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TRIAL. 

PHILLIPS  V.  CITY  OF  BELLEVILLE. 

Municipai  Corporations — Acquisition  of  Lands  at  Tax  Sale-  - 
SaU  hff  Tend&r — Besolution  of  Council  to  Accept  Lower 
Tender— Action  by  Higher  Tenderer  to  Restrain  Sale — 
Reasons  for  Accepting  Lower  Tender — Insufficiency  of. 

This  was  an  action  to  restrain  defendants  the  corporation 
of  the  city  of  Belleville  from  proceeding  with  a  sale  to  de- 
fendant Caldwell  of  certain  lots  acquired  by  the  corporation 
under  the  Assessment  Act  in  satisfaction  of  arrears  of  taxes. 
Tie  action  was  dismissed  by  Street,  J.,  and  the  plaintiif 
appealed  io  a  Divisional  Court,  which  held  (6  0.  W.  E.  310) 
that  the  plaintiff  was  entitled  to  succeed,  unless  the  defen- 
dant corporation  could  prove  at  a  further  trial  good  reasons 
which  induced  them  to  sell  to  defendant  Caldwell.  The  de- 
fendant corporation  elected  to  have  a  further  trial,  and  it 
took  place  before  Magee,  J.,  without  a  jury,  at  Belleville 
1  2nd  May,  1905. 

E.  D.  Armour,  K.C.,  and  W.  N.  Ponton,  Belleville,  for 
aintiff. 

W.  C.  Mikel,  Belleville,  for  defendant  corporation. 

W.  J.  Diamond,  Belleville,  for  defendant  Caldwell. 

▼Oli.    VI.    O.W.B.    NO.  1—1 
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Magee,  J. : — It  is  a  great  pity  that  all  this  litigation  has 
arisen  over  really  such  a  very  small  affair.  It  appears  that 
the  city  had  bought  in  at  the  tax  sale  of  1902  some  58  lots  in 
the  east  end  of  the  city,  by  reason  of  there  being  no  pur- 
chaser at  the  tax  sale  who  was  willing  to  pay  the  full  amount 
of  the  taxes. 

The  defendant  Caldwell  had,  on  two  different  occasions, 
bought  some  of  these  lots — 9  upon  one  and  6  upon  another 
occasion,  leaving  44 — and  the  council  had  put  it  in  the  hands 
of  a  committee,  a  special  committee,  consisting  of  the  mayor, 
the  chairman  of  the  executive  committee,  and  the  city  treas- 
urer, to  sell  all  these  and  other  lots.  They  did  authorize  them 
to  sell  even  for  less  than  the  taxes,  but  with  certain  restric- 
tions, which  are  referred  to  in  the  by-law,  and  which  I  need 
not  refer  to  now. 

The  committee  had  apparently  before  them  only  two  per- 
sons who  were  willing  to  buy.  The  lots  appear  to  be  in  a 
district  which  at  all  events  is  not  an  attractive  district  by  any 
means,  and  in  which  sales  have  been  very  slow  for  very  many 
years.  The  residences  are  few,  part  of  the  lots  are  a  common, 
some  of  them  used  only  as  market  gardens,  and  others  as 
pasture,  and  occasionally  for  such  purposes  as  any  common 
is  used  for,  travelling  circuses. 

Having  only  these  two  purchasers,  Mr.  Caldwell  being 
one  and  Mr.  Phillips  being  the  other,  different  members  of 
the  committee  applied  to  these  gentlemen  to  make  offers  for 
the  lots. 

The  '^d^  it  appears,  had  been  part  of  a  large  tract  of 
land,  comparatively  large  at  least,  consisting  of  about  50 
acres — originally  there  had  been  100  acres — ^which  had  be- 
longed to  the  Bleeker  family,  a  member  of  which  Mrs.  Phillips, 
the  plaintiff's  wife,  was.  It  had  belonged  to  herself  and  her 
two  sisters.  Her  lots  appear  to  have  been  assessed  for  some 
time  in  the  name  of  Mr.  Phillips.  He  had  become  possessed 
at  tax  sale  of  the  lots  of  Mrs.  Yarwood,  another  sister,  who 
had  allowed  the  lands  to  be  sold  for  taxes  rather  than  to  con- 
tinue to  pay  the  taxes  upon  them.  He  had  also  purchased 
8t  tax  sale,  in  the  same  way,  others  of  the  lots  of  Mrs.  Roberts, 
the  third  sister,  leaving  only  these  58  lots  still  unpurchased 
by  him.  In  other  words,  out  of  the  whole  tract  he  and  his 
wife  owned  all  the  lots  except  the  58  lots,  except  some  which 
had  been  sold  to  other  purchasers  at  different  times. 
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Then  Mr.  Caldwell  owned  some  land  upon  the  plan,  and 
to  him  and  to  Mr.  Phillips  application  was^  made  by  the  mem- 
bers of  the  special  committee  with  a  view  to  get  them  to  pur- 
chase. 

The  suggestion  appears  to  have  been  made  by  the  treas- 
urer to  Mr.  Caldwell.  He  had  made  an  oflfer,  and  so  also 
had  Mr.  Phillips.  The  offer  of  Mr.  Caldwell  was  $200  origin- 
ally, which  was  made  known  to  Mr.  Phillips.  He  offered 
$210,  and  Mr.  Caldwell  increased  his  to  $215.  Neither  of 
them  was  satisfactory  to  the  committee,  and  then  an  appli- 
cation was  made  to  Mr.  Caldwell  to  increase  his  offer.  Ho 
appears  to  have  taken  the  attitude,  to  Alderman  Panter,  tho 
member  of  the  committee  who  spoke  to  him,  that  he  would 
not  made  an  offer  unless  it  was  kept  secret  until  all  the  offers 
were  in,  and  he  placed  in  the  hands  of  Alderman  Panter  a 
written  offer,  originally  for  only  $260.  That  offer  Mr. 
Panter  made  known  to  the  council,  as  to  the  fact  of  his  hav- 
ing it,  but  not  as  to  the  amount. 

There  were  several  conversations  apparently,  between 
Alderman  Panter  (the  chairman  of  the  executive  committee) 
and  the  mayor  and  the  treasurer,  as  to  getting  Mr.  Phillips 
to  make  an  offer,  and  Mr.  Panter,  upon  the  day  on  which 
this  trouble  originated,  had  asked  the  mayor  to  get  a  final  offer 
from  Mr.  Phillips,  in  order  that  the  matter  might  be  dis- 
posed of.  The  mayor  visited  him,  and,  instead  of  Mr.  Phillips 
giving  him  an  offer  for  the  whole  of  the  lots,  he  only  made 
an  offer  for  3,  stating  that  if  the  committee  sold  these  3 
to  him,  he  would  then  make  an  offer  for  the  others. 

The  members  of  the  committee  met  that  evening,  and  tlie 
mayor  reported  that  he  had  an  offer  for  the  3  lots.  Alder- 
man Panter  and  the  treasurer  appear  to  have  been  desirous  of 
dosing  the  matter  upon  the  offer  which  was  before  them, 
that  is,  the  offer  of  defendant  Caldwell,  which  Mr.  Panter 
had  had  for  some  time — ^a  couple  of  weeks  at  that  time. 

The  mayor  having  the  offer  for  the  3  lots,  it  was  thought 
better  in  the  interest  of  the  city  to  try  to  get  Mr.  Caldwell  to 
let  his  offer  stand  for  the  remaining  lots,  and  let  Mr.  Phillips, 
the  plaintiff,  have  the  3  lots  which  he  asked  for.  And  Mr. 
Caldwell  was  telephoned  for.  He  came  down,  and,  after  some 
demurring,  he  agreed  to  do  that.  But  before  the  meeting,  a 
short  time  before  the  meeting,  he  had  given  Mr.  Panter  an 
increased  offer  of  $265.    Finding  that  Alderman  Panter  and 
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the  treasurer  were  disposed  to  close  the  sale  that  night  upon 
the  only  offer  th&t  was  before  them,  he  called  Alderman  Pan- 
ter  out  of  the  room  and  wished  him  to  submit  only  the  lower 
offer  whidi  he  had  made,  of  $250,  instead  of  the  higher. 
Wliile^  discussing  as  to  whether  that  should  be  done,  Alder- 
man Panter,  apparently,  having  demurred  to  it,  the  treasurer 
came  out  into  that  room,  leaving  the  mayor  alone.    Alder- 
man Panter  refused  to  submit  the  lower  offer,  and  apparently 
the  defendant  Caldwell  acquiesced  in  that,  and  was  willing 
to  pay  the  increased  price,  less  the  amount  which  was  being 
got  for  the  3  lots  from  the  plaintiff.    The  three  of  them, 
knowing  that  was  the  only  offer  before  the  committee,  very 
possibly  assumed  that  that  would  be  dealt  with  that  night, 
and  they  came  into  the  room  prepared  to  write  out  a  cheque 
for  the  amount    They  had  not,  however,  apparently  dis- 
cussed— that  is,  the  treasurer  and  Alderman  Panter  had  not 
'discussed — finally  closing  in  the  outer  room,  but  came  in 
prepared  to  discuss  the  matter  with  the  mayor  and  to  lay  Mr. 
Caldwell's  offer  before  the  full  committee.    The  mayor  took 
nmbrage  at  what  he  supposed  was  an  assumption  by  them 
of  their  right  to  deal  with  the  matter  when  he  was  not  in 
the  room,  and  objected  to  discussing  the  offer  of  Mr.  Caldwell 
which  Alderman  Panter  laid  upon  the  table,  and  objected 
then  to  read  it,  and  apparently  left  the  room.    Then  the 
matter  was  brought  before  the  council,  and  the  council,  after 
discussing  it  apparently  for  a  considerable  time  during  tha 
day  on  26th  April,  came  to  the  conclusion  that  they  would 
not  act  upon  eitiier  offer,  but  that  they  would  call  for  tenders 
from  these  two  gentlemen  to  be  delivered  upon  29th  April. 
On  29th  April  Mr.  Caldwell,  the  defendant,  adhered  to  the 
position  that  he,  having  given  a  cheque  and  having  obtained 
a  receipt  from  Alderman  Panter  and  the  treasurer,  was  en- 
titled to  the  lots,  but  he  again  renewed  his  offer  of  $265  for 
the  whole  44  lots.    The  plaintiff,  Phillips,  put  in  an  offer 
of  $326.50,  and  claimed,  when  it  was  known  what  the  offers 
were,  to  be  entitled  to  the  lots,  his  being  the  larger  amount. 
The  matter  came  up  before  the  city  council  on  2nd  May,  and 
the  council,  from  whatever  motives,  as  to  which  I  will  speak 
in  a  moment,  decided  that  they  would  act  upon  the  offer  of 
Mr.  Caldwell  for  the  $265  and  let  him  have  the  property. 

Then  these  proceedings  were  taken,  upon  the  ground  that 
they  had  no  right,  that  the  members  of  the  council,  acting  in 
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r  fiduciary  position^  had  no  right,  to  throw  away  the  city's 
{money  and  accept  a  smaller  offer  when  a  larger  offer  was 
hetore  them. 

Throughout  the  matter  t^  is,  1  think,  a  subject  of  con- 
gratolation  that  there  is  no  hint  of  improper  action  on  the 
piart  of  any  members  of  the  council  or  any  officers  of  the 
corporation. 

So  far  as  one  can  see  they  have  been  actuated  solely  by  a 
desire  to  forward  the  city's  interest  and  to  obtain  the  best  re- 
sult from  the  sale  of  the  lots,  whether  that  result  would  be  in 
dollars  or  whether  it  would  be  in  some  other  way. 

The  order  which  has  been  made  by  the  Divisional  Court 
has  simplified  the  matter  to  a  large  extent,  as  to  the  disposal 
of  it  here.  The  Divisional  Court  have  held  that  it  is  the 
duty  of  the  Council  to  get  the  best  price  that  can  be  obtained 
for  the  city's  property;  that  where  there  are  two  prices  be- 
fore them,  two  offers  before  them,  the  one  larger  than  tho 
other,  the  larger  should  be  accepted  unless  there  is  some 
good  reason  to  the  contrary,  and  the  question  which  has  come 
lip  here  on  this  second  trial  is,  whether  any  good  reason  has 
been  shewn. 

The  aldermen  who  wete  interested,  at  least  five  or  six  of 
them  who  were  interested,  have  come  forward  and  given  the 
reasons  which  actuated  them,  and  the  question  is  whether 
these  reasons  are  such  as  should  be  accepted  as  a  justification 
of  the  acceptance  of  the  smaller  amount. 

The  reasons  which  have  been  given  are  practically  6.  One 
is,  that  the  committee  having  done  their  best  and  having  re- 
ported that  they  had  approved  of  the  sale  to  Mr.  Caldwell, 
and  having  accepted  his  money  and  given  him  a  receipt  for 
it,  their  action  should  be  upheld  by  the  council. 

That  appears  ,to  have  been,  if  one  can  judge  from  the 
evidence,  the  chief  reason  which  actuated  the  aldermen,  al-. 
though  they  say  there  were  other  reasons.  Than,  also,  there 
was  a  threat  by  Mr.  Caldwell's  solicitor  that  an  action  would 
be  brought  by  him  to  enforce  the  sale  to  him.  That  als.o 
appears  to  have  been  a  prominent  reason  in  the  minds  of  the 
aldermen.  Three  other  reasons  are  given  now.  One  is  that 
this  tract  of  land  of  which  I  have  spoken,  of  about  50  acres, 
forms  a  long  strip  all  along  the  eastern  boundary  of  the  city, 
and  that  if  these  lots  are  given  to  Mr.  Phillips,  the  plaintiff, 
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it  would  practically  give  to  him  a  monopoly  of  the  land  in 
the  only  direction  in  which  the  city  is  likely  to  grow. 

The  fourth  objection  was  that  Mr.  Phillips  had  been 
allowing  these  lots  to  be  sold  for  taxes  and  had  been  en- 
deavouring then  to  buy  them  in  cheap— and,  in  connection 
with  that,  that  he  had  bought  lots  at  the  tax  sale  in  1898, 
and  he  had  been  liable  to  pay  upom  these  lots  the  taxes  of 
1897,  1898,  and  1899,  amounting  to  some  $230,  in  payment 
of  ^hich  the  city  only  got  from  him  a  sum  of  $100,  and  it 
was  alleged  that  upon  one  of  these  lots  he  had  not  paid  the 
taxes  at  all. 

Tlhieai  the  5th  reason  which  wa^  given  was  that  if  these 
lots  were  sold  to  Mr.  Phillips  he  would  be  entitled  to  have 
them  assessed  at  a  lower  valuation  imder  the  clause  in  the 
Assessment  Act  referring  to  lands  which  are  not  in  subdivided 
lots,  or  which  are  not  in  immediate  demand  for  building  pur- 
poses— whereas,  if  they  were  not  sold  to  Mr.  Phillips  but  to 
somebody  else,  they  could  be  valued  as  building  lots,  and  the 
city  would  reap  the  benefit  of  the  assessment  at  an  increase<l 
valuation. 

Now,  with  regard  to  the  two  first  reasons,  that  is,  that 
the  committee^s  report  should  be -upheld  and  the  threat  of 
law  suit,  they  were  practically  before  the  Divisional  Court 
at  the  time  when  the  former  judgment  was  moved  against. 
The  only  change  which  had  been  made  here  is  that  the  twD 
other  members  of  the  committee  besides  the  mayor,  have  been 
examined  at  this  Court  as  to  what  took  place  at  the  com- 
mittee meeting,  but  they  do  not  shew  that  any  binding  bar- 
gain was  made  on  behalf  of  the  city.  I  think  they  do 
say  that  there  was  no  endeavouring  on  their  part  to  deprive 
the  mayor  of  taking  his  proper  place  as  a  member  of  the  com- 
mittee and  of  having  him  consulted.  The  mayor  himself,  in 
his  evidence  at  the  former  trial,  which  was  read,  appeared 
•  to  have  formed  that  impression  that  he  had  been  ignored  by 
them,  and  the  bargain  closed  in  his  absence.  The  members 
of  the  committee  have  shewn  here  that  they  intended  to  deal 
fairly  with  the  matter,  and  so  far  have  put  right  any  ques- 
tion of  their  good  faith,  but  I  do  not  think  that  it  alters  in 
any  way  the  legal  position.  Then  the  threat  of  the  law  suit 
by  Mr.  Caldwell  as  a  motive  for  the  closing  of  the  sale  to 
him,  has  not  been  changed  by  this  trial  at  all. 
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The  queBtion  of  the  monopoly  of  the  land  by  the  sale  to 
Mr.  FhiUipe  is  one  whidi  I  think  might  very  fairly  have 
been  taken  into  consideration  by  the  council^  and^  speaking 
personally,  I  wonld  think  that  it  warranted  them,  if  that  land 
had  been  in  question,  in  taking  a  less  price.  It  would  be,  how- 
ever, for  them  to  judge  as  to  which  would  be  in  the  interest 
of  the  city,  even  looking  at  the  city  in  the  narrow  view  of  a 
corporation,  dealing  only  with  the  dollars  and  cents.  It 
would,  I  think,  have  heea  open  to  them  to  have  considered 
that,  and  to  have  dealt  with  it  in  their  judgment,  and  I  for 
one  would  not  have  been  disposed  to  interfere  with  them  if 
that  had  been  the  only  reason  which  actuated  them.  It  has, 
however,  to  be  considered  in'  connection  with  the  other  reasons. 

The  next  reason  that  wbs  given  has  been  practically  dis- 
proved, that  is,  that  Mr.  Phillips  had  been  allowing  his  lands 
to  be  sold  for  taxes,  or  that  he  had  been  settling  taxes  which 
were  due  to  the  city  for  a  less  amount,  improperly,  and  that 
be  had  been  leaving  the  taxes  upon  one  lot  unpaid. 

It  has  not  been  shewn  that  any  lands  belonging  to  Mr. 
Phillips  have  been  sold  at  all,  nor  any  lots  belonging  to  Mrs. 
Phillips.  It  has  been  shewn  that  the  lots  belonging  to  the 
sisters-in-law,  on  which  they  had  refused  to  pay  the  taxes 
because  they  were  not  remunerative,  and  which  were  sold  in 
that  way,  were  purchased  by  him,  and  he  had  a  perfect  right, 
like  anybody  else,  to  purchase. 

As  to  the  lots  which  he  bought  in  1898,  and  which  would 
not  fall  in  to  him  clear  of  redemption  imtil  the  following 
}ear,  in  1899 — it  seems  that  the  city  claimed  from  him  the 
taxes  for  1897,  1898,  and  1899,  and  that  he  expostulated 
against  being  called  upon  to  pay  the  taxes  for  1897  and  1898, 
which  accrued  before  he  became  the  actual  owner.  Whether 
they  were  legally  right  or  not,  the  position  would  not  be  an 
xmreasonable  one  for  him  to  take,  an&  in  some  way  it  appears 
that  his  cheque  for  $100  was  accepted  for  payment  of  taxes 
of  $230  by  the  treasurer,  and  the  taxes  were  marked  upon 
the  books  as  being  paid,  although  the  present  treasurer,  who 
succeeded  the  then  treasurer,  cannot  understand  how  it  was 
that  the  smaller  amount  was  accepted  in  payment  of  the 
larger.  I  cannot  assume  that  there  was  any  improper  deal- 
ing whatever  between  the  former  treasurer  and  Mr.  Phillips, 
but  whatever  was  done  was  done  with  the  consent  of  the 
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council  for  the  time  being.  Then  Mr.  Phillips  also  pro- 
duced the  receipt  for  these  taxes^  upon  all  the  lots  which  he 
had  bought,  but,  by  mistake  no  doubt,  the  former  treasurer 
had  omitted  to  enter  the  receipt  as  covering  one  of  these  lots, 
tliereby  leaving  it  apparently  unpaid,  so  that,  so  far  as  Mr. 
Phillips  was  concerned,  the  fourth  ground  falls  away. 

Then  the  most  important  matter  which  has  been  dealt 
with  is  the  last  one,  as  to  the  diflEerence  in  the  aAseased  value 
which  would  occur  if  the  sale  were  made  to  him. 

The  treasurer  and  several  members  of  the  council,  those 
of  the  members  of  the  council  who  spoke  of  the  amount, 
appear  to  have  been  under  the  impression  that  had  the  sale 
to  Mr.  Phillips  been  carried  out,  there  would  be  a  loss  on  the 
assessment  to  the  amount  of  between  $700  and  $800,  but  it 
turns  out  that  that  difference  of  assessment  was  based  upon 
an  examination  of  the  assessment  roll  for  the  year  1905,  and 
as  I  say  covered  the  whole  58  lots.  The  treasurer  and  the 
assessor,  who  went  into  the  matter  with  him,  do  not  appear 
to  have  considered  as  to  whether  or  not  these  lots,  if  sold  to 
Mr.  Caldwell,  might  not,  some  of  them,  form  a  blook  of  two 
acres,  so  as  to  be  liable  to  the  reduced  assessment. 

They  do  not  appear  to  have  considered  as  to  whether  some 
of  them  did  not  adjoin  Mrs.  Phillips's  lots  instead  of  the  lots 
of  plaintiff.  They  appear  to  have  looked  upon  plaintiff's 
lots  and  his  wife's  lots  as  to  be  treated  as  one  property  and 
entitled  to  the  reduced  assessment  if  they  formed  blocks  of 
two  acres. 

Upon  an  examination  of  the  map,  it  turns  out  that  11  of 
the  44  lots  which  it  was  proposed  to  have  sold  to  Mr.  Cald- 
well, would  thus  form  a  block  of  over  two  acres,  these  lots 
being  on  the  average  about  a  fifth  of  an  acre,  so  that  the 
advantage  of  a  sale  to  If  r.  Caldwell  over  one  to  Mr.  Phillips 
would  not  arise  in  respect  to  them. 

It  then  also  appears  that  14  of  the  lots,  even  when  joined 
to  other  lots  of  Mr.  Phillips,  would  not  make  two  acre  blocks, 
and  would  not  entitle  him  to  the  reduced  assessment,  count- 
ing for  this  purpose  his  wife's  land  as  his  own. 

Assuming  that  they  were  counted  as  being  his  own,  the 
only  difference  upon  the  assessment  on  the  remaining  19  lots 
would  be  $325,  but  of  that  amount  $180  applies  to  one  lot 
alone — 35  North  Dundas  street.     And  a  block  of  two  acres . 
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for  Mr.  Phillips's  benefit  could  be  formed  only  by  including 
the  three  lots  which  the  council  were  quite  willing  to  sell  to 
him,  and  were  anxious  to  have  Mr.  Caldwell  allow  to  be  sold 
to  him.  If  we  take  that  out>  then  there  would  only  be  $145 
of  an  increased  assessment  by  selling  to  Mr.  Caldwell  rather 
than  to  Mr.  Phillips. 

If  we  deal  now  with  Mr.  Phillips's  own  lots  without  his 
wife's  property,  we  find  that,  ezdusive  of  the  3  lots  which 
the  council  were  anxious  to  give  to  him,  there  would  only  be 
P  lots  upon  which,  on  the  assessment  of  1905,  there  would  be 
an  advantage  of  an  increased  assessment  of  $50,  or,  taking 
the  assessment  of  1903  and  1904,  an  advantage  of  $45.  This 
adyantage  is  so  slight  that  it  can  hardly  be  looked  upon  as  a 
reason  which  would  actuate  the  council  in  accepting  the  con- 
siderably lower  offer  made  by  Mr.  Caldwell.  So  far  as  the 
legal  position  is  concerned,  which  the  council  in  dealing  with 
this  reason  were  actuated  by,  the  lands  of  Afr.  Phillips  and 
his  wife  must  be  treated  separately.  I  do  not  see  in  what 
(way  he  would  be  entitled,  by  joining  his  own  lots  and  his 
wi^fr,  to  claim  that  they  formed  blocks  of  two  acres  so  as 
to  entitle  them  to  the  reduced!  assessment,  and  if  the  city 
choose  to  treat  them  as  one,  that  is  another  matter,  some- 
thing which  the  city  were  not  bound  to  do,  and  something 
wbich  should  not  have  actuated  them  in  dealing  with  the 
question  here  in  dispute,  so  that  instead  of  an  advantage  of 
$750  or  $800  on  an  assessment,  which  was  in  the  minds  of 
the  treasurer  and  the  aldermen  who  were  aware  of  that  point 
at  all,  I  find  that  it  comes  down  only  to  an  increase  of  $179, 
if  we  include  the  3  lots,'  $50  if  we  exclude  them. 

Now,  this  is  an  action  for  an  injunction  to  restrain  the 
council  from  making  that  sale  to  Mr.  Caldwell.  It  is  not 
an  action  for  damages  against  the  alderman.  It  is  not  an 
action  for  specific  performance,  and  under  the  order  of  the 
Divisional  Court,. the  rule  which  the  Court  thought  should  be 
adopted  of  accepting  the  highest  price  should  not  be 
departed  from  without  good  reason,  and  I  am  to  say  whether 
that  good  reason  exists. 

If  the  council  had  been  justified  upon  the  facts  as  to 
the  increased  assessment,  I  would  certainly  not  have  inter- 
fered in  any  way  with  their  judgment.  They  would  be  quite 
entitled  to  say  that  it  was  better  in  the  interest  of  the  city 
to  have  an  assessment  upon  $700  or  $800  more — ^the  assess- 
ment being  about  2  1-3  or  2  1-2  cents  every  year — ^it  would 
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be  better  to  have  that  than  to  have  the  increased  stun  of  $65, 
combining  that  with  the  other  objection  that  might 
be  raised  by  some  to  the  /  question  of  monopoly.  But, 
where  the  council  have  accepted  the  offer  of  Mr. 
Caldwell  and  based  their  action  upon  the  idea  that  they 
were  going  to  get  a  monetary  benefit,  which  it  is  found  does 
not  exist,  I  think  I  cannot  find  that  there  has  been  that  good 
reason  exercised  by  them  in  their  discretion  which  the  Court 
should  abstain  from  interfering  with.  I  think  that,  in  the 
view  which  the  Divisional  Court  has  taken^  the  matter  should 
be  remitted  to  the  council  for  the  purpose  of  enahling  them 
to  say  whether,  in  view  of  the  evidence  that  has  been  given 
as  to  the  small  amount  of  benefit  that  will  be  obtained  by 
selling  to  Mr.  Caldwell  rather  than  to  the  plaintiff,  th^ 
should  forego  the  larger  offer  which  the  plaintiff  has  made. 
It  is  true  that  the  reason  of  monopoly  still  exists,  probably  to 
the  full  extent  which  was  in  the  minds  of  the  members  of  the 
coimcil,  but,  inasmuch  as  that  did  not  alone  operate,  and 
inasmuch  as  the  monetary  reason  would  naturally  be  the  one 
which  actuated  them,  the  matter  must,  I  think,  be  remitted  to 
them  to  enable  them  to  decide  as  to  whether  they  will  deal 
with  either  of  them — dose  with  the  offers  that  have  been 
made,  or  sell  to  somebody  else. 

The  plaintiff  was  objecting  to  them  dosing  with  an  offer 
for  too  small  an  amount,  and  he  has  shewn  that  the  ooundl 
did  not  have  proper  reasons  before  them.  He  is  entitled, 
therefore,  I  think,  to  the  injimction  whidi'  he  aaks,  against 
closing  with  Mr.  Caldwell's  offer. 

He  is  not  entitled  to  have  his  own  offer  accepted,  and  he  is 
not  entitled  to  an  injunction  to  restrain  the  council  from  sell- 
ing for  less  than  the  amount  which  he  has  offered,  but  he  is 
entitled  to  an  injunction  to  restrain  them  from  selling  to 
Mr.  Caldwdl  on  the  basis  only  of  the  action  of  the  special 
committee  or  of  the  council  upon  2nd  May  or  later  upon 
4th  May,  or  in  any  event  upon  the  transactions  whidi  have 
taken  place  between  the  council  and  Mr.  Caldwdl  in  the  past. 

The  cheque  of  plaintiff  is  said  to  be  in  the  posesssion  of 
the  council.  If  it  is,  it  should  be  returned  to  the  plaintiff. 
The  coundl  have  the  money  of  the  defendant  Caldwell,  and 
it  should  be  returned  to  him.  I  do  not  think  that  he  is 
entitled  to  interest  upon  it,  imless  the  city  have  been  draw- 
ing interest — if  so,  they  should  allow  him  the  same  interest 
which  tiiey  have  received. 


WATTERSON  v.  McABTJ^DH.  H 

As  regards  the  coets^  the  plaintiff^  haying  succeeded,  will 
be  entitled  to,  costs  against  the  cily. 

The  defendant  Caldwell,  by  insisting  npon  his  offer,  has, 
I  think,  disentitled  himself  to  relief  by  the  city  from  the 
costs  whidi  he  has  ineoned. 

It  is  true  that  he  should  not  be  held  responsible  for  the 
erroneous  judgment  of  the  council,  but  he  could  have  retired, 
he  could  have  abandoned  the  position  which  he  had  chosen 
to  take  upon  the  pleadings,  of  insisting  upon  his  right  to  a 
conveyance  of  the  land,  and  in  that  way  the  position  of  the 
other  litigants  would  have  been  changed,  and  indeed  it  might 
have  rendered  the  further  continuance  of  the  suit  unneco^ 
sary.  Not  having  done  that,  I  think  he  must  bear  his  own 
costs. 

The  costs  should  include  the  costs  of  the  former  trial, 
as  well  as  of  the  Divisional  Court.  These  also  were  left 
by  the  order. 


May  22nd,  1905. 

DIVIMONAL  COURT. 

WATTEBSON  v.  McARTHTJB. 

Sale  of  Goods — Refusal  to  Accept — NonrcompKance  with  Conr 
tract  as  to  Tims  and  Mods  of  Consignmsnt. 

Appeal  by  plaintiffs  from  judgment  of  1st  Division  Court 
in  District  of  Nipissing  dismissing  action  for  damages  for 
treach  of  contract  for  purchase  of  goods  from  plaintiffs,  by 
refusal  to  accept. 

The  goods  were  to  be  shipped  by  plaintiffs  from  Montreal 
to  Sturgeon  Point,  where  defendants  carried  on  business, 
"to  come  in  car  being  loaded  by  Lewis  Bros,  about  1st  April.'* 
The  contract  was  dated  17th  February,  1904. 

In  part  compliance  with  directions  for  shipment, 
n  clerk  in  plaintiffs'  employment  was  told  to  telephone  to 
Lewis  Bro6.i  to  find  if  they  had  a  car  going  to  defendants. 
The  clerk  understood  the  answer  of  Lewis  Bros,  to  be  that 
they  had  a  car  going  that  night,  and  plaintiffs'  goods  would 
have  to  be  sent  out  to  Lachine.    The  goods  were  accordingly 
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Bent  out  to  Lachine^  and  were  conveyed  to  Sturgeon  Falls, 
not  in  a  car  going  to  defendants,  but  in  one  whicfai  went  to 
Michaud  &  Levesque,  another  firm  doing  business  at 
Sturgeon  Falls.  The  goods  were  billed  by  plaintiffs  to 
defendants,  and  plaintiffs  assumed  to  add  a  charge  of  $7.50 
for  carriage  and  toll  from  Montreal  to  Lachine,  where  Lewises 
car  was  being  loaded.  The  goods  arrived  at  Sturgeon  Falls 
about  the  end  of  February,  and  defendants  refused  to  accept 
the  goods  or  draft  therefor  unless  plaintiffs  would  deduct 
the  $7.50  charge  for  cartage.  Later  on,  by  letter  of  25th 
March,  defendants  pointed  out  for  the  first  time  that  they 
had,  bought  the  goods  to  be  shipped  in  April,  when  the  sum- 
mer rate  would  take  effect;  and  that  it  was  to  be  in  their 
own  car  of  goods  so  as  to  make  up  a  car,  and  not  in  Michaud 
&  Levesque's  car. 

S.  B.  Woods,  for  plaintiffs. 

•D.  L.  McCarthy,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Anglin,  J.),  was  delivered  by 

Falcxdnbridge,  C.J.  (after  setting  out  the  facts  at 
length): — However  trivial  may  appear  defendants'  objection 
in  the  first  place,  the  law  attaches  great  importance  to  the 
terms  of  the  bargain  in  a  mercantile  contract,  and  the  man- 
ner of  consignment  has  been  held  to  be  a  material  part  of 
the  bargain.    .    .    . 

[Reference  to  McLean  v.  Brown,  16  0.  E.  313,  16  A.  B. 
106;  Bowes  v.  Shand,  2  App.  Cas.  463;  Norrington  v.  Wright, 
116  U.  S.  R.  188;  Benjamin  on  Sale,  7th  Am.  ed.,  sec.  593, 
note  (i.)  ] 

As  a  matter  of  fact  defendants  had  a  car  loaded  by  Lewis 
Bros,  about  1st  April,  which  car  was  shipped  by  Lewis  Bros, 
from  Montreal  on  12th  April,  invoice  being  dated  8th  April. 

It  is  not  material  to  inquire  whether  the  mistake  made  over 
the  telephone  was  the  mistake  of  plaintiffs'  clerk  or  of  the 
person  who  spoke  to  him  from  Lewis  Bros.  Plaintiffs,  took 
upon  themselves,  without  referring  to  defendants,  to  ship 
in  a  manner  not  authorized  by  the  order  for  the  goods. 

Appeal  dismissed  with  costs. 
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May  22nd,  1905. 

DIVISIONAL  COURT. 

THOMAS  V.  TOWNSHIP  OF  NORTH  NOEWICH. 

Way — Non-repair — Injury    to   Person — Proximate    Cause — 
Obstacle  in  Road — Warning — Liability. 

Appeal  by  plamtiff,  an  infant,  from  the  judgment  of 
'oiNGTON,  J.,  4  0.  W.  E.  517,  dismissing  the  action,  which 
was  brought  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  by  being  thrown  from  a  waggon  driven  by  plaintiff's 
father  and  next  friend,  which  was  upset,  owing^  as  was  alleged 
on  behalf  of  plaintiff,  to  an  obstruction  in  the  highway. 
The  trial  Judge  found  that  the  proximate  cause  of  the  upset 
vas  the  defective  condition  of  the  harness  of  the  horse  driven 
by  plaintiff's  father. 

W.  M.  Douglas,  K.C.,  for  plaintiff. 

J.  C.  Makins,  Stratford,  for  defendants. 

The  judgment  of  the  Court  (Boyd,  C,  MacMahon,  J., 
Teetzel,  J.),  was  delivered  by 

Boyd,  C.  : — The  contemporaneous  account  of  the  accident 
as  related  by  the  father  to  the  first  comer,  Michael  Furlong 
(a  witness  called  by  defendants),  may  be  accepted  as  correct. 
..."  He  came  up  and  told  his  story,  said  he  had  gone 
down  with  a  one  horse  rig  and  a  load  of  potatoes  .  .  . 
and  he  said  his  trace  unhitched  coming  down  the  hill  and 
his  horse  started  to  run,  and  he  calculated  to  stop  the  horse 
,g(riug  up  the  other  hill  on  the  south,  but  he  did  not  know 
the  bridge  was  down,  and  he  came  upon  this  square  stock  of 
timber  before  he  noticed,  and  he  had  no  alternative  but  to 
turn  off  down  this  grade,  and  it  upset  him.*' 

This  piece  of  timber,  26  feet  long  and  squared  about  10 
by  12  inches,  was  placed  angle-wise  across  the  road  to  the 
bridge  so  as  to  bar  travel  about  53  feet  from  where  the  sub- 
Mi  fed  road  began  to  turn  out;  and,  beyond  the  obstruction 
lying  on  the  highway,  there  was  no  other  warning  for  travel- 
lers as  to  the  situation.  The  bridge  had  been  condemned 
28  unfit  for  travel  on  29th  April,  and  this  accident  was  on 
7th  June  of  1904. 
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It  appears  from  all  the  evidence  that  after  the  break 
ita  the  harness  the  next  friend  of  plaintiff  had  his  horse 
under  control,  though  it  was  going  at  a  good  pace,  and  there 
is  no  negligence  or  want  of  skill  attributable  to  him  in  hi;^ 
management  of  his  horse  and  vehicle.  The  man  allowed 
his  horse  to  go  at  accelerated  speed  after  the  accident  along 
the  usual  road  to  the  bridge^  and  his  attention  was  not  called 
to  the  necessity  of  turning  on  to  the  substituted  road  till  ic 
y\'SLS  too  late  to  turn  with  safety.  He  was  watching  the  horse 
and  the  vehicle  and  assuming  that  the  road  was  safe  and  in 
proper  and  usual  condition,  as  all  travellers  are  entitled  to 
do  in  the  absence  of  notice  or  knowledge  to  the  con- 
trary.   .    .    . 

[Reference  to  Sherwood  v.  Hamilton,  37  U.  C.  B.  416; 
Toms  V.  Whitby,  35  U.  C.  E.  319,  37  U.  C.  K.  100.] 

A  plaintiff  is  held  entitled  to  recover  damages  if,  without 
lault  or  negligence  on  his  part,  his  horses  escape  from  his 
control  and  become  unmanageable  so  that  no  care  can  be 
exercised  by  him  in  respect  to  them,  and  this  condition  of 
things  is  not  produced  by  the  defect  in  the  highway  through 
which  defect  the  injury  complained  of  has  been  occasioned. 
Such  was  the  plight  of  the  next  friend  of  the  plaintiff  in 
this  case  when  going  down  the  incline;  part  of  the  harness 
got  out  of  gear  by  accident  not  to  be  foreseen,  and  the  horse 
idrew  off  his  attention  from  the  road,  so  that  he  was  not 
aware  that  he  was  on  a  track  that  had  been  closed  from  travel, 
(ill  it  was  too  late  to  turn  off  or  to  go  on  without  incurring 
danger.  He  chose  the  alternative  which  he  deemed  best  at 
the  moment,  and  as  the  result  his  vehicle  overturned,  and 
his  child,  the  plaintiff,  was  considerably  injured. 

The  Judge  who  tried  thd  case  seems  to  have  thought  that 
the  condition  of  the  road  was  not  the  proximate  cause  of  the 
accident,  but  that  it  arose  from  the  horse  becoming  unman- 
ageable, and  so  nonsuited  plaintiff.  That  does  not  appear 
to  be  a  proper  result,  if  the  roadway  was  not,  in  the  circum- 
stai^es,  in  proper  repair.  This  point  is  covered  by  an 
exposition  of  the  law  in  cases  cited  by  the  Court  in  Bosweil 
V.  Yarmouth,  4  A.  R.  368.  .  .  .  Where  a  road  is  so  con- 
structed or  altered  as  to  present  at  one  part  two  paths,  both 
of  which  exhibit  the  appearance  of  having  been  used  by 
travellers,  and  one  of  them  leads  to  a  dangerous  place,  and 
the  other  is  quite  safe,  it  is  the  duty  of  those  in  charge  of  the 
froad  to  indicate  in  a  manner  not  to  be  mistaken  by  day  or 
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by  nigjit  that  the  unsafe  path  is  to  be  avoided^  and  if  it  can- 
not otherwise  be  done  to  put  up  such  an  obstruction  as  will 
turn  the  traveller  from  the  wrong  track.  According  to  that 
tegty  which,  though  drawn  from  American  sources,  com- 
mends itself  as  a  very  proper  dne,  the  defendants 
failed  in  their  duty  in  this  case.  The  barrier^  to  my  mind, 
vas  not  sufGicient  in  shape^  size,  or  position;  it  was  a  mere 
stick  of  wood  laid  at  angles  along  and  across  the  road  lead- 
ing to  the  bridge  being  repaired,  some  10  by  12  inches  in  size 
and  some  63  feet  distant  from  the  beginning  of  the  bifur- 
cation of  the  substituted  road  to  be  used  during  the  repairs. 
This  barrier  was  not  noticed  by  plaintifE's  next  friend  till  he 
got  close  upon  it,  and  when  it  was  too  late  to  avoid  some 
accident. 

Such  a  piece  of  wood,  weathered  by  some  weeks'  expo- 
sure, would  present  no  suspicious  appearancu,  and  to  an 
occasional  driver  would  possess  no  significance  till  it  was 
actually  come  upon  in  his  course,  especially  if  his  attention 
vas  diverted  by  a  horse  temporarily  restive  through  no  fault 
of  the  driver.    .     .     . 

I  may  add  that  the  great  weight  of  American  decision 
if:  in  favour  of  the  Ontario  rule  in  the  case  of  concurring 
causes  of  injury,  as  may  be  seen  by  reference  to  Williams 
on  Liability  of  Municipid  Corporations  for  Tort,  ed.  of  1901, 
Fp.  171-175. 

Appeal  allowed  with  costs  and  judgment  for  plaintiff  for 
$400  damages  with  costs. 


Cartwright,  Master.  May  23rd,  1906. 

chambers. 

GBEEN  V.  TEMPLE. 

Lis  Pendens — Motion  to  Vacate — Action  by  Simple  Contract 
Creditor  to  Set  aside  Waiver  of  Agreement  for  Sale  of 
Las%d — Attachment  of  Debts — Discontinuance  of  Acti^m — 
Cosis. 

Moton  by  defendant  Temple  to  vacate  the  registration 
cf  a  certificate  of  lis  pendens  against  certain  lands  in  the 
town  of  Orangeville. 

J.  E.  Jones,  for  defendant  Temple. 

6ra}-son  Smith,  for  plaintiffs. 
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The  Master: — Plaintiffs  in  March  last  commenced  an 
action  in  a  Division  Court  against  defendant  Temple  as 
primary  debtor  and  against  defendant  Yareoe  as  garnishee. 
Defendant  Temple  is  owner  of  the  lands  in  question^  and 
had  agreed  to  sell  them  to  defendant  Yareoe  for  $1,800. 
Yareoe  had  agreed  to  purchase,  subject  to  a  good  title  being 
shewn  and  to  possession  being  given  on  Ist  April.  After 
being  served  with  the  Division  Court  summons,  the  defend- 
ants rescinded  the  agreement. 

On  4th  April  the  present  action  was  begun  by  plaintiffs, 
on  behalf  of  themselves  and  all  other  creditors  of  defendant 
Temple.  The  writ  of  summons  was  indorsed  as  follows: 
■  To  have  the  following  agreement  waiving  the  agreement  for 
the  sale  of  lands  set  aside  and  declared  fraudulent  and  void 
as  against  plaintiffs  and  the  others  creditors  of  defendant 
Temple,  to  wit,  an  agreement  waiving  the  agreement  for  the 
pale  of  lands  dated  onr  or  about  9th  March,  1905,'  between 
defendant  Temple  and  defendant  Yareoe  for  the  sale  of  "  the 
lands  in  question. 

On  the  same  day  the  certificate  of  lis  pendens  was  regis- 
tered, but  the  writ  was  not  served  on  either  defendant. 

An  appearance  gratis  was  entered  on  behalf  of  defend- 
ant Temple,  and  notice  of  the  present  motion  was  served 
on  19  th  April. 

The  facts  relevant  to  the  present  discussion  are  not  in 
dispute.  Plaintiffs  frankly  state  that  their  object  in  bring- 
ing this  action  was  to  prevent  defendant  Temple  from  selling 
the  lots  to  any  one  other  than  Yareoe  and  so  delaying  the 
creditors  of  defendant  Temple  in  recovering  their  just  claims. 
Defendant  Temple  denies  being  actuated  by  any  fraudulent 
or  improper  motive  in  rescinding  the  agreement  with  Yareoe, 
even  if  that  would  have  made  any  difference.  Her  account 
if  that  it  was  a  condition  precedent  that  possession  should 
be  given  on  Ist  April.  This  was  rendered  impossible  by 
fickness  of  her  children  and  inability  to  get  another  house. 
Thereupon  Yareoe  bought  elsewhere,  and  notified  defendant 
Temple  that  he  would'  not  buy  from  her.  There  is  no  affi- 
davit from  Yareoe,  nor  has  he  been  represented  in  these  pro- 
ceedings.   .    .    . 

The  claim  as  made  seems  to  be  novel.  No  authority  was 
cited  on  either  side. 
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Section  97  of  the  Judicature  Act  gives  the  form  of  a  cer^ 
tificate  of  li$  pendens.  This  shews  that  a  certificate  of  lis 
pendens  should  only  be  given  where  "  some  title  or  interest 
in  land''  is  called  in  question  in  an  action. 

Since  the  motion  was  first  heard^  the  actions  in  the  Divi- 
don  Ck>urt  have  been  settled. 

Plaintiffs  are  now  willing  to  discontinue  this  action  if 
allowed  to  do  so  without  costs,  but  defendant  is  not  willing 
that  this  should  be  done.    .    .    . 

In  Armstrong  v.  Armstrong,  9  0.  L.  B.  14,  4  0.  W.  B. 
223,  301,  the  conditions  on  which  a  plaintiff  can  be  allowed 
to  discontinue  without  costs  were  considered.  The  onus  of 
Tnalring  out  such  a  claim  is  clearly  on  the  plaintiff.  Has  it 
been  made  out  in  this  case? 

The  action  was  admittedly  commenced  with  a  view  of 
enforcing  payment  of  the  claims  sued  for  in  the  Division 
Court  Had  it  been  possible  to  have  accomplished  that  end 
by  this  means,  there  would  have  been  ground  for  asking  to 
be  allowed  to  discontinue  with  costs,  if  any  application  would 
be  necessary,  following  the  decision  of  the  Court  of  Appeal 
in  Knickerbocker  Co.  v.  Batz,  16  P.  B.  191.  It  would  then 
Iiave  been  generous  to  the  defendant  Temple  for  plaintiff 
to  have  been  willing  to  discontinue  without  costs.  But  here 
I  fail  to  see  how  any  object  was  gained  by  this  action,  and 
the  certificate  of  lis  pendens  would  never  have  been  filed. 
Burdett  v.  Fader,  6  0.  L.  B.  532,  7  0.  L.  B.  72,  2  O.  W.  B. 
942,  3  0.  W.  B.  289,  decided,  what  was  reasonably  clear 
without  that  decision,  that  a  plaintiff  cannot  have  execution 
before  final  judgment. 

It  was  ingeniously  argued  that  under  the  words  of  the 
Statute  of  Elizabeth  plaintiffs  were  entitled  to  bring  this 
action,  because  the  rescission  of  the  agreement  tended  to 
*•  delay  '*  the  creditors  of  defendant  Temple  in  obtaining  pay- 
ment. But  this  position  cannot  be  maintained  unless  it 
can  be  argued  that  a  simple  contract  creditor  can  enforce 
specific  performance  of  a  contract  for  the  sale  of  lands  made 
by  hiff  alleged  debtor  with  a  third  party.  No  one  has  ever 
heard  of  any  such  doctrine  either  in  theory  or  in  practice. 

The  present  action  is  a  first  experiment,  so  far  as  I  am 
aware,  and,  as  it  is  unsuccessful,  I  am  not  able  to  see  why 
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defendant  should  be  asked  to  bear  an;  p€irt  of  the  useless 
burden. 

The  certificate  of  lis  pendens  must  certainly  be  discharged, 
and  defendant  Temple  is  entitled  to  the  costs  of  the  motion 
for  that  purpose  if  plaintiffs  are  still  unwilling  to  discontinue 
and  pay  the  costs  of  the  action.     .     .     . 


Cartwright,  Master.  May  23rd,  1905. 

CHAMBERS. 

MAHONEY  V.  WELSH. 

Local  Judge — Jurisdiction  in  Chambers — Reference  of  Motion 
to  Master  in  Chambers. 

Motion  by  defendant  Welsh  to  strike  out  paragraph  3 
and  part  of  paragraph  4  of  the  statement  of  claim.  The 
motion  was  made  before  one  of  the  local  Judges  at  Hamilton, 
the  action  having  been  brought  in  the  county  of  Wentworth, 
in  the  High  Court,  and  was  enlarged  by  him  before  the 
'^  proper  officer  **  in  Toronto. 

J.  E.  Jones,  for  defendant  Welsh. 

M.  Malone,  Hamilton,  for  plaintiff. 

The  Master: — ^It  was  conceded  that  the  motion  should 
prevail  on  the  merits.  Objection  was  taken  by  counsel  for 
plaintiff  to  the  action  of  the  local  Judge,  who,  it  was  argued, 
had  no  power  to  send-  the  motion  to  be  heard  before  the 
Master  in  Chambers.  It  was  sought  to  meet  this  argument 
by  citing  Rule  784.  That,  however,  does  not  seem  intended 
to  give  any  such  power  as  was  assumed  in  the  present  case. 

By  Rule  45  the  local  Judge  has,  in  all  actions  brought  in 
bis  county,  concurrent  jurisdiction  with  and  the  same  powers 
afe  the  Master  in  Chambers  at  Toronto. 

As  pointed  out  in  Hughes  v.  Bees,  9  P.  R.  86,  matters 
coming  within  the  jurisdiction  of  any  officer  of  the  Court 
should  be  disposed  of  by  him  in  the  usual  way.  The  only 
power  of  reference  is  given  by  Rule  44,  and  that  must  be  to 
n  Judge  in  Chambers. 
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If  plaintiff  is  willing^  an  order  ma;  go  as  asked  without 
costs.  Otherwise,  defendant  Welsh  may  have  leave  to  move 
before  me  de  novo,  in  which  event  the  question  of  costs  will 
be  reserved.  Plaintiff  to  elect  within  a  week.  Stay  of  pro- 
ceedings in  the  meantime. 


Meredith,  J.  May  23rd,  1905. 

CHAMBERS. 

GOODISON  THBESHER  CO.  v.  WOOD. 

Vmu$ — Motion  to  Change — Provision  of  Contract  as  to  Venue 
—Application  of  Statute — County  Courts  —  Division 
Courts. 

Appeal  by  plaintiffs  from  order  of  Master  in  Chambers, 
5  0.  W.  R.  717,  changing  the  venue  in  a  County  Court  action 
frony  Samia  to  Owen  Sound. 

The  action  was  brought  in  the  County  Court  of  Lambton 
in  respect  of  a  machine  sold  by  plaintiffs  to  defendant.  Th'B 
agreement  for  sale  was  dated  21st  June,  1904,  and  contained 
a  provision  to  the  effect  that  if  any  action  were  brought,  it 
^hould  be  entered  and  tried  in  the  Court  which  has  its  sit- 
tings where  the  head  office  of  the  plaintiffs  is  located,  i.e., 
Sarnia.  But  the  agreement  did  not  comply  with  3  Edw. 
VII.  ch.  13,  sec.  1  (0.),  by  having  printed  across  its  face, 
in  red  ink,  a  memorandum  in  the  words  set  out  in  that  enact- 
ment. These  words  appeared  to  be  restricted  to  an.  action 
brought  in  a  Division  Court;  but  the  Master  held  that,  as 
the  statute  had  not  been  complied  with,  the  proviso  in  the 
contract  had  no  effect,  and  changed  the  venue,  upon  an 
admitted  preponderance  of  convenience,  disregarding  the 
proviso. 

C.  A.  Moss,  for  plaintiffs. 

Casqr  Wood,  for  defendant. 

Meredith,  J.,  said  that  the  point  presented  no  great 
I  ilTiculty.  It  was  plain  that,  unless  the  legislation  relied 
on  stood  in  the  way,  the  venue  could  not  be  changed  con- 
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trary  to  the  agreement  of  the  parties.  It  was  argued^  how- 
ever, that  the  legislature  had  interfered  with  the  right  of 
contract  between  these  parties,  who  were  prestunably  capable 
of  making  bargains  for  themselves.  Snch  legislation  should 
be  reasonably  plain  and  without  ambiguity.  This  legis- 
lation was  not  so  dear,  but  it  was  rather  clear  the  other  way. 
The  memorandum  to  be  printed  in  red  ink  referred  to 
Division  Courts  only,  and  in  the  earlier  part  of  the  enact- 
ment there  was  the  provision  as  to  the  residence  of  the 
defendant  and  the  place  where  the  contract  waa  made,  which 
pointed  clearly  to  Division  Court  jurisdiction.  The  inten- 
tion of  the  legislation  was  clear:  it  was  to  carry  out  the  pro- 
visions of  the  Division  Courts  Act  as  to  locality  of  actions, 
and  to  prevent,  without  due  notice  to  the  defendant,  inter- 
ference with  the  Division  Court  rule  that  the  plaintiff  should 
not  be  master  of  the  litigation,  but  that  the  action  should 
be  brought  wherever  the  defendant  resided  or  the  cause  of 
action  arose.  To  give  a  wider  effect  to  the  statute  would 
mean  that,  except  in  Division  Court  cases,  it  would  be  im- 
possible for  the  parties  effectually  to  bind  themselves  as  to 
the  place  of  trial. 

Appeal  allowed  and  venue  restored  to  Samia.    Costs  in 
the  cause,  the  point  being  a  new  one. 


May  23rd,  1905. 

divisional  court. 

AMES  V.  STJTHEHLAND. 

Pledge — Shares — Advances  Jy  Brokers — Margins — Specula - 
tive  Shares — Fall  w  Price — Sale  Without  Notice  to  Cus- 
tomer— Damages — Measure  of — Intention  of  Customer  to 
Retain  Shares — Price  at  Time  of  Trial — Unreasonable 
Delay  in  Objecting  to  Sale. 

Appeal  by  defendant  from  judgment  of  Street,  J.,  ."» 
0.  W.  R.  328,  in  favour  of  plaintiffs  in  an  action  to  recover 
moneys  advanced  by  plaintiffs  as  defendant's  brokers  to  pro- 
tect 400  shares  of  Dominion  Coal  Co.  stock  bought  by  plain- 
tiffs for  defendant  on  margin. 

S.  C.  Biggs,  K.C.,  for  defendant. 

D.  E.  Thomson,  K.C.,  and  W.  N.  Tilley,  for  plaintiffs. 
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The  judgment  of  the  Court  (Meredith^  G.J.^  Falcon- 
bridge,  C-J.,  Anglin,  J.),  was  deUvered  by 

Meredith,  CJ.: — ^The  main  ground  of  the  appeal  was 
that  plaintifb  having  bought  without  authorily  sold  the 
stock  of  defendant  which  was  pledged  to  them  for  the  advances 
made  to  him,  and  being,  therefore,  as  it  was  argued,  not  in 
a  position  to  return  the  stock  to  defendant  on  payment  of 
The  advances,  plaintiffs  were  not  entitled  to  recover  what 
lemained  due  to  them  on  account  of  advances.  In  our 
opinion,  this  contention  is  not  well  founded.  The  cases 
lef erred  to  by  Street,  J.  (5  0.  W.  B.  at  p.  331),  are  con- 
clusive against  defendant's  contention.  [Beference  also  to 
Minor  v.  Beveridge,  141  N.  Y.  396.] 

Street^  J.,  found  that  defendant  was  not  entitledl  to  recover 
any  damages  for  the  wrongful  sale  of  the  stock  by  plain- 
tiffs. While  we  do  not  find  in  the  testimony  of  defendant 
given  at  the  trial  any  express  statement  that  if  the  stock  had 
not  been  sold  by  plaintiffs  he  would  still  have  held  it,  our 
conclusion  upon  the  evidence  is  that  he  would;  have  done  so, 
and,  as  the  stock  at  the  time  of  the  trial  could  have  been 
bought  veiy  much  below  the  prices  at  which  it  was  sold  by 
plaintiffs,  defendant  suffered  no  damage  from  the  sales  made 
by  plaintiffs. 

Appeal  dismissed  with  costs. 


Teetzel,  J.  May  J&6th,  1906. 

TRIAL. 

BTJBSON  V.  GBEMAN  UNION  INS.  CO. 

Firt  Insurance — AcHotk  an  Policy  Issued  by  For^n  Com- 
pany not  Registered  in  Onkurio  —  Cause  of  Action{  Cog^ 
nizable  in  Ontario  —  Place  of  Payment  —  Ontario 
Insurance  Act,  sec.  US  —  Rule  162  {e)  —  Delivery  of 
Policy  to  Agent  of  Assured — Prohibited  Contract — In^wr^ 
once  Act,  sec.  86. 

Action  upon  a  policy  of  fire  insurance.    Plaintiff  Burson 
was  assignee  for  creditors  of  George  Wilson  ft  Co.,  the  as- 
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BTired^  and  the  policy  was  payable  to  plaintiffs   the  Quebec 
Bank   as  their  interest  might  appear. 

R.  McKay,  for  plaintiffs. 

D.  L.  McCarthy  and  F.  Ford,  for  defendants. 

Teetzel,  J.: — ^Defendants  are  incorporated  under  the 
laws  of  the  State  of  Deleware,  and  their  home  ofl&ce  is  at 
Wilmington,  in  that  State,  but  the  president  and  secretary 
reside  in  Chicago,  where  the  policy  was  executed. 

George  Wilson  &  Co.,  of  St.  Catharines,  applied  for  this 
policy  through  one  Nairn,  an  insurance  broker  carrying  on 
business  in  Montreal. 

According  to  the  evidence  of  the  president  of  defendants, 
taken  under  commission,  Nairn  was  not  an  agent  of  defend- 
ants, nor  had  they  any  agent  or  officer  in  Ontario  or  any 
part  of  Canada. 

By  order  of  a  Divisional  Court  (3  0.  W.  B.  372)  .  .  . 
it  was  directed  that  defendants  should  be  allowed  to  enter  a 
conditional  appearance  .  .  .  and  .  .  .  that  plain- 
tiffs ^*  do  prove  at  the  trial  of  this  action  a|  cause  of  action 
upon  which  they  are  entitled  to  sue  the  defendants  within  the 
Pirovince  of  Ontario  to  recover  their  claim  in  this  action,  and 
in  default  of  their  doing  so  that  this  action  be  dismissed 
with  costs.'* 

No  place  of  payment  is  named  in  the  policy.  In  ClarK 
V.  Union  Fire  Ins.  Co.,  10  P.  E.  313,  6  0.  B.  223,  it-  wa« 
decided  that  where  no  place  of  payment  is  mentioned  in  the 
policy  it  must  be  assumed  that  the  place  of  payment  is  where 
the  head  office  of  the  company  is  situated,  and  this  fact  may 
determine  the  question  of  the  lex  loci  contractus. 

Whether,  therefore,  plaintiffs  have  proved  a  cause 
of  action  on  which  they  are  entitled  to  sue  in  Ontario  de- 
pends upon  whether  the  policy  in  question  is  affected  by 
sec.  143  of  the  Ontario  Insurance  Act,  R.  S.  0.  1897  ch. 
203;  for,  unless  that  section  does  apply,  it  is  quite  clear  that 
^•' there  has  been  no  breach  within  Ontario  of  a  contract, 
wherever  made,  which  is  to  be  performed  within  Ontario,'* 
as  provided  in  Rule  1246,  amending  Rule  162  (e) ;  and  there 
IS  no  element  in  this  case  to  bring  it  within  such  cases  as 
Atkinson  v.  Plimpton,  6  0.  L.  R.  566,  2  0.  W.  R.  827,  914, 
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BlaAley  Co.  v.  Elite  Costume  Co.,  5  0.  W.  R.  57,  or  Duval 
V.  Gans,  [1904]  2  Q.  B.  686. 

I  am  also  of  the  opinion  that  sec.  143  does  not  help 
plaintiflfs.  That  section  reads  as  follows:  *'  143.  Where  the 
subject  matter  of  any  insurance  contract  is  property,  or  an 
insurable  interest  within  the  jurisdiction  of  Ontario,  or  is 
a  person  domiciled  or  resident  therein,  any  policy,  certificate, 
mterim  receipt  or  renewal  receipt,  or  writing  evidencing  the 
contract,  shall,  if  signed,  countersigned,  issued,  or  delivered 
ever  in  Ontario,  or  committed  to  the  post  ofl&ce  or  to  any 
carrier,  messenger,  or  agent,  to  be  delivered  or  handed  over 
to  the  assured,  his  assign  or  agent  in  Ontario,  be  deemed  to 
evidence  a  contract  made  therein,  and  the  contract  shall  be 
construed  according  to  the  law  thereof,  and  all  moneys  pay- 
able under  the  contract  shall  be  paid  at  the  office  of  the  chief 
officer  or  agent  in  Ontario  of  the  insuring  corporation,  in 
lawful  money  of  Canada,  and  this  section  shall  have  effec!; 
notwithstanding  any  agreement,  condition,  or  stipulation  to 
the  contrary/' 

The  evidence  bearing  upon  the  delivery  of  the  policy 
consists  of  that  of  the  assured,  Wilson,  who  swore  that  he 
received  the  policy  through  the  mail  from  Nairn,  and  the 
evidence  of  the  president  of  defendants  that  the  policy  was 
delivered  to  the  assured's  agent,  Mr.  Nairn.  The  evidence 
does  not  disclose  whether  such  delivery  was  made  personally 
in  Chicago  or  by  mail  in  Montreal. 

I  think  that  the  provision  in  sec.  143  as  to  committing  u 
policy  to  the  poet  office  *'  to  be  delivered  or  handed  over  to 
the  assured,  his  assign  or  agent  in  Ontario"  contemplates 
ft  committing  to  the  post  office  of  the  policy  by  the  insurer, 
addressed  to  the  insured,  his  assign  or  agent  in  Ontario,  and 
does  not  contemplate  circumstances  such  as  those  in  this  case. 

I  further  tiiink  that  the  provision  that  in  such  event  the 
mon^  should  be  payable  at  the  office  of  the  chief  officer 
or  agent  in  Ontario,  shews  that  the  section  was  intended  to 
apply  to  companies  having  an  officer  or  agent  in  Ontario,  and 
cot  to  a  company  which  has  in  no  way  brought  itself  or  its 
business  within  the  limits  of  Ontario. 

There  was  no  evidence  of  any  request  or  authority  from 
defendants  to  Nairn  to  forward  the  policy  to  Wilson,  and  I 
therefore  think  plaintiffs  have  failed  to  shew  that  the  policy 
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in  question  was^  by  or  with  the  authority  of  defendants^  com- 
mitted to  the  post  office  to  be  deliyered  or  handed  over  to  the 
assured,  his  assign  or  agent  in  Ontario,  and  therefore  plain- 
tiffs have  failed  to  prove  a  cause  of  action  upon  which  they 
are  entitled  to  sue  in  Ontario.    .    .    . 

The  address  of  the  insured  is  not  given  in  the  policy, 
iwfhich  simply  insures  "  Oeorge  Wilson  &  Co/'  for  the  term  of 
one  year  against  loss  by  fire,  to  the  amount  of  $1,000,  to  the 
property  therein  described,  located  at  St.  Catharines,  Ontario, 
Canada,  loss,  if  any,  payable  to  the  Quebec  Bank;  and  there 
io  nothing  in  the  evidence  to  shew  that  defendants  knew  that 
Wilson  &  Co.  resided  at  St.  Catharines. 

Even  if  I  could  find  that  it  was  intended  by  defendants 
that  the  policy  should  be  delivered  to  the  insured  at  St 
Catharines,  within  the  meaning  of  sec.  143,  I  am  of 
opinion  that,  even  then,  plaintiffs  have  not  proved  a  cause 
of  action  for  which  they  are  entitled  to  sue  within  Ontario. 

Section  143  provides  that  in  such  event  the  contract  shall 
be  construed  according  to  the  law  of  Ontario. 

It  was  conceded  that  defendants  had  not  complied  with 
the  provisions  of  the  Insurance  Act  in  regard  to  license  or 
registration.  Therefore,  by  sec.  85  of  the  Act,  defendants 
are  prohibited  from  entering  into  any  contract  with  any  one 
in  Ontario. 

Applying  the  law  of  Ontario  to  the  contract  set  up  in 
this  action,  I  think  I  should  be  bound  to  find  that  plaintiffs 
bave  failed  to  prove  a  cause  of  action  which  they  could  en- 
force within  Ontario.  I  think,  a  portion  of  the  policy  of  the 
Insurance  Act  is  to  prevent  just  such  insurance  contracts  as 
this  being  enforceable  in  this  Province— contracts  that  are 
commonly  called  ''  underground  "  insurance  policies.    .    .    . 

[Reference  to  Chitty  on  Contracts,  14th  ed-,  p.  548;  Bou- 
Billon  V.  Housillon,  14  Ch.  D.  351;  Koufman  v.  Gterson, 
[1904]  1  K.  B.  591.] 

The  action  must,  therefore,  be  dismissed  with  costs,  upon 
the  ground  that  plaintiffs  have  shewn  no  cause  of  action 
upon  which  they  are  entitled  to  sue  defendants  within  the 
province  of  Ontario  to  recover  the  amount  of  the  policy. 
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May  25th,  1905. 
divisional  court. 

EEINEa  V.  ROSS. 

Coniraei — Fori  and  Labour— Breach — WrongfuUy  Prwrnt- 
ing  Contractor  from  Completing — Delay — Damages. 

Appeal  by  plaintiff  from  judgment  of  Judge  of  County 
Court  of  Peel  in  action  for  damages  for  breach  of  agree- 
ment by  which  plaintiff  agreed  to  do  certain  work  in  the 
manufacture  of  separators  for  defendants  at  the  price  of  $55 
for  each  separator^  the  breach  assigned  being  that  defendants 
wrongfully  prevented  plaintiff  from  completing  the  work 
which  he  had  undertaken  to  do.  The  judgment  was  for 
plaintiff  for  $2.25  without  costs.  The  appeal  was  on  the 
ground  that  substantial  damages  and  costs  should  have  been 
allowed. 

The  appeal  was  heard  by  Meredith,  C.J.,  Britton,  J., 
Clute,  J. 

T.  J.  Blain,  Brampton^  for  plaintiff. 

W.  H.  McFadden,  K-C,  for  defendants. 

Meredith,  C. J. : — ^The  plan  adopted  in  carrying  out  the 
agreement  was  that  defendants  paid  the  men  who  were  em- 
ployed by  plaintiff  in  doing  the  work  their  wages  according 
to  time  sheets  which  were  supplied  by  him,  and  plaintiff  was 
charged  with  the  amount  so  paid  as  having  been  paid  on 
account  of  what  he  should  earn  under  the  agreement. 

While  the  work  was  proceeding,  difficulty  occurred  in 
getting  men  enough  to  do  the  work,  and  with  the  assent  of 
plaintiff  4  men  were  engaged  for  it  by  defendants  at  Port 
Huron,  plaintiff  agreeing  to  pay  the  expenses  incurred  in 
engaging  the  men,  which  amounted  to  $25. 

Differences  arose  between  the  parties  about  the  end  of 
May,  1904,owing  to  defendants  insisting,  as  they  assumed 
they  had  the. right  to  do,  on  keeping  the  Port  Huron  men  on 
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the  work,  although  plaintiff  was  unwilling  that  they  should 
be  emj^oyed  upon  it. 

After  these  differences,  arose,  efforts  were  made  to  adjust 
them^  and  defendants  finally  consented  to  abandon  the  posi- 
tion taken  by  them  as  to  the  Port  Huron  men,  but  they  in- 
sisted that  plaintiff  must  agree  to  allow  and  give  credit  for 
the  wages  which  they  had  paid  to  the  men  employed. on  the 
work  during  the  time  that  plaintiff  had  refused,  as  he  had 
done,  to  go  on  with  the  performance  of  his  agreement  unless 
he  was  permitted  to  employ  in  the  work  such  men  as  he  chose 
to  employ,  and  without  being  subjected  to  having  the  Port 
Huron  men  imposed  upon  him  against  his  will.  Plaintiff 
refused  to  agree  to  give  this  credit,  with  the  result  that  he 
was  not  permitted  by  defendants  to  go  on  with  the  work 
under  his  agreement    .    .     . 

It  must,  I  think,  be  assumed  that  the  County  Court  Judge 
found  that  no  breadi  of  the  agreement  on  defendants'  part 
had  been  proved. 

We  are  unable  to  agree  with  such  a  review.  There  is  no 
evidence  to  justify  a  finding  that  plaintiff  ever  agreed  with 
defendants  to  employ  the  Port  Huron  men  on  the  work,  and 
defendants  were  therefore  wrong  in  insisting  upon  keq)ing 
these  men  on  it  against  plaintiff's  will,  and  what  thej  did 
amounted  to  a  refusal  on  their  part  to  permit  plaintiff  to 
perform  the  contract  on  his  part,  and  therefore  to  a  breach 
of  the  agreement  entitling  plaintiff  to  refuse  to  proceed  with 
it  on  the  only  terms  on  which  they;  would  permit  him  to  do  so. 

Defendants,  as  I  have  said,  subsequently  receded  from 
the  position  they  had  taken  as  to  the  Port  Huron  men,  but 
nevertheless  insisted  upon  plaintiff  paying  what  they  had 
chosen  to  pay  these  men  during  the  time  they  were  employed 
against  the  will  of  plaintiff.  This  term  they  had  no  right  to 
impose  upon  plaintiff,  for  he  was  neither  morally,  nor  legally 
bound  to  give  credit  to  defendants  for  what  they  had  paid, 
without  any  consideration  being  had  of  the  value  to  him  of 
their  work,  or  of  the  loss  he  had  sustained  by  defendants 
insisting  upon  the  Port  Huron  men  being  employed  against 
his  will,  and  the  delay  occaaioned  by  their  having  taken  that 
position,  during  whicli  time  plaintiff  had  remained  idle,  in- 
stead of  being  engaged  in  the  work,  as  before  then  he  had 
been« 
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It  is  very  difficult  npon  the  evidence  to  say  what  damages 
vere  occasioned  to  plaintiff  by  the  breach  of  the  agreement 
which  defendants  have  committed.  .  .  .  Upon  the  whole 
we  are  of  opinion  that  $50  would  not  be  an  unreasonable 
amoxmt  .  .  .  and  if  defendants  are  content  that  judg- 
ment shoidd  be  entered  for  plaintiff  for  that  sum  with  Divi- 
sion Court  costs,  without  set-off  to  defendants,  and  to  pay 
$20  on  account  of  the  costs  of  appeal,  we  will  make  that  dis- 
position of  the  case;  but  if  defendants  are  not  willing  to  do 
this,  the  appeal  will  be  allowed  with  costs,  and  the  judgment 
appealed  from  will  be  reversed,  and  a  new  trial  directed  to 
be  had,  and  in  that  event  defendants  must  also  pay  any  addi- 
tional costs  incurred  by  the  new  trial.  It  will,  of  course, 
be  unnecessary  to  repeat  the  evidence  already  given,  but  the 
parties  may.  upon  the  new  trial  adduce  such  further  evidence 
as  they  may  desire  to  offer. 

Britton,  J.,  concurred. 

Clute,  J.,  took  no  part  in  the  judgment,  owing  to  illness; 
the  parties  agreed  to  accept  the  judgment  of  two  Judges. 


May  25th,  1905. 
C.A. 

<}RAND  TRUNK  R.  W.  CO.  v.  CITY  OF  TORONTO. 

Railway— Liability  to  Municipal  Corporation  to  Contribute  to 
Maintenance  of  Oates  at  Crossings — Dominion  Railway — 
Constitutional  Law. 

Appeal  by  defendants  from  judgment  of  Boyd,  C.  (4  0. 
W.  R.  450),  in  favour  of  plaintiffs  in  action  to  recover  pro- 
portion of  cost  of  maintenance  of  gates,  etc.,  at  railway  cross- 
ings in  the  city  of  Toronto. 

C.  Robinson,  K.C.,  and  W.  Johnston,  for  appellants,  did 
not  contend  that  the  Court  was  not  bound  by  its  decision  in 
Re  Canadian  Pacific  R.  W.  Cp.  and  County  of  York,  25  A. 
B.  65. 

H.  S.  Osier,  KC,  and  D,  L.  McCarthy,  for  plaintiffs. 
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G.  F.  Shepley,  K.C.,  for  the  Attomey-Geaeral  for 
Canada. 

The  Court  (Moss,  C.J.O.,  Osler,  Maclennan,  Gar- 
row,  Maclaren,  JJ.A.)9  held  that  the  questions  involyed  in 
this  appeal  were  ooncluded  by  the  case  in  25  A.  B.  and  that 
no  good  purpose  would  be  served  by  further  considering  the 
questions  raised. 

Appeal  dismissed  with  costs. 


Falconbridge,  C.J.  May  26th,  1905. 

WEEKLY  COURT. 

Be  GALLAGHER. 

Will — Construction — Life  Estate  —  Remainder  —  Period  for 
Ascertainment  of  Remaindermen  —  Executor  —  Dealings 
with  Estate — Leases. 

Application  under  Rule  1269  by  the  executor  and  trustee 
under  the  will  of  one  Mary  Gallagher,  for  a  declaration  as 
to  who  were  the  persons  entitled  to  the  estate  of  said  Mary 
Gallagher;  as  to  whether  the  executor  had  under  the  will 
power  to  sell  the  estate  before  distribution;  and  as  to  the 
course  to  be  pursued  by  the  executor  in  respect  of  certain 
leases  of  portions  of  the  estate. 

W.  R.  Smyth,  for  the  executor. 

A.  C.  Macdonell,  for  the  widow  of  Robert  Gallagher,  son 
of  testatrix. 

G.  G.  Mills,  for  the  children  of  Mary  Jane  Morris,  daugh- 
ter of  testatrix. 

Falconbridge,  C.J. : — ^Mary  Gallagher  died  on  3rd  Sep- 
tember, 1870.  By  her  will,  after  directing  payment  of  debts, 
etc.,  the  erection  of  a  monument,  and  one  small  bequest,  she 
directed  her  executors  to  set  apart  for  the  benefit  of  her 
daughter  Mary  Jane  Morris  the  sum  of  $1,200,  at  certain 
specified  times  and  to  invest  the  same  and  to  pay;  to  her 
daughter  the  interest  arising  therefrom  during  her  life,  and 
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at  the  death  of  the  daughter  she  directed  said  sum  to  be  paid 
oyer  to  such  of  the  daughters  of  Mrs.  Morris  alive  at  her 
death  as  Mrs.  Morris  should  by  her  last  will  and  testament 
in  writing  appoint,  and  in  default  of  such  appointment  that 
the  same  should  be  paid  to  the  daughters  of  Mrs.  Morris  liv- 
ing at  the  time  of  her  death,  in  equal  shares. 

Mary  Jane  Morris  diec^  in  1889,  and  the  said  sum  of 
$1,200  has  been  duly  distributed  among  her  five  daughters. 

The  will  then  proceeds:  "  I  direct  my  said  executors  and 
trustees  after  making  the  payment  aforesaid  to  pay  over  t«) 
my  son  fiobert  Gallagher,  at  such  times  as  to  them  may  be 
convenient,  all  the  rents,  profits,  and  interest  arising  from  th-3 
residue  of  my  estate,  real  and  personal,  then  in  the  hands'  of 
the  executors  and  trustees  other  than  the  said  sum  of  $1,200, 
or  any  part  thereof,  and  the  interest  thereon  to  such  of  the 
lawful  children  of  my  said  son  as  he  shall  by  his  last  will 
and  testament  in  writing  appoint,  and  in  such  manner  as  he 
shall  appoint,  and  in  default  of  such  appointment  that  the 
same  shall  go  according  to  law,  it  being  my  express  wish  that 
my  said  son  shall  be  allowed  during  his  life  out  of  the  rents, 
profits,  and  interest  arising  from  the  said  residue  of  my 
estate.  I  give  my  executors  permission  to  allow  my  son  to 
collect  the  rents  of  my  real  estate  after  the  said  sum  of 
$1,200  is  set  apart,  if  they  so  see  fit  to  permit  him,  and  they 
shall  have  power  at  any  time  to  cancel  such  permission  and 
resume  the  collection  of  the  said  rents.^'  The  words  *'  out  of  ^' 
are  manifestly  to  be  rejected. 

After  the  $1,200  was  raised  and  set  apart,  the  net  income 
of  the  property  was  paid  over  to  Eobert  Gallagher,  who  died 
on  6th  February,  1905,  not  having  exercised  the  power  of 
appointment,  leaving  no  children,  but  leaving  a  widow, 
Sarah  Gallagher. 

Sarah  Gallagher  maintains  that  the  effect  of  the  will  is 
(a)  to  pass  the  estate  to  the  heirs  of  Eobert  Gallagher  and 
to  give  her  one-half  the  estate,  plus  $1,000;  or  (b)  to  create 
an  intestacy  as  of  the  date  of  the  death  of  Mary  Gallagher, 
and  in  that  event  she  claims  one-half  of  the  one-half  share  of 
her  husband,  plus  the  sum  of  $1,000  under  the  Devolution 
of  Estates  Act. 

The  children  of  Mary  Jane  Morris  maintain  that  they 
are,  by  the  terms  of  the  will,  entitled  to  the  whole  estate  of 
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Mary  Gallagher,  and  that  Sarah  Gallagher  is  entitled  to 
notMng. 

The  rule  as  to  the  time  of  ascertaining  who  should  take 
in  default  of  appointment  under  power  is  clearly  stated  in 
the  notes  to  Harding  v.  Glyn,  2  W.  &  T.  L.  C.  at  p,  361,  viz.: 
1.  If  the  donee  of  the  power  can  or  ought  to  execute  the 
power  immediately  after  the  testator's  death,  then  the  next 
of  kin  to  take  are  those  who  answer  that  description  at  the 
death  of  the  testator.  2.  But  if  the  donee  of  the  power  can 
execute  the  power  by  wiU  only,  i.e.,  if  the  appointment  does 
not  become  effective  till  the  death  of  the  donee  of  the  power, 
then  the  next  of  kin  who  are  to  take  are  those  who  answer 
that  description  at  the  death  of  the  donee  of  the  power  and 
not  at  the  death  of  the  testator.  See  also  cases  cited  in 
Sugden  on  Powers,  8th  ed.,  pp.  660-663 :  Theobald  on  Wills, 
5th  ed.,  p.  297.  The  cases  cited  by  Mr.  Macdonell  are  dis- 
tinguishable, e.g.,  Faulkoner  v.  Lord  Wynford,  15  L.  J.  Ch. 
8,  where  the  appointment  could  have  been  made  by  deed 
immediately  on  testator's  death;  and  Wilson  v.  Duguid,  24 
Ch.  p.  244,  which  was  decided  on  a  plain  implication  arising 
from  the  particular  language  employed. 

But  Mr.  Macdonell  argues  strenuously  that  the  estate  or 
interest  which  was  given  to  Robert  was  not  an  intervening 
life  estate,  and  therefore  that  the  rule  does  not  apply.  Robert 
was  to  have  the  entire  interest  in,  and  the  entire  benefit  aris- 
ing from,  the  property,  during  his  lifetime,  and  permission 
i  given,  to  the  executors  to  allow  him  to  collect  the  rents 
after  the  sum  of  $1,200  is  set  apart.  I  think  the  testatrix 
intended  to  give  and  did  in  fact  give  Robert  a  life  interest 
and  life  estate. 

Counsel  for  the  widow  also  made  contention  under  R  S. 
0.  1897  ch.  109,  sec.  26,  as  to  the  will  speaking  from  the 
death.  In  Jarman,  5th  ed.,  p.  302,  it  is  said  that  "the 
enactment  which  makes  the  will  speak  from  the  death  relates 
to  the  subject  matter  of  the  disposition  only,  and  does  not  in 
any  manner  interfere  with  the  construction  in  regard  to  the 
objects  of  the  gift,  as  to  whom,  therefore,  the  doctrines  re- 
fipecting  the  period  at  which  the  will  speaks  or  at  which  the 
objects  are  to  be  ascertained  remain  in  full  force." 

But,  apart  from  the  cases,  the  will  itself  clearly  fixes  the 
time  for  ascertaining  who  shall  take  the  remainder.     The 
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words  are:  ''And  on  the  death  of  my  said  son  I  give  and 
beqneatb  all  the  residue  ...  to  such  of  the  lawful  chil- 
dren of  my  said  son  as  he  shall  by  his  last  will  and  testament 
in  writing  appoint^^  He  left  no  lawful  children,  and  an  in- 
testacy arose,  but  not  until  Bobert  died,  and  the  persons  en- 
titled are  the  next  of  kin  at  the  death  of  Bobert.  The  7 
children  of  Mrs.  Morris  are  the  next  of  kin,  and  are  entitled 
to  the  whole  estate. 

2.  Upon  this  construction  of  the  will  it  is  unnecessary 
to  answer  the  second  question,  because  the  estate  can  be  trans- 
ferred to  the  persons  entitled  without  sala 

3.  There  has  been  somewhat  unusual  dealing  with  the 
estate  by  way  of  lease.  I  will  not  prejudice  the  position  of 
the  executor  in  any  future  proceeding  further  than  to  say 
that  I  cannot,  on  a  summary  application  like  the  present, 
where  the  facts  and  circumstances  can  be  but  incompletely 
disclosed,  grant  any  measure  of  protection  or  relief  to  the 
executor,  and,  therefore,  no  direction  will  be  given  in  the 
premises. 

Costs  to  all  parties  out  of  the  estate. 


Meredith,  J.  May  27th,  1905. 

TRIAL. 

PLANT  Y.  TOWNSHIPS  OF  NOEMANBY  AND  MINTO. 

Wap — NofMrepair — Injury  to  Traveller — Steep  and  Narrow 
Road — Want  of  Rail-guards  —  Contributory  Negligence — 
Defect  in  Harness  of  Horses  Driven  by  Plaintiffs  Mother 
— Absence  of  Knowledge  of  Plaintiff — Damages. 

Action  by  a  man  and  his  wife  to  recover  damages  for  in- 
juries sustained  by  the  alleged  negligence  of  defendants  in 
the  non-repair  of  a  highway. 

W.  H.  Kingston,  K.C.,  for  plaintiffs. 
J.  P.  Mabee,  K.C.,  for  defendants. 

Meredith,  J.: — This  case  is,  in  some  respects,  of  more 
than  usual  importance.     It  calls  for  a  more  definite  decision. 
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as  to  the  duty  of  municipalities  to  maintain  guard-rails  along 
raised  highways,  than  heretofore  has  been  given.  The  ques- 
tion can,  now  that  actions  such  as  this  must  be  tried  without 
a  jury,  no  longer  be  avoided  by  placing  the  responsibility  for 
the  answer  upon  a  jury,  leaving  the  parties  to  content  iiem- 
selves,  as  much  as  they  can,  with  the  Judge's  unexplained — 
and  perhaps  sometimes  inexplicable — conclusions.  The  find- 
ings of  one  Court  upon  a  question  of  fact  may  not  be  binding 
upon  any  other  Court;  but  Courts,  which,  like  all  reasonable 
mortals,  should  abhor  inconsistent  verdicts,  are  not  likely 
to  give  inconsistent  judgments  even  upon  questions  of  fact. 

The  defendants,  in  improving  upon  the  natural  condition 
of  the  highway  in  question,  cut  dovm  to  some  extent  a  hill 
and  filled  up  to  some  extent  the  valley  at  its  foot,  all  within 
the  limits  of  the  highway.  The  filling  in  has  resulted  in  an 
excellent  but  narrow  roadbed,  7  to  10  feet  about  the  natural 
level  of  the  ground  at  the  place  in  question,  with  sloping 
banks  on  either  side,  having  a  fall  of  about  1  foot  in  2.  The 
road  at  this  point  is  said  by  plaintiffs'  witnesses  to  be  but  11 
feet  in  width,  but  defendants'  witnesses  say  that  the  width 
is  17  feet.  Little  turns  upon  the  difference.  In  either  case 
there  would  be  some  danger  in  passing  over  the  road,  and 
danger  of  such  a  character  that  the  difference  in  width  would 
not  be  a  very  important  factor.  In  neither  case  would  there 
be  danger  in  ordinary  circumstances;  the  danger  would  aris's 
only  in  mischance,  such  as  horses  running  away,  shying,  o«* 
plunging,  and  in  other  ways  which  readily  suggest  them- 
selves, and  in  the  dark. 

No  accident  attributable  merely  to  the  height  or  narrow- 
ness of  the  road  seems  ever  to  have  happened  at  or  near  to 
the  place  in  question.  .  .  .  The  want  of  a  guard-rail  has, 
no  doubt,  been  felt,  especially  by  timid  and  sometimes  by 
cautious  drivers;  but  its  absence  was  of  greater  importance, 
and  more,  if  not  altogether,  felt,  to  and  by  those  driving  in 
the  direction  opposite  to  that  in  which  the  female  plaintiff 
was  being  driven,  by  reason  of  the  impetus  given  to  their 
horses  and  vehicles  in  going  down  the  hill  before  reaching  the 
place  in  question.  Going  as  and  where  the  plaintiff  was,  no 
difficulty  of  that  character  could  arise;  the  road  was  nearly 
level  until  the  place  of  the  accident  was  passed.  Such  im- 
munity from  accident  seems  to  give  road,  drivers,  and  horses 
a  good  character;  but  it  is  obvious  that  some  danger  lurks 
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in  the  place  in  question  which  could  be  removed  by  means 
of  guard-rails.  Any  difficulty  in  teams  passing  one  another 
at  the  place  in  question  has  little,  if  any^  bearing  upon  plain- 
tiffs' claim;  there  were  no  other  vehicles  upon  the  road  at 
the  time  of  the  accident.    .    .    . 

Defendants'  duty  is  prescribed  in  the  words:  "Every 
public  road^  street^  bridge^  and  highway  shall  be  kept  in 
repair  by  the  corporation/'  That  does  not  mean  that  they 
shall  restore  some  existing  thing  to  the  state  in  which  it  was 
before  putting  into  disrepair^  but  it  does  mean  that  they  shall 
keep  such  highways  in  such  a  condition  of  reparation  as  the 
reasonable  demands  of  the  traffic  over  them  shall  from  time 
to  time  require,  having  regard  to  the  corporation's  means  of 
performing  such  duty — an  efficient  state  of  repair  having 
regard  to  all  the  surrounding  material  circumstances.  The 
cases  so  decide;  the  peculiar  circumstances  of  a  comparatively 
new  country,  situated  as  this  province  is  in  regard  to  its 
highways,  make  it  necessary.  And  I  am  now  obliged  to  say 
whether  the  failure  of  defendants  to  place  a  guard-rail,  or 
other  sufficient  protection,  along  the  embankment  which  has 
been  described,  was  a  breach  of  that  duty.  In  my  opinion, 
ii  was.  The  corporation  had  very  ready  means  of  supplying 
the  protection.  A  guard-rail  on  each  side  would  have  made 
the  road  quite  safe  from  all  such  accidents  as  that  which 
befell  the  female  plaintiff.  Two  long  settled  and  wealthy — 
for  a  province  such  as  this — ^townships,  equally  concerned, 
and  whose  whole  taxation  amounts  to  really  a  little  less  than 
fialf  a  cent  in  the  dollar  of  the  actual  value  of  their  assessable 
property,  can  hardly  be  excused  on  the  score  of  poverty. 
The  cost  would  be  but  a  small  sum  so  far  as  the  place  in 
question  is  concerned,  and  there  was  no  evidence  of  any  like 
place  in  either  township  needing  protection.  Elevations  of 
2,  3,  or  4  feet  stand  upon  an  entirely  different  footing;  in 
such  cases  there  is  obviously  not  the  danger  there  was  in  the 
place  in  question;  generally  in  case  of  necessity  the  horses 
can  at  such  heights,  with  properly  sloped  banks,  be  turned 
into  the  ditch  without  injury  in  any  way;  that  was  imposs- 
ible at  the  place  in  question. 

Defendants  were,  therefore,  at  fault,  and  that  fault  was 
the  proximate  cause  of  the  female  plaintiff's  injury.  The 
next  question  is,  whether  she  was  also  at  fault,  whether  she 
was  guilty  of  negligence  without  which  her  injury  would  not 
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bave  been  sustained.  That  her  mother — ^the  driver  of  the 
conveyance — was  negligent  there  can  be  no  doubt;  it  was  a 
want  of  ordinary  care  to  drive  any  woman  and  children,  and 
more  so  her  daughter  then  big  with  child,  knowing  that  the 
harness  was  old  and  defective  and  without  a  neck-yoke,  with 
only  a  clumsy  make-shift  for  one  in  the  form  of  a  farming 
implement  neck-yoke  attached  to  the  pole  of  the  conveyance 
by  a  clumsy  chain;  and  again  no  reasonable  doubt  that  im- 
mediately before  the  accident  she  was  driving  carelessly  and 
near  to  the  side  of  the  road  over  which  the  conveyance  went, 
and  without  an  eye  upon  the  road  and  her  horses  such  as 
every  driver  should  have,  and  especially  so  in  a  place  of  some 
danger,  and  with  unsafe  harness.  That  which  ought  to  have 
been  anticipated  and  guarded  against  happened;  the  pole  be- 
came detached  from  the  make-shift  neck-yoke;  control  of 
horses  and  conveyance  was  lost,  and  the  accident  happened. 
To  defective  harness  and  the  driver's  want  of  care  the  ^uxji- 
dent  was  in  a  large  measure  attributable;  without  them  it 
would  not  have  happened.  If  the  driver  were  suing,  her 
claim  would,  upon  tiie  evidence  adduced  in  this  case,  fail,  on 
the  ground  of  contributory  negligence.  But  it  cannot  be 
said  that  the  driver's  negligence  was  the  proximate  cause  of 
the  female  plaintiflE's  injury.  Notwithstanding  that  negli- 
gence, the  accident  which  did  happen  and  the  injury  which 
&he  sustained  could  not  have  happened  and  been  sustained 
if  defendants  had  performed  their  duty  by  guarding  the  road 
with  ordinary  guard-rails.  That  some  other  accident,  more 
or  less  serious,  might  have  happened — if  it  might— can  make 
no  difference;  the  want  of  suitable  protection  at  the  road-side 
was  the  cause  of  the  female  plaintiff's  injury. 

The  mother's  negligence  is  not  to  be  attributed  to  the 
daughter.  The  mother  was  not  the  daughter's  servant  or 
agent;  it  was  a  case  of  hostess  and  guest.  So  that  the  ques- 
tion is  not  was  the  mother,  but  is,  was  the  daughter,  guilty 
of  contributory  negligence?  The  daughter  is  not  bound  by 
her  mother's  negligence,  but  is  answerable  for  her  own,  and 
if  by  the  exercise  of  ordinary  care  she  might  have  avoided 
her  injury,  plaintiffs  cannot  recover. 

The  case  is  not  one  of  a  public  conveyance  which  a  pas- 
senger might  not  have  skill,  right,  time,  or  opportunity  to 
inspect,  and  which  might  be  presumed  by  passengers  to  be 
road-worthy.     The  passenger  in  this  case  was  the  daughter 
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of  the  owner  of  the  conveyance  and  also  of  the  driver  of  it, 
and,  although  she  was  married  and  for  some  length  of  time 
bad  lived  away  from  that  home,  she  had  yet  some  of  the 
privileges  of  a  daughter  at  home  and  some  of  the  knowledge 
acquired  while  living  at  home  before  her  marriage.  .  .  . 
Assuming  it  to  have  been  her  duty,  as  I  think  it  was,  to  have 
bad  some  care  in  regard  to  the  conveyance  and  driver,  it  can- 
not be  said  that  it  was  her  duty  to  have  made  such  an  inspec- 
tion of  the  horses,  harness,  or  conveyance  that  she  must  have 
observed  the  insecure  neck-yoke,  and  ought  then  to  have 
refused  to  go  unless  a  proper  one  was  provided;  but  it  would, 
in  my  opinion,  having  regard  to  the  woman^s  knowledge  of 
and  experience  in  driving  and  to  her  knowledge  of  the  roads 
over  which  they  were  to  pass,  have  been  negligent  of  her  to 
have  gone  had  she  known  of  the  absence  of  the  neck-yoke  and 
the  character  of  the  substitute  for  it.  There  is  no  evidence 
that  she  had  any  such  knowledge,  and  therefore  the  defence 
of  contributory  negligence  fails,  and  plaintiflEs  are  entitled 
to  recover. 

The  question  of  damages,  diflBcult  with  the  best  of  en- 
dence,  is  in  this  case  doubly  diflBcult,  because  the  evidence 
upon  that  question  may  not  improperly  be  characterized  as 
almost  the  worst  of  evidence — in  the  sense  of  want  of  evi- 
dence. But  one  professional  gentleman  has  given  an  opinion 
upon  oath  on  a  somewhat  obscure  injury,  and  that  one  the 
female  plaintiff's  surgical  and  medical  attendant  at  and  since 
the  time  of  the  injury.  A  paucity  of  evidence  in  regard  to 
a  hidden  injury  and  its  effect;  and  that  evidence  not  given 
in  Court  but  upon  a  commission,  so  that  the  Court  is  de- 
prived of  the  benefit  which  might  be  obtained  from  a  few 
pertinent  questions  which  have  not  yet  been  answered  or 
asked.  But  the  parties  have  chosen  to  leave  it  so,  and  so  the 
case  must  be  dealt  with  and  their  rights  determined,  however 
unsatisfactory  it  may  be. 

My  conclusion  from  the  evidence,  such  as  it  it,  are  that 
whatever  other  injuries  the  female  plaintiff  sustained — if  any 
— she  sustained  a  dislocation  of  the  hip  joint,  and  that  that 
from  which  she  now  suffers  is  a  failure  to  reduce  that  dis- 
location, and  that  she  must  always  be  crippled  to  some  extent 
in  consequence;  that  the  chances  of  relief  from  another  at- 
tempt to  put  the  leg  in  joint  are  too  meagre  to  have  much, 
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H  any,  effect  on  the  question  of  dama^;  that  in  time  the 
accommodations  which  nature  brings  to  abnormal  conditions 
will  gradually  ameliorate  present  conditions,  but  that  the 
woman  must  always  remain  with  one  hip  out  of  joint,  and 
most  of  us  have  observed  what  that  means,  after  every 
natural  assistance  has  been  afforded.  The  woman  is  young, 
strong,  and  healthy,  and  is  likely  to  receive  all  the  accom- 
modation and  compensation  which  nature  can  give.  Even 
assuming  that  there  was  not  the  complication  of  fractures 
which  the  surgeon  diagnosed,  it  is  not,  in  all  the  circum- 
stances of  the  case,  very  extraordinary  that  the  dislocation 
shoidd  not  have  been  reduced;  and  in  any  case  there  was  no 
contributory  negligence  on  the  part  of  either  plaintiff  in  the 
failure  to  reduce  it,  if  it  was  not  reduced. 

The  female  plaintiff  claims  $1,000  damages,  and  thai 
claim  is  not,  in  my  opinion,  excessive;  there  will  be  judgment 
in  her  favour  and  $1,000  damages. 

The  male  plaintiff — ^her  husband — claims  the  like  sum. 
The  claim  is,  in  my  opinion,  excessive.  His  testimony  as 
to  the  money  value  which  his  wife  had  been  to  him,  was,  T 
thought,  and  think,  exaggerated;  if  indeed  his  wife  saved  him 
the  cost  of  harvesters  and  of  a  mail  carrier,  by  performing 
such  services  herself,  perhaps  her  accident  is  not  an  absolutely 
unmixed  evil.  .  .  .  But  he  has  lost  by  an  unfortunate 
accident,  and  is  entitled  to  reasonable  compensation;  that 
compensation  is  assessed  at  $500.  There  will  be  judgment 
in  his  favour  and  $500  damages. 

Defendants  must  pay  the  costs  of  the  action. 


May  27th,  1905. 

DIVISIONAL  COURT. 

GLASCOTT  V.  CAMERON. 

Mortgage — Interest — Payment — Agent  of  Mortgagee  Advanc- 
ing Money  to  Make  up  Interest  Unpaid — Dtial  Character 
of  Agent — Question  whether  Advance  Made  on  Behalf  of 
Persons  Liable  for  Interest, 

Appeal  by  plaintiff  from  order  of  Meredith,  J.,  in  the 
Weekly  Court,  allowing  an  appeal  from  the  report  of  the 
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Master  in  Ordinary  upon  taking  the  aocoiints  of  plaintiffs 
as  mortgagee  in  an  action  upon  a  mortgage  for  foreclosure^ 
etc. 

The  appeal  was  heard  by  Falconbridge,  C.J-,  Anghn, 
J.,  Magee,  J. 

H.  T.  Beck,  for  plaintiff. 
J.  H.  Denton,  for  defendant. 

Anglin,  J.: — ^Plaintiff,  who  resides  in  Ireland,  is  first 
mortgagee  of  property  in  the  city  of  Toronto,  upon  which 
defendant  holds  a  second  mortgage.  Mr.  Prank  Cayley  acte.l 
as  agent  for  plaintiff  in  investing  her  money  in  a  first  morr- 
|!;age  upon  this  property.  He  also  acted  as  agent  for  the 
owners  of  the  equity  of  redemption  in  collecting  the  rentals 
of  the  property  until  July,  1904.  Since  that  time  he  has 
collected  these  rentals  as  agent  for  plaintiff,  qu&  mortgagee 
in  possession.  The  rentals  received  having  proved  insuffi- 
cient, after  satisfying  such  charges  upon  them  as  taxes,  out- 
lays for  repairs,  etc.,  to  pay  plaintiff's  interest  in  full,  Mr. 
Cayley  from  time  to  time  advanced  out  of  his  own  moneys 
the  sum  required  to  make  up  the  deficiency.  Thus  he  re- 
mitted to  plaintiff  half-yearly  the  full  amount  of  the  interest 
accrued  upon  her  mortgage  during  the  previous  6  months. 
These  advances  made  by  Mr.  Cayley  totalled  between  $150 
and  $300. 

Plaintiff  asserts  that  this  amount  is  still  due  and  owing  a3 
arrears  of  interest  upon  her  mortgage;  defendant  insists  that 
Mr.  Gayley's  paym^its  satisfied  and  extinguished  plaintiffs^ 
claim  for  interest,  and  that  only  the  principal  moneys  are 
outstanding. 

Upon  the  taking  of  the  mortgagee's  accounts,  the  Master's 
finding  is  in  these  terms :  "  It  is  proved  that  the  advances 
or  payments  made  on  account  of  interest  were  not  made  by 
Mr.  Cayley  as  the  agent  or  on  behalf  of  the  mortgagor  or  of 
the  owners  of  the  equity  of  redemption;  and  there  is  no  evi- 
dence that  plaintiff  was  aware  of  the  sources  whence  the  sums 
she  from  time  to  time  received  as  interest  came,  or  that  she 
deliberately  accepted  such  sums  in  full  satisfaction  and  dis- 
charge of  the  covenant  to  pay  interest  contained  in  the  mort- 
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gage.  And  therefore,  on  the  authority  of  the  cases  referred 
to,  I  must  hold  that  the  second  mortgagee  is  not  entitled  to 
assert  that  the  advances  over  and  above  the  rents  received 
T)y  Mr.  Cayley  as  agent  of  the  owners  of  the  equity  of  redemp- 
tion, have  operated  as  a  discharge  of  the  mortgaged  property 
from  the  interest  covenanted  to  be  paid/' 

Upon  appeal  Meredith,  J.,  .  .  .  reversed  this  find- 
ing, and  referred  the  report  back  to  the  Master  "  to  take  the 
account  herein  on  the  basis  that  the  interest  on  the  mortgage 
held  by  plaintiff  is  paid  jap  to  the  15th  October,  1904."  .  .  . 

Although  a  witness  easily  led  by  cross-examining  counsel 
to  make  admissions  which  at  first  blush  appear  to  be  dam- 
Aging,  Mr.  Cayley,  whenever  questioned  directly,  persists  in 
his  statement  that  the  advances  were  made  as  loans  by  him 
and  on  his  own  account  to  plaintiff,  and  in  no  sense  as  pay- 
ment for  or  on  behalf  of  the  owners  of  the  equity  of  redemp- 
tion; and,  upon  careful  analysis,  the  very  admissions  into 
which  he  is  drawn  are  seen  to  be  indirect  and  inconclusive: 
Mr.  Cayley's  credibility  is  unquestioned.  It  is,  moreover, 
highly  improbable  that  he  ever  intended  to  put  himself  in  a 
position  such  that  he  would  be  obliged  to  look,  in  order  to 
recoup  himself,  to  rents  presently  inadequate  to  meet  the 
charges  upon  them,  or  to  the  personal  liability  of  the  owners 
of  the  equity  of  redemption,  to  whom  he  is  said  to  have 
alluded  as  objects  of  charity. 

The  testimony  supports  the  Master's  finding  that  the 
advances  made  by  Mr.  Cayley  were  never  intended  to  be  pay- 
ments in  satisfaction  of  plaintiff's  claim  for  interest  upon 
her  mortgage,  or  to  discharge  the  mortgaged  premises  there- 
from, and  I  am  tmable  to  understand  upon  what  principle 
plaintiff's  present  demand  can  be  rejected.  The  facts  do 
not  bring  the  present  case  within  Williamson  v.  Goold,  1 
Bing.  171,,  and  Carroll  v.  Goold,  ib.  190,  so  much  relied  on 
by  Mr.  Denton.  There  the  circumstances  pointed  clearly  to 
payment  in  satisfaction  being  intended  by  the  person  who 
made  it.  The  decision  of  the  Court  of  Exchequer  in  Simpson 
V.  Eggington,  10  Ex.  845,  seems  conclusive  in  favour  of 
plaintiff. 

Appeal  allowed  with  costs  here  and  below. 
Falconbrtdge,  C.J.: — ^I  concur. 


DOULL  V.  DOELLE.  3^ 

Magee,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 


May  27th,  1905. 

DIVISIONAL  COURT. 

DOULL  V.  DOELLE. 

AtiachmerU  of  Debts — Judgment  against  Married  Woman,  Pay- 
able out  of  Separaie  Estate — Proceeds  of  Insurance  Policy 
on  Life  of  Husband — Trust  in  Favour  of  Wife, 

Appeal  by  defendant,  judgment  debtor,  from  order  of 
Street,  J.,  5  0.  W.  R.  413,  aflRrming  order  of  Master  in 
Chambers,  ib.  238,  in  a  garnishing  proceeding,  ordering  the 
garnishees,  the  Commercial  Travellers  Association,  to  pay 
oTer  to  the  plaintiffs,  judgment  creditors,  certain  moneys, 
being  the  proceeds  of  an  insurance  upon  the  life  of  defen- 
dant's husband,  now  deceased. 

The  appeal  was  heard  by  Meredith,  C.J.,  Teetzel,  J., 
Clute,  J. 

W.  E.  Middleton,  for  defendant. 
F.  J.  Boche,  for  plaintiffs. 

Teetzel,  J.: — .  .  .  The  judgment  debtor  was  named 
as  sole  beneficiary  in  the  contract  of  insurance  upon  the  life 
of  her  husband,  and  sec.  159  of  the  Insurance  Act,  R.  S.  0. 
1897  ch.  103,  in  such  cases  enacts  that  "  such  contract  shall 
(subject  to  the  right  of  the  assured  to  apportion  or  alter  as 
hereinafter  enacted)  create  a  trust  in  favour  of  the  said  bene- 
ficiary or  beneficiaries,  according  to  the  intent  so  expressed 
01  declared;  and,  so  long  as  any  object  of  the  trust  remains, 
the  money  payable  under  the  contract  shall  not  be  subject  to 
the  control  of  the  assured,"  etc. 

The  effect  ofl  this  section  is,  therefore,  to  create  a  statutory 
trust  of  the  money  payable  under  the  policy  in  favour  of  the 
wife  without  restraint  upon  anticipation,  but  subject  to  be  de- 
feated upon  the  happening  of  either  of  two  contingencies,  the 
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wife  predeceasing  her  husband,  or  the  revocation  of  her  ap- 
pointment as  beneficiary  and  appointment  of  a  child  or  chil- 
dren in  her  place  as  beneficiary  under  sec.  160  of  the  Insur- 
ance Act. 

Neither  of  these  contingencies  happened,  and  upon  the 
death  of  the  husband,  the  absolute  right  to  the  money  became 
vested  in  the  wife.  Her  original  interest  in  the  trust  would, 
T  think,  be  separate  property  within  the  contemplation  of  the 
Married  Women^s  Property  Act,  and  it  necessarily  follows 
that  the  fruits  of  the  trust  must  also  be  regarded  as  separate 
property,  and  as  such  liable  to  satisfy  the  judgment  obtained 
by  plaintiffs. 

Appeal  dismissed  with  costs. 

Meredith,  C.J. : — ^I  agree.  ^ 

Clute,  J.,  took  no  part  in  the  judgment  owing  to  illness; 
the  parties  agreed  to  accept  the  judgment  of  two  Judges. 
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CHAMBEKS. 

METALLIC  ROOFING  CO.  OF  CANADA  v.  LOCAJj 
UNION  NO.  30  AMALGAMATED  SHEET  METAL 
WORKERS'  INTERNATIONAL  ASSOCIATION. 

Attachment  of  Debts — Moneys  of  Unincorporated  Association 
— J-udgment  against  Members  in  Representative  Action — 
Trust, 

Appeal  by  plaintiflEs  from  order  of  Master  in  Chambers, 
5  0.  W.  R.  709,  dismissing  their  motion  to  make  absolute  a 
garnishing  summons  in  respect  of  a  simi  of  $409.86  held  by 
the  Dominion  Bank,  garnishees,  to  the  credit  of  "  The  Amal- 
gamated Sheet  Metal  Workers'  Union  No.  30:  Alex.  Kay, 
President;  W.  C.  Brake,  Recording  Secretary;  and  R.  Russell, 
Treasurer.'' 

Strachan  Johnston,  for  plaintiffs. 

J.  6.  O'Donoghue,  for  defendants. 

Anglin,  J.: — Affirming  an  order  of  a  Divisional  Court 
(5  0.  L.  R.  424,  2  0.  W.  R.  183),  the  Court  of  Appeal  held 
that,  as  an  unincorporated,  unregistered,  voluntary  associa- 
tion, not  formed  for  any  purpose  of  gain  or  profit,  "  Local 
Union  No.  30  Amalgamated  Sheet  Metal  Workers'  Inter 
national  Association  "  is  an  entity  xmknown  to  the  law,  ana 
that  its  members  cannot  be  sued  by  their  adopted  name:  9  0. 
L.  B.  171,  5  0.  W.  R.  95.  The  right  to  proceed  against  the 
members  of  such  a  body  in  a  representative  action  was  in  the 
same  judgment  authoritatively  declared. 
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By  order  of  Boyd,  C,  made  on  6th  March,  1903,  by  con- 
sent, subject  to  a  question  of  jurisdiction  which  was  expressly 
left  open,  certain  individual  defendants,  made  parties  by  an 
earlier  order,  were  authorized  to  defend  this  action  on  behalf 
of  all  other  persons  constituting  Local  Union  No.  30,  A.  I.  A., 
and  of  all  other  persons  constituting  the  International  As- 
sociation, and  it  was  also  ordered  that  all  such  persons  should 
be  bound  by  the  proceedings  in  this  action.  The  style  of 
cause  was  amended  to  meet  the  requirements  of  this  order. 
From  that  time  the  individual  defendants  were  before  the 
Court  in  their  representative  capacity.  Upon  the  question 
of  jurisdiction  to  pronounce  the  order  of  6th  March  coming 
before  him,  MacMahon,  J.,  held  that  the  Court  had  such  jur- 
isdiction as  to  the  Local  Union  No.  30,  A.  I.  A.,  but  had  not 
a«  to  the  American  parent  body,  the  A.  I.  A.  itself.  On 
appeal  from  this  order,  the  Court  of  Appeal  declared  that 
jurisdiction  existed  as  to  both  the  Local  Union  and  the  par- 
ent Association:  9  0.  L.  R,  171,  5  0.  W.  R.  95.  By  the  cer- 
tificate of  the  judgment  of  that  Court  it  was  ordered  that 
the  costs  of  the  appeal  from  the  order  of  MacMahon,  J.,  "  be 
paid  by  the  respondents  to  the  appellants."  These  costs, 
after  deducting  certain  sums  set  off  by  agreement  of  the 
parties,  amount  to  $146.66.     .     .    . 

For  plaintiffs  it  is  contended  that,  by  virtue  of  the  order 
for  representation,  all  the  members  of  the  Local  Union  No. 
30,  A.  I.  A.,  are  bound  by  the  order  of  the  Court  of  Appeal 
for  payment  of  the  costs  which  "the  respondents"  were 
ordered  to  pay;  and  that  the  money  standing  to  the  credit 
oi  Local  Union  No.  30  is  in  fact  thfe  property  of  those  who 
are  so  ordered  to  make  payment. 

Upon  examining  the  certificate  of  the  judgment  of  the 
Court  of  Appeal,  I  find  that  the  "  respondents  are,  amongst 
ethers,  "William  Jose,  Richard  Russell,  S.  Cox,  W.  C. 
Brake,  J.  S.  Chapman,  J.  H.  Kennedy,  and  James  Gow,  on 
behalf  of  themselves  and  all  other  persons  constituting  the 
said  Local  Union  No.  30,  A.  I.  A."  The  appeal  of  which 
they  were  ordered  to  pay  the  costs  is  in  this  certificate  termed 
"the  cross-appeal  of  the  respondents."  The  order  for  re- 
presentation was  not  itself  in  appeal  What  would  be  the 
effect  of  the  Court  of  Appeal  judgment,  if  pronounced  upon 
an  appeal  from  that  order,  upon  the  liabili^  for  these  costs 
of  members  of  the  Local  Union,  other  than  those  named  as 
defendants,  may  be  open  to  some  question.  But  represen- 
tation having  been  provided  for  by  the  order  of  the  Chan- 
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cellor,  it  follows  that  in  all  subsequent  proceedings  the  named 
defendants  appeared  in  their  representative  as  well  as  their 
indiridual  characters.  Under  the  certificate  of  the  judg- 
ment of  the  Court  of  Appeal,  it  is,  in  my  opinion,  clear  that 
liability  for  plaintiffs^  costs  is  imposed  not  only  upon  the 
Damed  defendants,  but  also  upon  all  those  whom  they  repre- 
sent in  this  action.    .    .    . 

The  Master  says  that  the  fund  held  by  the  garnishees  is 
really  a  trust  fund,  not  the  property  of  the  contributors,  not 
under  their  control,  not  assignable  by  them,  and  therefore 
not  attachable  to  satisfy  their  debts.  I  find  nothing  in  the 
material  before  me  .  .  .  which  supports  a  finding  that 
the  fund  in  question  is  impressed  with  any  trust,  unless  it 
ue  that  the  persons  upon  whose  signature  it  is  withdrawable 
should  be  deemed  to  hold  it  as  trustees  for  their  fellow  mem- 
bers in  the  Local  Union.  The  constitution  of  the  Amalga- 
mated Sheet  Metal  Workers*  International  Alliance,  which 
counsel  for  the  judgment  debtors  brought  before  me  on  the 
argument,  does  not  appear  to  have  been  properly  in  evidence 
below,  and  should  not,  I  think,  be  now  admitted.  But,  if 
received,  it  would  shew  that  "  the  funds  or  property  of  the 
Jjocal  Union  cannot  be  divided  in  any  manner  among  the 
members  individually,  but  shall  remain  the  funds  and  pro- 
perty of  the  Local  Union  for  all  legitimate  purposes  while  7 
members  remain  therein:"  art.  VI.,  sec.  3.  This  would  seem 
to  make  it  reasonably  clear  that  the  money  in  question  is  the 
property  of  the  Local  Union  No.  30,  using  that  name  to 
designate  collectively  the  members  composing  this  branch  of 
the  International  Association.  If  the  funds  of  the  Union, 
that  is,  of  the  members  collectively,  were  vested  in  trustees, 
upon  adding  them  as  parties  the  Court  could  reach  such 
funds  for  payment  of  damages  and  costs.  Such  is  Lord 
Lindley's  view  expressed  in  TaflE  Vale  R.  W.  Co.  v.  Amalga- 
mated Society  of  Railway  Servants,  [1901]  A.  C.  426,  at 
p.  443,  If  this  Local  Union  could  be  sued  in  its  own  name, 
I  should  have  no  doubt  that  a  judgment  obtained  against  it 
might  be  enforced  against  this  fund:  see  language  of  Lord 
Macnaghten,  S.  C.  at  p.  437.  Because  unincorporated  it  may 
tot  be  so  sued;  and,  while  in  substance  this  action  is  against 
the  Union,  in  form  it  is  necessarily  brought  against  the  in- 
dividuals who  are  its  members.  But  the  same  facts  which 
protect  it  from  suit  render  this  body  incapable  of  holding 
property.     It  follows  that  what  stands  in  its  name  is  the 
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joint  property  of  the  individual  members,  and  as  such  it  is, 
in  my  opinion,  exigible  for  thair  debt  to  plaintiffs. 
Appeal  allowed  with  costs  here  and  below. 


Teetzel,  J.  May  29th,  1905. 

TBIAL. 

CRAWFORD  V.  MAGEE. 

Bankruptcy  and  Insolvency — Action  by  Assignee  for  Creditors 
to  Set  aside  Conveyance  by  Insolvent — Fraudulent  Convey- 
ance —  Statutory  Presumption — Rebuttal — Onus — Know- 
ledge  of  Grantee — Parties — Fraudulent  Grantor. 

Action  by  assignee  for  creditors  of  defendant  James  H. 
Magee  to  set  aside  as  fraudulent  and  void  a  conveyance  of 
land  made  by  him  to  defendant  John  A.  Magee,  his  brother. 

M.  Wilson,  K.C.,  for  plaintiff. 

0.  L.  Lewis,  Chatham,  for  defendant  John  A.  Magee. 

W.  6.  Richards,  Chatham,  for  defendant  James  H. 
Magee. 

Teetzel,  J. : — At  the  trial  I  decided  that  when  the  con- 
veyance was  made  James  H.  Magee  was  insolvent  to  his  know- 
ledge, and,  so  far  as  he  was  concerned,  the  conveyance  was 
made  with  a  view  of  preferring  his  brother  and  of  defeatinj; 
ether  creditors,  and  I  reserved  judgment  upon  the  question 
as  to  whether  John  A.  Magee  was  affected  with  such  know- 
ledge and  intention. 

The  deed  was  execuied  on  13th  December,  1904,  and  the 
assignment  to  plaintiff  for  creditors  on  23rd  January,  1905, 
and  the  action  was  cominenced  on  10th  February,  1905,  both 
within  60  days  from  the  date  of  the  impeached  conveyance. 

Under  sec.  2  of  R.  S.  0.  1897  ch.  147,  the  conveyance  is, 
therefore,  as  against  plaintiff,  presumed  prima  facie  to  have 
been  made  with  intent  to  defeat,  hinder,  delay,  or  prejudice 
the  creditors  of  James  and  to  be  an  unjust  preference. 

In  these  circumstances,  the  onus  of  rebutting  the  presump- 
tion is  cast  upon  defendants. 

Upon  further  consideration  of  the  evidence,  I  am  of 
opinion  that  defendant  John  A.  Magee  has  failed  to  satisfy 
this  burden,  and  that  the  deed  must  be  declared  fraudulent 
and  void  and  set  aside  as  against  the  creditors  of  James  H. 
Magee. 
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After  the  conveyance  defendant  John  made  a  mortgage 
to  the  Ontario  Loan  and  Debenture  Co.  for  $450.  .  .  . 
I  am  satisfied  that  $268  of  the  $450  went  to  pay  ...  an 
obligation  of  defendant  John;  and^  in  addition  to  setting 
aside  the  conveyance,  the  judgmait  will  provide  payment  by 
defendant  John  of  $268.  But,  the  loan  company  having 
taken  the  mortgage  in  good  faith,  the  judgment  setting  aside 
the  conveyance  will  be  subject  to  the  mortgage.  ...  I 
make  no  order  against  John  for  the  balance  of  the  $450,  as 
the  sum  paid  to  Boszel  was  a  lien  upon  the  property  when 
the  conveyance  was  made,  and  the  $44  paid  to  Stewart  for 
unpaid  purchase  money  of  one  lot  should  also  be  regarded 
as  forming  a  lien  upon  the  property. 

Objection  was  taken  at  the  triaJ  on  behalf  of  James  H. 
Magee  that  he  was  not  a  proper  or  necessary  |)arty.  I  think 
the  objection  was  well  taken,  because  it  was  unnecessary  to 
ask  any  relief  against  him,  he  having  vested  in  the  plaintiff 
by  his  assignment  all  his  rights  to  the  property,  and  it  was 
not  even  necessary  to  make  him  a  party  for  the  purpose  of 
discovery,  as  he  could  have  been  fully  examined  under  sec. 
34  of  R.  S.  0.  1897  ch.  147. 

As,  in  my  opinion,  defendant  James  was  in  fact  guiltv 
or  a  fraudulent  act  in  conveying  his  property  as  he  did,  and 
objection  not  being  taken  until  the  trial,  the  action  will  be 
dismissed  without  costs  as  against  him,  and  judgment  en- 
tered as  against  defendant  John  for  the  relief  above  men- 
tioned, with  such  costs  as  would  have  been  taxable  if  the 
action  had  been  commenced  against  him  alone. 

As  to  proper  parties,  see  Seattle  v.  Wenger,  24  A.  R.  at 
p.  79. 


Meredith,  C.J.  May  30th.  1905. 

weekly  court. 

Re  smith. 

Will  —  Construction  —  Bequest  to  Relatives  —  Shares  —  Per 
Capita  or  per  Stirpes — "  Respedive.^^ 

Motion  by  executors  for  order  declaring  construction  of 
part  of  will  of  John  Thomas  Smith,  as  follows:  "I  give, 
devise,  and  bequeath  all  the  rest,  residue,  and  remainder  of 
my  estate,  real  and  personal,  remaining  after  the  decease  of 
my  said  wife   (after  payment  of  the  said  last  mentioned 
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legacies  to  Mrs.  Car^n  and  my  executors  Edwin  and  Robert 
Henry  Smith)  to  the  children  of  my  brother  Thomas  Smith 
(including  my  niece  Mary  Hannah  Holland  and  my  nephew 
the  said  Kobert  Henry  Smith)  and  my  said  brother  Edwin 
Smith,  share  and  share  alike,  to  hold  unto  and  to  the  use  of 
them  and  their  respective  heirs,  executors,  administrators, 
and  assigns,  absolutely." 

F.  Amoldi,  K.C.,  for  executors. 

E.  D.  Armour,  K.C.,  for  Edwin  Smith. 

H.  L.  Drayton,  for  Qeorge  and  J.  T.  Smith. 

L.  F.  Stephens,  Hamilton,  for  Susan  Henrietta  Blackford 
and  Esther  L.  Bonnick. 

W.  A.  Nisbet,  for  Julia  Simpson. 

Meredith,  C.J. : — It  was  contended  by  Mr.  Armour  that 
the  division  of  the  residue  is  by  moieties,  one-half  to  the 
children  of  Thomas  and  one-half  to  Edwin. 

The  general  rule  was  conceded  on  all  hands  to  be  that 
in  the  case  of  a  bequest  to  the.  children  of  A.  and  B.  in  equal 
shares  the  children  of  A.  and  B.  take  per  capita,  but  it  was 
orgued  by  Mr.  Armour  that  slight  indication  in  the  language 
used  by  the  testator  of  a  contrary  intention  will-  displace 
the  general  rule,  and  that  the  use  of  the  word  "  respective  " 
before  the  word  "heirs,'*  especially  when  coupled  with  the 
other  provisions  of  the  will,  is  in  this  case  suflScient  to  do 
so.     ...  . 

[Davis  V.  Bennett,  4  De  G.  F.  &  J.  327,  31  L.  J.  Ch.  337, 
5  L.  T.  815,  10  W.  R.  275,  8  Jur.  K  S.  68,  269,  and  Hawes 
V.  Hawes,  14  Ch.  D.  614,  distinguished.] 

In  the  first  case  the  word  "  respective ''  was  used  as  part 
of  the  description  of  the  lawful  issue  who  were  to  take,  and 
it  was  on  that  account  that  eflEect  was  given  to  it  as  indicating 
an  intention  which  excluded  the  general  rule;  while  in  the 
case  at  bar  the  word  is  used  not  in  describing  the  beneficiaries 
but  as  part  of  a  definition  of  the  nature  or  quality  of  the 
estates  they  are  to  take.     .     .     . 

There  will  be  a  declaration  .  .  .  that  Edwin  and  the 
children  of  Thomas  take  share  and  share  alike,  and  the  costs 
of  all  parties  will  be  paid  out  of  the  residue  which  is  to  be 
distributed  under  the  provisions  of  clause  (c)  of  paragraph  15 
of  the  will. 
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Anclin,  J.  May  31st,  1905. 

CHAMBERS. 

SMITH  V.  O^DELL. 

Attachment  of  Debts — Denial  hy  Garnishees  of  Liability^  to 
Judgment  Debtor  —  Cross-examination  on  Affidavits — Re- 
fusal to  Answer  as  to  Liability  to  Third  Person — AUega- 
tion  of  Identity  of  Third  Person  with  Judgment  Debtor. 

Motion  by  plaintiffs  to  compel  garnishees  to  answer  ques- 
tions upon  cross-examination  on  affidavits  made  by  them  in 
answer  to  a  motion  by  the  plaintiffs  (judgment  creditors)  to 
make  absolute  a  garnishing  summons. 

R.  McKay,  for  plaintiffs. 

W.  M.  Douglas,  K.C.,  for  garnishees,  Cummings  &  Co. 

Anglin,  J. : — ^Plaintiffs  are  judgment  creditors  of  defen- 
dants for  $2,507.41  and  costs.  By  orders  of  the  Master  in 
Chambers  all  debts  due  to  defendants,  ''The  (VDell  Stock 
and  Grain  Company,  Incorporated,  or  to  the  O'Dell  Stock 
end  Grain  Company,  Incorporated,  carrying  on  business  under 
the  firm  name  and  style  of  Campbell  &  Co.,^^  were  attached 
to  answer  plaintiffs'  judgment  The  several  garnishees  had, 
prior  to  18th  March  last,  carried  on  in  Toronto  what  is  said 
to  be  a  species  of  agency  business  for  the  judgment  debtors, 
whose  offices  are  in  Cincinnati,  Ohio.  On  18th  March  they 
were  notified  by  the  O'Dell  Co.  that  they  had  transferre<l 
their  business  with  the  garnishees  to  Campbell  &  Co.  The 
garnishees  filed  affidavits  stating  that  Campbell  &  Co.  are  a 
^ell  known  brokerage  firm  in  Cincinnati,  and  that  since  this 
alleged  transfer  all  their  (garnishees')  business  has  been  bona 
fide  transacted  with  that  firm,  and  that  their  connection  with 
the  CDell  Co.  has  entirely  ceased.  The  garnishees  make 
absolute  and  unqualified  denial  of  any  indebtedness  whatever 
to  the  judgment  debtors.  Upon  these  affidavits  the  depon- 
ents have  been  cross-examiued  by  plaintiffs.  .  .  .  They 
adhere  to  the  above  statements. 

The  affidavits  .  .  .  upon  which  the  attaching  orders 
were  obtained  all  contain  this  paragraph:  "That  I  have 
made  inquiries  and  am  informed  and  believe  that  .  .  . 
the  judgment  debtors  are  now  carrying  on  business  under 
the  name  of  Campbell  &  Co.,  and  have  accoimts  with  the 
above  named  garnishees  under  the  name  of  Campbell  &  Co." 
The  source  of  the  information  is  not  disclosed.     There  is  no 
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other  material  which  suggests  that  the  garnishees  have  since 
18th  March  in  reality  done  business  with  the  judgment 
debtors  under  the  name  of  Campbell  &  Co.,  or  that  Campbell 
&  Co.  are  identified  with  or  in  any  manner  represent  the 
O'Dell  Co. 

In  these  circumstances,  the  garnishees  during  their  cross- 
examination,  upon  advice  of  counsel,  declined  to  answer  a 
series  of  questions  directed  to  obtain  disclosure  of  their  busi- 
ness relations  with  Campbell  &  Co.  since  18th  March,  To 
these  questions  plaintiffs  by  the  present  motion  seek  to  com- 
pel answers. 

If,  as  alleged  by  plaintiffs,  Campbell  &  Co.  be  in  reality 
merely  a  name  under  which  the  judgment  debtors  are  still 
transacting  business,  or  if,  though  real  and  distinct  persons, 
Campbell  &  Co.  represent  the  O'Dell  Co.  in  the  business  car- 
ried on  with  the  garnishees,  the  relevancy  and  the  materiality 
of  these  questions  is  conceded.  But  counsel  for  the  garni- 
shees maintains  that,  if  the  real  position  be  as  alleged  by  the 
garnishees,  the  inquiry  upon  which  plaintiffs  seek  to  enter 
is  both  irrelevant  and  impertinent. 

Should  plaintiffs  now  be  permitted  to  compel  disclosure 
by  the  garnishees  of  matters  in  which,  if  plaintiffs  fail  to 
establish  the  connection  which  they  allege  between  the 
O^Dell  Co.  and  Campbell  &  Co.,  plaintiffs  have  no  interest 
whatever  ? 

If  these  issues  were  presented  for  trial  in  the  usual  man- 
ner, the  presiding  Judge  might  very  properly  require  that 
plaintiffs  should  at  least  make  a  prima  facie  case  shewing 
their  interest  in  the  relation  between  the  garnishees  and 
Campbell  &  Co.  before  permitting  them  to  probe  into  and 
investigate  such  relations.  I  think  a  similar  discretion 
should  be  exercised  by  me  in  dealing  with  this  motion*  If 
plaintiffs  press  these  proceedings  further,  in  all  probability 
an  issue  will  be  directed  under  Bule  916,  upon  the  trial  of 
which  the  presiding  Judge  will  control  the  order  of  evidence 
and  course  of  proof. 

Counsel  for  plaintiffs  urges  that  if  the  garnishees  be  now 
sustained  in  their  refusal  to  answer  as  to  their  aecounts  with 
Campbell  &  Co.,  his  clients  may  be  put  to  much  expense  in 
attempting  to  establish  the  connection  of  Campbell  &  Co. 
with  the  judgment  debtors,  which  may  prove  useless,  if,  when 
that  connection  has  been  made  out,  it  should  be  shewn  that 
the  garnishees  were  not,  at  the  dates  of  the  several  attaching 
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orders^  indebted  to  Gompbell  &  Co.  I  quite  appreciate  the 
force  of  this  argument,  but  I  cannot,  on  account  of  any  in- 
oonvenience  or  expense  to  which  my  refusal  of  it  may  put 
plaintiffs,  grant  them  the  aid  of  the  Court  to  compel  the 
gainishees  to  divulge  matters  into  which  the  material  before 
me  fails  to  disclose  any  right  on  the  part  of  plaintiffs  to 
inquire. 

Motion  dismissed  with  costs. 


Teetzel,  J.  May  31st,  1905. 

WEEKLY  COUBT. 

Re  EOBEETS  AND  BROOKS. 

WiU— Executors— Implied  Power  to  SeU  Land^-D evolution  of 
Estates  Act — Vendor  and  Purchaser, 

A  petition  by  the  vendors  under  the  Vendors  and  Pur- 
chasers Act  for  determination  of  the  question  whether  the 
executor  and  executrix  under  the  will  of  Elizabeth  Roberts, 
who  died  on  13th  February,  1906,  could  make  title  to  land 
devolving  under  the  will,  without  the  consent  of  the  official 
guardian,  under  sec.  8  of  the  Devolution  of  Estates  Act,  in- 
fants being  interested  in  the  proceeds  of  a  sale. 

W.  J.  Tremeear,  for  the  vendors. 

D.  D.  Grierson,  for  the  purchaser. 

M.  G.  Cameron,  for  the  official  guardian. 

Teetzel,  J. : — Testatrix  in  the  first  part  of  her  will  gives 
her  whole  estate,  real  and  personal,  subject  to  the  pajrment 
of  debts,  to  her  step-son  and  his  wife  and  their  three  chil- 
dren, "to  be  divided  and  shared  equally  between  them.*' 
She  then  proceeds  as  follows:  "  It  is  my  will  that  my  per- 
gonal effects  that  have  not  been  disposed  of  during  my  life- 
time shall  be  kept  in  the  family,  except  any  furniture  that 
would  be  cumbersome  to  move  had  better  be  sold,  but  the  real 
estate,  if  I  have  not  disposed  of  it,  shall  be  sold  and  equally 
divided,  and  I  appoint  my  stepson  Harry  Roberts  and  his 
daughter  Annie  Roberts  to  execute  this  my  will.'' 

The  executrix  and  executor  having  agreed  to  sell  the  resi- 
dence property  for  $1,000,  the  question  is  raised  by  the  pur- 
chaser whether  they  have  power  to  do  so  without  the  consent 
CI  the  official  guardian. 
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In  my  opinion,  the  right  of  the  executors  to  sell  is  not 
{iffected  by  the  Devolution  of  Estates  Act,  because  I  think 
the  real  estate  has  by  the  will  devolved  upon  the  executors 
quite  independently  of  sec.  4  of  that  Act. 

I  think  the  intention  of  the  testatrix,  to  be  gathered  from 
the  whole  will,  is  that  the  sale  and  division  of  the  estate 
shall  be  carried  out  by  her  executor  and  executrix;  and,  not- 
withstanding the  gift  of  the  estate  in  the  first  part  of  the  will 
directly  to  the  beneficiaries,  the  authority  in  the  latter  part 
o^  the  will  to  the  executor  and  executrix  to  execute  the  will, 
must  mean  to  sell  the  real  estate  and  divide  the  proceeds 
equally.  If  she  had  not  expressly  authorized  them  to  do  so, 
they  would  have  been  authorized  under  sec.  21  of  the  Trus- 
tees Act  to  make  the  sale. 

Where  the  authorily  to  sell  real  estate  is  given  to  execu- 
tors, the  fee  simple  is  impliedly  vested  in  them  for  that  pur- 
pose. See  Be  Davies  and  Jones,  24  Ch.  D.  190;  .  .  . 
Anthony  V.  Bees,  2  Cr.&  J.  83;  .  .  .  Stevenson  v.  Mayor 
of  Liverpool,  L.  B.  10  Q.  B.  81;  .  .  .  Plenty  v.  West, 
6  C.  B.  201;  .  .  .  Jarman  on  Wills,  6th  ed.,  pp.  1154- 
1165. 

The  word  "  devolve  "  used  in  sec.  8  of  the  Devolution  of 
Estates  Act  was  held  by  Ferguson,  J.,  in  In  re  Booth^s 
Trusts,  16  0.  B.  429,  to  be  used  in  the  sense  merely  of 
"  passing,"  and  that  the  meaning  of  the  word  is,  that,  where 
infants  are  concerned,  and  real  estate  would  not  but  for  the 
preceding  sections  come  to  the  executors  or  administrators 
by  a  devise,  gift,  or  conveyance,  or  otherwise,  no  sale  can  be 
validly  made  without  the  written  consent  of  the  official 
guardian. 

In  this  case  I  think  that  the  real  estate  has  come  to  the 
executor  and  executrix  by  virtue  of  the  direction  in  the  will 
that  the  same  shall  be  sold  and  divided  and  the  express  au- 
thority given  to  them  to  execute  the  directions  of  the  tes- 
tatrix. 

In  In  re  Koch  and  Wideman,  25  0.  R  394,  it  was  held 
that  the  Devolution  of  Estates  Act  and  amendments  do  not 
ii.'terfere  with  an  express  power  of  sale  given  by  a  will  to 
executors  and  extending  beyond  the  periods  of  vesting  pre- 
scribed by  these  Acts.  ...  See  also  Be  Fletcher's  Es- 
tate, 26  0.  B.  499  also  Mercer  v.  Neff,  29  0.  B.  680. 

The  order  will  therefore  be  that  the  vendors  have  author- 
ity to  sell  the  lands  independently  of  the  Devolution  of  Es- 
tates Act.    No  order  as  to  costs. 

See  also   Armour  on  Devolution,  pp.  114,  115,  and  116. 
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Brixton,  J.  June  1st,  1905. 

TRIAL. 

NICKLE  V.  KINGSTON  AND  PBMBSOKE  E.  W.  CO. 

Railway  Company — 'Loan  of  Money  to — BiU  of  Exchange — 
Irregular  Acceptance  —  Raiification  —  fAdbility  —  Officer 
of  Company  Accepting  Bill—Tersonal  Liability — Statute 
of  Limitations. 

Action  to  recover  the  amount  of  a  bill  of  exchange  and 
interest 

J.  L.  Whiting,  K.C.,  for  plaintiffs. 

W.  R.  Biddell,  K.C.,  and  R.  V.  Rogers,  K.C.,  for  defend- 
ant company. 

6.  M.  Macdonnell,  K.C.,  for  defendant  Nash. 

Britton,  J.:— On  8th  May,  1893,  plaintiff  Ellen  Nickle 
was  asked  by  her  brother,  defendant  B.  W.  Folger,  to  lend 
money  to  defendants  the  Kingston  and  Pembroke  Railway 
Company.  Mr.  Folger  was  then  the  superintendent  of  that 
company.  Mrs.  Nickle  agreed  to  lend,  aad  gave  her  cheque 
for  $4,600  to  Folger,  and  on  the  following  day  received  a 
draft  dated  9th  May,  1893,  drawn  by  B.  W.  Folger  upon 
defendant  company  (T.  W.  Nash,  secretary  and  treasurer), 
for  $4,600  with  interest  payable  4  months  after  date,  accepted 
by  Nash  as  secretary  and  treasurer.  The  draft  was  made 
payable  to  the  order  of  B.  W.  Folger,  was  indorsed  by  him 
m  blank,  and  handed  by  him  to  plaintiff  EUen  Nickle.  On 
12th  September,  1893,  the  draft  was  renewed  for  4  months 
for  same  amount,  with  interest;  on  15th  Jaauary,  1894,  18tb 
May,  1894,  and  21st  September,  1894,  there  were  renewals, 
eadi  at  4  months,  for  full  amount  without  interest.  On 
14th  January,  1895,  a  similar  draft  was  made  and  accepted 
payable  on  demand.  The  interest  was  paid  at  or  about  the 
time  of  each  renewal.  This  demand  draft  was  treated  by 
plaintiffs  and  defendants  as  a  security  upon  which  interest 
should  be  paid  quarterly,  and  iuterest  was  so  paid  to  27th 
October,  1898.  Afterwards  interest  was  paid  to  27th  Oc- 
tober, 1899,  and  finally  to  27th  October,  1900.  The  interest 
was  in  fact  paid  upon  application  to  and  by  the  instructions 
ft  defendant  Folger,  who  during  these  years  was  apparently 
the  only  person  to  whom  application  could  be  made  as  to  any 
important  matter  connected  with  this  railway  company.  .  .  . 

Plaintiff  Hugh  C.  Nickle  is  the  son  of  plaintiff  Ellen 
Nickle. 
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The  defendant  company  deny  the  ajcceptance  of  the  draft 
and  deny  the  payment  of  interest  thereon,  and  allege  that 
the  transaction,  so  far  as  they  are  concerned,  was  one  entirely 
with  Folger,  to  whom  they  have  paid  all  the  money  advanced 
by  him,  and  who  is  now  a  debtor  to  the  company  in  a  large 
amount,  and  they  plead  the  Statute  of  Limitations. 

The  action  is  also  against  Nash,  as  to  whom  plaintiffs 
allege  that,  if  he  had  not  authority  to  accept  the  draft  for 
the  company,  he  should  be  held  liable  for  having  misrepre- 
scented  his  authority  to  do  so.  Folger  is  also  sued,  and  he  has 
allowed  judgment  to  go  against  him  by  default. 

I  find  that  plaintiff  Ellen  Nickle  lent  the  $4,600 
to  defendant  company.  She  did  not  intend  to  lend  it 
to  Folger  personally,  nor  was  she  asked  to  do  so. 
The  negotiations  were  with  Folger,  who  on  8th  May, 
1893,  was  the  directing  and  managing  man  of  the 
company.  He  professed  to  act  for  the  company,  and  did 
so  act  in  borrowing  the  money  in  question.  Nothing  was  in 
contemplation  of  the  parties  other  than  a  loan  to  the  com- 
pany, and  the  company  actually  received  the  money  and  used 
ii  for  their  own  purposes.  They  got  the  benefit  of  it,  and 
treated  it  as  a  debt  owed  by  them.  For  this  debt  owed  by 
the  company  the  bill  of  exchange  dated  24th  January,  1895, 
payable  on  demand,  drawn  by  B.  W.  Folger  in  favour  of 
I'imself,  upon  "  The  Kingston  and  Pembroke  Eailway  Com- 
pany, T.  W.  Nash  Secretary-treasurer,"  was  given.  This 
draft  was  accepted  as  follows:  "Accepted  24th  Januar}',  '95, 
payable  at  our  office,  for  the  Kingston  and  Pembroke  By. 
Co.,  T.  W.  Nash,  sec.-treasurer.*'  This  is  not  accepted  in  the 
form  prescribed  by  34  Vict.  ch.  49,  sec.  21,  but  it  is  in  the 
form  adopted  by  the  then  secretary-treasurer  of  defendant 
company  and  in  use. 

On  this  the  defendant  company  on  5th  February,  1895, 
paid  interest  to  27th  April,  1895.  It  is  quite  true  that  the 
money  was  actually  paid  by  the  company  to  B.  W.  Folger, 
pnd  he  paid  the  money  to  plaintiff  Ellen  Nickle,  but  it  was 
fi«^  paid  with  the  knowledge — ^knowledge  which  must  be  im- 
puted to  them — of  defendant  company  that  a  paper  purport- 
ijig  to  be  a  negotiable  bill  of  exchange  was  outstanding  re- 
presenting the  debt  on  which  the  company  were  then  and 
had  for  years  been  paying  interest. 

On  26th  May,  1895,  plaintiff  Ellen  Nickle  transferred 
this  h\\\  of  exchange  to  her  son,  plaintiff  Hugh  C.  Nickle,  he 
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then  having  attained  his  majority  and  so  become  entitled  to 
money  from  his  father's  estate.  .  .  .  Folger  as  general 
manager  continued  to  pay  interest  on  the  amount  of  the  bill 
until  19th  July,  1900,  when  the  interest  waa  paid  to  27th 
October,  1899.  Folger  also  on  14th  November,  1901,  paid 
interest  on  this  bill  to  27th  October,  1900.  If  Folger  on 
14th  November,  1901,  had  actually  ceased  to  be  general 
manager  of  defendant  company,  plaintiffs,  according  to 
the  evidende,  had  no  knowledge  of  it.  During  all  these 
years  from  1893  to  1901  Folger  was  the  only  known  person 
to  whom  application  could  be  made  for  the  transaction  of 
financial  or  other  important  matters  of  the  company.  I  am 
of  opinion  that  payment  of  interest  upon  the  claim,  made  in 
the  circumstances  disclosed  by  the  evidence,  is  sufficient  to 
prevent  the  operation  of  the  Statute  of  Limitations  to  bar 
plaintiffs^  right  of  action. 

If  Folger  did  not  in  fact  from  any  particular  date  get 
the  money  from  the  company  with  which  to  pay  the  interest, 
that  was  not  known  to  plaintiffs,  who  supposed  they  were 
dealing  with  the  company  and  being  paid  by  the  company; 
and  Folger  was  allowed  by  the  company  to  so  deal  with 
plaintiffs. 

It  is  contended  that  plaintiff  H.  C.  Nickle  is  bound  by 
the  statement  of  his  brother,  W.  F.  Nickle,  in  a  letter  dated 
30th  January,  1899,  to  Joseph  Bawden,  the  then  receiver  of 
the  company,  in  which  Nickle  apparently  claimed  the  $4,600 
and  interest  from  the  date  of  what  he  erroneously  called  a 
**  promissory  note,"  viz.,  24th  January,  1895,  and  that  this 
statement  must  at  least  amount  to  an  admission  that  the 
payments  were  not  made  by  the  company,  and  so  the  claim 
is  barred.  This  would  be  strong  evidence  if  the  matter  of 
actual  payment  of  interest  or  the  mode  of  payment  was  at  all 
in  doubt.  It  is  not  in  doubt.  It  was  clearly  proved  that 
the  interest  was  paid,  and  was  paid  by  Folger  acting  for  the 
company,  and  so  received  by  plaintiffs.     .     .     . 

The  defendant  company  had  before  their  directors  and 
shareholders  year  after  year  a  statement  of  their  liabilities, 
and  included  in  such  liabilities  was  the  claim  sued  upon. 
1  am  of  the  opinion  that  the  incurring  of  this  liability  and 
the  form  of  the  acceptance  of  the  bill  of  exchange  .  .  .  were 
ratified  and  confirmed  by  the  company. 

It  follows  from  my  finding  against  the  company  that 
defendant  Nash  is  not  liable  and  that  judgment  should  be 
entered  in  his  favour.  Even  if  defendant  company  could 
escape  liability  on  any  of  the  grounds  of  defence  taken  by 
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them,  it  does  not  follow  that  plaintiffs  are  entitled  to  recover 
against  Nash.     .    .     . 

[West  London  Commercial  Bank  v.  Kitson,  13  Q.  B.  D. 
360,  Collen  v.  Wright,  7  E.  &  B.  301,  and  Starkey  v.  Bank 
of  England,  [1903]  A.  C.  114,  distinguished.] 

Further,  I  am  of  opinion  that,  in  the  absence  of  fraud 
or  wilful  concealment  or  active  interference  in  preventing 
plaintiffs  acquiring  information  or  their  recovery  upon  this 
claim,  the  Statute  of  Limitations  is  a  bar  to  recovery  against 
Nash.     ...     See  Bogardus  v.  Wellington,  27  A.  R.  530. 

Judgment  for  plaintiffs  against  defendant  company  for 
$1,054.16  and  costs. 

Action  as  against  defendant  Nash  dismissed  with  costs. 


June  1st,  1905. 
divisional  cx3urt. 

BECK  MANUFACTURING  CO.  v.  ONTARIO  LUMBER 

CO. 

Tf  oier  and  ^y atercowrses — Logs  Floated  over  Stream — ^^Rea^oiv- 
able  Tolls  "—Action  for---R,  8.  0.  ch.  14^— Restriction  to 
Future  Tolls — Previous  Binding  Decision, 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
at  the  trial,  dismissing  action  to  recover  "  reasonable  tolls  " 
under  sec.  11  of  the  Rivers  and  Streams  Act,  R.  S.  0.  1897 
ch.  142,  for  the  use  by  defendants  of  improvements  made  by 
plaintiffs  upon  a  stream  called  Post  creek,  before  the  fixing 
of  the  amount  of  such  tolls  by  the  Judge  of  the  District 
Court  of  Nipissing  under  sec.  13  of  the  same  Act. 

W.  R.  Riddell,  K.C.,  and  F.  E.  Hodgins,  K.C.,  for  plain- 
tiffs. 

A.  G.  F.  Lawrence,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Anglin,  J.),  was  delivered  by 

Anglin,  J.: — Plaintiffs  had,  early  in  1904,  made  appli- 
cation to  Judge  Valin  to  fix  rates  of  toll  for  the  use  of  these 
improvements.  Thereupon  the  Judge  made  an  order  which 
did  not  specify  "whether  it  was  to  be  applicable  to  logs 
floated  down  by  the  lumber  company  in  the  past  as  well  as  in 
the  future,  or  in  the  future  only.'*  Upon  appeal  a  Divisional 
Court  set  this  order  aside,  upon  the  ground  that  the  District 
Court  Judge  had  not  before  him  the  necessary  evidence  to 
make  a  proper  finding,  and  had  not  taken  into  consideration 
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certain  matters  which  the  statute  declares  to  be  material:  Be 
Beck  Manufacturing  Co.  and  Ontario  Lumber  Co.^  3  0.  W.  B. 
333.     .    .     . 

[Quotation  from  judgment  of  Divisional  Court,  at  p. 
335.] 

The  order  of  the  Divisional  Court  set  aside  the  order  of 
the  District  Judge  "  without  prejudice  to  a  further  applica- 
tion of  either  party  to  the  Judge  to  fix  a  proper  rate  of  tolls 
to  be  taken  for  the  future  by  the  Beck  Company,  upon  the 
further  evidence  nece^tory." 

It  is  conceded  that  the  right  to  demand  tolls  proceeds 
entirely  upon  sec.  11  of  B.  S.  0.  ch.  142,  and  it  is  the  tolls 
authorized  by  that  section  which  plaintiffs  daim  to  recover. 
If  these  tolls  are  those  to  be  fixed  under  sec.  13,  and  if  such 
tolls  are  only  chargeable  upon  logs  going  down  after  an  order 
under  the  latter  section  has  been  made,  plaintiffs'  case  neces^ 
sarily  fails.  Upon  both  these  grounds  the  opinion  of  the 
Divisional  Court  in  3  0.  W.  B.  is  explicit,  and  adverse  to 
plaintiffs.  The  provision  of  the  order  made  by  the  Court 
restricting  the  further  application  to  the  District  Judge  to 
future  tolls  is  based  upon  that  opinion.  The  decision  of  that 
Court,  proceeding  under  sees.  15  and  16  of  the  statute,  was 
final.  It  was  not  contended  that  the  Divisional  Court  ex- 
ceeded its  jurisdiction  in  pronouncing  an  order  limiting  any 
further  action  of  the  District  Judge  to  the  fixing  of  future 
tolls.  It  follows  that  the  opinion  expressed  upon  the  con- 
struction of  B.  S.  0.  ch.  142  was  not  obiter  dictum,  but  was, 
within  the  meaning  of  sec.  81,  sub-sec.  2,  of  the  Judicature 
Act,  B.  S.  0. 1897  ch.  51,  a  decision  of  a  Court  of  co-ordinate 
authority,  which  we  may  not  disregard  or  depart  from. 

Appeal  dismissed  with  costs. 


June  2nd,  1905. 
divisional  court. 

SHAW  V.  COULTEB. 

lAmitatian  of  Actions — Reai  Property  Limitation  Act — Mort' 
gagee  in  Possession  for  Ten  Years — Service  of  Notice  of 
Sale  on  Mortgagees  after  Ten  Years — Acknowledgment — 
Notice  Signed  hy  Agent — Redemption. 

Appeal  by  plaintiffs  from  judgment  of  MacMahon,  J., 
5  0.  W.  B.  305,  dismissing  action  for  redemption. 
T.  Hislop,  for  plaintiffs. 
George  Boss,  for  defendant. 


i.^  THE  ONTARIO  WEEKLY  REPORTER. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Anglin,  J.),  was  delivered  by 

Anglin,  J.: — Upon  the  argument  it  appeared  that  the 
evidence  as  to  the  dates  at  which  defendant  took  possession 
of  some  of  the  houses  covered  by  his  mortgage  was  not  suffi- 
ciently explicit.  By  direction  of  the  Divisional  Court  and 
with  the  assent  of  the  parties,  further  evidence  was  given 
before  me  upon  this  point.  .  .  .  This  evidence,  with  that 
adduced  at  the  trial,  puts  it  beyond -doubt  that  the  mort- 
gagee had  taken  possession  of  all  the  houses  in  question  and 
was  in  receipt  of  the  rents  thereof  from  5th  May,  1894,  if 
not  earlier. 

For  the  appellants  it  was  contended:  (a)  that  the  evidence 
failed  to  shew  that  the  right  of  redemption  had  been  barred 
as  to  the  entire  mortgaged  premises;  (b)  that,  if  so  barred, 
it  was  revived  by  the  act  of  defendant  in  giving,  on  11th 
May,  1904,  what  purported  to  be  a  notice  of  exercising]  the 
power  of  sale  in  the  mortgage. 

Upon  the  argument  the  Court  expressed  its  view  that, 
if  the  mortgagee  had  been  in  possession  of  the  entire  mort^ 
gaged  premises  for  the  full  statutory  period  of  10  years, 
without  any  acknowledgment  of  the  title  of  plaintiffs,  the 
giving  of  the  notice  of  sale  after  that  period  had  elapsed  did 
not  revive  the  extinguished  title  of  the  mortgagors.  (See 
In  re  Alison,  11  Ch.  D.  284;  Markwick  v.  Hardingham,  15 
Ch.  D.  339,  352.  The  obiter  expression  of  Fry,  J.,  as  to  the 
effect  of  a  subsequent  acknowledgment,  in  Chapman  v.  Corpe, 
41  L.  T.  N.  S.  22,  if  correctly  reported,  must  have  been 
inadvertent.) 

A  perusal  of  the  additional  authorities  cited  by  counsel 
for  the  appellants  has  not  affected  our  view  of  the  law  ap- 
plicable to  this  case;  while  the  additional  evidence  adduced 
has  put  beyond  doubt  the  fact  of  possession  by  defendant 
of  all  the  mortgaged  premises  for  the  full  statutory  period 
prior  to  his  giving  the  notice  of  sale  relied  on  by  plaintiffs. 
Moreover,  the  notice  itself,  signed  not  by  the  mortgagee,  but 
by  an  agent,  would  not  be  suflicient  as  an  acknowledgment 
under  the  statute. 

The  appeal  fails  and  must  be  dismissed.  In  view  of  the 
necessity'  for  taking  additional  evidence  to  make  defendant's 
right  clear — evidence  which  he  should  have  adduced  at  the 
trial — he  should  have  no  costs  of  the  appeal. 
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June  2nd,  1906. 
C.A. 
HOCKLEY  V.  GBAND  TBUNK  B.  W.  CO. 

Damages — Reduction — Consent — New  Trial  as  to  Quantum 
of  Dam^es  only. 

On  4th  April,  1905,  the  Court  of  Appeal  pronounced 
judgment  (5  0.  W.  B.  572)  directing  a  new  trial  unless  plain- 
tifB  consented  to  reduce  the  amount  of  the  judgment  recov- 
ered by  plaintiff  at  the  trial  to  $4,000. 

The  certificate  of  the  judgment  not  having  issued,  W. 
R  Biddell,  K.C.,  for  defendants,  moved  to  vary  the  min- 
utes by  providing  that  there  should  be  a  new  trial  generally, 
in  view  of  the  decision  of  the  House  of  Lords  on  drd  April, 
1905,  in  Watt  v.  Watt,  21  Times  L.  B.  386. 

J.  W.  McCullough,  for  plaintiff. 

Moss,  C.J.O.: — On  3rd  April  last  the  House  of  Lords 
delivered  judgment  in  a  case  of  Watt  v.  Watt,  now  reported 
in  [1905]  A.  C.  115.  The  holding  is  adverse  to  the  practice 
which  has  been  very  commonly  followed  ever  since  the  deci- 
sion of  the  Court  of  Appeal  in  England  in  Belt  v.  Lawes,  12 
Q.  B.  D.  356,  in  cases  where  the  appellate  court  has  been 
of  the  opinion  that  the  damages  were  excessive.  The  report 
of  the  decision  in  21  Times  L.  E.  386  came  to  hand  before 
the  issue  of  the  certificate  of  judgment  in  this  case,  aad  on 
26th  May  counsel  spoke  to  the  question  of  the  form  in  which 
the  certificate  should  now  issue,  the  defendants  asking  that 
a  new  trial  generally  be  directed,  the  plaintiff  submitting 
that  the  appeal  should  be  dismissed,  at  the  same  time  ex- 
pressing willingness  to  accept  the  reduced  judgment. 

VOL.   VI.   O.W.R.  NO.  3—6 
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For  reasons  alreadj'  stated,  we  are  satisfied  with  the  find- 
ings and  judgment  in  every  respect  save  in  the  matter  of  the 
quantum  of  damages.  That  being  so,  we  think  that,  having 
regard  to  Con.  Rule  786  and  the  well  establiahed  practice 
(see  also  Con.  Bule  785),  we  should  direct  a  new  trial  con- 
fined to  the  question  of  quantum  of  damages  only. 

The  certificate  will  issue  in  the  form  appropriate  to  give 
effect  to  this  direction.  The  costs  of  the  last  trial  and  of 
the  appeal  will  be  costs  to  plaintiff  in  any  event. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  con- 
curred. 


Teetzel,  J.  June  3rd,  1905. 

WBEKLT  OOUBT. 

Re  WEHL 

Will— ConstrwUon— Devise— Estaie—''  Children''  —  Estate 
Tail  with  Executory  Devise  aver — Dower  of  Widoyf  of 
Deceased  Devisee — Division  of  Farm — Right  to  Remove 
Timber  and  Stone — Personal  Right — Personal  Propertff — 
Absolute  Oift. 

Motion  for  order  declaring  construction  of  will  of  William 
Weir,  deceased. 

The  material  clauses  of  the  will  were  as  follows: — 
*'I  give,  grant,  and  devise — subject  to  the  burdens  and  re- 
servations hereinafter  stated — ^to  my  son  William  George 
^>'eir,  his  heirs  and  assigns  forever,  the  south-west  half  of 
lots  1  and  2  .  .  .  containing  200  acres  more  or  less, 
reserving  to  my  son  Robert  James  Weir,  his  heirs  and  as- 
signs forever,  about  2  acres  or  so  much  from  the  easterly 
comer  of  the  south-west  half  of  lot  2  as  will  be  sufficient  to 
enable  him  to  water  his  stock  at  the  spring  thereon,  reserv- 
ing also  to  my  son  Robert  James  Weir  all  the  cedar  and 
.other  timber  on  4  acres  of  timbered  land  about  the  south 
comer  of  the  west  half  of  lot  1  if  taken  away  within  30  years 
from  the  time  of  my  death,  reserving  also  to  my  son  Robert 
James  the  privilege  of  taking  as  many  stone  from  said  200 
acres  as  he  may  require  for  his  own  use. 
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"  I  also  give  and  bequeath  to  my  said  fion  Eobert  James 
Weir  all  the  cedar  and  other  timber  on  about  4  acres  of  the 
timbered  land  on  the  southerly  comer  of  the  west  half  of 
lot  1  ...  if  taken  away  by  him  within  30  years  of  the 
time  of  my  death,  but  said  cedar  and  timber  shall  be  for  his 
cwn  use  only,  and  he  shall  have  no  right  to  sell  or  dispose  of 
any  portion  thereof. 

"  I  also  give  and  bequeath  to  my  said  son  Bobert  James 
the  privilege  of  taking  as  many  stone  from  the  west  half  of 
lots  1  and  2    ...    as  he  may  require  for  his  own  use. 

'^I  give,  grant,  and  devise  to  my  said  sons  William 
George  Weir  and  Bobert  James  Weir,  their  heirs  and  assigns 
forever,  the  west  half  and  the  south-east  half  of  the  east 
half  of  lot  9  .  .  .  containing  150  acres  more  or  less,  to 
be  divided  equally  between  them  share  and  share  alike. 

"  In  the  event  of  the  death  of  either  of  my  sons  William 
George  or  Bobert  James  without  leaving  lawful  issue  of  his 
own  body  to  succeed  him,  I  then  give,  grant,  and  devise  the 
real  and  personal  estate  herein  devised  to  such  deceased  to 
my  trustees  and  executors  hereinafter  named,  in  trust  that 
they  will  sell  and  convey  tihe  same  in  as  full  and  large  a 
manner  as  I  myself  could  do  if  living,  and  that  they  divide 
the  proceeds  arising  from  such  sale  or  sales  among  the  sur- 
vivor of  my  said  two  sons  and  all  my  daughters  and  their 
representatives,  share  and  share  alike,  giving  to  the  children 
of  a  deceased  daughter  collectively  the  share  that  would  have 
belonged  to  the  mother  if  alive.  But  should  either  of  my 
said  sons  die  leaving  children,  the  real  and  personal  estate 
of  the  father  shall  belong  to  his  children.^' 

The  son  Bobert  James  Weir  died  after  the  testator,  leav- 
ing children  surviving,  and  the  chief  question  submitted  was 
what  estate  the  surviving  son  William  George  Weir  took  in 
the  land  devised  to  him  under  the  will. 

J.  W.  Elliott,  Milton,  for  executors  and  William  George 
Weir. 

V.  Chisholm,  Milton,  for  widow  of  Bobert  James  Weir. 
F.  W.  Harcourt,  for  infants  and  next  of  kin  who  might 
be  entitled. 

Teetzel,  J. : — ^The  language  of  the  testator  touching  the 
devise  in  question,  in  the  order  contained  in  the  will,  briefly 
extracted,  is  as  follows:  "I  give,  grant,  and  devise  to  my 
son  William  (Jeorge  Weir,  his  heirs  and  assigns  forever^' 
(the  lands  in  question) :  "  in  the  event  of  the  death  of  either 
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of  my  sons  William  George  or  Bobert  James  without  leaving 
lawful  issue  of  his  own  body  to  succeed  him,  I  then  give, 
grant,  and  devise  the  real  estate  herein  devised  to  such  de- 
ceased to  my  executors/^  etc.  (for  sale  and  distribution  aa 
fully  set  out  in  the  will) ;  "  but  should  either  of  my  said  sons 
die  leaving  children,  the  real  and  personal  estate  of  the  father 
shall  belong  to  his  children." 

While  the  devise  over  precedes  in  its  position  in  the  will 
the  devise  to  the  children,!  think  it  is  clear  that  the  devise 
to  the  children  must  take  effect,  if  at  all,  before  the  attempted 
devise  over. 

Heading  the  whole  devise  to  William  in  proper  sequence, 
it  would  be  correctly  paraphrased  as  follows:  "  I  give,  grant, 
and  devise  (the  lands  in  question)  to  my  son  William  George 
Weir,  his  heirs  and  assigns,  and  after  his  death  to  his  chil- 
dren, if  any;  but  in  the  event  of  his  dying  without  lawful 
issue  of  his  own  body  to  succeed  him,  then  to  his  brother  and 
sisters  or  their  representatives." 

It  was  argued  by  Mr.  Elliott  that  had  thft  first  part  of 
'the  provision  for  the  devolution  of  the  real  estate  in  the 
event  of  the  death  of  William  George  Weir  without  issue 
stood  alone,  without  the  subsequent  provisions  in  favour  of 
his  children,  effect  would  have  to  be  given  to  sec.  32  of  the 
Wills  Act,  and  the*  preceding  gift  to  William  G^rge  would 
in  that  event  have  been  a  gift  in  fee  simple,  subject  to  an 
executory  devise  over  in  favour  of  the  other  members  of  the 
family  in  the  event  of  his  death  without  issue  living  at  the 
time  of  his  death. 

I  agree  with  the  contention,  however,  that  this  construc- 
tion is  impossible,  in  view  of  the  gift  to  the  children  upon 
the  death  of  the. son  leaving  children. 

I  think  the  testator  in  the  word  "  childr^  "  intended  to 
include  issue  of  any  degree,  and  that  a  grandchild  or  any 
remoter  issue  would  be  comprised  in  the  word  "  children." 

The  use  of  the  words  "without  living  issue  of  his  own 
body  to  succeed  him"  as  a  condition  to  the  devise  going 
over,  followed  by  a  gift  to  the  children  in  the  event  of  the 
son  leaving  children,  I  think  warrants  the  construction  that 
the  testator  used  the  word  "  children  "  with  the  same  mean- 
ing as  "issue  of  his  own  body."  .  .  .  See  Tyrone  v. 
Waterford,  1  De  G.  F.  &  J.  613;  Roper  v.  Roper,  L.  R.  3  C. 
P.  32. 

Construing  the  word  "children"  as  meaning  "issue," 
the  estate  taken  by  William  George  Weir  is,  in  my  opinion, 
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an  estate  tail  with  an  ultimate  devise  over  to  the  other 
branches  of  the  testator's  family.  See  Boddy  y.  Fitzgerald^ 
(^  H.  L.  C.  823;  also  Clinton  v.  Duke  of  Newcastle,  [1901] 
W.  N.  207. 

The  only  diflSculty  I  have  had  in  determining  the  nature 
of  the  estate  taken  by  William  Gleorge  has  been,  whether  the 
estate  is  an  estate  in  fee  simple  with  an  executory  devise 
over,  or  an  estate  tail  with  an  executory  devise  over,  for  in 
any  event  I  do  not  think  the  language  of  the  will  can  be  so 
construed  as  to  cut  the  estate  down  to  a  mere  life  estate.  See 
Crawford  v.  Broddy,  26  S.  C.  K.  346;  Cowan  v.  Allen,  ib. 
292;  and  Vauluven  v.  Ellison,  2  0.  L.  S.  198. 

Upon  this  question,  therefore,  the  declaration  will  be  that 
William  George  Weir  takes  an  estate  tail,  subject  to  an  exe- 
cutory devise  over. 

Another  question  upon  the  motion  was  as  to  the  right  of 
the  widow  of  Eobert  James  Weir  to  dower.  ...  I  think 
there  can  be  no  doubt  that  she  is  entitled.  See  Cowan  v. 
Allen,  supra,  at  p.  313. 

I  was  also  asked  to  approve  of  the  division  of  the  150 
acres  mentioned  in  the  will  between  William  George  Weir  and 
the  estate  of  Bobert  James  Weir.  I  think  the  proposed  divi- 
sion is  a  proper  one,  subject  to  the  difficulty  of  making  title 
tc.  William  George's  undivided  interest  owing  to  the  defeasi- 
bility  of  his  title. 

As  to  .  .  .  whether  the  right  given  by  the  will  to 
Bobert  James  to  remove  timber  and  stone  ceaised  upon  his 
death,  and  whether  the  chattel  property  given  to  the  sons 
under  the  will  passed  absolutely,  I  am  of  opinion,  upon  the 
authorities  cited  by  Mr.  Elliott,  that  the  privilege  was  per* 
sonal,  and  terminated  upon  the  death  of  Bobert  James,  and 
that  the  personal  property  became  vested  absolutely  in  the 
two  sons. 

Costs  of  all  parties  out  of  the  estate. 


Meredith,  C.J.  June  2nd,  1905. 

CHAMBERS. 

SPABBOW  V.  BICE. 

Security  for  Costs— Motion  by  Person  not  a  Party  to  Action^ 
Residence  abroad — Actor, 

Appeal  by  C.  B.  Baker,  who  (not  being  a  party  to  the 
action  and  living  out  of  the  jurisdiction)  was  served  with 
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the  writ  of  sinnmons  by  mistake,  as  was  supposed,  for  de- 
fendant Barton,  from  order  of  Master  in  Chambers  (5  0.  W. 
B.  624)  requiring  him  to  give  security  for  costs  of  a  motion 
by  him  (Baker)  to  set  aside  the  service  upon  him. 

B.  W.  Eyre,  for  Baker, 

C.  A.  Moss,  for  plaintiffs. 

Meredith,  C.J.,  allowed  the  appeal  and  set  aside  the 
order  of  the  Master,  without  costs  to  either  party,  holding 
that,  if  Baker  had  a  right  to  move  to  set  aside  service 
of  the  writ,  it  was'  because  he  had  been  brought  before 
the  Court  by  plaintiffs;  if  that  were  the  case,  he  was  not  an 
actor  and  should  not  have  been  ordered  to  give  security  for 
costs.  To  order  him  to  give  security  for  costs  was  in  effect 
to  determine  against  him  the  main  motion,  to  set  aside  tht? 
service. 


June  6th,  1905. 
divisional  court. 

DALDBY  V.  TOBONTO  B.  W.  CO. 

Street  Railways — Injury  to  Person  Crossing  Trade — Negli- 
gence— Evidence  for  Jury — Neglect  to  Oive  Warning. 

Motion  by  plaintiff  to  set  aside  nonsuit  entered  by  Magee, 
J.,  and  for  a  new  trial.  The  action  was  for  damages  for 
injuries  sustained  by  plaintiff  owing  to  the  alleged  negligence 
of  defendants.  On  5th  April,  1904,  plaintiff  was  driving 
down  John  Street  across  Queen  street  in  the  city  of  Toronto, 
when  his  waggon  was  struck  by  a  car  of  defendants,  and  plain- 
tiff- was  thrown  out  and  injured  and  his  property  damaged, 
for  which  he  claimed  $3,000. 

The  appeal  was  heard  by  Meredith,  C.J.,  Britton,  J., 
Clute,  J. 

W.  B.  Smyth  and  E.  A.  Forster,  for  plaintiff. 
J.  W.  Bain,  for  defendants. 

Meredith,  C.J.: — ^In  view  of  defendants'  admission  that 
plaintiff  could  have  shewn  that  a  rule  of  defendants  required 
that  the  gong  should  be  sounded  as  the  car  approached  an 
intersecting  street,  there  must  be  a  new  trial,  for,  that  being 
conceded,  there  was  some  evidence  of  negligence  causing  the 


OSTARIO  SILVER  AND  ANTlMOyY  CO.  v.  AyDREW.    63 

accident.  The  rule  of  defendants  and  the  practice  adopted 
was  some  evidence  that  the  sounding  of  the  gong  was  a  neoes- 
sary  precaution  to  be  taken  to  warn  persons  about  to  cross 
the  tra<^  on  an  intersecting  street  that  a  car  was  approaching^ 
especially  as,  according  to  ^e  testimony  of  plaintiff,  his  view 
of  the  car  which  collided  with  him  was  shut  out  from  him 
by  another  car  proceeding  on  the  other  track.  It  is  true 
that  a  witness  called  by  plaintiff  differed  from  him  as  to  this, 
but  it  was  for  the  jury  to  say  which  account  they  would 
accept  as  an  accurate  statement  of  the  condition  of  things 
at  and  immediately  before  the  collision  occurred. 

Brixton,  J.,  concurred. 

Clute,  J.,  took  no  part  in  the  judgment  owing  to  illness; 
the  parties  agreed  to  accept  the  judgment  of  two  Judges. 


June  6th,  1905. 

DIVISIONAL  COURT. 

ONTARIO  SILVER  AND  ANTIMONY  CO.  v,  ANDREW. 

Partnership — Liability  of  Reputed  Partner  for  Moneys  De- 
posited with  Co-partner  and  Misappropriated  —  Private 
Bankers — Notice. 

Appeal  by  defendant  Andrew  from  judgment  of  Magee, 
J.,  5  0.  W.  R.  206,  in  favour  of  plaintiffs  in  an  action  to 
recover  $5,826.75,  the  amount  of  a  cheque  given  by  plain- 
tiffs to  Thomas  Howarth,  their  president,  to  be  deposited  with 
a  firm  of  Andrew  &  Howarth,  private  bankers  at  Oakville, 
of  which  Thomas  Howarth  was  a  member,  to  the  credit  of 
plaintiffs,  and  alleged  by  plaintiflEs  to  have  been  deposited 
with  defendants  the  Ontario  Bank  and  applied  upon  the 
indebtedness  of  the  firm  to  the  bank.  Magee,  J.,  found  that 
defendant  Andrew  was  liable  to  plaintiffs  as  a  reputed  part- 
ner in  the  firm,  and  that  defendants  the  Ontario  Bank  were 
not  liable. 

C.  Millar,  for  defendant  Andrew. 

R.  B.  Henderson,  for  plaintiffs. 

The  Coxtrt  (Meredith,  C.J.,  Britton,  J.,  Anglin, 
J.),  agreed  with  the  findings  of  fact  of  the  trial  Judge.  On 
these  findings  the  right  of  plaintiffs  to  recover  was  estab- 
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lished,  for  the  money  which  they  sought  to  recover  was  in- 
tended by  them  to  be  deposited  with  the  firm  of  Andrew  & 
Howarthy  and  plaintiffs  directed  their  president,  Howarth, 
to  make  the  deposit  in  the  belief  and  on  the  faith  that  de- 
fendant Andrew  was  a  member  of  the  firm,  as  he  had  held 
himself  out  to  be.  The  money  was  afterwards,  though  not 
immediately,  deposited  to  the  credit  of  the  firm  at  their 
bankers,  the  Ontario  Bank,  and  was  applied  to  discharge 
part  of  the  firm's  liability  to  that  bank,  for  wfaidi  beyond 
question  defendant  Andrew  was  liable.  The  fact  that  the 
money  was,  in  violation  of  his  mandate,  first  deposited  by 
Howarth  to  the  credit  of  his  own  savings  bank  account  was 
immaterial,  for  it  was  afterwards  withdrawn  from  that  ac- 
count, and  deposited  to  the  credit  of  the  firm's  account,  and 
so  reached  the  destination  for  which  it  was  intended.  The 
fact  that  plaintiffs'  president  knew  that  defendant  Andrew 
was  not  in  fact  a  member  of  the  firm  is  not  material,  for  his 
knowledge  was  not,  in  the  circumstances  of  this  case,  to  be 
imputed  to  plaintiffs. 

Appeal  dismissed  with  costs. 


Cartwright,  Master.  June  6th,  1905. 

chambers. 

MUIR  V.  GUINAI^. 

Judgment  by  Default — Motion  to  Set  aside — Slip  of  Solicitor 
— Jurisdiction  of  Master  in  Chambers — Relief — Terms. 

2iIotion  by  plaintiffs  to  set  aside  order  dismissing  action 
for  non-compliance  with  order  for  security  for  costs.  The 
facts  are  stated  in  a  judgment,  reported  5  0.  W.  B.  324,  upon 
the  same  motion,  which  determined  that  service  of  notice  of 
the  motion  upon  the  solicitor  who  had  appeared  for  the  de- 
fendant was  valid.  The  motion  was  renewed  on  20th  May, 
1905. 

A.  B.  Clute,  for  plaintiffs. 

S.  B.  Woods,  for  defendant. 

The  Master: — It  was  admitted  that  if  a  new  action  had 
to  be  brought  the  Statute  of  Limitations  would  be  a  bar  to 
plaintiffs'  claim. 
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The  only  reason  given  for  the  failure  to  comply  with  the 
order  for  security  for  costs  is  the  forgetf ulness  of  the 
solicitor. 

For  the  motion  reliance  was  placed  on  Dunn  v.  McLean, 
6  P.  R  156,  and  the  observations  of  Strong,  V.-C,  at  p.  157; 
CoUinson  v.  JefTery,  [1896]  1  Ch.  644;  Bank  of  Hamilton 
V.  Anderson,  4  0.  W.  E.  147. 

Against  the  motion  were  cited  the  observations  of  Kay, 
KJ.,  in  Hewett  v.  Barr,  [1890]  1  Q.  B.  98;  Script  Phono- 
graph Co.  V.  Gregg,  59  L.J.  Ch.  406;  Gilder  v.  Morrison,  30 
W.  R.  815. 

It  was  also  argued  that  the  Master  in  Chambers  had  no 
jurisdiction  to  grant  the  order  asked  for. 

The  contrary,  however,  seems  to  have  been  decided  in 
the  case  of  Newcombe  v.  McLuhan,  11  P.  B.  461. 

It  was  also  argued  by  Mr.  Woods  that  the  forgetfulness 
of  the  solicitor  was  no  valid  excuse,  as  shewn  by  his  authori- 
ties. He  pointed  out  the  great  and  long  continued  laches 
of  plaintiffs;  and  that  it  might  be  a  serious  prejudice  to  de- 
fendant to  have  to  contest  such  a  stale  claim. 

In  these  contentions  there  is  much  force. 

Here,  however,  as  in  other  matters,  I  think  that  Rule 
312  lays  down  the  principles  which  are  to  govern  the  exer- 
cise of  all  discretionary  powers  under  the  Judicature  Act. 
These,  as  I  understand  them,  oblige  me  to  allow  the  motion 
so  that  "the  real  matter  in  dispute"  may  be  determined, 
which  is  the  liability  of  defendant  to  plaintiffs. 

If  I  were  to  decide  the  motion  on  my  own  opinion  of 
whether  or  not  the  solicitor  for  plaintiffs  was  excusable  in 
his  forgetfulness,  or  whether  his  neglect  should  be  a  bar  to 
his  clients,  this  would  be  to  determine,  not  the  real  matter 
in  dispute  in  the  action,  but  whether  or  not  the  solicitor's 
omission  was  properly  to  be  considered  a  reason  for  barring 
the  claim  of  the  clients. 

Looking  at  the  usual  course  of  dealing  with  such  motions, 
and  the  fact  of  the  statute  being  a  bar  to  a  new  action,  I 
think  the  motion  should  be  granted. 

It  ia  to  be  remembered  that  plaintiffs  have  sufficient  con- 
fidence in  their  case  to  be  ready  to  give  the  necessary  secur- 
ity, so  that  defendant  will  not  suffer  any  damage  if  the  con- 
fidence of  Mr.  Woods  in  his  successful  defence  is  justified 
by  the  event. 
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The  plaintiflEs  however  should  pay  all  costs  of  this  motion 
commencing  with  28th  January  last,  within  a  week  after 
taxation,  and  should  also  first  put  in  the  necessary  security 
forthwiliL  In  default  of  compliance  with,  either  of  these 
provisions  the  motion  will  be  dismissed  with  costs. 

The  default  here  was  of  a  very  different  character  from 
that  of  the  cases  cited  against  the  motion.  The  present  case 
does  not  seem  to  differ  in  principle  from  CoUinson  v.  Jeffery, 
supra. 


Anglin,  J.  June  6th,  1905. 

WEEKLY   COURT. 

Re  CHURCHILL  AND  TOWNSHIPS  OF  GODERICH 
AND  HULLETT. 

Public  Schools — Dissolution  of  Union  School  Section — For- 
motion  of  New  Union  Section  and  Nonunion  Section — 
Award— Jurisdiction  of  A¥bitrators  —  Costs  —  Reference 
hack. 

Motion  by  Thomas  Churchill  to  set  aside  award  of  arbi- 
trators, dated  17th  April,  1905,  whereby  union  school  sec- 
tion No.  4  of  the  above  townships  was  dissolved  and  a  new 
union  section  and  a  non-union  section  formed,  and  certain 
lots  not  in  union  school  section  No.  4  brought  in,  upon  the 
following  grounds: — 

1.  That  union  school  section  No.  4  was  formed  under  an 
award,  dated  31st  July,  1900,  which  came  into  operation  on 
25th  December,  1900,  and  5  years,  as  required  by  the  Public 
Schools  Act,  had  not  elapsed  when  the  award  of  17th  April 
was  made,  nor  will  5  years  have  elapsed  when  it  will  come 
into  effect  and  operation. 

2.  That  the  award,  coming  into  operation  as  it  does  on 
26th  December  next,  will  render  it  impossible  for  the  in- 
spector to  call  a  meeting  of  the  ratepayers  to  elect  trustees 
at  the  time  preset ibed  by  the  Public  Schools  Act. 

3.  That  the  award  directs  that  union  section  No.  4  shall 
be  dissolved  and  a  new  union  and  a  non-union  section  formed 
out  of  the  lands  which  formed  the  union,  and  other  lands  to 
be  brought  in.  In  so  directing  the  formation  of  a  new 
union  and  non-union  section,  the  arbitrators  exceeded  their 
jurisdiction.  The  statute  directs,  in  case  of  a  dissolution 
being  ordered,  that  the  award  shall  set  forth  the  section  or 
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sections  to  which  the  parcels  of  land  comprising  such  nnioD 
shall  be  attached,  or  the  award  may  direct  a  new  union  or 
non-union  section  to  be  formed,  and  the  remainder  of  the 
section  to  be  transferred  to  other  sections,  but  no  power  or 
authority  is  given  to  arbitrators  to  take  the  course  adopted 
by  the  award. 

4.  That  the  arbitrators  had  no  power  or  authority  to 
bring  in  lots  not  already  in  the  union  section  to  form  a  part 
of  the  new  union  section,  as  provided  for  by  the  award. 

5.  If  the  arbitrators  had  power  to  bring  in  other  lauds, 
then  they  failed  to  grant  the  prayer  of  the  petitions  under 
which  they  were  acting,  in  that  they  refused  to  bring  in  lots 
not  particularly  mentioned  in  the  petition  which  the  petiti- 
oners asked  to  have  brought  in,  in  the  event  of  the  section 
being  dissolved  for  the  purpose  of  forming  the  remaining 
portion  into  a  suitable  non-union  section. 

6.  That  union  school  section  No.  10,  Hullett  and  Gk)de- 
rich  townships,  and  school  section  No.  5  of  Hullett,  not  hav- 
ing been  notified  of  the  proceedings  before  the  arbitrators 
nor  mentioned  in  the  petition,  the  arbitrators  had  no  juris- 
diction to  deal  with  the  lands  detached  from  these  sections. 

7.  The  arbitrators  had  no  authority  to  direct  how  the 
proportions  in  which  the  money  for  erection  and  maintenance 
in  the  new  union  school  section  No.  12  should  be  raised,  as 
set  forth  in  paragraph  2  of  the  award. 

8.  The  amount  of  money  directed  by  the  award  to  be 
paid  by  section  4  to  section  12,  as  provided  for  by  paragraphs 
5  and  6  of  the  award,  is  onerous  and  unfair. 

9.  The  arbitrators  had  no  power  or  authority  to  direct  the 
payment  of  the  costs  of  said  arbitration,  as  provided  for  by 
said  award. 

W.  Proudfoot,  K,C.,  for  the  applicant. 

E.  L.  Dickinson,  Goderich,  for  ratepayers  intervening. 

Anglin,  J.: — ^Motion  to  quash  an  award  of  arbitrators 
appointed  under  sec.  47  of  the  Public  Schools  Act,  1  Edw. 
Vn.  ch.  39. 

For  reasons  indicated  on  the  argument,  I  consider  the 
first  two  objections  taken  by  the  notice  of  motion  untenable. 

Objection  No.  3  is,  in  my  opinion,  not  well  taken.  Not- 
withstanding its  disjunctive  form,  sub-sec.  6  of  sec.  46  must, 
in  my  opinion,  having  regard  to  the  whole  scope  of  the  sec- 
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tion^  be  held  to  confer  upon  the  arbitrators^  upon  dissolu- 
tion of  an  existing  union  section^  power  to  form  both  a  new 
union  and  a  non-union  section  in  cases  where  they  deem  that 
course  proper  and  find  it  practicable. 

4th.  The  inclusion  of  lots  in  the  new  union  section,  not 
part  of  the  dissolved  union  section,  is  within  the  arbitrators' 
power  under  sub-sec  4  of  sec.  46. 

6th.  From  the  prayer  of  the  petition  upon  which  the 
arbitrators  were  appointed  they  did  not,  in  my  opinion, 
depart 

6th.  This  ground  of  motion  was  not  urged  by  counsel 
for  the  applicant. 

The  jurisdiction  of  the  arbitrators  to  make  the  provisions 
of  the  award  to  which  exception  is  taken  by  grounds  numbered 
7  and  8  in  the  notice  of  motion  seems  to  me  reasonably  clear 
under  sub-sees.  7  and  8  of  sec.  46.  I  may  not  upon  this 
motion  consider  whether  the  determinations  of  the  arbi- 
trators in  these  matters  are  entirely  fair  and  equitable,  and, 
if  I  might,  there  is  no  evidence  upon  which  I  would  be  justi- 
fied in  pronouncing  them  otherwise. 

9th.  By  sec.  88,  arbitrators  are  directed  to  "determine 
the  liabilities  of  the  parties  concerned  for  the  costs  of  the 
arbitration.'*  The  award  in  question  imposes  such  costs 
equally  upon  the  townships  of  Hullett  and  Gtoderich,  which 
have  already,  it  is  stated  at  bar,  paid  the  same.  Mr.  Proud- 
foot  contends  that  this  provision  of  the  award  is  unwarranted, 
because  the  townships  are  not  "parties  concerned*'  within 
the  meaning  of  sec.  88.  Mr.  Dickinson  argues  that  they  are 
"  parties  concerned,"  because  the  award  is  made  by  arbitra- 
tors appointed  by  the  county  council  upon  appeal  from  the 
township  councils  under  sec.  47.  In  point  of  fact,  although 
the  council  of  (Joderich  township  refused  to  entertain  the 
petition  for  dissolution  and  readjustment  of  the  union 
section,  the  council  of  Hullett  township  granted  the  prayer 
of  the  similar  petition  addressed  to  it. 

In  my  opinion,  this  ground  of  objection  is  well  taken. 
The  township  corporations  are  not  "parties  concerned'* 
within  the  meaning  of  sec.  88,  and  there  was,  therefore,  no 
jurisdiction  to  order  that  the  townships  should  pay  these 
costs.  Notwithstanding. the  payment  by  them  already  made, 
the  applicant  is,  I  think,  upon  this  motion,  made  as  it  is  upon 
notice  to  these  municipal  corporations,  entitled  to  ask  me  to 
give  effect  to  this  objection  to  the  award.     I  therefore  do  so. 
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and  I  refer  the  award  back  to  the  arbitrators  in  order  that 
they  may  make  a  disposition  of  the  costs  of  the  arbitration 
authorized  by  sec.  88  of  the  statute. 
There  will  be  no  costs  of  this  motion. 


Anglin,  J.  June  6th,  1906. 

WEEKLY  COURT. 

TOWNSHIP  OF  INNISFIL  v.  GEAND  TBUNK  IL  W.  CO. 

Railway — Construction  of  Siding — Cutting  down  or  through 
Highway  —  Right  of  Municipality  to  Unjoin  —  Leave  of 
Railway  Commissioners — Necessity  for. 

Motion  by  plaintiffs  to  continue  interim  injunction 
granted  by  local  Judge  at  Barrie  restraining  defendants  from 
cutting  down  or  through  a  highway  in  the  township  of 
Innisfil. 

H.  Lennox,  Barrie,  and  S.  B.  Woods,  for  plaintiffs. 

D.  L.  McCarthy,  for  defendants. 

Anglin,  J.: — The  material  shews  that  defendants  have, 
with  a  steam  shovel  and  teams,  dug  a  trench  across  the  road 
in  question  some  10  feet  deep  and  wide  enough  for  6  or  7 
tracks.  It  was  stated  that  defendants  proposed  to  continue 
such  cutting  along  the  highway  southward  to  the  main  track 
of  the  railway — in  all  a  distwice  of  over  100  feet.  Plain- 
tiffs alleged  that  this  wide  cutting  across  the  road  is  for  the 
purpose  of  accommodating  a  number  of  tracks  which  defen- 
dants intend  laying  to  extend  their  yards  at  Allandale.  This 
defendants  denied.  While  admitting  the  extent  of  the  cutting 
done  and  proposed  to  be  done,  they  maintained  that  it  was  all 
requisite  to  enable  them  to  put  in  a  temporary  siding  to 
accommodate  their  traflSc  pending  the  carrying  out  of  a  pro- 
jected lowering  of  their  main  track  to  a  depth  of  10  feet  below 
its  present  level.  The  cutting  down  of  the  highway  is 
wholly  unnecessary  for  any  such  siding,  and  it  is  not  probable 
that  its  purpose  is  wholly  disconnected  with  the  laying,  in 
the  near  future,  of  some  permanent  tracks  such  as  plaintiffs 
suggest.  A  temporary  siding  such  as  defendants  say  they 
require  might  well  be  laid  on  the  existing  level  of  the  high- 
way. At  all  events  no  cutting  of  such  a  width  as  that  made 
by  defendants  can  be  necessary  for  that  purpose.  But,  even 
if  that  were  the  sole  purpose  of  this  cutting,  there  is  nothing 
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in  the  Bailway  Act  to  authorize  defendants  making  it  with- 
out the  leave  of  the  Board  of  Bailway  Conmiisdoners.  Sec- 
tion 184  of  the  Railway  Act  of  1903  is  the  governing  statutory 
provision^  and  it  is  admitted  that  no  leave  of  the  Bailway 
Commission  has  been  sought  or  obtained  for  this  crossing. 
Section  140  is  not  applicable  to  the  crossing  of  highways; 
and  the  Act  12  Vict.,  incorporating  the  Toronto  and  Lake 
Simcoe  Bailway  Company,  in  no  wise  helps  defendants  in 
this  matter.  The  steps  taken  by  defendants,  as  disclosed 
upon  the  material,  seem  to  be  wholly  unjustifiable. 

Injunction  continued  until  the  trial.    Costs  in  the  cause 
unless  otherwise  ordered  by  the  trial  Judge. 


June  6th,  1905. 

DIVISIONAL  COURT. 

BOUCHEB  V.  CAPITAL  BBEWING  CO. 

Account — Sale  of  Hotel  Business — Counterclaim  far  Balance 
of  Purchase  Money  —  Deductions  —  Resale  of  Assets  — 
License — Renewal — Trust — Goodwill — Chattel  Mortgage — 
Seizure — Sale — Onus, 

Appeal  by  plaintiff  from  report  of  local  Master  at  Ot- 
tawa, the  reasons  for  which  are  reported  5  0.  W.  B.  686. 

W.  E.  Middleton,  for  plaintiff. 

J.  Lorn  McDougall,  Ottawa,  for  defendants. 

The  Court  (Meredith,  C.J.,  Britton,  J.,  Teetzel, 
J.),  dismissed  the  appeal  with  costs. 


June  7th,  1905. 
divisional  court. 

CASSEBLEY  v.  HUGHES. 

Bankruptcy  and  Insolvency  —  Conveyance  by  Insolvent  to 
Creditor — Action  by  Assignee  for  Creditors  to  Set  aside — 
Orantee^s  Ignorance  of  Insolvency — Security  for  Debt — 
Wages — Interest — Redemption — Costs. 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  6  0. 
W.  R.  599. 

C.  E.  Hewson,  K.C.,  for  plaintiff. 

H.  Lennox,  Barrie,  for  defendant. 


COLLINS  V,  COLLINS. 


The  Court  (Meredith,  CJ.,  Britton,  J.,  Teetzel, 
J.),  dismissed  the  appeal  with  costs. 


Britton,  J.  June  8th,  1905. 

trial. 

COLLINS  V.  COLLINS. 

Executors — Action  against — Claim  by  Son  against  Father^s 
Estate  —  Wages  —  Contract  —  Evidence  —  Corroboration 
— Staivie  of  Limitations — Promise  to  Pay  when  Able. 

Action  against  the  executors  of  John  Collins,  plaintiff^s 
father,  for  services  rendered  and  money  expended  by  plaiii- 
tiff  in  pursuance  of  an  alleged  agreement  made  between 
plaintiff  and  the  deceased  John  Collins  in  the  autumn  of 
1893.  Plaintiff  claimed  for  wages  from  1st  October,  1893, 
to  15th  October,  1897,  $948.75;  for  cost  of  provisions  sup- 
plied in  keeping  up  the  house  for  the  board  of  deceased  and 
his  men,  $630;  and  for  work  done  in  1904,  just  before  the 
death  of  John  Collins,  $15. 

Hie  last  item  of  $15  defendants  admitted,  and  paid  the 
amdunt  into  Court  Defendants  disputed  altogether  the 
residue  of  the  daim,  and  pleaded  the  Statute  of  Limitations 
in  bar. 

Plaintiff's  case  was  that  deceased,  in  the  autumn  of  1893, 
beiog  ''land  poor,''  induced  plaintiff  to  surrender  a  lease 
which  he  had  of  a  parcel  of  land  of  the  deceased,  and  upon 
plaintiff  doing  so  deceased  hired  plaintiff,  making  a  distinct 
bargain  with  him  in  r^ard  to  wages  and  provisions,  and  that 
''the  sums  agreed  to  be  paid  by  the  deceased  for  wages, 
provisions,  and  food  were  to  be  paid  whenever  deceased  be- 
came able  to  pay  therefor."  Plaintiff  alleged  that  deceased 
did  not  become  able  to  pay  until  within  6  years  before  the 
commencement  of  this  action. 

J.  E.  Farewell,  K.C.,  and  W.  H.  Harris,  Port  Perry,  for 
plaintiff. 

W.  R  Bidden,  K.C.,  and  S.  S.  Sharpe,  Uxbridge,  for 
defendants. 

Britton,  J. : — ^I  am  of  opinion  and  so  find  that  upon  the 
giving  up  by  plaintiff  of  the  property  under  lease  to  hihi 
there  was  a  hiring  of  plaintiff  by  the  deceased  John  Collins, 
that  is,  there  was  an  arrangement  by  which  work  was  to  be 
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done  by  plaintiff  and  paid  for  by  deceased.  This  is  not  the 
case  of  a  son  living  with  his  father  and  working  a  farm  on 
which  both  reside.  The  parties  had  been,  prior  to  the  agree- 
ment, dealing  with  each  other  in  a  business  way. 

On  26th  October,  1889,  the  deceased  John  Collins  leased 
to  plaintiff  the  south  half  of  lot  4  in  the  9th  concession  of 
Scngog  for  5  years  at  $250  a  year.  Indorsements  upon  the 
lease  signed  by  the  deceased  and  receipts  produced  shew 
that  $750  was  paid  on  account  of  rent.  .  .  . 
•  The  4  years^  rent  from  October,  1889,  would  be  $1,000. 
This  would  leave  a  balance  of  $270. 

Plaintiff  says  he  paid  additional  sums  which  reduced  that 
balance  to  $122,  or  to  less.  He  is  not  sure  of  the  exact 
amount,  and  he  speaks  of  paying  one  sum  of  $50  and  an- 
other sum  of  $60.  Then  .  .  .  there  is  a  memorandum 
of  "  John's  rent "  $100,  apparently  with  and  as  a  part  of  cash 
on  hand  by  deceased.  There  is  no  date  to  this  entry.  If 
this  $100  and  the  two  items  of  $50  and  $60  should  all  be 
credited,  the  balance  due  by  plaintiff  on  rent  would  be  only 
$60.  Even  if  plaintiff  gets  credit  for  the  $100,  the  balance 
would  be  reduced  to  $170,  not,  in  a  matter  of  this  kind,  very 
much  above  what  plaintiff  practically  admits.  Plaintiff  says 
this  balance,  whatever  it  was,  was  settled  by  his  giving  to  his 
father,  a  team  of  horses. 

I  find  that  plaintiff,  after  giving  up  the  place,  was  not 
working  for  his  father,  "to  work  out  the  rent,''  but  was 
working  under  an  agreement  by  which  he  was  to  be  paid  for 

his  work. 

« 

Plaintiff  did  in  fact  work  for  the  deceased  after  giving 
up  the  lease.  Apart  from  the  positive  evidence  of  plaintiff 
that  he  was  then  working  under  a  distinct  agreement,  it  is 
a  fair  inference  from  all  the  evidence,  and  the  only  infer- 
ence that  can  fairly  be  drawn,  that  plaintiff  expected  to  be 
paid  and  that  deceased  intended  to  pay  plaintiff  for  his  work. 

Plaintiff's  evidence  is  corroborated  to  this  e^dient  at  least. 

Plaintiff  says  the  arrangement  was  that  if  he  would  give 
up  the  farm  under  lease,  the  deceased  would  allow  plaintiff 
to  live  in  a  certain  house  free  of  rent,  allow  him  to  cultivate 
one-half  acre  of  ground  as  a  garden,  to  keep  hens,  and  to 
work  for  deceased,  and  that  plaintiff  was  to  take  care  of  de- 
ceased, and  board  his  men,  and  that  deceased  would  pay  plain- 
tiff as  wages  the  highest  amount  he  was  paying  to  any  man, 
and  would  pay  him  double  for  what  was  brought  into  the 
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house.  For  his  pay  plaintiff  was  to  wait  until  deceased 
would  become  able  to  meet  the  claim. 

As  to  the  claim  for  what  plaintiff  brought  into  the  house, 
that  has  not  been  established  to  my  satisfaction  and  I  dis- 
allow it. 

Plaintiff  kept  no  such  account  of  what  he  brought  in  as 
to  enable  him  now  to  give  date  or  cost  or  description  of 
articles  furnished,  and  there  is  evidence  not  only  that  the 
deceased  furnished  a  considerable  quantity  of  provisions  for 
use  when  his  men  were  boarding  at  plaintiff^s,  but  that  he 
sometimes  settled  with  plaintiff  for  provisions  that  plaintiff 
furnished.  Plaintiff  arrives  at  the  amount  claimed,  by  say- 
ing that  in  some  way  he  expended  that  much  money.  I  do 
not  think  the  deceased  expected  plaintiff  to  wait  for  settle- 
ment or  payment  for  such  provisions  as  were  necessary  to 
board  the  deceased  or  his  men.  The  time  asked  for  by  de- 
ceased and  which  plaintiff  agreed  to  give  was,  in  my  opinion, 
0  '\v  for  the  work  which  plaintiff  might  do  and  for  which 
plaintiff  was  to  get  wages. 

It  is  difficult  to  arrive  at  a  conclusion  perfectly  satis- 
factory as  to  just  what  deceased  intended  to  pay  for.  Was 
it  for  365  days  in  the  year,  or  only  working  days,  or  only 
the  days  that  plaintiff  would  actually  work,  .and  if  for  the 
days  when  plaintiff  actually  worked,  how  is  the  number  to  be 
determined? 

The  evidence  shews  that  plaintiff  was  working  more  or 
less  for  his  father  for  4  years,  and  that  the  payment  therefor 
was  to  be  by  the  day.  I  think  it  was  for  working  days  only. 
Sundays,  holidays,  and  days  that  plaintiff  was  about  other 
business  and  not  doing  or  ready  to  do  work  for  deceased, 
should  be  deducted.  The  latter  I  can  not  determine  with 
absolute  certainty,  but  giving  the  benefit  of  any  doubt  to 
defendants,  160  of  such  days  should  be  deducted. 

The  account  would  stand. 

4  years  of  365  days 1,460  days 

Deducting  Sundays  and  holidays — 

57  each  year,  4  years 228 

Additional  deduction   160 

388 

Leaving 1,072  days 

Plaintiff  should  get  60  cents  a  day.  With  the  exception 
of  one  or  two  that  was  the  highest  price.    It  was  the  highest 
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price  apart  from  what  were  exceptional  circumstances.  Plain- 

tiflf  is  therefore  entitied  to  1,072  days  at  60  cents— $643.20. 

Corroboration  of  plaintifPs  evidence  is  to  be  found. 

1.  The  plaintifPs  wife  stated  tiiat  immediately  after  the 
conversation  between  plaintiff  and  deceased,  the  deceased  told 
him  of  the  arrangement  As  given  by  her,  it  is  substantially 
the  same  as  detailed  by  plaintiff.  The  wife  was  apparently  a 
truthful  person.  Her  manner  impressed  me  favourably. 
She  also  stated  that  deceased  told  her  he  was  to  get  a  team 
of  horses  for  a  year's  back  rent,  and  further,  that  deceased 
told  her  about  3  months  before  his  death,  titat  he  would  make 
it  all  right  with  Qeorge  yet.  Deceased  also  told  this  witness 
that  when  he  sold  a  farm  he  would  pay  plaintiff.  Under  the 
then  existing  circimistances  that  would  be  when  he  expected 
to  be  able. 

2.  Joshua,  a  brother  of  plaintiff,  worked  for  deceased  at 
65  cents  a  day  and  his  board,  and  he  boarded  with  plaintiff 
for  some  time,  for  which  the  witness  did  not  pay.  Deceased 
told  Joshua  that  plaintiff  was  "  waiting  on  him,''  that  he  was 
a  good  man,  and  would  get  the  highest  wages  going,  and  that 
he  *' calculated  "  to  pay  plaintiff,  and  further  that  plaintiff 
was  to  supply  the  house. 

S.  John  Sisson  worked  for  deceased  for  50  cents  a  day 
and  his  board,  and  boarded  with  plaintiff. 

4.  John  Collins,  a  brother  of  plaintiff,  was  called.  De- 
ceased told  this  witness  that  he  had  hired  plaintiff  to  work, 
and  that  he  (deceased)  had  got  plaintifPs  team,  and  witness 
knew  as  a  fact  that  deceased  had  plaintiff's  team.  This  wit- 
ness knew  that  Joshua  was  a  creditor  of  deceased,  and  was 
pressing  deceased  for  payment  Deceased  asked  witness  to 
see  Joshua  and  try  to  get  him  to  wait,  the  same  as  plaintiff 
was  waiting. 

Upon  a  full  consideration  of  the  evidoice,  I  am  of  opin- 
ion that  plaintiff  was  sufBcioitly  corroborated  to  wairant  my 
giving  credence  to  his  story.  See  Parker  v.  Pftricer,  82  C.  P. 
at  pp.  le^^  et  seq.:  Badford  v.  Macdonald,  18  A.  R  167; 
Grwn  V,  McLeod,  ?3  A.  B,  676. 

The  eviilenci?  of  plaintiff  is  clear  and  di>tinct  that  he  was 
to  rive  his  father  credit  until  he  would  be  able  to  pay.  .  .  . 

[Beference  to  Hammond  v.  Smith.  33  Beav.  452.] 

There  is  no  evidence  that  deceased  was  able  to  pay  mitil 
the  makinc  of  his  will  on  19th  Januair,  1901.  I  find  that 
he  was  then  and  on  the  date  of  his  death,  l?th  May,  1904^ 
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able  to  pay.    See  Wilson  v.  Howe,  5  0.  L.  E.  323,  2  0.  W.  E. 
52. 

Judgment  for  plaintiff  for  $643.20  with  costs. 


Boyd,  C.  June  8th,  1905. 

TRIAX. 

McNIEOY  V.  TOWN  OF  BEACEBBIDGE. 

Way — Nonrepair — Injury  to  Pedestrian  —  Sidewalk — Negl^ 
genes — Supervision — Notice. 

Action  to  recover  damages  for  injuries  sustained  by 
plaintifE  by  a  fall  upon  a  sidewalk  in  the  town  of  Bracebridge, 
alleged  to  be  out  of  repair. 

Boyd,  C.:— In  Durochie  v.  Town  of  Cornwall,  23  0.  B. 
355,  relied  on  by  plaintiff,  the  injury  occurred  in  the  princi- 
pal and  most  frequented  street  in  Cornwall  and  in  the  busi- 
est portion  of  the  town,  and  the  place  of  defect  had  been  in 
as  bad  a  condition  for  over  a  week  as  at  the  time  of  the 
mishap:  p.  358.  Much  complaint  had  also  been  made  to  the 
corporation  about  the  bad  condition  of  the  thoroughfare 
before  the  acdd^at  took  place. 

Here  the  state  of  facts  is  very  different.  The  street  in 
question  is  somewhat  frequented  by  workmen,  but  it  is  not 
proved  to  be  a  very  important  street  of  Bracebridge,  and 
those  who  frequented  it  did  not  consider  it  in  a  dan- 
gerous state;  no  complaint  was  made  at  any  time,  and  in 
fact  the  break  in  the  plank  where  plaintiff  stumbled  had  not 
existed  longer  than  6  days,  if  as  long.  Plaintiff  had  passed 
over  the  walk  in  the  morning  and  had  noticed  the  broken 
plank,  which  caused  an  angular  depression,  at  the  deepest 
not  over  2  inches,  at  which  spot  she  fell  in  the  evening  (ac- 
cording to  her  evidence)  and  lamed  herself. 

Ferrier,  the  supervisor  of  the  sidewalks,  was  upon  the 
street  inspecting  the  walk  on  9th  or  10th  November  and 
found  it  in  fairly  good  condition — ^better  than  most  in  the 
town;  the  plank  was  "  not  quite  sound  nor  altogether  rotten  '* 
in  the  middle;  rested  on  good  sills  and  was  strong  enough 
to  carry  a  heavy  man.  The  plank  was  not  then  broken  or 
he  would  have  repaired  it.  The  condition  of  the  sills  as 
being  good  and  sound  is  confirmed  by  the  town  engineer. 
The  walk  had  been  then  down  for  4  or  5  years,  but  on  all 
the  evidence  it  was  not  in  a  state  of  obvious  decay.    Plain- 
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tiff's  son  says  he  went  over  the  broken  plank  4  times  a  day 
and  saw  it  so  several  days  before  the  accident  happened,  but 
did  not  think  it  dangerous.  He  says  he  noticed  it  there  6 
days  before  and  did  not  consider  it  safe. 

Having  regard  to  the  supervisor's  evidence,  who  fixes  the 
date  of  his  visit  by  the  time  when  he  left  the  employment  of 
the  town  on  11th  November,  I  do  not  think  that  tiie  break 
existed  more  than  6  days  before  plaintiff  was  hurt.  Taking 
it  then  that  this  condition  of  disrepair  existed  6  days  before 
on  the  particular  street,  and  was  not  actually  noticed  by  any 
of  the  officials  or  members  of  the  municipality,  and  that  no 
notice  or  complaint  as  to  its  state  was  lodged  with  them,  can 
it  as  a  matter  of  law  be  inferred  that  the  corporation  had 
notice  of  the  breakage  and  delayed  to  make  repairs  for  an 
unreasonable  time?  This  matter  is  somewhat  discussed  by 
the  Court  of  Appeal  in  Bice  v.  Town  of  Whitby,  25  A.  B. 
191,  200,  where  it  is  laid  down  that  where  there  is  no  actual 
notice,  the  inferring  of  such  notice  after  the  lapse  of  a  rea- 
sonable time  dating  from  the  origin  of  the  defect  is  proper 
and  permissible;  but  the  question  as  to  the  length  of  time 
sufficient  to  raise  such  inference  depends  altogether  on  the 
circumstances  of  the  case  and  varies  accordingly. 

Upon  the  state  of  facts  I  have  detailed,  I  cannot  bring 
myself  to  hold  that  sufficient  notice  of  the  condition  of  the 
walk  has  been  brought  home  to  or  is  to  be  attributed  to  the 
municipality. 

This  defect  was  slight  in  character — ^not  conspicuous  or 
notorious — on  a  street  comparatively  little  frequented  and 
one  over  which  there  was  periodical  supervision  (apparently 
weekly).  Altogether  I  think  there  was  reasonable  vigilance 
on  the  part  of  the  town  in  looking  after  the  state  of  this 
particular  walk,  and  that  the  defect  which  existed  ought  not 
to  be  charged  against  the  corporation  as  an  act  of  negligence. 

I  have  consulted  cases  in  many  American  States  in  which 
the  conditions  and  the  law  are  similar  to  ours,  and  the  gen- 
eral trend  of  decision  is  conformable  to  the  conclusion  I 
have  reached.  I  may  specially  refer  to  City  of  Murphysboro 
V.  O'Biley.  36  111.  App.  157,  160;  Bloomington  v.  Annett, 
16  111.  App.  199;  Fritz  v.  Tonawanda,  76  Hun  363;  and 
Baxter  v.  Cedar  Bapids,  103  Iowa  699. 

This  being  my  conclusion,  it  follows  that  the  action  fails. 
Costs  should  not  be  asked. 
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Boyd,  C.  June  8th,  1905. 

TKIAL. 

PEARCE  V.  LETHERBY. 

Ship — Salvage  Services — Maritime  Lien — Agreement — Rights 
of  Salvor— Possession  of  Salved  Goods— Removal— Pur- 
chaser for  ValtM — Conversion — Replevin — Costs, 

Action  by  Milton  Pearce  against  John  A.  Letherby  and 
Arthur  W.  Clark  for  conversion  of  a  quantity  of  lumber  the 
possession  of  which  was  claimed  by  plaintiff  under  an  agree- 
ment with  defendant  Clark  as  reward  for  salvage  services. 

E.  E.  A.  DuVeraet  and  H.  E.  Stone,  Parry  Sound,  for 
plaintiff. 

W.  L.  Haight,  Parry  Sound,  for  defendants. 

Boyd,  C: — The  services  of  Pearce  in  picking  up  and  pil- 
ing the  lumber  stranded  on  "  the  Limestones  " — ^part  of  the 
deck  cargo  of  the  wrecked  vessel  called  "  the  Seattle '' — ^were 
in  the  nature  of  maritime  salvage,  and  were  so  treated  in  the 
arrangement  made  between  him  and  the  defendant  Clark 
acting  as  representative  and  agent  of  the  owners  of  the 
lumber.  I  think  the  weight  of  evidence  (as  comprised  by  the 
letters  put  in)  shews  that  it  was  agreed  that  Pearce  should 
have  one-half  the  lumber  saved,  for  his  trouble  and  com- 
pensation. This  was  no  doubt  a  liberal  measure  of  reward, 
but  it  was  for  the  parties,  who  best  knew  the  situation,  to 
make  their  own  terms.  It  was  contemplated  that  the  lumber 
should  be  taken  from  the  Limestones  to  some  proper  place 
for  its  safety  and  preservation  from  weather  and  ultimate 
sale.  Parry  Sound  was  the  place  to  which  Clark  would  have 
removed  it,  but  therein  he  made  delay.  The  agreement  was 
left  at  large  as  to  whether  the  lumber  should  be  divided  in 
specie  or  the  proceeds  after  sale  divided  equally  between  the 
salvor  and  the  owner.  If  the  removal  from  the  Limestones 
is  to  be  regarded  as  a  continuation  of  the  salving  process 
(which  is,  I  think,  the  proper  estimate  of  the  situation), 
then  it  was  the  right  of  the  owner  to  intervene  and  prose- 
cute that  process  as  he  deemed  most  expedient.  His  right 
of  control  as  owner  was  paramount  to  that  of  the  salvor, 
and  his  possession  for  the  purpose  of  removal  to  a  suitable 
port  would  not  invalidate  or  displace  the  salvor's  maritime 
lien  for  the  value  of  his  services  as  ascertained  by  the  agree- 
ment made  on  the  island.  Pearce  having  assumed  to  remove 
the  lumber  to  Dillonsport  against  Clark's  remonstrances 
and  his  warning  not  to  touch  it,  was,  in  my  opinion,  going 
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beyond  his  rights  as  salvor,  and  especially  so  when  no  evi- 
dence was  given  that  the  surrender  of  the  salved  lumber 
would  mean  the  loss  of  the  security  for  his  reward,  or  that 
Clark  was  not  of  pecuniary  ability  to  answer  all  claims  for 
the  money  value  of  half  the  lumber:  see  Kennedy  on  Sal- 
vage, pp.  8  and  174,  and  cases  cited. 

I  ^h\r\]r  that  Clark  had  the  right  to  follow  the  lumber  to 
Dillonsport.  Having  reached  this  conclusion,  it  follows  that 
Pearce  had  no  justification  for  proceeding  by  way  of  reple- 
vin to  retake  the  lumber  from  Clark.  And  still  less  has  he 
such  right  against  the  other  defendant  Letherby,  who  is  in 
the  position  of  a  purchaser  for  value  without  notice  from 
McKinnon,  to  whom  Clark  had  sold  all  the  lumber:  see  Five 
Steel  Barges,  15  P.  D.  at  pp.  145,  146. 

As  against  Letherby,  the  action  should  be  dismissed  with 
<josts,  and  his  counterclaim  without  costs;  as  between  Pearce 
and  Clark,  I  think  that  there  should  be  no  costs,  but  that 
Clark  should  pay  Pearce  the  fair  value  of  half  the  lumber 
salved,  less  what  Pearce  had  taken  for  his  use  on  his  dock 
and  house.  I  find  that  70,000  feet  is  that  whereof  Pearce 
should  get  half,  i.e.,  35,000.  If  the  parties  agree  to  deduct 
5^000  for  what  Pearce  converted  to  his  own  use,  there  need 
not  be  a  reference.  I  find  the  marketable  value  of  the  lum- 
ber at  Penetanguishene,  where  it  was  sold,  was  $12.50  per 
thousand.  "  There  should  be  deducted  from  Pearce's  share 
^50 — the  half  cost  of  taking  the  lumber  from  Parry  Sound 
to  the  place  of  sale. 


June  8th,  1905. 
diyisiokal  ooubt. 

Re  parley. 

Lif$  Insurance — Designation  of  Benefiaiaries — "  Legal  Heirs  " 
— Trust — Reservation  of  Power  of  Revocation, — Dedara- 
tion—R.  8.  0.  1897  ch.  20S,  sec.  169,  sub-sec.  1 — Con- 
struction  of — Preferred  Beneficiaries— Next  of  Kin. 

Appeal  by  John  Arthur  Farley  from  order  of  Meredith, 
•C.J.,  6  0.  W.  R.  630,  declaring  Mary  Lawson  Parley  en- 
titled to  the  proceeds  of  an  insurance  policy  in  the  friendly 
society  called  "The  Royal  Templars  of  Temperance.*' 

The  appeal  was  heard  by  Boyd,  C,  Meredith,  J., 
Anglin,  J. 

W.  R.  Riddell,  K.C.,  for  appellant. 


RE  FARLEY,  TO 

A.  Hoskin,  K.C.,  for  Mary  Lawson  Farley. 

H.  E.  Bose,  for  executors. 

Anglin,  J.: — The  policy  in  question,  dated  12th  Sep- 
tember, 1901,  was  upon  the  life  of  deceased,  the  father-in- 
law  of  Mary  Lawson  Farley.  The  insured  had,  when  the 
policy  issued,  designated  the  beneficiaries  in  these  terms: — 
"Harold  E.  Peagam,  Charles  B.  S.  Dinnick,  and  William 
W.  Farley,  executors,  in  trust  for  legal  heirs.'*  At  that  time 
his  son  William  W.  Farley  was  alive,  as  was  also  his  grand- 
son John  Arthur  Farley.  No  other  descendants  of  Arthur 
Farley  were  living  in  September,  1901.  His  son  William 
predeceased  him;  his  grandson  John  Arthur  survived. 

In  November,  1903,  the  insured  executed  the  following 
memorandum : — 

"Toronto,  November,  1903. 

"  I,  Arthur  Farley,  hereby  declare  that  the  money  payable 
under  the  benefit  certificate  upon  my  life  issued  to  me  by 
the  Boyal  Templars  of  Temperance,  of  which  I  am  a  member, 
shall  be  paid  to  my  daughter-in-law  Mary  Lawson  Farley 
for  her  own  use  and  benefit. 

Arthur  Farley." 

The  question  for  determination  is  the  efficacy  of  this 
memorandum,  the  appellant  contending  that  the  original 
deaignation  was  that  of  a  preferred  beneficiary,  within  B.  S. 
0.  1897  ch.  203,  sec.  159,  and  as  such  irrevocable. 

At  the  time  when  the  insured  declared  that  the  policy 
should  be  payable  to  his  executors  ^^  in  trust  for  his  heirs,*' 
his  son  William  alone  answered  that  description,  so  far  as 
any  person  can  be  said  to  be  the  heir  of  one  living.  Had  he 
survived  the  insured  the  present  claimant,  John  Arthur 
Farlej,  would  have  no  status.  On  the  other  hand,  had  both 
the  son  William  and  the  grandson  John  Arthur  predeceased 
the  insured,  the  words  '^  legal  heirs  '*  would  have  described 
persons  incapable  of  designation  as  ^^  preferred  beneficiaries.'* 
Speaking  for  myself,  I  am  unable  to  regard  a  term  so  elastic 
in  its  application  as  a  declaration  within  the  purview  of  sec. 
159,  notwithstanding  the  decision  in  Meams  v.  Ancient 
Order  of  United  Workmai,  22  0.  B.  34,  that  imder  a  policy 
payable  to  ''the  legal  heirs'*  of  the  assured,  his  children 
took,  as  persons  designatce,  to  the  exclusion  of  his  widow. 
That  decision  in  no  wise  involved  the  question  with  which 
we  are  now  concerned  as  to  the  sufficiency  of  the  phrase 
'Megal  heirs''  as  a  designation  of  preferred  beneficiaries. 


8j  THE  OyTARIO  WEEKLY  REPORTER, 

But  the  provision  of  the  Insurance  Act  referred  to  by  the 
learned  Chief  Justice,  R.  S.  0.  ch.  203,  sec.  2,  sub-sec.  36, 
puts  the  matter  beyond  doubt.  This  sub-section,  adopted  in 
1897,  reads  as  follows:  "In  insurance  of  the  person  the 
phrase  Uegal  heirs'  or  *  lawful  heirs'  shall  mean  and  in- 
clude all  the  lawful  surviving  children  of  the  assured,  and 
also  the  wife  or  husband  if  surviving  the  assured;  or,  where 
the  assured  died  without  lawful  surviving  children  and  un- 
married, it  shall  mean  those  persons  entitled  to  take  accord- 
ing to  the  Statute  of  Distributions.'* 

It  is  true  that  this  provision  is  found  in  the  interpretation 
section  of  the  Insurance  Act,  the  introductory  words  of 
which  are: — "Where  the  following  words  or  expressions 
respectively  occur  in  this  Act,  or  in  the  schedules  hereto,  they 
shall  be  construed  in  the  manner  hereinafter  mentioned, 
unless  a  contrary  intention  appears." 

Mr.  Riddell  contends  that  these  introductory  words  neces- 
sarily restrict  the  application  of  sub-sec.  36  to  words  and  ex- 
pressions occurring  in  the  Act  itself  or  the  schedules  thereto. 
Upon  an  examination  of  the  Insurance  Act  and  schedules, 
however,  I  fail  to  find  anywhere,  except  in  sec.  2,  sub-sec.  36, 
itself,  the  phrase  "  legal  heirs,"  In  order  to  give  to  this  pro- 
vision some  operation  and  effect,  it  must  therefore  be  read 
as  applicable  to  the  use  of  the  phrases  "legal  heirs"  and 
"  lawful  heirs,"  in  insurance  policies,  or  documents  relating 
thereto.  The  introductory  words  of  sub-sec.  36,  "In  insur- 
ance of  the  person,"  may  well  be  regarded  as  intended  to 
make  these  clauses  parenthetical  and  to  withdraw  them  from 
the  governance  of  the  opening  words  of  sec.  2.  This  is  made 
very  apparent  when  the  form  and  phraseology  of  each  of  the 
other  66  sub-sections  is  considered. 

So  regarding  and  so  applying  sub-sec.  36  and  reading  it 
with  sub-sec.  35,  which  distinguishes  between  children  and 
grandchildren,  we  have  here  the  case  of  an  assured  dying 
"without  lawful  surviving  children  and  unmarried,"  with 
the  consequence  that  the  phrase  "legal  heirs"  means 
"  those  entitled  to  take  under  the  Statute  of  Distributions.'' 
This,  in  my  opinion,  precludes  any  argument  that  "legal 
heirs,"  so  interpreted,  can  be  deemed  a  designation  of  pre- 
ferred beneficiaries  under  sec.  159. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

Boyd,  C,  and  Meredith,  J.,  each  gave  reasons  in  writ- 
ing for  the  same  conclusion. 
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TRIAL. 

COBBY  V.  GRAND  TRUNK  R.  W.  CO. 

Railway — Carriage  of  Goods — -Delay  in  Delivery — Damage  to 
Goods — Connecting  Line — Vontract — Absence  of  Privity. 

Action  by  Corby  &  Foulks,  commission  merchants  carry- 
ing on  Imsiness  in  Ottawa,  to  recover  $587.57  alleged  to  have 
been  lost  on  a  shipment  of  strawberries  purchased  by  plain- 
tiffs from  Potter  and  Williams,  of  Buffalo,  and  delivered  by 
the  consignors  to  the  Pennsylvania  Railroad  Company,  who 
delivered  a  bill  of  lading  to  the  consignors  providing  for 
transportation  of  the  shipment  to  plaintiffs  at  Ottawa  by 
defendants'  railway. 

Plaintiffs  alleged  that  defendants  unduly  and  unneces- 
sarily delayed  the  goods  in  transit,  and  by  reason  thereof  and 
of  the  perishable  character  of  the  goods,  they  were  depreciated 
in  value  when  they  were  received  by  plaintiffs,  to  the  above 
amount. 

A.  E.  Fripp,  Ottawa,  for  plaintiffs. 

F.  H.  Chrysler,  K.C.,  for  defendants. 

Teetzel,  J.: — The  goods  were  received  by  defendant < 
from  the  Pennsylvania  Railroad  Com])any  at  Black  Rock  on 
2nd  June,  1904,  but  the  exact  hour  is  not  shewn,  and  did 
not  arrive  in  Ottawa  until  Sunday  morning  5th  June,  at 
8.10  a.m. 

Defendants  have  no  line  of  their  own  extending  to  Ottawa, 
and  their  usual  course  is  to  transfer  freight  from  Iheir  main 
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line  at  Coteau,  where  it  is  forwarded  to  Ottawa  over  the 
Canada  Atlantic  Bailway. 

The  car  containing  the  goods  in  question  arrived  at 
Coteau  at  12.15  on  Saturday  4th  June^  1904^  but  was  not 
there  transferred  to  the  Canada  Atlantic  Railway^  but  carried 
on  to  Montreal,  where  it  arrived  betw  een  2  and  3  o'clock  in 
the  afternoon  of  the  same  day.  Why  the  car  was  not  cut 
out  and  left  at  Coteau  was  not  explained,  nor  was  it  shewn 
in  fact  that  it  was  in  the  regular  course  of  business  to  cut 
out  cars  at  Coteau,  instead  of  taking  them  to  Montreal  and 
afterwards  sending  them  back  to  Coteau  to  be  transferred  to 
the  Canada  Atlantic.  The  distance  between  Montreal  and 
Coteau  is  38  miles.  If  the  car  had  been  cut  out  at  Coteau, 
it  would  have  been  too  late  to  be  taken  by  regular  freight 
trains  to  Ottawa  that  day,  as,  according  to  the  evidence  of 
the  trainmaster  of  the  Canada  Atlantic,  the  regular  freight 
trains  at  that  date  due  to  leave  Coteau  over  the  Canada 
Atlantic  were  timed  to  leave  at  2.10  a.m.,  6  a.m.,  and  11.50 
a.m.  It  would  appear,  therefore,  that  the  only  way  in  which 
the  car  could  have  been  delivered  to  Ottawa  on  Saturday  4th 
June  would  have  been  by  engaging  a  special  engine  to  go 
from  Ottawa  to  Coteau,  and,  according  to  the  trainmaster, 
it  would  have  taken  an  engine  7  hours  from  Ottawa  to  Coteau 
and  return  with  the  car.  So  that  in  any  case  it  would  have 
been  late  in  the  evening  before  the  car  would  have  reached 
Ottawa. 

According  to  plaintifEs'  evidence  they  could  have  disposed 
of  the  berries  in  Ottawa  had  they  reached  there  as  late  as  6 
o'clock  in  the  evening;  but,  in  view  of  the  above  facts,  it 
would  have  been  impossible  to  have  got  the  car  delivered  in 
Ottawa  at  that  time,  unless  plaintiffs  had  had  a  special  engine 
-waiting  for  it  on  its  arrival  at  Coteau  at  12.15. 

When  the  car  was  opened  up  on  Monday  morning,  the 
berries  were  found  to  be  very  badly  decayed,  and  if  plaintiffs 
are  entitled  to  damages  at  all,  I  would  assess  such  damages 
at  the  amount  claimed,  namely,  $587.57. 

I  do  not  think  plaintiffs  have  established  the  liability  for 
their  loss  against  defendants,  either  by  reason  of  breach  of 
contract  or  for  negligence.  It  was  not  disputed  that  defen- 
dants had  performed  all  that  was  required  of  them  in  the 
way  of  keeping  the  car  properly  iced,  so  that  the  only  ground 
for  negligence,  it  seems  to  me,  would  be  that  defendants 


CQRBY  V.  QRAUD  TRUNK  R.  W,  CO.  83 

tiimecessarily  and  improperly  ddayed  the  transportation  of 
the  shipment. 

It  did  not  appear,  according  to  the  evidence,  that  there 
was  any  unusual  or  unnecessary  delay  between  Black  Bock 
and  Montreal,  and  I  am  not  able  to  find  upon  the  evidence 
that  continuing  the  car  to  Montreal  and  then  returning  it 
to  Coteau,  instead  of  cutting  it  out  as  the  train  passed 
through  Coteau,  was  a  negligent  act,  or  that  it  in  any  way 
delayed  the  delivery  of  the  car  at  Ottawa.  If  it  had  been 
cut  out  at  Coteau,  it  would  have  had  to  remain  at  that  sta* 
tion,  unless  plaintiffs  had  chosen  to  send  a  special  engine 
after  it,  until  the  departure  of  the  same  train  on  the  Can- 
ada Atlantic,  in  which  it  was  afterwards  in  fact  taken, 
namely,  2.10  a.m.  on  Sunday  morning. 

In  view  of  the  fact  that  the  train  with  which  the  car 
would  in  the  ordinary  course  connect  at  Coteau  had  left  be- 
fore defendants'  train  had  reached  Coteau,  it  was  not  un* 
reasonable  that  the  car  should  have  been  taken  to  Montreal 
and  afterwards  sent  back  to  Coteau,  and  I  do  not  find  that 
any  injury  was  done  to  the  goods  by  taking  the  car  to 
Montr^. 

Beferring  to  the  contract  contained  in  the  bill  of  lading 
issued  by  the  Pennsylvania  Bailroad  Company  under  which 
the  goods  were  shipped,  it  seems  to  me  there  is  nothing 
which,  assuming  defendants  to  be  bound  by  the  bill  of  lad- 
ing, has  been  violated.  On  the  contrary,  if  plaintiffs  are 
entitled  to  sue  under  the  contract  the  conditions  indorsed 
upon  the  same  are  sufficient  to  relieve  defendants  from 
responsibility  for  the  loss. 

On  the  authorities,  however,  I  do  not  think  plaintiffs 
would  be  entitled  to  sue  defendants  for  any.breach  imder  this 
contract,  on  the  ground  of  absence  of  privity  between  plain- 
tiffs and  the  defendants  thereunder. 

Upon  this  point,  I  think  the  following  authorities  are 
decisive  against  plaintiffs:  Collins  v.  Bristol  and  Exeter 
B.  W.  Co.,  7  H.  L.  C.  194;  Hateley  v.  Merchants  Despatch 
Co.,  14  S.  C.  B.  572;  McMillan  v.  Grand  Trunk  B.  W.  Co., 
16  S.  C.  B.  543;  Bicknell  v.  Grand  Trunk  B.  W.  Co.,  26  A. 
R  431 ;  also  the  unreported  judgment  of  MacMahon,  J.,  in 
Imperial  Straw  Works  v.  Grand  Trunk  B.  W.  Co. 

The  action  must,  therefore,  be  dismissed  with  costs. 
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JuxNE  10th,  1905. 
DIVISIONAL  COURT. 

LOUNT  V.  LO^'DON   MUTUAL  PIKE  INS.  CO. 

Fire  Insurance — Statutory  Conditiiyiis—^Variatioiis  —  FritU- 
trig — Conspicuous  Type — Compliance  with  Statute  —  Ex- 
istence of  Incumbrance — Failure  to  Disclose — Materiality 
— Unjust  and  Unreasonable  Variation — Alteration  in  Bisk 
— Notice  to  Local  Agent — Variation  Bequiring  Notice  to 
Company  —  Just  and  Reasonable  Variation  —  Folicy 
Avoided. 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  5  0. 
W.  R.  344,  dismissing  action  upon  a  fire  insurance  policy 
covering  machinery  in  a  mill  or  factory. 

The  appeal  was  heard  by  Meredith,  C.J.,  MacMahon, 
J.,  Teetzel,  J. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiff. 

J.  C.  Judd,  London,  for  defendants. 

MacMahon,  J.,  after  setting  out  the  facts,  dealt  with 
tlie  defence  upon  which  the  action  was  dismissed  at  the  trial, 
viz.,  that  plaintiff  altered  the  power  used  in  the  mill  from 
water  to  steam,  and  did  not  notify  defendants  of  the  fact, 
and  referred  to  May  v.  Standard  Fire  Ins.  Co.,  5  A.  R.  at  p. 
(>xJ2;  Smith  v.  City  of  London  Ins.  Co.,  14  A.  R.  at  p.  337; 
McKay  v.  Norwich  Union  Ins.  Co.,  17  0.  R.  at  p.  261;  and 
concluded : — 

I  agree  with  the  conclusion  arrived  at  by  the  trial  Judge 
that  the  variation  of  the  3rd  statutory  condition  was  just 
and  reasonable,  and,  as  no  notice  in  writing  was  given  by 
plaintiff  to  defendants  of  what  has  been  found  to  be  a  ma- 
terial alteration  in  the  risk,  there  can  be  no  recovery  on  the 
policy. 

Appeal  dismissed   with  costs. 

Teetzel,  J.: — I  agree. 

Meredith,  C.J.: — With  some  hesitation,  I  also  agree. 
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Anglin,  J.  June  12th,  1905. 

WEEKLY  COURT. 

Re  north  bay  SUPPLY  CO. 

Campant^ — Windin^^p—Klontributori^ — Payment  for  Shares 
— Cofrnderaiian  —  President  of  Company  —  Liability  for 
Shrinkage  in  Assets. 

Appeal  by  the  liquidator  from  order  of  James  S.  Cart- 
wright,  official  referee,  striking  W.  N.  Eastwood  off  the  list 
of  eontributories  in  the  winding-up  of  the  North  Bay  Sup- 
ply- Company,  Limited,  and  refusing  to  hold  him  liable  as 
president  or  manager  of  the  company  for  a  skrinkage  of 
$15,000  in  its  assets,  which  is  alleged  to  have  occurred  in  the 
year  immediately  preceding  the  suspension  of  the  company. 

G.  F.  Shepley,  K.C.,  for  the  liquidator. 

W.  H.  Irving,  for  W.  N.  Eastwood. 

AxGLix,  J.: — ^W.  N.  Eastwood  owned  a  business  at  North 
Bay,  which,  though  very  recently  begun,  was  apparently  at 
the  time  of  the  formation  of  the  company  in  a  flourish- 
ing condition. 

Upon  the  evidence  before  the  referee,  this  business  had 
in  the  8  months  of  its  existence  earned  a  profit  of  $1,665.52 — 
stock  on  hand  $15,356.52,  less  debts  $5,189  and  capital  in- 
vested $8,500.  In  January,  1898,  Mr.  Eastwood  determined 
to  turn  his  business  into  a  joint  stock  company.  Estimating 
that  the  profits  earned  in  the  preceding  8  months — $1,665 — 
warranted  an  expectation  of  returns  slightly  exceeding 
$2,600  a  year,  he  appears  to  have  thought  himself  justified 
in  capitalizing  these  profits  on  a  10  per  cent,  basis  at  $26,000. 
To  save  some  outlay  in  fees  payable  to  the  Government,  the 
capital,  or,  as  it  is  styled  in  the  agreement  for  the  transfer 
of  Mr.  Eastwood's  property  to  the  trustees  for  the  i)rojected 
company,  the  nominal  capital,  of  the  company  was  i)laced  at 
$24,000,  consisting  of  480  shares  of  $50  each.  Mr.  East- 
wood then  sells  to  the  company  all  the  assets  of  his  business 
at  North  Bay — ^goodwill,  leasehold  premises,  stock  in  trade, 
fixtures,  furniture,  etc. — in  consideration  of  $8,500,  to  be  paid 
by  promissory  notes  of  the  company,  running  over  four  years, 
$17,500,  to  be  paid  by  the  issue  to  the  vendor  of  350  fully 
paid  up  shares  of  the  company,  and  the  assumption  by  the 
company  of  the  debts  of  the  Eastwood  business. 
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No  case  is  made  out  upon  which  this  agreement  could  be 
set  aside  as  fraudulent.  It  is  not  pretended  that  every  share- 
holder of  the  purchasing  company  was  not  fully  aware  of  the 
terms  and  of  the  nature  of  this  transaction.  No  imposition 
upon  the  company  can  be  suggested.  The  liquidator^  how- 
ever, maintains  that  the  circumstances  shew  that  the.  com- 
pany received  no  real  consideration  for  the  $17,500  of  paid 
up  stock  which  it  gave  to  Mr.  Eastwood,  and  that  as  to  this 
part  of  it  the  arrangement  was  colourable  and  a  mere  sham. 

Mr.  Eastwood  now  admits  that  he  treated  the  $8,500 
capital  invested  in  his  North  Bay  business  as  a  debt  to  him- 
self, and  that  it  was  to  cover  this  debt  that  he  took  the  $8,500 
of  promissory  notes.  Counsel  for  the  liquidator  upon  this 
admission  contends  that  the  only  consideration  received  by 
the  company  for  the  $17,500  of  paid  up  stock  issued  to  Mr. 
Eastwood,  was  the  nominal  surplus  of  stock  in  trade  over 
liabilities  of  $1,469.25.  This  figure  is  reached  by  deducting 
from  $15,356.52,  the  value  of  the  stock  in  trade,  $5,189, 
the  general  debts,  $8,500,  the  Eastwood  capital,  and  $196.77 
interest  upon  the  $8,500.  But,  though  Mr.  Eastwood's 
ledger  credits  him  with  this  $196.77  for  interest,  he  does  not 
appear  to  have  received  it  from  the  company.  The  true 
surplus,  therefore,  treating  the  $8,500  as  a  debt  of  the  East- 
wood business,  was  $1,665.52.  Mr.  Shepley  maintains  that 
this  formed  the  only  valuable  consideration  to  the  company 
for  the  shares  issued  to  Mr.  Eastwood.  He  ridicules  the  idea 
that  the  goodwill  of  the  business  had  any  value.  He  points 
out  that  the  business  had  been  only  8  months  in  existence; 
that  it  was  no  longer  to  be  carried  on  under  Mr.  Eastwood's 
name;  and  that  he  did  not  even  engage  to  refrain  from  en- 
tering upon  a  competing  business  in  his  own  name.  To  the 
yearly  lease  held  by  the  vendor  and  transferred  to  the  com- 
pany he  ascribes  no  value  whatever. 

If  the  Court  might  inquire  whether  consideration  in  kind 
received  by  the  company  was  in  fact  equal  in  value  to  the 
shares  which  it  issued,  and  might,  to  the  extent  to  which 
inadequacy  is  established,  declare  the  shares  so  issued  to  be 
unpaid,  this  case  would  probably  call  for  the  granting  of 
such  relief.  But  the  agreement  for  sale  to  the  company 
makes  no  such  apportionment  or  allocation  of  the  considera- 
tion given  by  the  company  to  the  several  component  parts  of 
the  property  which  it  acquired  as  that  for  which  learned 
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counsel  contends.  The  whole  consideration  is  paid  for  the 
entire  property  turned  over.  For  the  stock  in  trade  (not 
valued  in  the  agreement,  but,  upon  the  evidence,  valued 
shortly  before  the  agreement  was  made  at  $15,356.52)  the 
goodwill,  the  lease,  the  furniture,  fixtures,  etc.,  the  com- 
pany paid  $31,189  ($8,500  +  $17,500  +  $5,189.) 

Having  regard  to  the  principles  enunciated  in  In  re 
Wragg,  [1897]  1  Ch.  796,  and  the  cases  there  collected,  I 
am  unable  to  say  that  the  consideration  for  the  issue  of  the 
shares  obtained  by  Eastwood  was  colourable  and  a  mere 
sham.  It  may  well  be  that  all  parties  thought  $31,189  was 
not  too  great  a  price  to  pay  for  a  business  having  a  stock-in- 
trade  of  $15,356  and  capable  of  earning  $2,616  a  year.  At 
all  events  there  is  no  evidence  upon  which  I  could  find  that 
:^uch  a  belief  was  not  honestly  entertained. 

As  to  the  second  branch  of  the  appeal  it  is  true  that  the 
position  of  its  affairs  in  January,  1903,  when  the  company 
assigned,  was  found  to  be  about  $15,000  worse  than  it  ap- 
peared to  be  upon  the  stock  taking  of  the  previous  February, 
it  is  also  true  that  Eastwood  seems  wholly  unable  to  explain 
this  apparent  shrinkage.  Up  to  March,  1902,  one  Smith 
had  been  in  charge  of  the  company's  business.  Mr.  East- 
wood appears  to  have  had  up  to  that  time  no  sufficient  ground 
for  doubting  Smith's  ability  or  for  suspecting  his  honesty. 
I  have  not  the  benefit  of  Smith's  evidence.  Why  he  was  not 
called  as  a  witness  before  the  referee  was  not  stated.  But 
upon  Eastwood's  evidence  it  would  appear  that  Smith  must 
have  grossly  misrepresented  the  position  of  the  business  to 
the  company's  bankers  and  to  its  creditors.  Eastwood's  own 
ideas  of  his  duty  in  regard  to  making  fair  disclosure  to  his 
bankers  and  creditors  are  certainly  peculiar.  His  sense  of 
business  morality  is  neither  delicate  nor  keen.  But  I  am 
not  satisfied  that  he  is  chargeable  with  the  apparent  shrink- 
age of  the  year  1902.  The  statement  of  the  position  of  the 
company's  affairs  in  February,  1902,  which  the  liquidator 
makes  the  basis  of  his  claim,  was  prepared  not  by  Eastwood, 
but  by  Smith.  Although  Eastwood  admits  that  he  knew 
of  this  statement  and  that  he  saw  nothing  which  oaufjcd  him 
to  doubt  its  accuracy,  I  incline  strongly  to  the  view,  upon  the 
evidence  before  me,  all  of  which  I  have  carefully  weighed, 
that  he  was  to  a  very  great  extent  the  dupe  of  Smith,  and 
that  his  explanation  of  the  fact  that  the  assignee,  in  Janu- 
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ary,  1903,  found  a  deficit  of  $14,794.41,  although  the  state- 
ment of  Februar}*,  1902,  had  shewn  a  surplus  of  $299,  is 
correct,  viz.,  that  the  business  must  have  been  wrecked  be- 
fore he  went  to  North  Bay  in  March,  1902.  Notwithstanding 
Eastwood's  inability  to  point  to  any  error  in  Smith's  state- 
ment of  February,  1902,  it  would,  in  my  opinion,  be  unsafe 
to  base  upon  the  accuracy  or  reliability  of  that  statement  a 
judgment  holding  that  Eastwood  must  account  for  the  North 
Bay  business  upon  the  assumption  that  this  statement  ex- 
hibited its  true  position  when  he  took  the  control  and  direc- 
tion of  it.  ^^1 

The  system  upon  which  the  business  was  conducted  dur- 
ing the  year  that  Eastwood  was  in  charge — March,  1902,  to 
January,  1903 — seems  to  have  been  exceedingly  loose.  He 
Jiad  no  check  upon  the  costs  and  no  check  upon  the  daily 
sales.  Yet,  although  he  states  that  he  did  not  think  there 
was  anything  wrong  with  the  stock  taking  of  1902,  and  fails 
to  point  out  any  substantial  omission  in  the  statement  then 
made  of  liabilities,  I  am  not  satisfied  that  the  apparent 
shrinkage,  for  which  it  is  sought  to  make  him  accountable, 
is  ascribable  to  loose  business  methods,  to  gross  carelessness 
in  management,  or  to  conduct  more  reprehensible,  in  fact 
distinctly  criminal,  suggested  by  the  learned  counsel  for  the 
liquidator.  1  have  not  overlooked  the  statements  which  were 
made  with  Eastwood's  knowledge  and  apparent  sanction  to 
John  Macdonald  &  Co.,  to  Lucas,  Steele,  &  Co.,  to  Nicholas 
Garland,  and  to  the  bankers.  But,  however  reprehensible 
these  misrepresentations  of  the  compan}'^s  financial  position 
(such  they  undoubtedly  were),  I  cannot  upon  them  base  a 
finding  that  Smith's  statement  of  February,  1902,  can  be 
accepted  as  accurate  even  as  against  Eastwood.  I  am 
wholly  unable  to  say  what  was  the  real  position  of  the  com- 
pany's affairs  when  Eastwood  took  over  its  management.  It 
follows  that  it  is  impossible  to  determine  how  far,  if  at  all, 
he  should  be  held  accountable  for  the  deficit  which  was  dis- 
closed when  the  assignee  took  over  the  business. 

While  the  appellant  fails  upon  the  second  ground  as  well 
as  upon  the  first,  the  extremely  unsatisfactory  character  of 
Eastwood's  evidence  having  in  great  measure  justified  the 
liquidator  in  laimching  this  appeal,  I  dismiss  it  without 
costs. 
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June  12th,  1905. 

DIVISIONAL  COURT. 

AMES  V.  COKMEE. 

Broktr — Purchase  of  Shares  for  Customer  on  Ma/rgin — 
Moneys  Advanced  to  Keep  up  Margins  —  Recovery — In- 
structions — Usual  Course  of  Dealing — Practice  of  Brokers 
— Discharge  of  Customer — OhUgaiion  of  Broher  to  Sell — 
Several  Orders  Included  in  One  Contract  —  Interest  — 
Uypoihecatian  of  Shares  by  Broker. 

Appeal  by  defendant  from  judgment  of  Boyd,  C,  4  0. 
W.  R.  460,  in  favour  of  plaintiffs  in  action  by  brokers  against 
a  customer  to  recover  moneys  paid  to  keep  up  margins  on 
shares  bought  by,  plaintiffs  for  defendant,  and  interest  thereon. 

The  appeal  was  heard  by  Falconbridge,  CJ.,  Britton, 
J.,  Anglix,  .T. 

C.  Millar,  for  defendant. 

I).  E.  Thomson,  K.C.,  and  W.  X.  Tilley,  for  plaintiffs. 

Britton,  J.: — ^This  is  an  action  ...  for  money 
paid  by  plaintiffs  for  the  purchase,  at  defendant's  request,  of 
SOU  shares  of  Lake  Superior  Consolidated  common  stock,  and 
for  interest  on  moneys  advanced  to  carry  the  stock,  and  for 
brokerage  or  commission.     .     .     . 

Defendant  appeals,  denying  any  liability,  and  in  the 
alternative  contending  that,  if  any  liability,  it  should  be 
limited  to  the  time  of  the  sale  of  the  stock  in  the  hands  of 
Chandler  &  Co.,  through  whom  plaintiffs  purchased  for 
defendant. 

Plaintiffs  ask  that  the  judgment  be  varied  respecting 
interest,  by  awarding  interest  at  a  higher  rate  than  5  per 
cent.,  the  amount  allowed  by  the  Chancellor,     .     .     . 

Plaintiffs  were  brokers  carrying  on  busmess  at  Toronto. 
Defendant  employed  them  as  brokers,  and  did  so  of  his  own 
accord — ^not  being  in  any  way  solicited  bj  plaintiffs — and 
not  by  reason  of  any  representation  or  inducement  of  plain- 
tiffs. 

The  contract  established  by  the  evidence  is  that  plain- 
tiffs would  purchase  and  carry  for  defendant  300  shares  of 
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the  common  stock  of  the  Lake  Superior  Consolidated.  The 
questions  of  fact  which  defendant  raises  are  two:  Ist,  that 
when  he  paid  the  $3,000  on  28th  April,  1902,  he  did  so  for 
the  purpose  of  investing  that  amount  in  the  stock  mentioned, 
and  that  if  the  stock  should  appreciate  he  would  get  the 
benefit  of  it,  and  if  the  price  went  down  he  would  lose  his 
money,  and  plaintiffs  could  protect  themselyes  from  lose  by 
selling  before  the  drop  was  sufficient  to  use  up  the  $3,000 
put  in  as  a  ten-point  margin;  and  2nd,  that  when  defendant 
subsequently  paid  the  $1,800,  he  did  so  upon  the  express 
agreement  that  this  should  be  in  full  satisfaction  of  any 
claim  plaintiffs  had  in  reference  to  this  transaction. 

The  evidence  is  quite  against  defendant  upon  each  con- 
tention. If  defendant  intended  to  risk  only  $3,000  in  this 
speculation,  he  should,  in  making  an  arrangement  or  bar- 
gain contrary  to  the  ordinary  course  of  a  broker's  business 
for  a  client,  have  done  very  differently  from  what  he  says 
lie  did  in  his  first  interview  with  Mr.  Fraser  at  plaintiffs* 
office. 

The  payment  of  the  $1,800  was  made  on  25th  Septem- 
ber, 1902,  and  it  followed  almost  immediately  after  the  letter 
written  by  plaintiffs  on  the  16th  of  that  month,  which  states : 
*'We  find  in  looking  into  your  account  that  it  is  $1,800 
short  of  a  fair  margin.'*  This  stock  purchase  was  the  only 
matter  of  account  between  the  parties.  If  the  contract  is 
established,  then  it  became  the  duty  of  plaintiffs  to  carry 
it  out.  They  \fere  bound  to  purchase  and  to  carry  so  long 
as  there  was  no  default  on  defendant's  part,  and  until  plain- 
tiffs should  insist  upon  defendant  paying  for  and  accepting 
the  stock,  or  until  defendant  should  instruct  plaintiffs  to 
sell. 

The  relationship  of  broker  and  principal  once  established, 
the  broker  is  entitled  to  indemnity  so  long  as  he  carefully 
carries  out  the  instructions  of  his  principal. 

Plaintiffs  purchased  the  stock  at  apparently  the  best  price 
for  which  it  could  be  bought  in  the  only  market  where  the 
stock  was  regularly  listed  upon  a  stock  exchange.  Defen- 
dant could  have  had  it  at  any  time  on  paying  the  balance  of 
the  purchase  price,  or  he  could  at  any  time  have  instructed 
plaintiffs  to  sell,  and  have  closed  the  account  at  a  profit  or 
loss  according, to  the  date. 
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The  purchase  was  on  28th  AprU,  1902,  at  30  1-2.  .  .  . 
Plaintiffs  sold  on  10th  July,  1903,  for  2  81-100. 

In  September,  1902,  had  defendant,  instead  of  paying  in 
the  further  sum  of  $1,800,  instructed  plaintiffs  to  sell,  his 
Io65,  even  at  a  sale  at  lowest  point  for  that  month,  would 
have  been  only  6  3-4  points  over  and  above  the  interest  and 
commissions.  Defendant  did  not  ask  plaintiffs'  advice.  He 
does  not  complain  of  any  negligence  on  plaintiffs'  part  in 
buying  or  selling. 

I  do  not  think  there  was  any  duty  cast  upon  plaintiffs  of 
disclosing  that  they  .  .  .  had  entered  into  negotiations 
for  securing,  or  had  actually  secured,  an  option  on  any  quan- 
tity of  this  stock. 

As  a  matter  of  fact,  defendant  says  he  heard  that  Mr. 
Ames  had  purchased  this  Lake  Superior  Consolidated  Stock, 
and  was  advising  others  to  purchase.  .  .  .  There  seems 
to  be  no  evidence  of  any  bad  faith  on  plaintiffs'  part  or  of 
^^y  i^gg^g  with  the  market  to  enhance  or  depreciate  this 
stock.  So  far  as  the  market  price  was  concerned,  defendant 
could  have  informed  himself;  and,  in  the  absence  of  any 
injury  or  attempt  to  get  information  from  any  source  or 
advising  with  or  consulting  plaintiffs,  he  can  hardly  blame 
them  for  holding  imtil  July,  1903,  or  for  selling  then. 

The  questions  of  law  that  arise  are:  (1)  As  to  the  right 
of  plaintiffs  to  hypothecate  the  stock  for  advances  made  to 
them.  The  authorities  cited  by  the  Chancellor  seem  entirely 
to  cover  this — that  there  is  the  right  of  hypothecation.  (2) 
Were  the  shares  sold  by  Chandler  &  Co.  in  December  de- 
fendant's shares  so  that  he  is  entitled  to  call  that  a  conver- 
sion and  to  compel  plaintiffs  to  account  as  of  that  date?  .  .  . 

[Reference  to  Clarkson  v.  Snider,  10  0.  R.  568.] 

Plaintiffs  say  they  had  at  all  times  after  the  purchase  of 
these  300  shares  that  quantity  of  this  stock  to  deliver  to  de- 
fendant, had  he  asked  for  it  and  paid  the  balance.  It  is  not 
a  question  of  after-acquired  stock. 

Clarkson  v.  Snider  is  authority  for  the  proposition  that 
where  there  is  by  the  broker  hypothecation  of  all  the  stock 
to  secure  advances  upon  it,  which  have  no  reference  to  the 
advances  by  the  broker  to  the  client,  and  without  reference 
to  the  rights  of  the  client,  such  hypothecation  is  equivalent 
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to  an  absolute  transfer,  and  amounts  to  a  conversion.  But, 
upon  the  evidence,  there  was  not  in  this  case  any  hypotheca- 
tion without  reference  to  the  rights  of  defendant.  It  is  said 
by  the  witnesses  Fraser  and  Tudhope  that  plaintiflEs  always 
had  the  shares  on  hand  for  defendant.  Plaintiffs  always  had 
in  mind  that  in  dealing  with  this  stock  it  was  necessary  that 
they  should  retain  in  their  vaults  or  in  their  control  enough 
to  satisfy  the  demand  of  any  client  for  whom  any  of  the 
stock  was  purchased.  They  say  they  did  so  deal  with  it,  and 
did  so  control  the  stock,  notwithstanding  any  hypothecation 
of  it.  As  evidence  of  this,  plaintiffs  did  not  require  to  pur- 
chase any  stock  to  sell  nominally  as  defendant's  stock,  but 
they  sold,  as  defendant's  stock,  stock  which  they  controlled 
from  the  time  of  the  purchase  for  defendant.  No  one  is 
called  to  dispute  the  positive  evidence  given  that  plaintiffs 
were  always  ready  to  deliver,  and  defendant  does  not  in  his 
statement  of  defence  rely  upon  the  alleged  hypothecation 
as  freeing  him  from  liability,  nor  was  that  point  put  for- 
ward at  the  trial. 

There  seems  to  me  no  doubt  whatever  that  defendant 
could  at  any  time  after  the  purchase  have  had  delivery  of  the 
stock  upon  payment  of  the  balance.     .     .     . 

It  appears  to  me  that,  upon  the  evidence,  plaintiffs  never 
parted  with  the  stock  so  as  to  prejudice  defendant,  and  al- 
ways had  such  control  of  a  sufficient  amount  of  this  stock  as 
would  enable  them  to  deliver  it  to  defendant  upon  demand 
and  upon  payment  of  balance  due  by  him. 

I  am  of  opinion  that  in  strict  law  plaintiffs  are  nor  en- 
titled to  charge  the  \  per  cent,  commission  on  sale  of  the 
stock.  The  stock  was  not  sold  under  instructions  from  de- 
fendant. Plaintiffs  are  entitled  to  what  they  paid  in  Phila- 
delphia, but  to  no  profit  on  that  sale — a  sale  for  their  own 
benefit.  Plaintiffs  apparently  paid  1-16,  equivalent  to 
$18.75.  There  should  be  a  credit  to  defendant  of  $50.2^. 
Subject  to  this  the  appeal  should  be  dismissed  with  costs. 

Palconbridge,  C.J.,  gave  reasons  in  writing  iot  (he 
same  conclusions. 

Anglin,  J.,  dissented  upon  the  ground  of  a  pledge  by 
plaintiffs  of  defendant's  stock,  giving  written  reasons. 
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Anglin,  J.  June  13tk.  r."»5. 

CHAMBERS. 

MOLSOXS  BANK  v.  EAGEK. 

Vendor  and  Purchaser — Incumbrance — Lis  Pendens — Notice 
— Inlerpleader, 

Motion  by  Alexander  Kose,  purchaser,  for  leave  to  pay 
his  purchaj5e  money  into  Court  or  for  an  interpleader  order. 

D.  L.  McCarthy,  for  applicant. 

H.  M.  Mowat,  K.C.,  for  vendor. 

J.  A.  Macintosh,  for  plaintiffs. 

Anglin,  J.: — Given  tlie  complexion  most  favourable  to 
the  contention  of  the  applicant,  the  material  facts  upon  this 
motion  may  be  stated  as  follows: 

In  a  pending  action  the  Molsons  Bank  seek  to  set  aside, 
as  fraudulent  as  against  themselves  and  his  other  creditors, 
a  grant  of  certain  lands  by  one  Sanderson  to  his  wife,  the 
present  vendor.  Before  accepting  conveyance  of  these  lands 
or  paying  the  purciiase  money,  the  purchaser  from  Mrs. 
Sanderson  is  apprised  of  the  registration  of  a  certificate  ol 
lis  pendens  issued  in  the  action  brought  by  the  bank. 

Upon  the  purchaser's  refusal  to  complete  his  purchase, 
the  vendor  sues  for  the  purchase  money,  alleging  that  a  con- 
veyance of  the  lands  in  question  had  been  duly  accepted  and 
registered  on  behalf  of  the  purchaser  before  the  registration 
of  the  certificate  of  lis  pendens,  and  in  such  circumstances 
that  the  purchaser  cannot  be  said  to  have  had  actual  notice 
of  the  bank's  position.  The  bank  intimate  their  intention 
to  press  their  attack  upon  the  vendor's  title,  insisting  that 
the  purchaser  is  bound  by  notice  of  their  claim  and  can  only 
acquire  the  lands  subject  to  it. 

The  purchaser  now  moves,  under  R.  S.  0.  1897  ch.  110, 
sec.  15,  for  an  order  permitting  him  to  pay  his  purchase 
money  into  Court  **  to  create  a  fund  to  discharge  an  incum- 
brance in  the  nature  of  a  lis  pendens/'  etc.  In  the  alterna- 
tive he  asks  for  relief  by  w^ay  of  interpleader  under  Rule 
1103,  asserting  that  he  is  under  liability  for  a  debt  or  for 
money  for  or  in  respect  of  which  he  is  or  expects  to  be  sued 
by  two  persons  making  adverse  claim  thereto. 
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That  the  registration  of  a  certificate  of  lis  pendens  is  not 
an  incumbrance  within  the  meaning  of  R.  S.  0.  ch.  119,  sec. 
15,  is  abundantly  clear.  It  does  not  create  any  lien  or  charge 
upon  the  lands  against  which  it  is  registered.  Nor  is  this 
case  one  in  which  it  would  be  at  all  possible  to  comply  with 
the  requirements  of  the  statutory  provision  which  the  pur- 
chaser invokes. 

Neither  is  he  entitled  to  relief  by  way  of  interpleader. 
His  vendor  claims  the  purchase  money  of  the  lands  in  ques- 
tion. That  may  be  a  debt  or  money  for  which  the  purchaser 
is  under  liabili^  to  his  vendor.  But  the  Molsons  Bank  do 
not  and  cannot  assert  any  liability  on  the  part  of  the  pur- 
chaser to  pay  to  them  such  purchase  money.  Their  claim 
must  be  to  have  it  declared  that  the  lands  in  question  are 
exigible  to  meet  the  demands  of  themselves  and  the  other 
creditors  of  the  vendor's  grantor.  Rule  1103  "  deals  with  a 
liability  in  one  person  to  pay  a  specific  sum  of  money,  while 
at  the  same  time  two  other  persons  are  making  claims  in 
respect  of  that  sum:"  Ingham  v.  Walker,  3  T.  L.  R.  448, 
31  Sol.  J.  271.    See  too  Baxter  v.  Day,  73  Wise.  27. 

This  application  is,  I  think,  wrongly  conceived,  and  must 
be  dismissed  with  costs  to  be  paid  by  the  applicant  to  the 
vendor.  The  Molsons  Bank,  having  supported  the  motion, 
should  have  no  costs. 


June  13th,  1905. 
divisional  court. 

McGAVIN  V.  CAMPBELL. 

SummatyJud^m^ni — Action  for  Mortgage  Money — Defence  — 
Agreement  to  Postpone — Uncofiditional  Leave  to  Defend — 
Writ  of  Summons — Special  Indorsement — Interest. 

Upon  the  application  of  plaintiff,  the  local  Judge  at 
Walkerton  made  an  order  dated  17th  April,  1905,  allowing 
plaintiff  to  amend  the  particulars  indorsed  on  the  writ  oi 
summons,  and  for  summary  judgment  under  Rule  603 
against  defendant  for  the  amount  claimed  by  the  amended 
particulars  with  costs. 

The  amended  particulars  were  as  follows: 

1.  Agreement  bearing  date  21st  September,  1903,  made 
between  Robert  John  Barton  of  the  first  part,  and  the  de- 
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fendant  of  the  second  part,  containing  a  covenant  to  pay 
I860  and  interest  as  therein  mentioned,  and  assigned  to 
plaintiff. 

2.  A  certain  mortgage  bearing  date  Ist  December,  1894, 
made  by  Robert  John  Barton  to  (Jeorge  Lambert  and  duly 
assigned  to  plaintiff. 

The  plaintiff,  as  assignee  of  the  agreement  and  of  the 
mortgage,  claims  from  the  defendant,  imder  and  by  virtue 
of  the  clauses,  agreements,  and  covenants  therein  contained, 
$405.57  and  interest  as  follows,  that  is  to  say: 
Jany.  1st,  1905.  To  instalment  due  under  agreement. $  60  00 
To  interest  on  $415  at  6  per  cent, 
from  July  1st,  1904,  to  January 

Ist,   1906    12  45 

1st,  To  principal  due  on  mortgage 325  00 

To  interest  on  mortgage  from  July 
1st,  1904,  to  January  1st,  1905, 
at  5  per  cent 8  12 


$405  57 

And  plaintiff  claims  interest  on  $405.57  at  5  per  cent. 

from   let  January,   1905,   until   judgment.    And  plaintiff 

claims  as  assignee  of  the  agreement  and  mortgage  and  of  the 

covenants  therein  contained. 

In  answer  to  the  application  for  this  order  defendant 
filed  his  own  affidavit  to  the  effect  that  at  the  time  he  en- 
tered into  the  agreement  referred  to  in  plaintiff^s  affidavit 
and  the  particulars  above  set  out,  it  was  distinctly  agreed 
and  understood  by  and  between  Barton  and  himself  that 
Barton  would  carry  a  mortgage  of  $325  imtil  such  time  as 
defendant  completed  the  full  payment  of  the  balance  of 
$475  of  the  purchase  money  in  the  manner  set  out  in  the 
agreement,  and  that  defendant  was  not  to  be''called  upon  for 
payment  of  the  principal  of  the  mortgage  or  any  part  thereof 
until  after  the  payment  of  the  last  instalment  of  $55;  and 
further  that  he  had  a  good  defence  to  the  action  on  the 
merits,  &c.  This  affidavit  was  not  contradicted  by  any  ma- 
terial in  reply. 

Prom  this  order  defendant  appealed,  and  on  the  hearing 
of  the  appeal  Meredith,  C.J.,  by  order  dated  25th  April 
and  28th  April  (plaintiff  having  made  a  certain  election  be- 
tween the  two  dates)  directed  that  on  default  of  defendant 
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paying  to  plaintiff  $81.17  for  debt  and  $25  on  account  of 
costs  within  10  days,  the  appeal  should  be  dismissed  with 
cost^;  and  it  was  further  ordered  that  in  the  event  of  3e- 
fendant  paying  $81.17  and  $25,  the  costs  of  the  appeal 
should  be  to  plaintiff  in  any  event. 

IVomi  Jthis  order  defendant  appealed  to  a  Divisional 
Court,  upon  the  grounds:  1.  That  defendant  should  not  be 
debarred  from  setting  up  his  defence,  that  plaintiff  was 
bound  by  the  agreement  of  the  original  vendor  to  postpone 
or  procure  the  postponement  of  the  first  mortgage  referred 
to  in  the  affidavit  of  plaintiff  until  after  certain  payments 
had  been  made  under  the  agreement  for  sale  referred  to  In 
the  affidavit  of  plaintiff. 

2.  That  the  writ  of  summons  was  not  sufficiently  or 
properly  indorsed  under  Rule  603. 

W.  Proudfoot,  K.C.,  for  defendant. 

A.  G.  Slaght,  for  plaintiff. 

The  judgment  of  the  Court  (Falcoxbridge,  C.J.^ 
Brixton,  J.,  Magee,  J.),  was  delivered  by 

Falcon  BRIDGE,  C.J.: — It  was  admitted  that  as  to  the 
sum  of  $81.17  defendant  had  no  defence. 

It  was  admitted  by  plaintiff  that  he  took  the  mortgage  in 
question  subject  to  all  the  equities  which  might  exist  be- 
tween defendant  and  Barton,  and  that  tlierefore  plaintiff's 
rights  were  no  higher  than  those  of  Barton. 

The  cases  of  Wilkes  v.  Kennedy,  16  P.  R.  204,  and 
Munro  v.  Orr,  17  P.  l\.  53,  are  direct  authorities  against  the 
granting  of  a  summary  judgment  in  a  case  like  the  present. 
The  affidavit  of  defendant  is  (juite  uncontradicted  as  to  the 
agreement  which  he  sets  up  between  Barton  and  himself. 
In  Jacobs  v.  Booth's  Distillery  Co.,  85  L.  T.  R.  262  (also 
reported  in  50  W.  R.  49),  it  is  held  that  where  there  is  a 
triable  issue  the  defendant  should  not  be  shut  out  from  lay- 
ing his  defence  before  the  Court,  and  the  chances  of  succe-s 
are  not  to  be  determine<l  u])()n  summary  applicaticni. 

It  is  extremely  doubtful  whether  the  amended  indorse- 
ment is  sufticient,  both  as  to  the  question  of  compound  in- 
terest (Munro  v.  Pike,  15  P.  R.  164),  and  whether  payment 
of  this  mortgage  is  the  subject  of  a  special  indorsement  at 
all. 


a  MALL  V.  TORONTO  K.  W.  CO,  97 

The  appeal  will,  therefore,  be  allowed  except  as  to  the  sum 
of  $81.17,  for  which  plaintiff  may  have  judgment  without 
costs,  in  the  meantime.  As  to  the  rest  of  plaintiff's  claim 
defendant  will  be  allowed  to  defend  imconditionally. 

Costs  here  and  below  will  be  costs  to  defendant  in  any 
event. 


June  13th,  1905. 
divisional  court. 

SMALL  V.  TORONTO  B.  W.  CO. 

Street  Railways — Injury  to  Person  Walking  on  Track-^Neg- 
ligence  —  Cause  of  Injury  —  Contributory  Negligence  — 
Findings  of  Jury — Neglect  to  Give  Warning — Neglect  to 
Look  for  Car. 

Appeal  by  defendants  from  judgment  of  Morgan, 
Junior  Judge  of  the  County  Court  of  York,  in  favour  of 
plaintifiE  for  $150  in  an  action  for  damages  for  personal  in- 
juries sustained  by  him  while  walking  north  on  Lansdowne 
avenue,  in  the  city  of  Toronto,  about  7  o'clock  on  the  morn- 
ing of  9th  March,  1904,  caused  by  the  alleged  negligence  of 
defendants  in  the  management  of  -one  of  their  cars  running 
north  and  another  runningi  south  on  that  street,  by  failure 
to  give  proper  warnings,  and  the  ineffectual  applicances  on 
the  cars  to  stop  them,  whereby  plaintiff  was  run  into  by  the 
eouth-bound  car,  causing  the  injury  complained  of. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Mao- 
Mahon,  J.,  Clute,  J. 

J.  Bicknell,  K.C.,  for  defendants. 

W.  N.  Tilley,  for  plaintiff. 

lL^cMAHON,  J.: — The  railway  company  by  using  their 
snow  plow  on  Lansdowne  avenue  threw  the  snow  from  tho 
railway  tracks  into  the  sidewalks,  and  plaintiff  said  that  in 
consequence  thereof  he  was  obliged  to  leave  the  sidewalk 
and  walk  on  the  railway  tracks;  that  going  north  on  the 
east  track  between  Lappan  and  Royce  avenues  he  heard  the 
gong  of  the  car  behind  him  ringing,  and  crossed  to  the  west 
track,  and  shortly  afterwards  encountered  a  car  coming 
south,  by  which  he  was  struck  and  injured. 

VOL.  VI.  O  W.R.  NO.  4-8 
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Plaintiff  was  Ssked: 

*'  Q.  Did  you  look  back  to  see  the  car?  A.  Well,  I  walked 
a  short  distance  and  then  looked  back. 

Q.  Was  there  any  car  on  the  west  track  that  you  stepped 
on  between  you  and  Royce  avenue  (where  the  south-bound 
car  turns  into  Lansdowne  avenue)  then?    A.  No. 

Q.  Did  you  look  to  see?    A.  Yes. 

Q.  And  how  far  behind  you  would  you  say  that  the  car 
that  was  going  north  was  when  you  looked  back  the  first 
time?    A.  Well,  I  suppose  about  150  feet. 

Q.  Now,  after  you  looked  back  then  did  you  look  back 
again?    A.  Yes. 

Q.  How  far  had  you  gone  in  the  meantime?  A.  Well, 
between  about  40  feet. 

Q.  How  far  behind  you  was  it  then,  do  you  remember? 
A.  It  would  be  about  20  yards. 

Q.  About  60  feet?    A.  Yes,  about  that 

Q.  Why  were  you  watching  that  car?  A.  I  was  watching 
that  car  to  come  up  so  that  I  could  get  around  to  the  back 
of  it. 

Q.  While  you  were  in  the  west  track  you  were  watching 
for  tiie  up  car  to  pass  you  so  that  you  could  follow  behind 
it?    A.  Yes. 

Q.  Was  that  what  your  attention  was  on?    A.  Yes. 

Q.  Did  you  look  to  see  whether  any  car  was  coming  from 
the  north?    A.  No. 

Q.  That  is  coming  south?    A.  No,  not  at  any  time. 

Q.  You  are  referring  now  to  the  time  when  you  were 
watching  the  up  car  for  it  to  pass  you  so  that  you  could  get 
behind  it?    A.  Yes. 

Q.  How  near  was  the  car  coming  north  to  you  when  you 
were  watching  to  get  around  behind  it?  A.  About  20  yards 
or  so. 

Q:  When  did  you  first  know  there  was  a  car  coming  south  ? 
A.  I  never  knew  there  was  a  car  coming  south  until  I  was 
knocked  down. 

Q.  Was  there  any  ringing  of  the  gong  on  the  south- 
bound car?    A.  No. 

Q.  Then  where  was  the  north-bound  car  when  you  were 
struck?  A.  Well,  it  must  have  been  passed  the  time  I  was 
struck.^' 

Plaintiff  said  he  was  about  70  or  80  yards  from  Boyce 
avenue  when  he  was  struck  bv  the  south-bound  car. 
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"Q.  And  if  the  accident  happened  80  yards  or  more  than 
that  from  Boyce  avenue,  why  didn't  you  see  the  south-bound 
car  A.  Because  the  car  was  not  there  the  last  time  I 
looked  up,  the  time  I  was  looking  straight  ahead. 

Q.  Tou  were  walking  straight  ahead  all  that  time?  A. 
Before  I  turned  around. 

Q.  Actually  walked  right  into  the  car?    A.  No. 

Q.  You  must  have?    A.  No. 

Q.  You  were  walking  on  the  west  track,  weren't  you? 
A.  Yes. 

Q.  Going  north?    A.  Yes. 

Q.  And  the  car  was  coming  south?    A.  Yes. 

Q.  But  you  told  us  you  were  walking  on  the  car  track  for 
40  feet?    A.  Yes. 

Q.  If  you  were  walking  on  the  track,  and  the  car  had  to 
go  80  yards  while  you  went  60  feet,  you  must  have  seen  it? 
A.  No. 

Q.  Was  there  anything  to  prevent  it  if  you  had  looked  ? 
A.  No. 

Q.  So  then  it  was  really  your  own  fault  fur  not  looking, — 
that  is  right,  isn't  it?    A.  No. 

Q.  You  think  you  have  a  right  to  walk  along  the  car 
track  knowing  that  cars  are  coming  down  the  track,  and 
knowing  that  they  were  coming, — you  were  expecting  one? 
A.  I  think  they  had  a  right  to  warn  me. 

Q.  You  were  expecting  a  car,  weren't  you?    A.  Yes. 

Q.  And  you  knew  one  was  likely  to  come  any  minute? 
A.  I  didn't  know  there  was  one  there. 

Q.  Didn't  you  expect  a  car  any  minute?  A.  I  didn't 
know  there  was  one  there. 

Q.  Did  you  expect  a  car  any  minute?    A.  Yes. 

Q.  And  you  walked  right  up  on  that  track  and  didn't 
look?    A.  I  was  paying  attention  to  the  north-bound  car. 

Q.  And  you  couldn't  pay  attention  to  the  one  coming 
down  also?    A.  No. 

Q.  Although  you  expected  that  there  would  be  one  com- 
ing down?    A.  I  couldn't  see  both  ways  at  once. 

Q.  No  trouble  to  look  back  and  then  turn  right  around 
in  front  of  you  again,  it  was  merely  a  matter  of  turning  the 
head,  wasn't  it?    A.  Yes. 

Q.  It  would  occupy  about  half  a  second? — like  that — that 
was  right,  wasn't  it?    A.  Yes." 
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James  McMillan^  Tvho  was  called  by  plaintiff,  said  he  was 
walking  north  on  the  east  track,  behind  plaintiff,  when  the 
gong  of  the  north-bound  car  rang.  It  was,  he  thought, 
about  60  feet  behind  him.  He  (McMillan)  stepped  off  the 
track  into  the  snow,  while  the  car  passed.  He  saw  the  south- 
bound car  coming  around  the  turn  from  Boyce  avenue  on  to 
Lansdowne  avenue.  Plaintiff  had  then  reached  the  west 
track,  and  would  be  about  70  yards  from  Boyce  avenue.  Mr. 
McMilan  thought  plaintiff  had  gone  about  60  feet  on  the 
west  track  before  he  was  struck,  and  he  saw  plaintiff  was  in 
danger  when  the  south-bound  car  was  about  25  feet  from 
him,  but  did  not  see  him  struck,  as  the  end  of  the  north- 
bound car  was  opposite  the  point  at  which  he  was  struck. 

The  motorman  on  the  south-bound  car  said  that  when 
the  car  had  run  60  or  70  yards  on  Lansdowne  avenue  from 
the  turn  at  Boyce  avenue,  he  saw  a  man  crossing  over  from 
the  east  on  to  the  west  track,  his  car  then  being  only  10  or 
12  feet  away  from  him,  and  as  soon  as  he  saw  him  he  shut 
off  the  current  and  reversed,  but  the  car  struck  the  man.  Ho 
said  the  gong  was  ringing  from  the  time  the  car  left  Boyce 
avenue,  and  thought  it  was  not  running  more  than  4  miles 
an  hour,  and  running  at  that  rate  the  car  could  be  stopped 
in  about  35  or  40  feet. 

George  Young,  the  conductor,  said  the  gong  was  ringing 
all  the  way  down  Lansdowne  avenue,  and  the  car  was  running 
between  4  and  5  miles  an  hour. 

Frederick  Cook,  the  conductor  on  the  north-bound  car, 
said  that  as  his  car  came  along  he  saw  a  man  about  15  feet 
in  front  of  him  on  the  devil-strip,  walking  towards  the  west 
track,  and  the  south-bound  car  had  just  got  fairly  started 
down  Lansdowne  avenue  and  was  then  about  150  feet  from 
plaintiff. 

Myles  Cowman,  the  motorman  on  the  north-bound  car,  said 
he  saw  plaintiff  on  the  \vest  track  about  30  feet  south  of  him, 
and  the  south-bound  car  was  then  about  10  feet  from  plain- 
tiff. So  that  when  Cowan  saw  the  plaintiff  the  latter  was 
40  feet  from  the  south-bound  car. 

Earnest  Su'iser,  assistant  storekeeper  in  the  Canada 
Foundry  Company,  where  plaintiff  worked,  was  on  the  back 
of  the  car  going  north  and  heard  a  cry  and  looking  around 
saw  a  man  on  the  fender  of  the  south-bound  car,  which  was 
going  at  5  or  6  miles  an  hour,  and  it  ran  the  length  of  a  car 
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(about  35  feet)  past  the  north-bound  car,  and  he  thought  the 
injured  man  must  have  been  struck  when  the  south-bound 
car  was  opposite  the  front  of  the  north-bound  car. 

Hugh  Wilkinson  was  in  the  vestibule  of  the  north-bound 
car  and  saw  several  men  walking  on  the  track  in'  front  of  the 
car,  and  when  the  gong  rang  some  stepped  aside  into  the 
snow  until  the  car  passed,  but  when  the  car  was  &5  or  30 
feet  from  one  of  them  that  one  stepped  over  on  the  west 
track,  the  south-bound  car  then  being  about  16  feet  from  him, 
and  just  before  reaching  the  west  track  he  turned  around  to 
look  at  the  north-boimd  car.  He  thought  the  man  was  in 
danger  the  moment  he  reached  the  west  track,  and  had  he 
seen  the  car  and  made  an  effort  he  could  have  got  off  the 
track,  but  he  did  not  seem  to  notice  the  car. 

The  rate  at  which  the  south-bound  car  was  said  to  be 
running  was  estimated  by  the  different  witnesses  to  be  from 
4  to  6  miles  an  hour,  but  assuming  that  it  was  5  miles  an 
hour,  it  would  run  7  feet  each  second.  It  was  stated  that  a 
car  running  4  miles  an  hour  could  be  stopped  in  a  distance 
of  from  30  to  40  feet. 

The  Judge  of  the  County  Court  submitted  questions  to 
the  jury,  which,  together  with  their  answers,  are: 

"1.  When  plaintiff  was  struck  by  the  south-bound  car, 
how  far  was  he  north  of  the  north-bound  car?    A.  10  feet 

2.  How  far  away  from  plaintiff  was  the  south-bound  car 
when  he  crossed  from  the  east  to  the  west  track?  A.  221 
feet. 

3.  Could  defendants'  motorman  on  the  south-bound  car 
have  seen  plaintiff  when  he  crossed  to  the  west  track?  A. 
Tea. 

4.  Could  he  have  stopped  his  car  in  time  to  avoid  the 
accident?    A.  Yes. 

5.  Were  defendants  guilty  of  negligence  which  caused 
the  accident  to  plaintiff,  and,  if  so,  state  in  what  way  they 
were  guilty  of  negligence?  A.  Yes,  in  that  the  motorman 
of  the  south-bound  car  did  not  see  Small  until  he  was  within 
10  feet  of  him,  and  did  not  sound  his  gong. 

6.  Was  the  gong  of  the  south-bound  car  sounded  between 
Boyce  avenue  and  the  place  of  accident,  and  at  such  place 
as  plaintiff  could  reasonably  have  heard  it  ?     A.  No. 
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7.  Could  the  plaintiff  have  seen  the  south-bound  car  be- 
fore the  accident?    A  Yes. 

8.  Could  he  by  reasonable  care  and  diligence  have  avoided 
the  accident?    A.  Yes. 

9.  If  you  find  defendants  guilty  of  negligence,  find  the 
amount,  of  damages  sustained  by  plaintiff?    A.  $150.^^ 

In  addition  to -the  questions  submitted  to  the  jury,  coun- 
sel for  plaintiff  desired  the  Judge  to  submit  the  following: 

"Notwithstanding  the  contributory  negligence  of  plain- 
tiff, if  any,  could  defendants  by  the  exercise  of  ordinary  care 
have  avoided  the  accident,  notwithstanding  such  negligence 
of  plaintiff?" 

In  a  certificate  furnished  by  the  trial  Judge  he  states  that 
counsel  for  defendants  did  not  object  to  the  question  asked 
being  put,  but  he  (Judge  Morgan)  was  of  opinion  that  if  the 
jury  found  that  defendants*  car  was  such  a  distance  from 
plaintiff  as  to  have  made  it  perfectly  obvious  that  defen- 
dants could  have  avoided  the  accident,  then  the  question 
was  unnecessary. 

According  to  plaintiff's  own  testimony,  his  attention  was 
not  directed  to  the  car  which  was  coming  towards  him,  but 
he  was  watching  the  car  behind  him,  as  he  intended  getting 
in  the  rear  of  it  after  it  had  passed;  and  in  his  anxiety  to 
do  that  he  seemed  to  have-  been  regardless  of  all  danger  from 
a  south-bound  car,  for  he  said:  "*I  was  paying  attention  to 
the  north-bound  car,  and  could  not  pay  attention  to  one 
coming  down  also.    I  could  not  see  both  ways  at  once.*' 

Plaintiff  expected  to  meet  a  south-bound  car,  and  it  was 
his  duty  to  look  in  the  direction  from  which  danger  was  to 
be  apprehended  from  an  approaching  car;  but  he  allowed 
his  attention  to  be  diverted  to  a  car  behind  him  on  another 
track,  from  which  no  danger  could  be  apprehended,  and,  as 
he  "could  not  see  both  ways  at  once,"  he  did  not  see  the 
south-bound  car,  which  was  in  sight,  and  when  he  last 
turned  to  look  behind  him  it  was,  according  to  Hugh  Wil- 
kinson's evidence,  almost  *upon  him. 

Plaintiff  could  not  have  helped  seeing  the  car  had  he 
looked  when  he  reached  the  west  track,  as  the  car  was  then 
in  full  view,  and  McMillan,  whom  he  called  as  a  witness, 
saw  it,  although  he  was  25  feet  behind  plaintfff.  Other 
witnesses  who  saw  the  south-bound  car  on  the  west  track 
and  saw  plaintiff  when  he  reached  that  track  and  considered 
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he  was  in  danger,  said  he  was  proceeding  along  the  track 
regardless  of  the  close  proximity  of  the  car  to  him. 

As  said  by  Lord  Chancellor  Cairns,  in  Dublin,  Wicklow, 
and  Wexford  R.  W.  Co.  v.  Slattery,  3  App.  Cas.  at  p.  1166: 
''  If  a  railway  train,  which  ought  to  whistle  when  passing 
through  a  station,  were  to  pass  through  without  whistling, 
and  a  man  were,  in  broad  daylight,  and  without  anything, 
either  in  the  structure  of  the  line  or  otherwise,  to  obstruct 
his  view,  to  cross  in  front  of  the  advancing  train  and  be 
killed,  I  should  think  the  Judge  ought  to  tell  the  jury  that 
it  was  the  folly  and  recklessness  of  the  man,  and  not  the 
carelessness  of  the  company,  which  caused  his  death.  This 
would  be  an  example  of  what  was  spoken  in  this  House  in 
Jackson  v.  Metropolitan  B.  W.  Co.  (ib.)  193),  an  incuria, 
but  not  an  incuria  dans  locum  injurise.  The  jury  could  not 
be  allowed  to  connect  the  carelessness  in  not  whistling  with 
the  accident  to  the  man  who  rushed,  with  his  eyes  open,  on 
his  own  destruction.'' 

It  was  plaintiff's  total  disregard  of  his  own  safety  in 
looking  behind,  when  he  could  by  looking  before  him  on  the 
track  on  which  he  was  walking  have  seen  the  car  coming 
towards  him  and  still  remained  on  the  track,  that  caused 
the  collision  and  consequent  injury  to  him.  So  that,  not- 
withstanding the  answers  given  by  the  jury  to  the  3rd,  4th, 
5th,  and  6th  questions,  they  having  found  in  answer  to  the 
7th  and  8th  questions  that  plaintiff  could  have  seen  the 
south-bound  car  before  he  crossed  to  the  west  track,  and 
that  he  coidd  by  reasonable  care  have  avoided  the  accident, 
the  trial  Judge  should,  in  my  opinion,  have  dismissed  the 
action. 

This  is  not  a  case  in  which  it  was  necessary  or  proper  to 
submit  to  the  jury  the  question  suggested  by  counsel  for 
plaintiff. 

The  judgment  directed  to  be  entered  by  the  Judge  of  the 
County  Court  must  be  set  aside  and  judgment  entered  for 
defendants  dismissing  the  action.  The  defendants  are  en- 
titled to  the  costs  of  the  action  and  appeal  if  they  choose 
to  exact  them. 

Falconbridge,  C.J.,  concurred. 

Clute,  J.,  took  no  part  in  the  judgment  owing  to  ill- 
ness; the  parties  agreed  to  accept  the  judgment  of  the  other 
members  of  the  Court. 
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Teetzel,  J.  June  14th,  1905. 

WEEKLY  COURT. 

Be  ARMSTRONG  AND*  MOYES. 

Arbitration  and  Award — Scope  of  Reference — Construction  of 
Award — Misconduct  of  Arbitrator —Pei-mitttng  Award  to 
be  Drawn  by  Solicitor  for  Contestants — Costs — Motion  to 
Set  aside  Award, 

Motion  by  Arthur  Armstrong  and  W.  C.  Armstrong, 
claimants,  to  set  aside  or  have  referred  back  an  award  made 
by  Winchester,  Co. J.,  between  the  claimants  and  J.  M. 
Moyes,  C.  D.  Warren,  and  the  Schomberg  and  Aurora  R.  W. 
Co.,  under  an  agreement  entered  into  between  them  and 
others,  dated  16th  February,  1898,  relating  to  the  acquisi- 
tion by  Moyes  of  the  stock  of  the  claimants  and  others  in 
the  railway  company  and  to  the  construction  of  the  railway. 

E.  E.  A.  DuVemet,  for  applicants. 

J.  H.  Moss,  for  respondents. 

Teetzel,  J.: — The  fourth  paragraph  of  the  agreement 
provides  that  in  cases  of  differences  arising  between  the 
parties  in  regard  to  any  matter  or  thing  in  the  agreement 
contained  in  any  way  arising  from  anything  therein  con- 
tained, the  same  should  be  referred  to  the  sole  arbitrament 
of  the  senior  County  Court  Judge  .  .  .  who  is  given  power  to 
adjust  such  disputes,  etc.,  and  to  grant  such  relief  as  he  in 
his  discretion  might  deem  meet,  and  that  his  award  should 
be  final  and  not  subject  to  appeal. 

Afterwards  Moyes  transferred  his  stock  to  Warren. 

Disputes  having  arisen  as  to  the  construction  and  loca- 
tion of  the  railway,  appointments  were  taken  out  before  the 
late  Judge  McDougall  to  proceed  with  the  arbitration,  but 
he  died  before  the  proceedings  had  gone  very  far,  whereupon 
the  duties  of  arbitrator  under  the  agreement  were,  with  the 
concurrence  of  all  parties,  assumed  by  Judge  Winchester. 

The  award  is  dated  11th  November,  1904,  and,  after 
reciting  the  agreement  and  the  transfer  from  Moyes  to  War- 
ren, and  that  the  differences  were  referred  to  the  arbitrator 
under  the  provisions  of  the  agreement,  the  award  proceeds 
to  declare  that  the  claimants  *'have  no  claim  for  damages 
or  otherwise  against  the  said  J.  M.  Moyes,  Charles  D.  War- 
ren, and  the  Schomberg  and  Aurora  Railway  Company,  or 


RE  ARMSTRONG  AND  MOYES.  105 

/ 
either  of  them,"    .     .    .     and  by  clause  2   the  claimants 

are  ordered  to  pay  the  costs  of  the  three  contestants,  to  be 

taxed  by  one  of  the  taxing  oflScers  of  the  High  Court. 

The  principal  objections  taken  to  the  award  were:  (1) 
that  the  arbitrator  had  in  making  his  award  exceeded  the 
authority  conferred  upon  him  and  had  dealt  with  matters 
not  properly  before  him;  (2)  legal  misconduct  by  the  arbi- 
trator in  having  permitted  the  formal  parts  of  the  award  to 
be  drawn  by  one  of  the  solicitors  for  the  contestants. 

After  a  careful  perusal  of  the  notes  of  evidence  taken 
before  the  arbitrator,  together  with  his  reasons  for  the  award 
and  the  award  itself,  and  the  other  material  filed,  I  am  un- 
able to  find  that  the  arbitrator  in  any  way  exceeded  the  au- 
thority conferred  upon  him  by  the  agreement. 

While  it  is  true  that  the  language  of  the  operative  part 
of  the  award  ...  if  read  not  in  the  Jight  of  the  recitals, 
would  indicate  that  the  arbitrator  had  adjudicated  upon  all 
manner  of  claims  between  the  parties,  it  is  quite  clear,  I 
think,  that  this  language  must  be  construed  with  reference 
to  the  recitals,  in  which  the  limitations  of  the  arbitration 
quite  distinctly  appear,  and  I  think  the  effect,  therefore, 
of  the  award  is  only  to  preclude  the  claimants  from  any 
claim  for  damages  or  otherwise  against  the  contestants  aris- 
ing out  of  any  of  the  differences  or  disputes  "in  regard  or 
with  respect  to  anything  in  the  said  agreement  contained  or 
arising  from  anything  therein  contained,''  as  set  forth  in  the 
recitals. 

Apart  from  this  construction  of  the  language  of  the 
award,  it  is  quite  clear  from  the  written  judgment  of  the 
arbitrator  that  it  was  his  intention  only  to  deal  with  the 
differences  connected  with  or  arising  out  of  the  agree- 
ment.   .     .    . 

While,  therefore,  the  operative  part  of  the  award  is  open 
to  criticism  for  not  expressly  limiting  the  claims  to  those 
in  regard  to  the  agreement,  or  arising  from  anything  con- 
tained in  the  agreement,  I  think,  reading  the  whole  award, 
it  does  not  disclose  that  the  arbitrator  exceeded  his  juris- 
diction. 

As  to  the  second  objection  ...  I  do  not  think  the 
evidence  bearing  upon  it  is  suflScient  to  warrant  me  in  inter- 
fering with  the  award. 

I  accept  the  affidavit  of  Mr.  Winchester  upon  this  objec- 
tion as  containing  the  true  facts.     He  deposes  that,  after 
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hearing  the  evidence  on  both  sides  and  the  argument  of 
counsel,  he  reserved  judgment,  and  on  2nd  November,  1904^ 
delivered  his  written  reasons  for  judgment  to  the  official 
reporter  of  the  County  Court;  and  that  afterwards  he  found 
he  was  unable  to  draw  the  formal  award  owing  to  the  notice 
of  arbitration  not  having  been  filed  with  him,  and  the  fact 
that  all  the  papers  which  had  been  before  the  late  Judge 
McDougall  had  been  lost  or  mislaid;  that  shortly  afterwards 
Mr.  Wright,  who  had  been  acting  before  him  as  one  of  the 
solicitors  for  Mr.  Warren  and  the  railway  company,  was  in 
his  room,  and  he  told  Mr.  Wright  that  his  judgment  had 
been  delivered  and  was  with  the  reporter,  and  that  he  was 
unable  to  prepare  his  award  for  the  reasons  above  stated, 
and  asked  Mr.  Wright  to  furnish  copies  of  the  notice  of 
arbitration  that  had  been  served,  and  at  the  same  time  to 
furnish  him  (Mr.  Winchester)  with  the  formal  parts  of  the 
award;  and  that  later  Mr.  Wright  handed  to  him  the  notice 
together  with  a  draft  of  the  formal  parts  of  the  award,  and 
that  he  (Mr.  Winchester)  thereupon  drew  the  award,  and 
had  it  engrossed  by  the  Court  stenographer,  which  he  de- 
livered on  11th  November,  1904;  that  the  draft  of  the  award 
furnished  by  Mr.  Wright  was  then  thrown  in  the  waste 
paper  basket.  He  further  deposes  that  his  judgment  was 
written  and  his  award  made  independently  of  either  party 
or  their  solicitors,  and  without  any  communication  after  the 
argument  with  either  party  or  their  solicitors,  and  was  based 
wholly  upon  the  evidence  adduced  before  him  and  upon  the 
argument  of  coimsel.     .     .    . 

[Reference  to  Featherstone  v.  Cooper,  9  Ves.  67;  In  re 
Underwood  and  Bedford  and  Cambridge  R.  W.  Co.,  11  C.  B. 
N.  S.  442;  Russell  on  Awards,  8th  ed.,  p.  174.] 

The  formal  award  as  drafted  by  Mr.  Wright  is  not  be- 
fore me,  but,  assuming  it  to  have  been  substantially  the  same 
as  the  award  signed,  it  seems  to  me  that  the  formal  award 
is  in  compliance  with  the  written  judgment  of  the  arbitrator. 
In  other  words,  I  think  it  is  just  such  an  award  as  Mr.  Win- 
chester would  himself  have  drawn  without  the  assistance  of 
Mr.  Wright. 

The  fact  that  Mr.  Wright  had  received  a  copy  of  the 
judgment  for  the  purpose  of  preparing  the  draft  award  was 
made  known  to  the  solicitors  for  the  claimants  by  the  court 
reporter,  and,  while  I  am  satisfied  that  there  was  no  mis- 
carriage of  justice  by  what  was  done,  it  was  a  circumstance 
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^nich  afforded  some  justification  to  the  claimants  for  apply- 
ing to  the  Court,  adopting  the  language  of  Erie,  C.J.,  in  the 
Underwood  case,  and  I  think,  following  that  case,  the  mo- 
tion should  be  dismissed,  but  without  costs. 

Another  objection  was  taken  to  the  award  because  it 
directs  claimants  to  pay  contestants*  costs,  Mr.  DuVemet 
citing  Re  Harding  and  Wren,  4  0.  R.  605.  The  effect  of 
that  decision  was  removed  by  the  Arbitration  Act  of  1897, 
now  B.  S.  0.  ch.  62,  which  expressly  gives  the  arbitrator  dis- 
cretion as  to  costs,  and  authorizes  him  to  direct  by  whom 
the  same  shall  be  paid:  sec.  1  of  schedule  A  to  the  Act. 


Britton,  J.  June  14th,  1905. 

TBIAL. 

MARTIN  V.  KIBBY. 

Dud — Parent  and  Child  —  Consideration — Notice — Evidence 
— Veracitif — Agreement — Laches — Possession  of  Land. 

y^^  Action  to  recover  possession  of  a  farm  of  85  acres  com- 
posed of  the  south-west  part  of  lot  20  in  the  1st  concession 
of  Winchester. 

J.  Leitch,  K.C.,  and  J.  A.  C.  Cameron,  Cornwall,  for 
plaintiff. 

W.  B.  Lawson,  Chesterville,  for  defendants. 

Britton,  J.: — ^Lawrence  Martin  senior  was  the  owner 
of  the  farm.  He  was  an  illiterate  man,  not  able  to  write  his 
own  name.  Plaintiff  and  Lawrence  Martin  junior,  deceased, 
were  brothers,  sons  of  Lawrence  Martin  senior. 

Plaintiff's  case  is: 

1.  On  17th  June,  1893,  the  father  gave  to  plaintiff  for 
value  3  promissory  notes  for  $500  each,  one  payable  on  1st 
September,  1895,  one  1st  September,  1896,  and  one  1st  Sep- 
tember, 1897,  all  payable  with  interest  at  6  per  cent.  These 
notes  purport  to  have  been  witnessed  by  one  Katie  McMahon, 
now  deceased. 

2.  That  3  days  later,  viz.,  on  20th  June,  1893,  an  agree- 
ment was  executed  between  the  father  and  plaintiff  in  which 
the  father  acknowledged  that  he  had  given  to  plaintiff  pro- 
missory notes  for  $1,500  to  be  paid  in  5  years,  interest  to  be 
paid  annually,  and  that  "for  reasons  mentioned  elsewhere, 
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and  best  known  to  both  parties,"  and  for  $500  to  the  father 
duly  paid,  he  did  sell  to  plaintiff  the  land  in  question,  8  cows, 
a  team  of  horses,  8  sheep,  and  certain  fanning  tools,  for 
$3,000,  reserving  the  right  of  possession  for  6  years  or  during 
life.  Plaintiff,  "to  satisfy  for  above  mentioned  property,'' 
.agreed  to  pay  $600  down  on  that  20th  June,  1893,  and  "  on 
receiving  possession  of  the  said  premises  to  forfeit,  hand 
over,  or  cancel  the  above  notes,  amounting  to  $1,600,  the 
same  to  be  received  as  cash,  and  the  balance  to  be  paid  in 
instalments  of  $200  each  annually  imtil  full  amount  is 
paid."  The  father  was  to  remain  in  possession  and  to  pay 
taxes  and  keep  all  the  buildings  in  good  condition  while  in 
possession.  It  was  further  agreed  tiiat  "at  the  expiration 
of  the  above  mentioned  time,"  the  father  should  "at  his 
own  actual  cost  and  expense,  execute  and  deliver  to  plaintiff 
a  warrantee  deed  of  the  aforesaid  premises." 

3.  On  the  same  day  (20th  Jime,  1893),  and  as  one  trans- 
action— ^plaintiff  says — the  father  actually  executed  and  de- 
livered to  plaintiff  the  conveyance  produced.  This  con- 
veyance is  in  consideration  of  $500.  Nothing  is  said  about 
the  note  for  $1,500  or  the  remaining  $100  further  than  the 
following  words  in  the  habendum — "  subject  nevertheless  to 
the  reservations,  limitations,  provisoes,  and  conditions  ex- 
pressed in  the  original  grant  thereof  from  the  Crown,  and 
to  conditions  and  provisoes  mentioned  in  contract  under- 
stood by  both  parties."  Plaintiff  retained  the  notes,  and 
upon  the  first  of  these  pajinents  are  indorsed:  March  19, 
1894,  $50;  Deer.  22,  1894,  $100;  Sept.  18,  1895,  $21. 

4.  Plaintiff's  contention  is,  if  I  correctly  understand 
him,  that  he  was  to  get  interest  upon  the  notes  until  he  got 
possession  of  the  farm;  that  he  was  to  get  no  interest  on  the 
$500  which  he  says  he  paid,  and  he  was  not  to  pay  any  in- 
terest on  the  $1,000,  but  that  the  instalments  would  begin 
one  year  after  plaintiff  got  possession.     .    .    . 

The  agreement  and  the  conveyance  were  both  drawn,  ac- 
cording to  plaintiff's  account  of  the  matter,  by  one  John 
Buckley,  now  dead,  and  the  conveyance  was  left  with  Buck- 
ley to  be  registered,  but  Buckley  omitted  to  have  it  regis- 
tered, and  plaintiff  got  possession  of  it  in  the  autumn  of 
1898.  The  witnesses  to  the  conveyance  are  plaintiff's  wife, 
Katie  McMahon,  and  John  McMahon,  and  to  the  agreement 
plaintiff's  wife  and  Katie  McMahon.     Both  McMahons  are 
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dead.  Buckley^  was  not  accustomed  to  do  conveyancing.  The 
only  person  who  could  tell  anything  of  what  took  place  are 
plaintiff  himself  and  his  wife.  No  evidence  was  given  of 
the  handwriting  of  Buckley  or  of  Katie  McMahon  John 
McMahon  signed  by  making  his  mark. 

After  the  alleged — ^mewhat  extraordinary — ^bargain  be- 
tween plaintiff  and  his  father,  plaintiff  went  to  the  United 
States.  .  .  .  The  father  remained  in  possession,  ap* 
parently,  of  land  and  chattels.  He  certainly  acted  as  if  no 
such  transaction  as  plaintiff  puts  forward  had  taken  place 
between  him  and  plaintiff. 

On  1st  October,  1896,  the  father  intended  to  convey  all 
the  land,  and  he  did  in  fact  execute  a  conveyance  of  part, 
to  his  son  Lawrence  Martin  junior,  subject  to  the  support 
and  maintenance  of  the  father  for  life,  and  subject  to  the 
payment  by  the  son  Lawrence  of  $1,000  to  Annie  Martin. 

On  9th  April,  1898,  the  mistake  in  the  description  in 
first  conveyance  was  cured  by  another  properly  executed  one 
to  Lawrence  junior.  Both  of  these  deeds  to  Lawrence 
junior  were  duly  registered.  Annie  Martin  married  one 
Moore,  and  on  12th  April,  1898,  she  accepted  from  and  was 
paid  by  Lawrence  Martin  junior  $500  in  satisfaction  of  her 
claim,  and  executed  to  him  a  release  and  quit  claim  deed  of 
this  land.  He  remained  upon  the  farm  and  supported  his 
father  until  the  father's  death,  which  occurred  in  the  au- 
tumn of  1899.  Plaintiff  was  at  home  for  a  visit  at  the  time 
of  his  father's  death,  but  apparently  made  no  claim  then  to 
land  or  chattels.  Lawrence  Martin  junior  continued  in  pos- 
session and  dealt  with,  the  land  as  his  own  until  his  death, 
which  happened  on  28th  May,  1904,  having  made  a  will 
shortly  before  by  which  he  devised  the  land  to  defendant 
Kirby  and  appointed  defendant  Burns  executor.  Lawrence 
Martin  junior  borrowed  money,  giving  mortgages  upon  this 
land,  and  there  is  now  an  undischarged  mortgage  registered 
against  it.    The  mortgagee  is  not  a  party  to  this  action. 

Plaintiff  alleges  that  the  deeds  of  1st  October,  1896,  and 
9th  April,  1898,  froin  Lawrence  Martin  senior  to  Lawrence 
Martin  junior  are  void  as  against  plaintiff,  for  the  following 
reasons: 

1.  That  Lawrence  Martin  senior  was  not,  when  he  exe- 
cuted these  deeds,  capable  of  understanding  or  tran^sacting 
ordinary  business. 
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2.  That  these  deeds  were  not  for  valuable  consideration, 
but  voluntary. 

3.  That  the  deed  to  plaintiff  was  for  valuable  considera- 
tion. 

4.  That  Lawrence  Martin  junior  had,  at  the  time  the 
deeds  were  taken  by  him,  actual  notice  and  knowledge  of  the 
deed  to  plaintiff. 

This  action  was  commenced  on  17th  September,  1904, 
over  11  years  after  the  date  of  the  alleged  execution  of  deed 
and  agreement,  and  during  all  this  time,  apart  from  the 
evidence  of  plaintiff  and  his  wife,  and  apart  from  a  letter 
from  Lawrence  Martin  to  plaintiff^s  wife  .  .  .  there  is 
not  a  word  to  shew  that  plaintiff  was  making  any  claim  to 
the  property    .    .    . 

Plaintiff  admits  that  he  made  no  claim  until  1901,  when 
he  says  he  went  into  possession  .  .  .  whereupon  his 
brother  at  once  admitted  plaintiff ^s  claim  to  the  land,  ani 
rented  it  from  plaintiff  at  $150  a  year,  paying  then  $100  on 
account  of  the  rent  for  that  year,  and  this  is  not  made  public 
imtil  after  the  death  of  Lawrence  junior.  If  that  took 
place,  it  seems  extraordinarj'  that  Lawrence  should  have 
made  the  mortgage  to  Mary  Hughes  in  March,  1902,  and 
should  have  assumed  to  own  the  property  when  making  his 
will  on  28th  May,  1904.  The  one  bit  of  evidence  in  favour 
of  plaintiff  is  the  letter  of  6th  July,  1902,  apparently  written 
by  Lawrence  Martin  junior,  posted  and  registered  at  Chester- 
ville  on  7th  July,  1902,  addressed  to  the  wife  of  plaintiff 
at  Morrisburg,  and  received  by  her  there,  enclosing  $60,  as 
stated,  "to  pay  Pat  for  rent  and  what  I  owe  him."  The 
wife  of  plaintiff  says  she  received  tliis  money  and  that  she 
got  from  Lawrence  other  money  on  account  of  rent.  .  .  . 
Apart  from  this  letter,  I  formed  an  opinion  at  the  trial  that 
the  evidence  could  not  be  safely  relied  upon,  in  all  the  cir- 
cumstances of  this  case,  to  establish  plaintiff's  title.  .  .  . 
I  think  this  letter,  accepted  as  genuine,  should  not,  in  the 
face  of  the  undisputed  facts,  be  accepted  as  such  an  admis- 
sion of  plaintiff's  title  as  to  warrant  his  recover}'.  .  .  . 
I  cannot  accept  as  true  the  statement  of  plaintiff  that  his 
brother  became  tenant  to  him  of  the  property,  or  that  his 
brother  knew  of  or  recognized  as  valid  plaintiff's  claim. 

I  find  that  the  conveyance  from  Lawrence  Martin  senior 
to  Lawrence  Martin  jimior  was  for  value.  .  .  .  Every- 
thing done  by  Lawrence  Martin  junior  has  the  appearance 
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of  the  utmoet  good  f  aith,  and  as  if  he  had  no  notice  or 
knowledge  of  any  claim  by  plaintiff.  I  also  find  against  the 
notice.  .  .  .  Even  if  the  deed  set  up  by  plaintiff  was 
actually  executed  by  Lawrence  Martin  junior,  I  am  of  opin- 
ion that  the  deed  to  Lawrence  Martin  junior  has  acquired 
priority  by  registration. 

An  attack  was  made  upon  plaintiff^s  reputation  for 
truth.  It  was  shewn  by  witnesses  who  knew  it  that  it  was 
not  good.  In  a  case  like  the  present,  where  the  claim  is 
stale,  where  the  parties  with  whom  the  transactions  are  said 
to  have  taken  place  are  dead,  such  evidence  is  material. 
It  is  quite  likely  that  the  notes  are  genuine.  It  is  very 
possible  that  for  some  reason,  not  now  known  to  persons 
other  than  plaintiff,  there  was  some  agreement  between 
plaintiff  and  his  father  about  land  and  chattels,  with  a  view 
possibly  to  the  father's  maintenance  by  plaintiff;  but  such  an 
agreement  was  not  acted  upon,  and  plaintiff's  conduct,  down 
to  the  time  of  the  death  of  his  brother,  was,  as  it  appears 
to  me,  inconsistent  with  his  claim  as  new  set  up.  The  evi- 
dence is  not  sufficient  to  support  that  claim 

Action  dismissed  with  costs. 


MacMauon,  J.  June  14th,  1906. 

TRIAL. 

WEBEB  V.  OBERHOLTZEB. 

Mortgage — Assignment — Amount  Due — Evidence — Action  on 
Covenant — Costs. 

Action  by  the  assignee  of  a  mortgage  against  the  exe- 
cutors of  the  assignors  upon  covenants  cojitained  in  the 
deeds  of  assignment  as  to  the  amount  due  upon  the  mort- 
gage. 

J.  A-  Scellen,  Berlin,  and  W.  M.  Cram,  Berlin,  for  plain- 
tiff. 

E.  P.  Clement,  K.C.,  for  defendants. 

MacMahon,  J.,  after  an  elaborate  analysis  of  the  evi- 
dence, found  the  facts  in  favour  of  the  defendants  as  to  a 
sum  of  $94  in  dispute,  and  gave  judgment  for  plaintiff  for 
$85,  the  amount  paid  into  Court  by  defendants  represent- 
ing the  difference  (and  $4.97  in  excess  thereof)  between  the 
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amotint  actually  due  on  the  mortgage  on  24th  December^ 
1903^  and  the  amount  covenanted  to  be  due  on  that  day, 
together  with  the  interest  on  such  difference  up  to  the  date 
of  the  payment  of  the  $85  into  Court,  with  costs  on  the 
Division  Court  scale,  and  a  set-off  to  defendants  of  the  excess 
of  their  High  Court  costs,  fixed  at  $75. 


June  14th,  1905. 
divisional  court. 

Re  HUYCK. 

Will — Gift  to  Religious  Society — Mortmain  Act — ^'  Charitable 
and  Philanthropic  Purposes^' — Uncertainty  in  Objects  of 
Gift. 

Appeal  by  Abraham  Huyck  from  order  of  Teetzel,  J., 
5  0.  W.  R.  794. 

The    appeal  was  heard  by  Boyd,   C,  Meredith,  J., 
Anglin,  J. 

W.  E.  Middleton,  for  the  appellant  and  other  beneficiaries. 

G.  H.  Watison,  K.C.,  for  the  executors  and  specific 
legatees. 

Boyd,  C: — The  testator,  who  was  an  illiterate  man  and 
marksman,  disposes  of  the  residue  of  his  estate  to  the  West 
Lake  Monthly  Meeting  of  Hicksite  Friends  of  West  Bloom- 
field,  to  be  applied  or  expended  by  the  society  in  '*  charitable 
and  philanthropic  purposes  "  as  the  society  may  direct.  Mr. 
Justice  Teetzel  has  held  this  to  constitute  a  valid  charitable 
iKiquest,  and  I  think  his  judgment  should  be  affirmed  with 
costs.  His  construction  of  the  will  is  in  accord  with  the 
more  modem  authorities;  and  without  authorities  I  should 
say  that  the  proper  meaning  of  the  testato^^s  words  is  to 
direct  that  his  bounty  should  be  expended  in  charitable  pur- 
poses which  are  also  in  the  judgment  of  the  trustees  of  phil- 
anthropic character.  He  uses  the  conjunction  "and"  and 
not  a  word  of  disjunction,  and  he  places  the  word  "charit- 
able "  first,  three  times  in  the  will  and  codicil,  thereby  giving 
it  emphasis  and  predominance.  The  adjectives  used,  charit- 
able and  philanthropic,  do  not  require  a  disjunctive  con- 
struction; they  may  well  be  combined  so  as  to  be  applicable 
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to  single  institutions  or  objects  of  a  charitable  nature 
within  the  meaning  of  the  statute  which  defines  the  meaning 
of  a  charity  for  testamentary  purposes:  R.  S.  0.  ch.  333, 
sec.  G.  The  modem  trend  of  decision  is,  if  a  will  is  of 
ambiguous  import,  so  to  read  it  as  to  support  and  not  frus- 
trate the  testator's  intentions. 

Ample  authority  may  be  found  for  thus  dealing  with  this 
will;  one  of  the  earliest  cases  is  Tremint  v.  Verrill,  Amb. 
585  n.  (Blimt's  ed.),  in  which  Sir  J.  Leach,  V.-C,  supported 
a  bequest  for  "  charitable  and  benevolent "  purposes  (1826). 
This  was  followed  by  Farwell,  J.,  in  Be  Best,  [1904]  2  Ch. 
355,  and  it  is  also  in  accord  with  the  decision  of  Mr.  Justice 
Pearson  in  Be  Sutton,  28  Ch.  D.  464,  where  the  Vice- 
Chancellor's  decision  was  not  cited.  The  doubt  cast  upon 
Tremint  v.  Verrill  by  Lord  Cottenham  was  not  considered 
sufficient  to  discredit  it  as  an  authority. 

The  case  relied  upon  by  the  appellant  is  a  decision  of 
Lord  Cottenham,  when  Master  of  the  Bolls,  in  Williams  v. 
Kershaw,  which  is  not  found  in  the  regular  series  of  reports, 
though  it  appears  in  5  L.  J.  Bep.  86,  and  in  note  printed  5 
CI.  &  Fin.  111.  That  case  has  been  much  criticized  in  the 
text  books,  and  it  is  said  to  be  the  first  case  in  which  "  and '' 
of  the  testator  has  been  construed  "or''  by  the  Court  in 
order  to  work  the  destruction  of  the  gift.  See  Boyle  on 
Charities,  p.  290,  and  also  Perry  on  Trusts,  who  contends 
that  the  whole  context  of  the  will  shewed  a  charitable  use 
was  intended:  sec.  712.  Altogether  this  case  is  one  which, 
though  not  overruled,  may  be  safely  disregarded  as  of  present 
authority.  It  was  contrasted  with  the  decision  in  Be 
Sutton  by  the  Scotch  Judges  in  Cobb  v.  Cobb^  21  Bettie  638 
(1894),  with  preference  for  the  conjunctive  construction  of 
Mr.  Justice  Pearson  as  contrasted  with  the  distributive  con- 
struction adopted  by  the  Master  of  the  Bolls.  In  Be  Mc- 
DufF,  [1896]  2  Ch.  451,  the  words  used  were  '^charitable  or 
philanthropic,"  and  that  was  held  to  be  in  the  alternative 
and  so  inherently  imcertain.  Had  the  phrase  used  been  as 
in  this  will,  the  result,  I  venture  to  think,  would  have  been 
different:  see  per  Bigby,  L.J.,  in  that  case  and  what  is  said 
by  IjorA  Davey  in  Blair  v.  Duncan,  [1902]  A.  C.  at  p.  44: 
"If  the  words  used  were  charitable  and  public  purposes 
.  .  .  effect  might  be  given  to  them — ^the  words  being  con- 
strued to  mean  charitable  purposes  of  a  public  character.*' 

The  judgment  is  therefore  affirmed  with  costs. 

VOL.    VI.    O.W.R.  NO.   4—9 


114  THE  ONTARIO  WEEKLY  REPORTER. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Anglin,  J.,  also  concurred. 


Brixton,  J.  June  16th,  1906. 

CHAMBERS. 

RAMSAY  V.  REID. 

Costs  —  Money  in  Court  —  Legacy  —  Mental  Competency  of 
Legatee — Payment  out  of  Costs  of  Parties  to  Action-^ 
Intervention   of   Official   Guardian, 

Motion  by  plaintiflE  for  payment  of  money  out  of  Court. 
R.  U.  McPherson,  for  plaintiff. 
Featherston  Aylesworth,  for  defendants  the  executors. 
F.  W.  Harcourt,  intervening  as  official  guardian. 

Britton,  J.: — Plaintiff  is  the  son  of  Greorge  Ramsay, 
who  died  on  2nd  April,  1891,  having  made  a  will  by  which 
he  directed  his  executors  to  sell  the  north  half  of  lot  22  in 
the  4th  concession  of  Sombra,  to  the  best  advantage  possible, 
and  from  the  proceeds  thereof  to  pay  over  to  plaintiff  $1,000, 
'^at  such  times  and  in  such  amounts  as  may  seem  to  them 
expedient;  any  portion  of  the  said  $1,000  not  so  paid  over 
to  remain  on  deposit  with  the  Lambton  Loan  and  Invest- 
ment Company  imtil  so  required  to  be  paid  over.'* 

Defendants  are  the  executors,  and  on  6th  November, 
1891,  they  sold  the  land,  and  deposited  the  $1,000  with  the 
Lambton  Loan  and  Investment  Co. 

On  12th  December,  1902,  plaintiff  (by  his  attorney  Mr. 
S.  A.  Armstrong)  brought  this  action  against  the  executors, 
for  a  declaration  of  plaintiff's  rights  under  the  will,  payment 
of  the  $1,000  and  interest,  and  costs  of  the  action. 

When  the  action  first  came  down  for  trial,  the  presiding 
Judge  directed  plaintiff  to  add  as  parties  those  persons  who, 
if  plaintiff  is  not  entitled  to  an  absolute  interest  in  the  money, 
would  be  entitled  to  it;  and  the  learned  Judge  further 
directed  that  the  official  guardian  make  inquiry  as  to  the 
mental  capacity  of  plaintiff,  and  report  as  to  the  capacity  of 
plaintiff  to  act  for  himself  in  the  litigation.  The  persons 
named  have  been  added  as  defendants,  and  they  have  been 
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served,  but  they  Kave  not  appeared,  nor  have  any  of  them 
put  in  any  defence. 

The  official  guardian  reported  that  plaintiff  was  mentally 
incompetent  to  manage  his  own  affairs,  and  thereupon  on 
31st  July,  1903,  and  18th  July,  1904,  an  order  was  made 
that  defendants  the  executors  should  pay  into  Court 
$1,353.80,  being  the  balance  of  the  legacy  and  interest,  re- 
serving leave  to  any  party  hereto  to  apply  for  payment  out 
of  any  part  of  this  money  that  he  may  claim  to  be  entitled 
to  as  he  may  be  advised,  and  also  for  payment  out  of  any 
sum  necessary  in  the  interest  of  plaintiff.  The  money  was 
paid  into  Court. 

This  is  an  application  for  payment  out  to  plaintiff's  solici- 
tors for  their  costs  and  to  plaintiff  of  the  remainder. 

The  application  is  made  upon  notice  to  the  official  guar- 
dian and  to  defendants'  solicitors. 

Defendants'  solicitors  do  not  object  to  the  motion,  but 
desire  that  their  costs  shall  be  paid  out  to  them,  the  amount 
being  first  ascertained. 

All  the  added  defendants  consent  to  the  payment  out  to 
plaintiff,  and  all  of  them  except  E.  J.  Wylie  have  made  affi- 
davit that  plaintiff  is  quite  capable  of  managing  his  own 
affairs,  and  is  prudent  in  regard  to  money. 

It  seems  to  me  that  so  large  an  amount  of  costs  as  has 
been  incurred  was  hardly  necessary^  but  the  trial  Judge 
found  that  defendants  the  executors  acted  in  good  faith. 

After  hearing  the  application,  I  directed  that  plaintiff 
should  be  heard  in  person  or  should  file  a  consent  executed 
in  presence  of  some  disinterested  person.  This  consent  has 
now  been  filed  and  verified. 

Upon  the  material  before  me,  I  think  the  parties  are 
entitled  to  have  the  money  paid  out. 

I  fix  the  costs  of  plaintiff's  solicitor  at  $250,  that  sum 
to  include  costs  of  this  application  and  order;  the  order  will 
be  for  payment  out  of  Court  of  that  sum  to  him. 

I  fix  the  costs  of  defendants  the  executors  at  $175,  and 
the  order  will  be  for  payment  out  of  Court  of  that  sum  to 
those  defendants. 

The  official  guardian  was  asked  to  intervene,  and  he  did 
so,  and  appeared  upon  the  motion.  His  report  was  not  in 
writing,  and  upon  this  application,  and  in  the  face  of  the 
affidavits  of  those  who  would  be  entitled  if  plaintiff  did 
not  get  the  money,  he  does  not  object  to  an  order  for  pay- 
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ment  out  of  the  money.  The  official  guardian  should  get 
his  costs,  which  I  fix  at  $20,  and  direct  that  sum  to  be  paid 
out  to  him. 

Plaintiff  will  be  entitled  to  have  the  balance  of  the  money 
in  Court,  including  interest,  paid  out  to  him. 

The  costs  above  mentioned  to  be  in  full  of  all  costs  and 
charges  of  every  kind  by  plaintiff^s  solicitor  and  by  defen- 
dants and  each  of  them  against  plaintiff. 


Anglin,  J.  June  16th,  1905. 

WEEKLY   COURT. 

BUCK  STOVE  CO.  v.  GTJELPH  FOUNDRY  CO. 

Contempt  of  Court — Breach  of  Injunction — Infringement  of 
Design  for  Manufactured  Article — Similarity — Colourable 
Imitation — Comparison  by  Judge — Wilful  Breach — Com- 
pany— Sequestration — Belief  on  Terms. 

Motion  by  plaintiffs  for  an  order  for  a  writ  of  sequestra- 
tion against  the  sequestrable  property  of  defendants  for  con- 
tempt of  Court  in  disobeying  the  injunction  contained  in  the 
judgment  in  this  action  dated  31st  May,  1904.  That  judg- 
ment, pronounced  upon  the  consent  of  counsel  for  the  de- 
fendants, contained  this  provision:  "  This  Court  doth  order 
and  adjudge  that  the  defendant  company,  its  officers,  ser- 
vants, workmen,  agents,  and  employees,  be  and  they  are 
hereby  perpetually  restrained  from  making,  selling,  offering 
for  sale,  permitthig  to  leave  its  premises,  or  disposing  of, 
any  ranges  of  the  design  exhibited  to  the  Court  on  the  argu- 
ment of  the  motion  for  an  interim  injunction  herein,  and 
marked  as  exhibit  '  E '  to  the  affidavit  of  J.  W.  Buck  filed 
in  support  of  the  said  motion,  or  ranges  similar  to  or  a 
colourable  imitation  thereof.^' 

Plaintiffs  complained  that  defendants  were  wilfully  vio- 
lating the  terms  of  this  injunction. 

S.  H.  Blake,  K.C.,  and  A.  W.  Anglin,  for  plaintiffs. 

E.  F.  B.  Johnston,  K.C.,  and  R.  McKay,  for  defendants. 

Anglin,  J. : — I  have  had  the  advantage  of  an  exhaustive 
argument  and  subsequently  of  an  inspection  of  the  range 
now  manufactured  and  sold  by  the  defendants,  side  by  ?ide 
with  the  range  formerly  exhibited  to  the  Court  and  referred 
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to  in  the  judgment  of  Slst  May,  1904.  This  comparison 
made  by  th^  eye  of  the  Judge  is  now  recognized  as  the 
supreme  test  of  identity,  similarity,  or  colourable  imitation: 
Holdsworth  v.  McCrea,  L.  R.  2  H.  L.  380,  399;  Hecla  Foun- 
dry Co.  V.  Walker,  14  App.  Cas.  550,  556. 

It  is  not  now  open  for  consideration  whether  the  range 
sold  by  defendants  prior  to  31st  May,  1904,  was  something 
the  sale  or  disposition  of  which  plaintiffs  had  the  right  to 
have  enjoined.  Neither  may  I  here  inquire,  as  was  urged 
by  the  learned  counsel  for  defendants,  whether  that  range, 
or  the  range  now  offered  for  sale,  could  readily  be  passed  off 
upon  the  public  as  the  product  of  plaintiffs.  The  sole  ques- 
tion is,  whether  the  sale  or  disposition  of  the  latter  range 
by  defendants  comes  within  the  prohibition  of  the  judgment 
of  31st  May,  1904,  which  involves  nothing  beyond  the  in- 
quiry whether  the  range  now  sold  is  of  the  design  of  the 
range  mentioned  in  that  judgment  or  is  similar  to  or  a 
colourable  imitation  thereof.  Both  upon  the  affidavits  and 
the  examination  of  defendants'  manager  and  upon  my  per- 
sonal inspection  and  comparison  of  the  two  ranges,  I  have 
no  doubt  whatever  that  the  new  "Grand  Idea'*  range  of 
defendants  is  substantially  of  the  design  of  the  prohibited 
''Grand  Idea,'*  and  is  similar  to  and  a  colourable  imitation 
thereof. 

No  language  more  apt  to  support  the  contention  of  plain- 
tiffs and  to  answer  that  of  defendants  could  be  looked  for 
than  that  of  Lord  Herschell  and  the  Lords  Justices  A.  L. 
Smith  and  Rigby  in  Harper  v.  Wright,  [1896]  1  Ch.  142. 

It  is  true  that  defendants  here  point  to  many — almost 
innumerable— differences  in  detail  between  the  two  stoves. 
But  in  general  outline,  in  configuration,  in  size,  in  the  ar- 
rangement of  the  parts,  in  all  that  is  essential,  not  merely 
to  a  stove  but  to  the  former  *' Grand  Idea,''  the  new  stove 
bearing  the  same  name  is  a  mere  reproduction.  The  differ- 
ences in  exterior  ornamentation,  in  tracery,  in  such  details 
as  the  knobs,  the  towel-rail  brackets,  the  door  clips,  the  tea- 
pot stands,  the  hinges,  etc.,  etc.,  detract  nothing  from  the 
general  similarity  manifest  throughout. 

The  very  method  taken  to  produce  the  patterns  for  the 
new  "  Grand  Idea,*'  the  use,  to  a  very  great  extent,  of  the 
patterns  employed  to  mould  the  parts  of  the  former  "  Grand 
Idea  "  (the  exterior  ornamentation  being  removed  and  a  new 
tracery  substituted)  as  templets  from  which  to  cast  the  pat- 
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temfi  for  the  new  range,  shews  that  the  real  purpose,  what- 
ever  the  ostensible  object,  of  defendants  was  to  reproduce 
in  the  *^  Grand  Idea  "  all  that  was  essential  or  of  substance 
in  the  design  of  the  range  formerly  before  this  Ck)urt.  If 
snch  was  the  purpose,  the  means  adopted  were  well  calcu- 
lated to  attain  it,  and  the  resulting  product  in  no  wise  dis- 
appoints the  expectation  of  those  for  whom  it  was  constructed. 

Upon  critical  examination  and  comparison  of  the  two 
stoves  side  by  side,  no  doubt  many  minor  differences  are 
apparent.  But  with  their  size,  shape,  and  configuration 
identical;  with  their  bright  and  dull  sections  corresponding 
in  relative  position;  with  their  parts  practically  throughout 
interchangeable — it  is  impossible  to  say  that  the  new  range 
of  defendants  is  not  of  the  same  design  as,  similar  to,  and  an 
obvious  imitation  of,  their  former  "  Grand  Idea/'  I  refrain 
from  stating  in  detail  innumerable  minor  points  of  simil- 
arity to  which  counsel  for  plaintiffs  called  attention — ^many 
of  them  very  striking.  Of  those  which  I  observed  I  might 
instance  the  central  circular  ornamentation  on  the  oven  door 
and  the  curved  support  of  the  reservoir  tank,  which,  though 
clearly  not  ess^itial,  are  identical  upon  both  stoves. 

The  present  "  Grand  Idea "  and  the  former  "  Grand 
Idea,"  whether  comparison  of  one  with  the  other  is  made 
by  the  use  of  the  photographs  put  in,  or  by  having  the  stoves 
themselves  placed  in  juxtaposition,  in  my  opinion  exhibit 
much  greater  identity  in  design  and  bear  to  one  another  a 
much  closer  resemblance  than  existed  between  the  stoves  held 
to  be  similar  by  the  Court  of  Exchequer  in  Findlay  v.  Ot- 
tawa Furnace  Co.,  of  which  photographic  illustrations  are 
given  in  the  report  of  that  case:  7  Ex.  C.  B.  338. 

Counsel  for  defendants  seemed  disposed  to  quarrel  with 
the  form  of  the  consent  judgment,  urging  that  I  should  treat 
it  as  if  it  prohibited  the  sale  by  defendants  of  ranges  of  the 
design  of  the  plaintiffs'  "  Happy  Thought,"  or  similar  to  or 
a  colourable  imitation  of  that  range.  I  may  not  entertain 
any  such  argument.  But  I  shall  add  that,  whatever  might 
be  defendants'  rights  as  against  plaintiffs  in  regard  to  the 
sale  of  either  the  present  or  the  former  ^  Grand  Idea,"  were 
there  no  judgment  concluding  them,  a  judgment  in  the  terms 
in  which  Mr.  Johnston  contends  the  judgment  of  31st  May, 
1904,  should  have  been  couched,  would  not,  in  my  opinion, 
improve  in  the  slightest  degree  the  position  of  his  clients. 
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Upon  the  comparison  of  both  the  present  "  Grand  Idea  ^' 
and  the  former  " Grand  Idea"  with  the  " Happy  Thought'' 
range  of  plaintiffs,  which  I  made  at  Mr.  Johnston's  request, 
I  should  be  prepared  to  hold  the  present  "  Grand  Idea  "  of 
defendants  to  be  of  the  design  of  the  "Happy  Thought" 
range  and  similar  to  and  a  colourable  imitation  thereof. 

It  is  manifest  that  owing  to  the  striking  difference  in 
the  name  of  the  stove  made  by  plaintiffs  anil  to  the  promi- 
nence given  to  the  words  "Guelph  Foundry  Company, 
Guelph,"  upon  both  the  former  and  the  present  "  Grand 
Idea,"  there  is  practically  no  danger  that  either  the  former 
or  the  present  "Grand  Idea"  could  be  passed  off  as  a 
"  Happy  Thought "  range,  or  as  a  product  of  plaintiffs.  It 
must  be  assumed,  therefore,  that  the  injunction  granted  by 
the  Court  was  intended  to  protect  plaintiffs  from  some 
other  real  or  apprehended  danger.  Excluding  the  possibility 
of  "passing  off,"  I  can  conceive  of  nothing  which  plaintiffs 
could  with  any  shadow  of  reason  have  sought  to  restrain, 
unless  it  were  the  sale  by  defendants  of  a  range  of  such  de- 
sign and  construction  that  it  might  be  represented  to  in- 
tending customers  as  a  stove  which,  though  not  manufac- 
tured by  plaintiffs,  was  in  all  essential  and  distinctive  parts 
a  replica  of  plaintiffs'  "Happy  Thought"  range.  That 
such  a  representation  in  regard  to  the  present  "  Grand  Idea  " 
could  be  truthfully  made,  is  apparent  from  what  I  have 
already  said.  In  this  respect  the  present  stove  of  defendants 
is  quite  as  dangerous  to  the  trade  of  plaintiffs,  as  was  the 
range  the  sale  of  which  led  to  the  litigation  resulting  in  the 
injunction  with  the  breach  of  which  we  are  now  concerned. 

I  must  decline  to  accept  defendants'  plea  that  their 
breach  of  this  injunction  has  not  been  wilful.  Apart  from 
the  unsatisfactory  character  of  portions  of  the  evidence  of 
Manning  Doherty,  and  his  distinctly,  and,  I  think,  intention- 
ally, misleading  statements  in  regard  to  the  Sunlight  Range, 
I  cannot  believe  that  any  intelligent  man,  adopting  the 
means  which  were  taken  in  this  case  to  obtain  the  patterns 
for  the  present  "Grand  Idea,"  could  honestly  believe  that 
the  range  so  produced  would  be  aught  else  than  that  which 
the  defendant  company  were  prohibited  from  selling.  By 
some  sort  of  casuistry  he  may  have  persuaded  himself  that 
the  two  stoves,  new  and  old,  are  not  of  the  same  design ;  but 
that  the  one  was  not  similar  to  and  a  colourable  imitation 
of  the  other,  he  can  not  have  induced  himself  to  believe. 
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I  fully  appreciate  the  reluctance  with  which  the  Court 
awards  punishment  for  contempt^  and  the  fact  that  the  jur- 
isdiction invoked  by  plaintiffs  should  be  sparingly  exercised. 
Yet  in  cases  where  intentional  and  deliberate  violation  of 
the  spirit  and  of  the  letter  of  an  injunction  is  clearly  estab- 
lished, the  importance  of  enforcing  respect  and  obedience 
outweighs  all  other  considerations.  Plaintiffs  are  entitled 
to  the  wnt  of  sequestration  which  they  ask  and  to  the  costs 
of  this  motion. 

Counsel  for  plaintiffs,  upon  the  argument,  however,  stated 
that  their  clients  would  not  press  for  actual  sequestration,  if 
defendants,  in  the  presence  of  plaintiffs  or  their  representa- 
tive, break  up  and  destroy  all  the  "  Grand  Idea  "  ranges  now 
in  their  possession,  or  under  their  control,  and  all  parts  of 
such  ranges  in  course  of  manufacture,  as  well  as  all  patterns 
from  which  the  parts  of  such  ranges  are,  or  have  been,  or 
are,  or  were  intended  to  be,  cast,  or  moulded,  undertake  not 
to  use,  and  shew,  by  aflSdavits  to  be  filed  in  this  Court,  that 
they  have  not  already  used,  such  patterns,  or  any  of  them, 
as  models,  or  templets  for  the  production  of  new  stove  pat- 
terns, and  pay  plaintiffs^  costs  of  this  motion. 

But  the  breach  of  an  injunction  concerns  the  Court  as 
well  as  the  parties  in  whose  favour  such  injunction  has 
issued.  The  contempt  of  the  Court  involved  in  disobedience 
to*  its  mandate  is  not  at  all  necessarily  purged  when  the  cul- 
prit has  satisfied  the  requirements,  however  exacting,  of  the 
other  party  litigant.  What  further  reparation  the  Court  may 
insist  upon  in  the  present  case  I  shall  not  now  determine. 
The  issue  of  the  writ  of  sequestration  will  be  stayed  for  10 
clays  to  permit  defendants  to  carry  out  what  plaintiffs, 
through  their  counsel,  have  expressed  their  willingness  to 
accept  in  lieu  of  the  remedy  to  which,  upon  their  motion,  I 
hold  they  are  entitled. 

Upon  that  being  done,  defendants  may  apply  to  the 
Court,  in  view  of  their  regret  and  desire  to  make  atonement 
for  their  disobedience  thus  evinced,  to  be  relieved  from  the 
penal  consequences  to  which  their  offence  has  subjected 
them. 
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Gaxtwright,  Master.  June  16th,  1905. 

chambers. 

IMPERIAL  BANK  OP  CANADA  v.  TUCKETT. 

Summary  Judgment — Action  on  BiUs  of  Exchange — Indorse- 
ment— ColUUeral  Agreement — Failure  to  Establish — Cor^ 
respondence. 

Motion  by  plaintiffs  for  simmiary  judgment  under  Rule 
603  in  an  action  against  the  indorser  of  bills  of  exchaoge  to 
recoTer  the  amount  thereof. 

J.  Bicknell,  K.C.,  for  plaintiffs. 

R.  U.  McPherson,  for  defendant. 

The  Master: — ^It  was  contended  that  the  motion  must 
fail  under  the  decision  in  Jacobs  v.  Booth's  Distillery  Co.,  85 
L.  T.  262,  60  W.  B.  49.  .  While  the  facts  are  in  some  re- 
spects siniilar,  they  yet  differ  in  some  important  particulars. 

There  the  statement  of  plaintiffs'  solicitor  on  which 
Jacobs  relied  was  corroborated  by  Jacobs's  co-defendant,  and 
it  was  not  denied  that  Jacobs  had  no  other  connection  with 
the  matter  than  the  desire  to  assist  his  friend  Elliott  by  giv- 
ing him  the  use  of  his  name. 

Here  defendant  alleges,  but  without  any  corroboration, 
an  oral  agreement  made  by  plaintiffs'  manager  that  the  -bank 
would  first  exhaust  their  remedies  against  the  makers  Ifefore 
taking  any  proceedings  against  him.  But  it  does  not  appear 
that  this  was  in  any  way  set  up  at  the  time  when  defendant 
indorsed  the  bills  now  in  suit. 

Both  counsel  relied  on  the  letters  of  29th  October,  1903, 
of  defendant  to  the  bank,  and  Mr.  Rice's  reply  of  2nd  No- 
vember, 1903. 

In  these,  therefore,  it  seems  fair  to  assume  that  the  ar- 
rangement between  the  parties  was  defined. 

Then  looking  at  these  and  at  the  lengthy  cross-examina- 
tion of  defendant,  I  think  plaintiffs  are  entitled  to  judgment. 

The  letter  of  2nd  November,  1903,  stated  when  defend- 
ant would  be  required  to  indorse  the  bills  now  sued  on  as  a 
condition  of  the  bank  making  the  necessary  advances  to  the 
company  (makers).    That  defendant  knew  he  was  putting 
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himself  in  a  position  of  liability  is  clear  from  his  vehement 
resistance  to  giving  his  indorsement.  But  on  any  other 
terms  the  bank  refused  to  discount,  and  defendant  had  to 
yields  though,  as  he  says,  under  protest.  If  defendant 
thought  there  was  enough  collateral  security  in  the  bank's 
hands  to  satisfy  the  agreement  of  3rd  November,  he  should 
have  had  this  cleared  up  or  else  refused  to  indorse.  But 
he  voluntarily,  and  for  the  interests  of  his  company,  which 
were  also  his  own,  he  being  manager,  accepted  the  bank's 
terms,  and  cannot  now  escape  liability  if  plaintiffs  choose  to 
enforce  it. 

The  difference  between  cases  such  ^as  that  of  Jacobs  and 
those  in  which  there  is,  as  here,  documentary  evidence,  is 
shewn  in  Bourne  v.  O'Donohoe,  17  P.  B.  522,  affirmed  in 
27  S.  C.  R.  654;  Farmers'  Loan  Co.  v.  Stratford,  2  0.  W.  E. 
1060,  1142,  affirmed  3  0.  W.  R.  297. 


MacMahon,  J.  June  16th,  1905. 

TRIAL. 

HABKNESS  v.  HABKNESS. 

Will  —  Construction  —  "  Family  "  —  Children  of  Testaior^s 
Children  —  Distribution  per  Capita  —  Vested  Estates  in 
Remainder — Partition  or  Sale. 

Action  for  construction  of  will  of  George  Harkness 
senior,  and  for  partition  or  sale  of  the  lands  devised. 

B.  T.  Harding,  Stratford,  for  plaintiff. 

J.  P.  Mabee,  K.C.,  for  defendant  executor. 

6.  G.  McPherson,  K.C.,  for  the  other  defendants. 

MacMahon,  J.: — Plaintiff  is  one  of  the  beneficiaries 
under  the  will  of  deceased.  Defendant  George  Harkness  is  a 
son  of  deceased,  and  is  the  sole  surviving  executor  under 
the  will.     .     .     . 

The  testator  .  .  .  died  on  25th  June,  1872,  having 
made  his  last  will,  dated  16th  June,  1870,  .  .  .  as  fol- 
lows : — 

"I  will  that  my  son  Archibald  and  my  daughter  Mary 
have  (after  the  death  of  my  wife  if  she  survives  me)  the  life 
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use  of  all  my  real  and  personal  property  to  hold  to  them 
jointly  during  their  natural  lives  if  they  survive  me,  and  to 
the  longest  liver  of  them/^ 

"  4.  I  will  that,  after  the  death  of  my  wife  and  my  son 
Archibald  and  my  daughter  Mary,  all  real  property  belonging 
to  me  shall  be  divided  into  3  equal  portions  and  distributed 
as  follows:  one  portion  to  my  son  James's  family,  one  por- 
tion to  my  son  (Jeorge's  family,  and  one  portion  to  my 
daughter  Margaret's  family/' 

Testator's  widow  died  on  24th  July,  1884,  the  son 
Archibald  on  7th  July,  1894,  and  Mary  on  2nd  February, 
1902. 

Probate  was  granted  to  defendant  George  Harkness  on 
20th  June,  1902. 

I  am  asked  to  consider  whether  the  word  "family"  In 
the  4fh  clause  of  the  will  means  the  children  of  the  testator's 
sons  James  and  George  and  daughter  Margaret,  or  if  it  has 
a  wider  signification.     .     .     . 

[Beferencej  to  Barnes  v.  Patch,  8  Ves.  604;  Pijgg  v.  Clarke, 
3  Ch.  D.  672;  In  re  Hutchinson  and  Tennant,  L.  R.  8  Ch. 
540.] 

I  consider  that  the  children  of  the  testator's  sons  James 
and  George  and  of  his  daughter  Margaret  alone  take  per 
capita. 

Then  as  to  the  question  whether  the  interest^  of  the 
children  of  such  sons  and  daughter  became  vested  on  the 
death  of  testator.     .     .     . 

[Eeference  to  Jarman  on  Wills,  5th  ed.,  p.  756;  Town 
V.  Borden,  1  0.  R.  327;  Taylor  v.  Graham,  3  App.  Cas. 
1287;  Hickling  v.  Fair,  [1899]   A.  C.  15.] 

It  is  clear  that  the  estates  of  the  children  of  the  testator's 
sons  James  and  George  and  of  his  daughter  Margaret  became 
on  the  death  of  the  testator  vested  estates  in  remainder, 
subject  to  the  respective  life  estates  of  the  widow  and  of 
Archibald  and  Mary. 

All  parties  agreed  that  partition  was  impracticable;  there 
will  be  an  order  for  a  sale  of  the  real  estate,  with  a  reference 
to  the  Master  at  Stratford. 

The  costs  of  all  parties  will  be  paid  out  of  the  estate,  the 
costs  of  the  executor  as  between  solicitor  and  client. 
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Anglin,  J.  June  16th,  1905. 

chambers. 

Re  GILHULA.  " 

Re  CAIN. 

Constitutional  Law — Powers  of  Dominion  Parliament — Alien 
Lqbour  Act — Deportation  of  Immigrants — Extra-territorial 
Constraint — "  Returned  to  the  Country  whence  he  Came  " 
— Custody  for  Purpose  of  Deportation — Habeas  Corpus — 
Discharge. 

Motions  by  James  E.  Gilhula  and  Everett  E.  Cain,  upon 
the  return  to  writs  of  habeas  corpus,  for  their  discharge  from 
the  custody  of  the  Commissioner  of  Dominion  Police  under 
warrants  of  the  Attorney-General  for  Canada  couched  in  the 
following  terms: — 

"  Canada. 

"To  the  Commissioner  of  Dominion  Police,  or  any  Police 
Constable  within  Canada. 
"Whereas  it  has  been  established  to  the  satisfaction  of 
the  undersigned,  the  Attorney-General  for  Canada,  that 
within  the  period  of  one  year  previous  to  the  date  hereof, 
to  wit,  on  or  about  the  month  of  December,  1904,  James  R. 
Gilhula,  of  Detroit,  in  the  State  of  Michigan,  one  of  the 
United  States  of  America,  at  present  of  St.  Thomas,  in  the 
Province  of  Ontario,  in  the  Dominion  of  Canada,  being  an 
alien  or  foreigner,  and  a  citizen  of  the  United  States  of 
America,  a  foreign  country,  which  has  enacted  and  retains 
in  force  laws  or  ordinances  applying  to  Canada  of  a  character 
similar  to  the  Act  passed  in  the  60th  and  Gist  years  of  the 
reign  of  Her  late  Majesty  Queen  Victoria,  chapter  11,  in- 
tituled ^An  Act  to  Restrict  the  Importation  and  Employ- 
ment of  Aliens,'  was  by  one  the  Pere  Marquette  Railway 
Company,  at  St.  Thomas,  in  the  Province  of  Ontario,  in  the 
Dominion  of  Canada,  unlawfully  assisted  or  encouraged  to 
enter  or  immigrate  into  Canada  from  the  United  States  of 
America  under  contract  or  agreement  made  previous  to  the 
importation  or  immigration  of  the  said  James  R.  Gilhula  to 
perform  the  service  or  labour  of  chief  despatcher  on  the  said 
Pere  Marquette  Railway,  in  Canada,  and  that  the  said  James 
R.  Gilhula,  being  an  immigrant  within  the  meaning  of  the 
said  Act,  and  the  Acts  in  amendment  thereof,  was  thereupon, 
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within  the  period  aforesaid^  to  wit^  on  or  about  the  month  of. 
December,  1904,  aforesaid,  allowed  to  enter  into  Canada  from 
the  United  States  of  America  contrary  to  the  prohibition  of 
the  said  Acts,  and  that  the  said  James  B.  Gilhula  has  re- 
mained and  still  is  in  Canada. 

^'  These  are  therefore  to  command  you  in  His  Majesty's 
name  to  take  into  custody  the  said  James  B.  Gilhula  and 
return  him  to  the  United  States  of  America,  and  for  so  doing 
this  shall  be  your  sufficient  warrant. 

^'  Given  under  my  hand  and  seal  this  23rd  day  of  May, 
in  the  year  of  our  Lord  1905,  at  the  city  of  Ottawa,  in  the 
Dominion  of  Canada  aforesaid. 

(seal)  "  C.  Fitzpatrick, 

"Attorney-General  for  Canada." 

The  warraiit  for  Cain's  apprehension  was  similar  in  terms. 

J.  A.  Eobinson,  St.  Thomas,  for  Gilhula. 

J.  B.  MacKenzie,  for  Cain. 

G.  F.  Shepley,  K.C.,  for  the  Attorney-General. 

Anglin,  J.: — Numerous  grounds  were  urged  in  support 
of  the  motion,  but,  in  the  view  which  I  take  of  the  matter, 
it  becomes  unnecessary  to  deal  with  any  ground  other  than 
that  upon  which  I  am  about  to  dispose  of  it. 

As  amended  by  1  Edw.  VII.  ch.  13,  sec.  3,  the  6th  section 
of  60  &  61  Vict.  ch.  11  (D.)  reads  as  follows:— 

"The  Attorney-General  for  Canada,  in  case  he  shall  be 
satisfied  that  an  immigrant  has  been  allowed  to  land  in  Can- 
ada contrary  to  the  prohibition  of  this  Act,  may  cause  such 
immigrant,  within  the  period  of  one  year  after  landing  or 
entr}%  to  be  taken  into  custody  and  returned  to  the  country 
whence  he  came,  at  the  expense  of  the  owner  of  the  import- 
ing vessel,  or,  if  he  entered  from  an  adjoining  country,  at 
the  expense  of  the  person,  partnership,  or  company  violating 
section  1  of  this  Act.'^ 

This  statutory  provision  contains  the  sole  authority  for 
the  issue  and  enforcement  of  the  warrants  above  set  out. 
Its  validity  is  impugned  by  the  applicants  upon  the  ground, 
inter  alia,  that,  inasmuch  as  it  purports  to  authorize  the 
Attorney-General,  or  his  delegate,  to  deprive  persons  against 
whom  it  is  to  be  enforced  of  their  liberty  without  the  ter- 
ritorial limits  of  Canada,  it  transcends  the  powers  of  the 
Dominion  Parliament. 
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By  the  91st  section  of  the  B.  N.  A.  Act  the  Parliament 
of  Canada  is  empowered  to  make  laws  for  the  peace,  order,, 
and  good  government  of  Canada  in  relation  to  all  matters 
not  coming  within  the  classes  of  subjects  assigned  exclu- 
sively to  the  legislatures  of  the  Provinces:  and  it  is  by  sub- 
sec.  25  given  "  exclusive  legislative  authority  '^  in  regard  to 
^^  aliens  and  naturalization."  In  many  judgments  the  Privy 
Council  has  declared  that  our  Parliament  "'^has  and  was 
intended  to  have  powers  of  legislation  as  large  and  of  the 
same  nature  as  the  Imperial  Parliament  itself,"  the  language 
of  the  B.  N.  A.  Act  being  "  apt  to  authorize  the  utmost  di»- 
cretion  of  enactment  for  the  attainment  of  the  objects  pointed 
to."  Riel  V.  The  Queen,  10  App.  Cas.  675;  The  Queen  v. 
Burah,  3  App.  Cas.  889,  904;  Bank  of  Toronto  v.  Lambe,  12 
App.  Cas.  588.  But  that  the  area  within  which  the  powers  so 
conferred  may  be  exercised  is  restricted  to  the  territorial 
limits  of  the  colony  to  whose  legislature  they  are  granted,  is 
equally  well  established.  However  general  the  language  in 
which  its  jurisdiction  is  conferred,  without  an  explicit  be- 
stowal of  extra-territorial  powers  by  the  sovereign  Parlia- 
ment, no  colonial  legislature  may  enact  legislation  to  be 
actively  enforced  beyond  the  boundaries  of  the  colony: 
Powell  V.  Apollo  Candle  Co.,  10  App.  Cas.  at  p.  290;  Eout- 
ledge  V.  Low,  L.  R.  1  Ch.  at  p.  47,  per  Turner,  L.J.;  L.  B.  3 
H.  L.  at  p.  116,  per  Lord  Chelmsford;  Forsyth's  Constitu- 
tional Law,  pp.  24,  465;  Todd^s  Parliamentary  Government 
in  British  Colonies,  2nd  ed.,  pp.  159,  177-8;  Dicey  on  The 
Constitution,  6th  ed.,  p.  99n. 

This  is  but  one  of  the  several  restrictions  necessarily  flow- 
ing from  the  inherent  condition  of  a  dependency:  Eegina 
V.  Taylor,  36  U.  C.  K.  at  p.  191;  Craw  v.  Ramsey, 
Vaughan  274,  at  pp.  292-3.  Counsel  for  the  Attorney- 
General  was,  therefore,  well  advised  in  conceding  at  bar  that 
if  the  return  of  the  immigrant  to  the  country  whence  he 
came,  prescribed  by  the  6th  section  of  the  statute,  would 
necessarily  involve  his  detention  or  subject  him  to  constraint, 
by  the  agent  of  the  Attorney-General,  without  the  territorial 
limits  of  Canada,  that  provision  is  ultra  vires  of  the  Domin- 
ion "Parliament. 

Giving  full  effect  to  the  argument  of  the  learned  counsel 
that,  if  at  all  possible,  the  statute  should  receive  a  construc- 
tion consistent  with  jurisdiction,  not  desiring  "  to  attribute 
to  the  colonial  legislature  an  effort  to  enlarge  their  jurisdic- 
tion to  such  an  extent  as  would  be  inconsistent  with  the 


RE  QILHULA.  127 

powers  committed  to  a  c6lony"  (McLeod  v.  Attorney-Gen- 
eral for  New  South  Wales,  [1891]  A.  C.  466,  467),  I  have 
BtriTen  to  discover  some  means  for  the  performance  of  that 
which  the  warrants  to  the  Commissioner  require  him  to  do, 
viz.,  to  take  into  custody  the  applicants  and  return  them  to 
the  United  States  of  America,  whence  they  came, — ^that 
would  not  involve  an  assumption  of  extra-territorial  juris- 
diction.   In  this  I  have  failed. 

Mr.  Shepley  argued  that  the  requirements  of  the  statute 
must  be  deemed  satisfied  if  the  ^^  immigrant  '^  to  be  deported 
is  "  put  in  course  of  return  *'  to  the  country  from  which  he 
came.  I  cannot  so  read  the  words  *^  return  to.**  If  the  con- 
straining force  of  the  officer  acting  under  the  Attorney- 
General's  warrant  ceases  before  the  subject  of  it  is  within 
the  territorial  limits  of  the  foreign  country,  I  cannot  under- 
stand how  he  can  be  said  to  be  returned  to  that  country  by 
virtue  of  the  warrant.  If  such  force  continues  until  the 
subject  is  upon  foreign  territory,  its  extra-territorial  exercise 
cannot  be  denied. 

In  effecting  the  return  of  an  "  immigrant ''  to  the  United 
States  it  is  suggested  that  the  officer  charged  with  that  duty 
may  take  his  subject  in  custody  to  the  imaginary  line  form- 
ing the  boundary,  and  then,  remaining  himself  on  Canadian 
tarritory,  may  push  his  prisoner  across  the  line  and  into  the 
United  States.  But,  were  it  possible  for  the  officer  to  eject 
a  resisting  alien  without  risk  of  projecting  any  part  of  his 
own  person  upon  United  States  soil,  in  my  opinion  the  appli- 
cation of  the  propelling  force  operating  upon  the  person  of 
the  aUen,  while  wholly  or  partly  within  the  foreign  terri- 
tor}',  is  an  extra-territorial  constraint  of  such  alien  by  the 
Canadian  officer  and  as  such  cannot  be  authorized  by  the 
Dominion  Parliament.  Again  counsel  suggests  that  the 
officer  may  select  such  a  point  as  Windsor  for  the  deporta- 
tion, and  may  discharge  his  duty  by  placing  his  alien  pris- 
oner upon  a  ferry-boat  crossing  the  river  to  Detroit.  Here 
the  alien  is  upon  Canadian  territory  until  the  middle  of  {he 
stream  is  reached.  If  the  custody  ceases  when  the  alien  is 
placed  on  the  ferry-boat,  it  cannot  be  said  that  he  is  returned 
to  the  United  States  by  the  officer  charged  with  the  execution 
of  the  warrant.  If  the  custody  continues  until  the  ferry- 
boat reaches  mid-stream — apart  from  the  difficulty  of  de- 
termining the  precise  moment  at  which  the  boat  crosses  the 
imaginary  line  beyond  which  any  constraint  by  Canadian 
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authority  is  admittedly  tinwarranted^  and  the  danger  of  an 
involuntary  violation  of  United  States  territory — ^it  is  im- 
possible to  say  that  the  deported  subject  is  not  under  actual 
constraint  imposed  by  Canadian  authority  until  the  boat 
reaches  the  Detroit  docks.  He  is  upon  the  ferry-boat  not  of 
his  own  volition,  but  because  Canadian  power  has  placed  and 
kept  him  there.  In  theory  his  imprisonment  may  cease  at 
the  instant  his  body  is  carried  over  the  border;  in  fact  he  is 
carried  not  to  the  border,  but  to  the  city  of  Detroit  in  United 
States  territory,  by  compulsion  of  Canadian  law. 

The  diflSciiities  of  returning  "  immigrants "  to  countries 
separated  from  Canada  by  the  high  seas  without  exercising 
extra-territorial  constraint  are  even  greater.  The  statute 
extends  to  all  foreign  countries  which  have  enacted  and  retain 
in  force  laws  or  ordinances  applying  to  Canada  of  a  similar 
character:  sec.  9. 

"In  80  far  as  they  possess  legislative  jurisdiction,  the 
discretion  committed  to  the  parliaments,  whether  of  the 
Dominion  or  of  the  provinces,  is  unfettered.  It  is  the  proper 
function  of  a  court  of  law  to  determine  what  are  the  limits 
of  the  jurisdiction  committed  to  them:"  Union  Colliery  Co. 
V.  Bryden,  [1899]  A.  C.  680,  585.  Discharging  that  func- 
tion, I  have  reached  the  conclusion-  that  the  provision  of  the 
Dominion  statute  60  &  61  Vict.  ch.  11,  for  the  return  of 
certain  "  immigrants  "  to  the  country  whence  they  came,  is 
ultra  vires. 

Neither  may  that  statute  be  invoked  to  justify  the  custody 
in  which  the  applicants  are  held  within  Canada.  This  custody 
is  merely  a  means  to  an  end,  that  end  being  deportation.  The 
applicants  are  not  in  custody  for  any  other  purpose.  Their 
apprehension  is  authorized  by  the  legislature  only  as  some- 
thing subsidiary  to  their  return  to  the  United  States.  It 
follows  that,  if  the  return  itself  cannot  be  legally  effected, 
the  detention  for  that  illegal  purpose  is  unwarranted. 

The  applicants  are,  therefore,  in  my  judgment,  entitled 
to  an  order  for  their  immediate  discharge — and  that  order  I 
accordingly  pronounce. 

In  addition  to  the  authorities  cited  in  the  course  of  the 
foregoing  opinion,  I  make  the  following  references: — Ray  v. 
McMackin,  1  Vict.  L.  R.  274;  In  re  Gleich,  1  New  Zealand 
Sup.  Court  39;  In  re  Victoria  Steam  Navigation  Board,  7 
Vict.  L.  R.  248;  Lefroy  on  Legislative  Power  in  Canada, 
pp.  322  et  seq.;  In  re  Bigamy  Sections  of  Criminal  Code,  27 
S.  C.  R.  461;  Regina  v.  Brierly,  14  0.  R.  525;  Regina  v. 
Plowman,  25  0.  R.  656. 


THE 

ONTARIO  Weekly  reporter 

(To  AMD  INOLUDIMI  JVNI  24TN|  I806J 

Vol.  VI.  TORONTO,  JUNE  29,  1905.  No.  5 

June  16th,  1905. 

DIVISIONAL  COURT. 

PHILLIPS  V.  CITY  OF  BELLEVILLE. 

Appeal — Motion  to  Quash — Waiver  by  SvJbmission  to  Judg-^ 
ment  Appealed  against — No  Eifective  Remedy  upon  Ap* 
pedL 

Motion  by  plaintiff  to  quash  appeal  by  defendant  cor- 
poration to  a  Divisional  Court  from  the  judgment  of  Magee, 
J.y  ante  1. 

E.  D.  Armour,  K.C.,  for  plaintiff. 

W.  C.  Mikel,  Belleville,  for  defendant  corporation. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Anglin,  J-),  was  delivered  by 

Anglin,  J.: — ^Plaintiff  sued  to  restrain  defendaut  cor- 
poration from  selling  to  defendant  Caldwell,  for  a  sum  less 
than  that  offered  by  plaintiff,  lands  acquired  by  the  corpora- 
tion when  offered  for  sale  for  arrears  of  taxes.  Plaintiff  and 
defendant  Caldwell  had  each,  upon  tendering  for  these  lands, 
deposited  a  sum  of  money  with  defendant  corporation.  By 
the  judgment  granting  the  injunction  sought  by  plaintiff, 
the  trial  Judge  directed  the  return  of  such  money  to  both 
plaintiff  and  defendant  Caldwell,  holding  that  there  was  no 
contract  to  sell  the  lands  in  question  to  either  of  them  bind- 
ing upon  defendant  corporation.  With  this  latter  portion  of 
the  judgment  the  defendant  corporation  have  complied.  It 
is  further  stated  that  defendant  Caldwell  has  intimated  his 
intention  to  decline  to  purchase  these  lands  from  his  co- 
defendants. 

VOL.   TI     O.W.R.  MO.  5—10 


]  30  2f'ir^  ONTARIO  WEEKLY  REPORTER. 

Plaintiff's  motion  to  quash  the  pending  appeal  is  based 
upon  two  grounds:  (a)  that,  by  the  payments  to  plaintifE  and 
defendant  Caldwell,  defendant  corporation  have  accepted  or 
submitted  to  the  judgment  of  Magee,  J.,  to  an  extent  which 
precludes  their  right  to  appeal;  (b)  that  no  effective  remedy 
can  be  given  upon  such  appeal,  in  view  of  the  position  taken 
by  defendant  Caldwell. 

Upon  the  first  ground  the  authorities  seem  dear  that 
mere  payment  of  money  as  directed  by  a  judgment  is  not 
a  bar  to  an  appeal  from  that  judgment  by  the  party  making 
such  payment.    .    .    . 

[Eeference  to  Pierce  v.  Palmer,  12  P.  B.  308.] 

A  party  may  not  so  act  upon  a  judgment  that  to  appeal 
from  it  would  be  futile.  He  may  not,  as  in  Pierce  v.  Pal- 
mer, take  a  step  which  necessarily  implies  his  acquiescence  in 
the  very  provision  from  which  he  would  appeal,  and  there- 
after assert  a  right  to  so  appeal.  Neither  may  he  take  ad- 
vantage of  those  terms  of  a  judgment  which  are  in  Kis  own 
favour  and  yet  maintain  an  appeal  from  other  terms  of  the 
same  judgment  which  he  deems  adverse.  The  cases  cited  for 
plaintiff  appear  to  fall  under  one  or  other  of  these  heads. 
But  mere  obedience  to  a  judgment,  not  such  as  should  be 
held  to  signify  conclusive  acceptance  of  its  terms,  does  not 
destroy  the  right  of  appeal:  Masterman  v.  Price,  1  C.  P. 
Coop.  358,  and  cases  in  note;  DanieFs  Chy.  Pr.,  7th  ed.,  p. 
1048.  The  repayments  to  plaintiff  and  defendant  Caldwell 
involve  nothing  inconsistent  with  the  relief  which  defendant 
corporation  seek  upon  their  pending  appeal.  They  in  no 
wise  signify  a  conclusive  submission  to  the  judgment  appealed 
from.    Upon  this  ground  the  motion,  therefore,  fails. 

I  am  unable  to  find  upon  the  material  anything  to  sup- 
port the  contention  that,  if  the  existing  injunction  is  re- 
moved and  the  appellants  are  declared  to  be  at  liberty  to 
carry  out  the  sale  they  were  negotiating  with  him,  defendant 
Caldwell  may  not  purchase  from  them  the  lands  in  question. 
But,  even  were  such  the  case,  no  change  in  attitude  upon 
Caldwell's  part  at  this  stage  of  the  case  can  debar  his  co- 
defendants  from  taking  steps  by  appeal  to  relieve  themselves 
from  an  onerous  judgment  which  they  allege  to  have  been 
pronounced  in  error. 

Motion  dismissed  with  costs  to  defendant  corporation  in 
any  event. 
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HoDGiNS,  LocJ.  IN  Admiralty.  May  17th,  1905. 

EXCHEQUER  COURT  IN  ADMIRALTY. 

TUCKER  V.  THE  "  TECUMSEH.'^ 

Ship — Collision — Rules  of  Road — Signals — Liability. 

Action  against  the  defendant  steamer  by  the  owner  of 
the  steamer  "  Lilly  "  for  a  collision  near  Bar  Pointe  light-ship 
in  the  Detroit  river  on  the  night  of  3rd  November,  1903. 

J.  H.  Bodd,  Windsor,  for  plaintiff. 

J.  W.  Hanna,  Windsor,  for  defendant. 

The  Local  Judge: — The  pleadings  and  evidence  on 
both  sides,  as  not  infrequently  happens  in  Admiralty  cases, 
are  so  conflicting  on  some  material  points  as  to  be  almost 
irreconcilable. 

The  steamer  "  Lilly  ^^  was  bound  for  Toledo,  and  the 
"  Tecumseh ''  for  Owen  Soimd.  The  evidence  on  the  part 
of  the  plaintiff  is  that  the" "  Lilly ''  had  her  green,  red,  and 
head  and  stem  lights  all  right;  and  that  before  the  "  Tecum- 
seh'^  came  in  sight  she  passed  an  imknown  steamer  bound 
up  the  river  about  half  a  mile  on  the  east  side  of  the  light- 
ship and  that  the  unknown  gave  one  blast  of  her  whistle,  to 
which  the  "  Lilly ''  replied. 

This  unknown  steamer  was  not  seen  by  any  on  board  the 
"  Tecumseh,"  nor  were  the  whistles  heard  by  any  of  her  crew, 
although  all  the  plaintiff^s  witnesses  substantiate  the  fact  of 
her  being  about  half  a  mile  in  front  of  the  "Tecumseh.^^ 
This  evidence,  therefore,  warrants  a  finding  that  no  proper 
or  eflBcient  look-out  had  been  maintained  on  the  "  Tecumseh.^^ 

The  evidence  of  the  captain  of  the  "  Lilly  *^  is  that  as  he 
steered  to  pass  on  the  west  side  of  the  light-ship  he  saw  the 
red  light  of  the  "  Tecumseh  "  about  half  a  mile  behind  the 
unknown  steamer,  which  indicated  that  the  *^ Tecumseh" 
was  then  out  of  the  "Lilly's"  way;  that  when  about  400  to 
500  feet  from  the  light-ship  the  "Tecumseh"  suddenly 
turned  in  and  shewed  her  green  light;  and  that  after  she 
thus  turned  in,  the  "  Lilly  "  could  not  see  her  red  light,  and 
the  "Tecumseh"  then  struck  the  "Lilly"  at  an  angle  of 
45  degrees.  In  answers  to  questions  put  by  me  he  stated 
that  when  about  800  feet  from  where  the  collision  took  place 
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hQ  shifted  his  course  half  a  point  to  starboard;  when  about 
500  feet  from  the  light-ship  and  probably  about  400  feet 
from  the  "  Tecumseh,"  he  put  his  wheel  hard  a  port,  which 
changed  his  course  two  points  further  to  the  starboard  side. 

The  defendants  evidence  as  to  seeing  the  lights  on  the 
"  Lilly  '^  is  in  part  unsatisfactory  and  in  part  contradictory. 
The  captain  of  the  "  Tecumseh  ^'  says  that  he  first  sighted 
and  could  make  out  both  red  and  green  lights  of  the  ^'  Lilly  " 
about  half  or  three-eighths  of  a  mile  away,  up  to  the  time  she 
turned;  and  that  for  five  minutes  he  had  both  in  view.  That 
he  lost  the  '^  Lilly's  "  green  light  more  than  a  quarter  of  a 
mile  away.  After  that  he  only  saw  her  red  light  and  the 
range  lights;  and  he  was  then  abreast  of  the  light-ship.  After 
giving  this  explanation  of  his  seeing  the  lights  he  added :  "  I 
made  a  mistake  in  lights.  I  lost  the  red  light  a  quarter  of 
a  mile  away.'^  In  another  part  of  his  evidence  he  stated 
that  the  "  Lilly ''  was  about  400  or  500  feet  away  when  she 
commenced  to  change  her  course,  which  distance  he  had  pre- 
viously stated  (when  he  lost  her  green  light)  to  be  more  than 
a  quarter  of  a  mile,  or  over  1,320  feet  away.  In  answer  to 
my  question  he  stated  that  the  "  Tecumseh  "  was  about  500 
or  600  feet  beyond  the  light-ship  when  she  commenced  to 
sheer  to  the  west. 

The  evidence  of  George  Decaire,  a  young  deck  hand, 
whose  first  season  was  in  1903,  is  as  follows: 

"Q.  You  say  you  could  see  the  '  Lilly  ^  when  she  was 
600  feet  away?  A.  I  am  just  guessing  600  feet  or  some- 
thing like  that.     She  was  on  our  starboard  side. 

"Q.  What  lights  did  you  see?  A.  Everyone,  the  green, 
the  red,  and  the  two  mast  lights.^*  (The  evidence  in,  rebuttal 
proves  that  one  of  these,  the  stern  light,  could  not  be  seen 
by  any  boat  approaching  the  ^  Lilly,*  it  bemg  hung  under 
the  deck  aft). 

"  Q.  Did  you  stand  on  the  starboard  side  of  the  boat  until 
they  came  together?    A.  No. 

"Q.  Did  you  see  all  the  lights  up  to  the  collision?  A. 
No,  sir. 

"Q.  What  lights  did  you  lose?  A.  I  lost  sight  of  the 
red  light;  no,  the  green  light. 

"  Q.  When  did  you  lose  sijjht  of  the  green  light?  A. 
When  she  changed  her  course." 
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But  I  prefer  the  evidence  of  Smith,  an  independent  wit- 
ness who  was  on  the  lightrship,  as  to  the  actual  facts  of  this 
collision.  He  said  that  he  saw  the  "  Tecumseh  "  behind  the 
unknown  steamer,  and  that  as  she  came  on  he  lost  her  green 
light  and  could  only  see  her  red  light;  that  the  "  Tecumseh^' 
took  a  sudden  sheer  and  came  right  across  the  channel,  and 
that  she  then  ran  into  the  *'  Lilly  "  on  the  west  side  of  the 
channel.  He  heard  two  crashes.  The  "  Lilly "  was  500 
feet  north  by  west  of  the  light-ship,  and  on  the  western  side 
of  the  channel  bank,  going  in  a  westerly  direction,  heading  so 
as  to  pass  downwards  on  the  east  side  of  the  light-ship.  And 
he  further  said  that  the  "  Tecumseh "  was  abreast  of  the 
light-ship  when  she  began  to  sheer  to  the  westward.  This 
light-ship's  position  was  on  the  western  side  of  the  recog- 
nized channel.  This  evidence  proves  that  the  "Tecumseh" 
was  crossing  to  the  channel  on  her  port  side,  and  that  the 
"  Lilly  ''  was  heading  to  pass  on  the  east  side  of  the  light-ship, 
and  to  the  westward  of  the  channel  on  her  starboard  side. 

This  channel  being  about  800  feet  wide  must,  I  think,  be 
held  to  come  within  the  designation  of  "narrow  channels" 
mentioned  in  Art.  21  in  K.  S.  C.  ch.  79,  which  article  by  sec. 
9  of  that  Act  applies  to  foreign  as  well  as  British  and  Can- 
adian ships— especially  in  view  of  the  length  and  tonnage  of 
the  steamers  sailing  on  our  inland  waters.  This  vi^w  as  to 
narrow  channels  is  sustained  by  The  Scotts  Greys  v.  The 
Santiago  de  Cuba,  5  Fed.  B.  369  (1881),  19  Fed.  E.  213 
(1883),  where  the  channel  was  375  yards  wide„  and  The  City 
of  Springfield,  26  Fed.  B.  159  (1886),  where  the  channel  was 
750  feet  wide.  The  rule  of  the  road  provides  that  "Li 
narrow  channels  every  steamship  shall,  when  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway,  or  mid-channel, 
which  lies  on  the  starboard  side  of  the  said  ship."  This  rule 
of  the  road  was  violated  by  the  "  Tecumseh  "  when  she  sheered 
towards  the  westward,  and  crossed  to  the  channel  on  her 
port  side,  instead  of  keeping  in  the  channel  on  her  starboard 
side. 

In  The  Clydach,  5  Asp.  M.  C.  336  (1884),  the  Court 
held  that  the  larger  vessel  was  in  fault  for  the  collision  for 
undertaking  to  keep  towards  the  side  of  the  channel  which 
lay  on  her  port  side,  instead  of  keeping  towards  the  side 
of  the  channel  which  lay  on  her  starboard  side;  knowing  that 
another  steamer  was  coming  up  the  channel  which  lay  on  hec 
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starboard  side;  that  having  seen  the  lights  of  the  smaller 
steamer  more  than  a  point  on  his  starboard  bow,  and  about  a 
mile  distant,  "his  imperative  duty  was  to  keep  to  the  star- 
board side  of  the  channel/'  In  The  Leverington,  11  P.  D. 
117,  this  rule  of  the  road  was  similarly  recognized,  and  t&e 
ship  which  disregarded  the  rule  of  the  road  was  held  to  be 
blamable  for  the  collision. 

And  the  next  rule  provides  that  when,  by  the  above  rules, 
one  of  two  ships  is  to  keep  out  of  the  way  (which  was  the  duty 
of  the  "  Tecumseh  *'),  the  other  (which  was  the  right  of  the 
"Lilly*')  shall  keep  her  course. 

There  is  in  the  United  States'  Pilot  Rules  of  1904,  the 
following:  "That  on  all  narrow  channels  where  there  is  a 
current,  and  in  the  rivers  St.  Mary,  St.  Clair,  Detroit, 
Kiagara,  and  St.  Lawrence,  where  two  steamers  are  meeting, 
the  descending  steamer  shall  have  the  right  of  way,  and  shall 
before  the  vessels  shall  have  arrived  within  tfie  distance  of 
one-half  mile  of  each  other,  give  the  signal  necessary  to  in- 
dicate which  side  she  elects  to  take.  Li  Canfield  v.  F.  and 
P.  M.,  44  Fed.  B.  698  (1891),  it  was  held  that  the  ascending 
vessel  was  bound,  if  necessary,  to  stop  and  avoid  the  descend- 
ing vessel,  as  her  movements  could  be  controlled  with  less 
difficulty  than  those  of  the  descending  vessel.  See  also  The 
Galatea,  92  U.  S.  439   (1875). 

Another  fact  I  must  hold  to  have  been  established  by  the 
following  evidence^  of  the  captain  of  the  "  Tecumseh."  In  an- 
swer to  some  questions  put  by  me  he  said: 

"  Q.  You  say  you  put  your  wheel  hard  a  starboard  ?  A. 
Yes. 

"Q.  What  was  the  effect  of  putting  your  wheel  hard  a 
starboard?  A.  It  threw  us  in  that  position  (indicates  on 
exhibit). 

"  Q.  Across  the  bow  of  the  '  Lilly '  ?    A.  Yes. 

"  Q.  When  you  saw  her  heading  that  way,  and  you  were 
here  (indicated)  why  didn't  you  pass  her  on  the  port  side, 
because  you  saw  she  was  turning  that  way?  A.  I  didn't 
think.  I  thought  if  we  tried  to  pass  her  on  that  side  we 
would  nm  into  her.  He  was  too  close  to  us  and  I  was  afraid 
we  would  run  into  him. 

"Q.  Surely  when  he  changed  his  course  that  way  (in- 
dicated) why  did  you  not  change  yours  to  go  the  other  way? 
A.  If  he  had  whistled. 
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*'Q.  When  you  saw  him  change  his  course,  wouldn^t  it 
have  been  common  sense  to  have  changed  yours  to  have  avoid- 
ed him?  A.  I  didn^t  consider  I  could  have  avoided  him 
that  way. 

"  Q.  I  want  your  reason.  You  say  you  saw  him  change 
his  course  to  come  across  here  (indicated)  and  you  continued 
as  you  say.  You  put  your  helm  hard  a  starboard  and  that 
put  you  across  his  bow.  When  you  saw  him  coming  why 
didn't  you  put  your  helm  the  other  way  and  you  would  have 
then  avoided  the  collision?  A.  He  was  so  dose  that  I  didnH 
think  we  could  clear  him  by  putting  our  helm  a  port.^' 

Considering  the  distance  between  the  two  vessels — about 
400  feet — when  the  "  Lilly's '^  helm  was  put  hard  a  port, 
which  placed  her  two  points  off,  and  when  the  "  Tecumseh's '' 
helm  was  put  hard  a  starboard  in  an  attempt  to  cross  the  bow 
of  the  "  Lilly/'  and  the  fact  that  the  "  Tecumseh "  struck 
the  "  Lilly  "  at  an  angle  of  45  degrees,  it  is  indicated,  I  think, 
that  had  the  "  Tecumseh ''  put  her  helm  hard  a  port  the  colli- 
sion would  not  have  taken  place. 

The  observations  of  King,  J.,  in  The  Ship  Cuba  v.  Mc- 
Millan, 26  B.  C.  R.  660,  aptly  apply  to  this  case:  "The 
course  of  those  in  charge  of  the  *  Cuba '  in  starboarding  her 
helm  at  this  juncture  was  wholly  wrong,  and  shews  a  want 
of  reasonable  care  and  skill  to  prevent  the  ship  from  doing 
injury.  And  that  it  was  an  efficient  cause  of  the  collision 
that  followed  cannot  be  doubted.'^ 

The  captain  of  the  "Tecumseh*'  further  replied:  "Q. 
You  say  you  saw  the  red  and  green  lights  up  to  half  a  mile 
away,  and  then  you  lost  the  green  light  more  than  a  quarter 
of  a  mile  away?  A.  The  ship  would  be  more  than  a  quarter 
of  a  mile  away  when  we  lost  sight  of  the  green  light." 

This  evidence  on  the  part  of  the  "  Tecumseh,"  that  her 
captain  saw  the  "  Lilly's  "  red  and  green  lights  up  to  half  a 
mile  away,  and  her  r«i  and  not  her  green  light  "  more  than 
a  quarter  of  a  mile  away,"  was  sufficient  notice  to  him  that 
the  "Lilly"  was  keeping  to  the  channel  on  her  starboard 
side  and  heading  south-west  to  pass  on  the  east  side  of  the 
light-ship;  and  it  was  not  necessary  for  the  "  Lilly  "  to  give 
a  blast  signal  as  to  the  course  she  was  taking — having  in- 
dicated it  long  before  there  was  a  possibility  of  a  collision. 
This  view  is  sustained  by  the  case  of  The  Mourne,  [1901]  P. 
%^,  in  which  Sir  F.  H.  Jeune,  after  indicating  coses  of  ves- 
selp  "meeting  end  on,"  or  of  a   steamer   meeting   another 
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under  circumstances  requiring  her  to  "  keep  out  of  the  way," 
or  of  a  steamer  having  to  "give  way  to  a  sailing  vessel/' 
said:  "These  are  illustrations  of  the  working  of  the  rule 
(as  to  blast  signals);  and  it  would  seem  to  follow  that  the 
rule  does  not  apply  to  a  case  where,  as  here,  she  is  on  a 
(circular)  course  which  she  has  adopted  before  in  order  to 
reach  the  place  she  desires  to  reach  and  is  keeping  on  that 
course.  .  .  .  Under  such  circumstances  the  state  of 
things  does  not  arise  in  which  she  should  give  notice  to  other 
vessels  by  signals/'  And  therefore  it  did  not  appear 
to  him  that  there  was  any  obligation  upon  the  com- 
plaining ship  to  give  the  blast  signals  so  as  to  render  her 
liable  for  not  giving  them.  This  is,  I  think,  in  harmony 
with  clause  (a)  to  art.  16  of  the  Canadian  rules  respecting 
ships  "  meeting  end  on,"  which  provides  that  "  the  article 
does  not  apply  to  two  ships  which  must,  if  both  keep  on  their 
respective  courses,  pass  clear  of  each  other." 

There  is  another  rule  (Canadian  art.  18)  applicable  to 
this  case,  which  provides:  "Every  steamship  when  approaching 
another  ship  so  as  to  involve  risk  of  collision,  shall  slacken 
her  speed,  or  stop  and  reverse  if  necessary."  The  captain 
of  the  "  Tecumseh,"  while  acknowledging  such  to  be  the  rule 
and  that  it  was  the  duty  of  the  "Tecumseh"  to  stop  and 
reverse,  said  that  the  time  was;  short  and  that  he  did  not  think 
of  it.  It  must  be  noticed  that  this  is  not  a  rule  phrased  merely 
to  "  prevent  a  collision,"  but  "  to  prevent  the  risk  of  a  colli- 
sion." It  has  been  well  said  that  it  is  no  defence  to  prove  that 
at  the  moment  of  the  collision  is  was  too  late  to  render  a  pre- 
caution, which  ought  to  have  been  taken  earlier,  of  any  service 
to  avoid  the  collision:  The  Johnson,  9  Wall.  153  (1869); 
The  Dexter,  23  Wall.  69  (1874).  The  more  imminent 
the  risk  the  more  imperative  is  the  necessity  for  implicit 
obedience  to  the  rule:  The  Vanderbilt,  6  Wall.  225  (1867). 
See  also  the  observations  of  Lord  Bramwell  in  Lebanon  v. 
Ceto,  14  App.  Cas.  p.  689  (1889);  also  Marsden's  Law  of  Col- 
lisions at  Sea,  p.  434  et  seq. 

On  a  review  of  the  evidence  in  this  case,  and  especially 
of  the  "  Tecumseh  "  not  observing  the  rule  of  the  road,  and 
also  manoeuvring  to  cross  the  bows  of  the  "Lilly,"  I  find 
that  the  "  Tecumseh  "  was  to  blame  for  the  collision,  and  is 
therefore  liable  for  the  damages  claimed  by  the  "  Lilly." 

Reference  to  the  Deputy  Registrar  at  Windsor  to  assess 
the  damages.  Costs  of  the  action  and  reference  to  be  paid 
by  the  "  Tecumseh." 
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Street,  J.  May  29th,  1905. 

TRIAL. 

PHAIli  V.  CANADIAN  NORTHERN  R.  W.  CO. 

Railwaif— Animals  Killed  ly  Train— Fences— ''  Negligence  or 
Wilful  Act  or  Omission  of  Owner  " — "  Improved  or  Settled, 
and  Enclosed''— Railway  Act,  3  Edw.  VI L  ch,  68,  sees.  199, 
237  (D.) 

Action  for  damages  for  the  loss  of  an  animal  killed  on 
defendants^  railway  near  Fort  Frances,  tried  before  Street, 
J.,  and  a  jury  at  Rat  Portage. 

By  the  Dominion  Railway  Act,  3  Edw.  VII.  ch.  5,  sec. 
^;f37,  sub-sec.  4,  "  When  any  cattle  or  other  animals  at  large 
upon  the  highway  or  otherwise,  get  upon  the  property  of  the 
company  and  are  killed  or  injured  by  a  train,  the  owner  of 
any  such  animal  so  killed  or  injured  shall  be  entitled  to  re- 
cover the  amount  of  such  loss  or  injury  against  the  company 
in  any  action  in  any  court  of  competent  jurisdiction,  unless 
the  company,  in  the  opinion  of  the  court  or  jury  trying  the 
case,  establishes  that  such  animal  got  at  large  through  the 
negligence  or  wilful  act  or  omission  of  the  owner  or  his 
agent,  or  of  the  custodian  of  such  animal  or  his  agent;  but 
the  fact  that  such  animal  was  not  in  charge  of  some  com- 
petent person  or  persons  shall  not,  for  the  purposes  of  tliis 
sub-section,  deprive  the  owner  of  his  right  to  recover." 

Section  199  of  the  same  Act  provides  as  follows: 

"199.  The  company  shall  erect  and  maintain  upon  the 
railway  fences,  gates  and  cattleguards,  as  follows: — 

"  (a.)  Fences  of  a  minimum  height  of  four  feet  six  inches 
on  each  side  of  the  railway. 

*'  (b.)  Swing  gates  in  such  fences,  of  the  minimum  height 
aforesaid,  with  proper  hinges  and  fastenings,  at  farm  cross- 
ings; provided  that  sliding  or  hurdle  gates  already  con- 
structed, may  be  maintained. 

"  (c.)  Cattle-guards,  on  each  side  of  the  highway,  at  every 
highway  crossing  at  rail-level  by  the  railway.  The  railway 
fences  at  every  such  crossing  shall  be  turned  into  the  respec- 
tive cattle-guards  on  each  side  of  the  highway. 

'^2.  Sudi  fences,  gates  and  cattle-guards  shall  be  suit- 
able and  suflScient  to  prevent  cattle  and  other  animals  from 
getting  on  the  railway. 
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"  3.  Whenever  the  railway  passes  through  any  locality  in 
which  the  lands  on  either  side  of  the  railway  are  not  im- 
proved or  settled,  and  enclosed,  the  company  shall  not  be 
required  to  erect  and  maintain  such  fences,  gates  and  cattle- 
guards  imless  the  Board  otherwise  orders  or  directs/^ 

H.  J.  F.  Sissons,  Fort  Frances,  for  plaintiff. 

J.  H.  Munson,  K.C.,  for  defendants. 

Street,  J.,  charged  the  jury  as  follows: — The  question 
between  the  plaintiff  and  the  defendants  largely  turns  upon 
questions  of  law,  that  is  to  say,  upon  what  these  statutes  that 
have  been  referred  to  mean. 

But  I  want  to  get  your  opinion  upon  the  question  of  fact 
so  that  it  shall  not  be  necessary — ^whatever  happens — to  bring 
the  case  down  for  trial  again.  After  you  have  given  me  your 
verdict  to-day  and  answered  the  questions  I  put  to  you,  then 
I  hope,  whatever  happens,  the  Courts  will  be  able  to  settle 
it  without  another  trial  before  a  jury. 

The  question  arises  in  this  way.  A  railway  company  as 
a  general  rule  are  obliged  to  fence  their  line — put  up  a  fence 
4  feet  6  inches  high — but  there  is  a  clause  in  the  Act  which 
says  that  whenever  the  railway  passes  through  any  locality 
in  which  the  lands  on  either  side  of  the  railway  are  not  im- 
proved or  settled,  and  enclosed,  the  company  shall  not  be  re- 
quired to  build  fences  unless  the  Bailway  Commissioners 
otherwise  hold. 

Well,  I  would  like  to  have  your  idea  here  as  to  whether 
the  land  on  either  side  of  the  railway  was  imJ>roved — so  I 
ask:  "  Was  the  land  on  either  side  of  the  railway  improved 
in  the  locality  in  which  this  accident  took  place  ?" 

Whether  the  land  is  improved  or  not  is  a  question  of 
fact,  and  the  jury  is  the  proper  authority  to  determine 
whether,  according  to  the  ordinary  meaning  of  "improved 
land,^'  the  land  in  this  locality  was  improved  land  adjoining 
the  track  on  either  side  of  the  railway. 

Now  you  have  heard  what  has  been  said.  It  appears  that 
south  of  the  railway,  that  is,  towards  the  village  or  town  of 
Fort  Frances,  these  two  or  three  roads  had  been  put  by  the 
owner  of  the  land,  and  that  they  had  been  ditched  on  each 
side,  as  the  first  witness  said,  for  the  purpose  of  draining 
the  land.     Then  they  do  not  seem  to  have  been  adopted  by 
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any  by-law  of  the  town  or  village,  and  no  public  money 
seems  to  have  been  expended  upon  them,  but  they  seem  to 
have  been  ditched  on  each  side  and  diked,  the  sand  thrown 
out  and  graded.  Then  beyond  that  there  seems  to  have 
been  the  fact  that  some  trees  were  cut  down,  and  Mr.  Phair 
said  that  the  bushes  had  been  removed,  as  he  had  thought  for 
the  purpose  of  increasing  the  value  of  the  land. 

On  the  north  side  of  the  railway  track  there  does  not 
seem  to  have  been  anything  done.  I  do  not  think  we  hear  of 
any  ditching  being  done  on  the  roads  north  of  the  track. 
There  were  crossings  at  the  tracks.  Mr.  Phair  says  these 
roads  crossed  the  railway  north  and  south  and  they  crossed 
them  there,  so  I  suppose  there  must  have  been  some  little 
road-building,  and  in  addition  to  that  it  is  said  there  were 
a  few  trees  cut  down,  bud  the  locality  of  the  north  was  largely 
muskeg,  with  some  dry  land  between  the  muskeg  and  the 
railway  ? 

Now  the  question  is,  was  that  improved  land  on  either 
side,  or  was  it  improved  on  both  sides?  I  ask:  '^Was  the 
land  on  either  side  of  the  railway  improved  in  the  locality 
in  which  the  accident  took  place  ?  "  And  I  will  ask  you  to 
say  "  Yes  "  or  "  No  '*  to  that.  Was  it,  in  your  understand- 
ing of  "  improved  land,''  improved  land  on  either  side  of  the 
railway  ? 

And  I  ask:  "  If  so,  on  which  side 'was  it  improved?''  If 
you  think  so,  say  "on  both  sides" — if  not,  say  "on  the 
south  side "  or  "  on  the  north  side." 

If  you  think  it  was  improved,  you  can  just  state  what 

that  improvement  was. 

Then:    "At  what  sum  do  you  assess  the  damages?" 
These  are  the  only  questions  I  will  trouble  you  with. 

They  are  very  simple.    I  will  ask  you  to  put  your  answers 

in  writing  after  each  question. 

You  can  retire,  gentlemen,  and  consider  what  you  find 
as  your  answers  to  these  questions. 

The  jury  found  that  the  land  was  improved  on  both 
sides,  by  ditching  on  the  north  side  and  by  ditching  and 
dearing  on  the  south  side,  and  assessed  the  damages  at  $225. 
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Street,  J. : — My  idea  of  it  is  that  the  statute,  sec.  199, 
exempts  the  company  from  the  obligation  of  fencing  unless 
the  lands  are  not  only  improved  or  settled  but  also  enclosed. 

That  is  the  idea  I  have  at  present.  If  the  statute  means 
anything,  I  think  it  means  this,  that,  if  there  was,  for  in- 
stance, bush  land  on  the  south  side  of  the  railway,  and  the 
owner,  without  going  to  live  on  it,  and  without  improving 
it  at  all,  simply  built  a  fence  around  three  sides  of  his  lot, 
the  railway  company  would  not  be  bound  to  fence  it  at  all  in 
those  circumstances. 

But  if,  in  addition  to  fencing  the  land,  he  built  a  house 
on  it  and  lived  there,  then  they  would  be  bound  to  fence  it, 
because  it  is  then  not  only  enclosed  but  settled,  or  if  he  culti- 
vated it,  although  he  did  not  settle  on  it,  if  he  improved  it 
by  cultivation  or  draining,  or  anything  of  that  kind,  and  put 
a  fence  around  it,  then  they  would  be  bound  to  fence  their 
side  of  it  but  not  otherwise.       , 

I  think  that  is  the  only  grammatical  construction  that 
can  be  put  upon  the  sentence;  that  the  lands  must  not  only 
be  improved  or  settled,  but  also  enclosed.  That  is  the  way 
that  I  read  the  sentence. 

Then  I  should  hold  also  that  this  animal  got  on  the  track 
through  the  wilful  act  of  the  plaintiflE. 

There  is  no  question  about  that,  so  there  is  no  negli- 
gence on  the  part  of  the  company  in  not  fencing,  and  they 
are  not  made  liable  by  the  4th  sub-section  of  the  237th 
section.. 

So  I  think  defendants  are  entitled  to  have  the  action  dis- 
missed on  that  construction  of  the  section  of  the  Bailway 
Act. 

I  do  not  know  exactly  what  the  word  "  locality  ^^  means, 
but  where  there  is  no  enclosed  land  adjoining  the  track  for 
some  distance  on  either  side,  the  railway  company  are  not 
bound  to  fence. 

Action  dismissed  with  costs,  upon  the  ground  that  upon 
the  whole  of  the  admitted  facts-  and  undisputed  evidence,  the 
plaintiff  had  made  out  no  case  proper  to  be  submitted  to  the 
jury. 
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Cartwright,  Master.  June  19th,  1905. 

CHAMBERS. 

KELLY  V.  MAETIN. 

Pleading — Defence — Contributory  Negligence  —  Particulars — 
Postponement  till  after  Discovery. 

Action  to  recover  damages  for  personal  injuries  sustained 
bj  plaintiff  owing  to  the  alleged  negligence  of  defendants.  The 
statement  of  defence  (par.  2)  stated: — "  There  was  contribu- 
tory negligence  on  the  part  of  the  plaintiflE."  Application 
was  made  for  particulars  of  this  paragraph.  Defendants' 
solicitors  said  they  could  give  no  particulars  until  after  dis- 
covery. 

Thereupon  plaintifE  moved  to  strike  out  this  paragraph 
or  for  particulars. 

H.  D.  Gamble,  for  plaintiff. 

Casey  Wood,  for  defendants. 

The  Master: — The  motion  was  supported  by  an  aflSdavit 
of  plaintifPs  solicitor  that  plaintiff  could  not  plead  to  this 
paragraph  without  knowing  the  facts  on  which  it  was  based. 

The  time  for  reply  has  not  expired,  so  that  the  present 
case  is  not  within  the  decision  in  XJda  v.  Algoma  Central 
R.  W.  Co.,  1  0.  W.  R.  246. 

As  a  matter  of  strict  pleading,  it  is  clear  that  such  a  plea 
is  not  in  accordance  with  Rule  268.  To  say  that  there  was 
contributory  negligence  is  to  state  a  conclusion  of  law  on  a 
given  state  of  facts. 

Here  the  counsel  for  defendants  admitted  that  they  did 
not  yet  know  of  any  facts;  but  were  confident  that  they  had 
left  the  building  in  which  the  accident  occurred  in  such  a 
condition  that  if  plaintiff  was  injured  it  must  have  been  his 
own  fault. 

If  the  rule  was  applied  in  its  strictness,  the  motion 
would  have  to  succeed,  and  defendants  would  be  left  to  move 
after  discovery  for  leave  to  amend. 

By  doing  what  was  done  here  plaintiff  is  ohliged  to  move 
to  strike  out  such  a  plea  if  no  facts  are  elicited  on  discovery 
on  which  it  could  possibly  be  supported.  No  doubf  a  defen- 
dant is  not  to  be  deprived  of  this  defence  wherever  it  can  be 
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established — ^and  no  good  purpose  would  be  effected  by  strik- 
ing it  out  when  it  might  afterwards  have  to  be  restored. 

Where  defendants  think  that  they  can  probably  shew 
contributory  negligence,  but  are  not  at  present  in  possession 
of  the  facts  necessary  to  prove  their  plea,  they  should  wait 
until  they  have  obtained  information  either  through  the 
medium  of  discovery  or  from  other  sources,  when  their  mo- 
tion for  leave  to  amend,  if  promptly  made,  could  be  granted 
as  of  course.  But  it  is  neither  good  sense  nor  good  plead- 
ing to  set  up  a  plea  for  which,  as  far  as  known  at  present, 
there  is  no  evidence. 

The  motion  will  be  reserved  until  after  discovery.  It  can 
then  be  brought  on  again  and  be  dealt  with  as  justice  may 
require. 

Plaintiff  is  not  to  be  prevented  by  reason  of  this  motion 
from  going  to  trial  in  September,  and  pleadings  may  be  de- 
livered in  vacation  to  ensure  this  being  done. 


Cartwright,  Master.  June  19th,  1905. 

CHAMBERS. 

BROWN  V.  MARKLAND  PUBLISHIXG  CO. 

Sheriff — Interpleader — Goods  Exigible  in  Possession  of  Third 
Person — No  Actual  Seizure, 

Motion  by  sheriff  of  city  of  Toronto  for  an  interpleader 
order  under  Rule  1103  (b). 

R.  J.  Maclennan,  for  sheriff. 

J.  Bicknell,  K.C.,  for  execution  creditor. 

W.  E.  Middleton,  for  claimants. 

The  Master: — The  goods  in  question  are  admitted  by 
the  claimants  to  be  the  property  of  the  execution  debtors. 
They  consist  of  electros,  dies,  stamps,  and  plates  supplied 
by  the  Markland  Co.  to  the  claimants  in  pursuance  of  a  con- 
tract to  supply  5,000  copies  of  a  book  called  "Markland.'' 
These  articles  are  said  to  be  locked  up  in  a  safe  or  vault  in 
the  premises  of  the  claimants.  They  have  not  been  actually 
seized  by  the  sheriff,  nor  is  he  able  to  say  what,  if  any.  is 
the  market  value  of  the  goods  and  chattels  in  question.     In 
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these  circumstances^  it  was  argued  that  no  order  should  be 
granted.  This  was  supported  by  Ogden  v.  Craig,  10  P.  !• 
378.  The  facts  there,  however,  were  widely  different.  There 
the  sheriff  could  not  seize,  as  he  was  unable  to  find  out  where 
the  goods  were.  They  were  in  the  hands  of  a  chattel  mort- 
gagee^ who  claimed  the  right  to  retain  possession  in  his  own 
right 

What  is  contended  here  is  that  the  claimants  are  entitled 
to  retain  possession  until  they  have  completed  the  contract 
under  which  they  obtained  possession  of  the  chattels  in 
question. 

This  right  is  disputed  by  the  execution  creditor.  Whether 
or  not  this  proceeding  has  any  ulterior  purpose  or  is  insti- 
gated by  any  improper  motive  is  not  material.  "The  mo- 
tive of  an  action,  if  legal  per  se,  is  no  ground  for  interfer- 
ing with  same:"  Pender  v.  Lushington,  6  Ch.  D.  70  (per 
Jessel,  M.K.);  Chaffers  v.  Goldsmith,  [1894]  1  Q.  B.  186, 
to  the  same  effect;  also  Allen  v.  Flood,  [1898]  A.  C.  1,  at 
pp.  92,  93,  125,  126. 

If  the  claimants  desire  to  retain  possession,  they  can 
easily  do  so,  especially  if  they  are  not  to  be  required  to  give 
any  greatei:  security  than  has  been  given  to  the  sheriff  under 
R.  S.  0.  1897  ch,  77,  sec.  22. 

It  seems  probable  that  some  amicable  arrangement  may 
be  reached.     If  not,  the  usual  order  will  be  made. 


Street,  J.  June  20th,  1905. 

TRIAL. 

HAMIIiTON  DISTILLERY  CO.  v.  CITY  OF  HAMILTON. 

HAMLTON  BBEWEBY  CO.  v.  CITY  OF  HAMILTON. 

Municipal  Corporations — Waterworks — Water  Rates — Equality 
— Discrimination  against  Brewers  and  Distillers. 

The  corporation  of  the  city  of  Hamilton  were  owners  of 
the  system  of  waterworks  by  which  the  inhabitants  of  the 
city  were  supplied  with  water,  and  they  had  power  "  to  estab- 
lish by  by-law  a  tariff  of  rents  or  rates  for  water  supplied  or 
ready  to  be  supplied  in  the  said  city  from  the  said  water- 
works, which  said  tariff  of  rents  or  rates  shall  be  payable, 
at  the  times  and  in  the  manner  to  be  established  in  the  said 
by-laws,  by  all  proprietors,  occupants,  or  others  supplied  with 
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water  from  the  said  works."  The  ownership  of  the  water- 
works, with  other  necessary  powers  in  connection  therewith, 
was  conferred  upon  defendants  by  24  Vict.  ch.  56.  The 
council  of  defendants  had  passed  two  by-laws  which  in  effect 
provided  that  all  manufacturers  carrj'ing  on  business  within 
the  city,  excepting  breweries,  distilleries,  and  manufacturers 
of  aerated  waters,  should  pay  a  rate  of  7^  cents  per  1,000 
gallons  for  the  water  taken  by  them,  as  shewn  by  their 
metres;  and  that  breweries,  distilleries,  and  manufacturers 
of  aerated  waters  should  pay  a  rate  of  12  cents  per  1,000 
gallons.  These  actions  were  brought  to  try  the  right  of 
defendants  to  impose  upon  them  a  greater  rate  for  the  water 
supplied  to  them'  than  that  at  which  it  was  supplied  to  other 
manufacturers. 

Street,  J.,  held  that  the  principles  laid  down  in  1893 
in  Attorney-General  for  Canada  v.  City  of  Toronto,  23  S.  C. 
R.  514,  viz.,  that  the  rate  or  rent  charged  to  consumers  of 
water  for  the  water  supplied  to  and  consumed)  by  them,  must' 
be  an  equal  rate  charged  to  all  consumers,  were  binding  and 
governed  the  present  case. 

Judgment  declaring  that  the  by-laws,  so  far  as  they  im- 
posed upon  distilleries,  breweries,  etc.,  a  higher  rate  than 
that  charged  against  other  manufacturers  for  water  supplied, 
were  beyond  the  powers  of  the  council,  and  enjoining  defen- 
dants from  collecting  from  plaintiffs  the  increased  rate  under 
the  by-laws,  with  costs. 


Cartwright,  Master.  June  21st,  1905. 

chambers. 

BUKNETT  V.  GENERAL  ACCIDENT  ASSURANCE 
CORPORATION. 

Writ  of  Summons  —  Service  on  Foreign  Corporation  —  RuU 
jr^Q — ^^  Carrying  on  Business  in  Ontario'^ — Service  on 
General  Manager  in  Ontario, 

^ifotion  by   defendants   to   set   aside  service  of   writ   of 
summons. 

J.  A.  Macintosh,  for  defendants. 
W .  H.  Hunter,  for  plaintiff. 

The  Master: — The  defendants  are  incorporated  under 
the  laws  of  the  United  Kingdom,  and  have  their  head  office 
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at  Perth,  in  Scotland,  They  do  not  carry  on  business  in 
Ontario,  and  have  no  branch  or  agency  or  representative  of 
any  kind  in  this  province. 

By  an  arrangement,  brought  about  through  the  plaintiff, 
the  defendants  made  what  is  known  as  a  reinsurance  treaty 
with  the  Anglo-American  Fire  Insurance  Company,  who 
have  their  head  office  in  Toronto. 

Under  that  treaty  the  plaintiff  was  to  receive  a  certain 
commission.  He  has  not  been  paid  w^hat  he  alleges  he  is 
entitled  to.  Hearing  that  the  general  manager  of  the  de- 
fendants was  here,  he  had  a  writ  issued  against  the  defen- 
dants and  had  it  served  on  the  general  manager.  It  is  argued 
that  this  can  be  done  under  Rule  159  (b).  The  contention 
was  that  under  the  Insurance  Act,  R.  S.  0.  1897  ch.  203, 
st.H?.  2  (41),  and  sec.  143,  the  defendants  were  carrying  on 
business  in  Ontario,  and  that  service  on  their  general  man- 
ager when  in  this  province  was  good. 

The  question  was  fully  dealt  with  in  Murphy  v.  Phoenix 
Bridge  Co.,  18  P.  R.  406,  495.  It  was  also  considered  in 
Dunlop  V.  Achien,  etc.,  [1902]  1  K.  B.  342. 

Ix)oking  at  the  uncontradicted  affidavit  of  the  general 
manager,  and  applying  the  principles  of  the  foregoing  cases, 
it  does  not  seem  possible  to  hold  that  the  defendants  are  in 
any  sense  carrying  on  business  in  Ontario  within  the  mean- 
ing of  Rule  159.  That  Rule  evidently  contemplates  at  least 
some  person  resident  in  the  province  on  whom  service  can  be 
effected.  Here  there  is  admittedly  no  such  person  in  any  way 
representing  the  defendants  or  transacting  or  carrying  on 
any  business  of  theirs  or  for  them  in  this  province.  The 
only  persons  who  could  in  any  way  come  within  that  defini- 
tion would  be  the  Anglo-American  Company.  It  is  not  pre- 
tended that  service  could  be  validly  made  on  them. 

The  motion  must  be  granted  with  costs. 


Cartwright,  Master.  June  21st>  1905. 

CHAMBERS. 

PLENDERLEITH  v.  PARSOMS. 

Evidence  —  Affidavit  Verifyitig  Mortgage  Accnint  —  Cross- 
examination  on — Forum — Redemption  Action. 

This  was  a  redemption  action.  The  defendant  filed  his 
affidavit  verifying  the  mortgage  account  in  the  office  of  the 
Master  in  Ordinary,  to  whom  the  action  was  referred. 
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The  plaintiflE  took  out  an  appointment  before  a  special 
examiner    to   cross-examine   defendant   upon  his   affidavit. 
Defendant  moved  to  set  aside  the  appointment. 
H.  B.  Irwin,  KG.,  for  defendant. 
T.  Hislop,  for  plaintiff. 

The  Master: — ^There  is  no  precedent  or  authority  for 
any  such  cross-examination  before  any  one  except  the  Master 
before  whom  the  reference  is  proceeding. 

Eule  490  has  no  application,  as  the  proceedings  in  the 
Master's  office  are  regulated  by  Rules  654-700.  Rule  668 
seems  expressly  to  negative  any  such  right  as  is  claimed  in 
the  present  case. 

The  motion  must  be  granted,  with  costs  to  be  added  to 
the  mortgage  debt. 

The  cases  cited  by  Mr.  Hislop  shew  that  the  English 
practice  differs  from  ours.  The  reason  given  for  this  dif- 
ference in  McAlister  v.  Walters,  7  Times  L.  R.  105,  does  not 
exist  in  this  province. 


Magee,  J.  June  21st,  1905. 

CHAMBERS. 

Re  WILSON  v.  McGINNIS. 

Division   Courts — Service  of  Summons — Right  of  Plaintiff 
to  Serve — Rights  of  Bcuiliff — Mandamus  to  Clerh. 

The  plaintiffs  in  an  action  in  the  5th  Division  Court  in 
the  county  of  Victoria  moved  for  a  mandamus  to  the  clerk  of 
that  Court  to  compel  him  to  deliver  the  summons  and  copy 
to  the  plaintiffs  to  have  it  served,  instead  of  delivering  it  to 
the  bailiff  of  the  Court  for  service.  The  clerk,  acting  under 
advice  of  the  Inspector  of  Division  Courts,  declined  to  do  so, 
on  the  ground  that  the  bailiff  was  the  proper  officer  to  make 
the  service,  unless  some  one  else  should  be  specially  author- 
ized in  accordance  with  the  Division  Courts  Act.  The  ap- 
plication was  made  on  notice  to  the  clerk. 

W.  H.  Blake,  K.C.,  for  applicants. 
No  one  appeared  for  the  clerk. 

Magee,  J.: — The  applicants  claim  the  same  right  as  is 
accorded  to  plaintirfs  in  the  High  Court  and  County  Courts. 
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No  authority  is  cited  in  support  of  the  motion^  and  it  is  said 
that  the  question  has  not  been  decided. 

A  perusal  of  the  Division  Courts  Act  and  the  Rules  and 
Forms  thereunder^  leads  me  to  the  conclusion  that  it  was 
not  intended  that  plaintiffs  in  those  Courts  should  have  the 
right  contaided  for. 

Under  sees.  98  and  99^  the  plaintiff  enters  his  claim  with 
the  clerk,  and  by  sec.  4A,  the  clerk  shall  issue  all  summonses 
and  furnish  copies. 

Then  by  sec.  54  (the  origin  of  which  I  will  refer  to)  the 
bailiffs  shall  serve  and  execute  all  summonses,  orders,  war- 
rants, and  writs  delivered  to  them  by  the  derk  for  service, 
whether  bailiffs  of  the  Court  out  of  which  the  same  issued 
or  not,  and  so  soon  as  served  return  the  same  to  the  clerk, 
but  (subject  to  sec.  85)  are  not  required  to  go  outside  the 
division  nor  allowed  mileage  outside  the  county. 

Section  85  apparently  contemplates  service  by  a  bailiff, 
for  it  declares  it  suflBcient  if  made  by  one  from  the  adjoin- 
ing county. 

Section  87,  referring  to  service  out  of  the  province,  al- 
lows it  to  be  made  by  a  bailiff  or  some  competent  person  ap- 
proved by  the  Judge  or  clerk,  and  the  affidavit  of  service 
sworn  as  therein  provided  shall  be  as  effectual  as  if  made  by 
a  bailiff  before  the  clerk. 

Section  96  requires  the  clerk  of  another  Division  Court 
to  whom  the  summons  is  sent  to  hand  it  to  the  bailiff. 

Section  107  provides  for  the  case  of  there  being  no  bailiff, 
or  the  bailiff  being  suspended,  or  of  the  summons  being  re- 
quired to  be  sworn  outside  of  the  division,  and  allows  ser- 
vice by  such  other  bailiff  or  person  as  the  Judge  or  clerk 
orders.  The  case  of  illness  or  temporary  incapacity  is  not 
covered  by  this  section,  possibly  in  view  of  sec.  35,  which 
allows  the  bailiff  in  such  cases  to  appoint  a  deputy. 

By  sec.  109  the  clerk  prepares  the  affidavit  of  service, 
which  shall  state  the  distance  the  bailiff  has  travelled,  and 
the  form  (No.  28)  of  affidavit  given  by  the  Eules  is  for  a 
bailiff,  and  the  clerk  is  directed  that  it  must  not  be  prepared 
in  a  perfunctory  way. 

Sections  190  and  191  provide  for  the  bailiff  returning  the 
summons  to  the  clerk  for  necessary  changes,  if  not  served  in 
time.    Xo  such  provision  is  made  for  return  by  any  one  else. 

Then,  in  the  case  of  subpoenas  for  witnesses,  special  pro- 
vision is  made  by  sec.  138  for  service  by  any  literate  person. 
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The  absence  of  any  provision  for  allowing  or  disallowing 
to  a  plaintiff  the  costs  of  service  otherwise  than  by  a  bailiff, 
is  at  least  an  indication  that  such  expense  was  not  contem- 
plated. 

Eule  152  requires  the  clerk  to  keep  all  papers  in  the 
original  summons  and  to  produce  them. 

Rule  155  requires  the  clerk  to  prepare  lists  of  cases  for 
trial.  This  he  could  not  do  if  the  plaintiff  had  the  sum- 
nons. 

I  have  referred  to  tho  Act  as  it  stands,  but  when  the 
origin  of  sec.  54  is  looked  into,  the  intention  becomes  clear. 
The  Division  Courts  were  established  by  4  &  5  Vict.  eh.  3, 
which,  by  sec.  10,  directed  that  "the  bailiffs  of  the  Court 
shall  serve  all  summonses."  This  was  re-enacted  in  13  & 
14  Vict.  ch.  53,  sec.  13,  and  by  sec.  87  of  this  latter  statute, 
service  outside  of  the  division  might  be  made  by  any  other 
bailiff  in  Upper  Canada,  and  would  be  as  valid  as  if  made 
by  the  bailiff  of  the  division  and  within  the  division.  By 
16  Vict.  ch.  177,  sec.  29,  a  new  section  was  substituted  for 
that  section  87,  limiting  such  service  to  a  bailiff  of  the  county 
instead  of  Upper  Canada.  Then  by  18  Vict.  ch.  125,  sec. 
2,  the  bailiff  of  any  division  was  authorized  and  required  to 
serve  and  execute  process  delivered  to  him  for  service  or 
execution,  although  from  another  division,  but  he  was  not 
required  to  travel  outside  of  his  own  division  nor  allowed 
mileage  beyond  his  county. 

On  the  consolidation  of  the  statutes  in  1859,  these  pro- 
visions of  13  &  14  Vict.  ch.  53,  sec.  13,  16  Vict.  ch.  177,  sec. 
59,  and  18  Vict.  ch.  125,  sec.  52,  were  combined — ^perhaps 
not  happily — in  sec.  79  of  the  Act  respecting  Division  Courtis 
(C.  S.  U.  C.  ch.  19),  which  has  since  remained  unaltered, 
and  id  now  sec.  54,  already  referred  to,  of  the  present  Act. 

From  the  various  standpoints  of  despatch,  economy,  and 
regularity,  the  practice  of  having  the  service  made  by  a 
bailiff  meets  the  requirements  of  the  public.  Various  sec- 
tions of  the  Act  and  Rules  provide  for  prompt  action  by  him. 
He  has  to  furnish  security  and  is  subject  to  oversight  by  fhe 
clerk,  the  inspector,  and  the  Judge,  and  is  liable  to  suspen- 
sion and  loss  of  fees  and  office.  The  execution  of  attach- 
ments and  writs  usually  require  even  more  celerity  of  action 
than  summonses,  and  that  duty  falls  to  him  alone.  His 
fees  are  small,  and  it  would  be  comparatively  seldom  that 
service  could  be  effected  and  the  necessary  proof  and  return 
made  at  really  less  expense  to  the  plaintiff.     The  necessity 
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for  an  adequate  income  for  the  officer  is  not  a  reason  for 
incurring  useless  expense,  but  where  the  expense  is  usually 
really  less,  it  may  well  have  been  the  intention  of  the  legis- 
lature to  assure  him  proper  and  sufficient  emoluments.  In 
many  cases  service  need  not  be  personal.  Much  irregularity 
and  even  undesirable  practice  would  be  very  likely  to  ensue 
if  illiterate  or  overreaching  and  irresponsible  persons  were 
allowed  so  to  effect  it.  That  would  not  be  in  the  interests 
of  those  for  whom  these  Courts  were  established.  Similarly, 
in  the  English  County  Courts  an  "ordinary  summons," 
which  does  not  require  personal  service,  must  be  served  by  a 
bailiff.  A  "default  summons"  must  be  personally  served, 
and  in  that  case,  if  the  plaintiff  requires  it  to  be  served  other- 
wise than  by  a  bailiff,  the  persons  by  whom  that  may  be 
done  are  restricted.  (Order  VII.,  Bules  33,  34,  Order  V., 
Rule  9.) 

Although  I  have  concluded  that  the  plaintiffl  is  not  entitled 
under  the  construction  of  the  Act,  I  may  also  point  out  that 
it  is  not  shewn  that  McGinnis  (  the  defendant)  is  within  the 
division.  If  he  is  not,  then  sec.  107  would  have  given  the 
applicant  a  cheaper  and  efficient  remedy  nearer  home. 

Then  again,  under  sec.  32,  the  County  Court  Judge,  who 
holds  the  Division  Courts,  has  still  the  responsibility  of  see- 
ing that  the  clerks  and  bailiffs  in  his  county  do  their  duty, 
although  he  no  longer  appoints  and  removes  them,  as  form- 
erly. If  the  plaintiff  were  entitled  to  have  the  summons 
delivered  to  him,  he  could  have  applied  to  the  County  Court 
Judge.  It  is  not  to  be  presumed  that  the  clerk  would  refuse 
to  obey  an  order  from  him.  There  was,  therefore,  an  ade- 
quate remedy  at  the  plaintiff's  own  doors.  The  existence  o£ 
such  a  remedy  would  itself  be  reason  for  refusing  this  ap- 
plication. 

Whether  at  least,  in  the  absence  of  even  an  application  to 
or  direction  by  the  Judge,  a  mandamus  should  issue  to  a 
subordinate  officer  of  an  inferior  tribunal,  it  is  not  necessary 
to  consider. 

See  Shortt  on  Informations,  p.  295;  Rex  v.  Scully,  2  0. 
L.  R.  315;  Regina  v.  Fletcher,  2,E.  &  B.  279;  and  In  re 
Linden  v.  Buchanan,  29  U.  C.  R.  1. 

I  may  add  thai  the  affidavits  and  notices  are  improperly 
intituled  as  in  an  action  in  this  Court. 

The  motion  is  refused. 
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Brixton,  J.  June  21st,  1905. 

weekly  court. 

Re  tuck. 

Will  —  Construction  —  Grift  of  Personal  Property  for  Life — 
Absolute  Grift — Oift  over  Confined  to  Undisposed  of  Pro- 
perty—  Legacy  —  Death  of  Legatee  —  Time  of  Vesting — 
"Before  Receiving" — Devise — Estate  —  Rule  in  SheUerfs 
Case — Restraint  on  Alienation — Life  Tenant  —  Liability 
for  Taxes — Advancement — Interest — Use  of  House  —  Sur* 
vivorship — Proceeds  of  Sale — Distribution, 

Motion  by  executors  of  will  of  Charles  Tuck  for  a  sum- 
mary order  determining  certain  questions  arising  as  to  the 
construction  of  the  will  and  distribution  of  the  estate  of  the 
testator,  who  died  on  26th  May,  1877. 

E.  H.  Cleaver,  Burlington,  for  executors. 

S.  F.  Washington,  K.C.,  for  Elizabeth  Thompson. 

Frank  Ford,  for  estates  of  Mary  A.  Tuck  and  Martha 
Tuck. 

W.  T.  Evans,  Hamilton,  for  infant  children  of  Susan 
Thomson. 

J.  Bicknell,  K.C.,  for  William  Tuck. 

F.  W.  Harcourt,  for  infant  children  of  William  Tuck. 

Britton,  J.: — The  following  are  the  questions  raised 
upon  which  there  was  argument: — 

1.  WTiat  estate  did  the  widow,  Mary  Ann  Tuck,  take  in 
the  personal  property  of  the  deceased  ? 

2.  Martha  Tuck,  having  survived  her  mother,  Mary  Ann 
Tuck,  died  before  distribution  of  certain  portions  of  the 
estate  of  Charles  Tuck,  and  before  receiving  what  is  called 
her  share.  To  whom  is  that  share,  or  the  unpaid  portion  of 
it,  now  payable? 

3.  William  Tuck,  son  of  deceased,  is  now  living  and  has 
children  lawfully  begotten.  What  estate  does  William  Tuck 
take  under  the  will?  If  only  a  life  estate,  who  are  entitled 
upon  William's  death? 

4.  Is  the  estate  of  Mary  Ann  Tuck  liable  for  the  taxes 
which  accrued  during  her  lifetime  on  the  land  which  she 
held  for  life  and  which  she  permitted  William  Tuck  to  oc- 
cupy, such  taxes  being  for  the  years  when  William  Tuck 
occupied  ? 
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5.  What  estates  do  Sufian  Thomson  and  her  children  and 
her  and  their  assigns  take  under  the  will  and  codicil  of 
Charles  Tuck? 

6.  Is  the  daughter  Emily,  as  one  of  the  legatees  of 
Charles  Tuck,  entitled  to  a  share  of  the  proceeds  resulting 
from  a  sale  of  the  cottage  the  use  of  which  was  given  to  the 
daughters  Martha  and  Emily? 

1.  As  to  Mary  Ann  Tuck.  She  remained  a  widow,  in 
possession  of  the  property  devised  and  bequeathed  to  her, 
imtil  her  death,  which  occurred  on  Slst  October,  1902.  She 
did  as  she  pleased  with  the  personal  property.  The  words 
of  the  will  which  deal  with  this  property  are  the  following: 
**Also  I  give,  devise,  leave,  and  bequeath  to  my  said  wife 
the  full  possession  and  occupation  of  the  lands  and  premises 
new  owned  by  me  for  and  during  her  natural  life  .  .  . 
together  with  all  my  household  furniture,  personal  property, 
grods  and  chattels,  money,  notes,  and  securities  for  money 
of  every  kind  soever,  to  be  for  her  use  and  behoof  during  her 
Dstural  life,  in  lieu  of  dower,  which  she  consents  to  accept 
ii  stead  thereof,  and  which  possession  is  to  be  held  by  her  so 
long  as  she  shall  remain  my  widow;  the  possession  or  oocupar 
tion  of  said  lands  shall  also  include  all  live  stock,  imple- 
ments of  husbandry,  and  household  furniture  of  whiclTl 
»hall  be  seised  or  possessed  at  my  decease,  together  with  full 
end  undivided  use  of  the  dwelling-house  and  all  other  houses 
ov,  said  premises.  .  .  .  And  finally  I  do  hereby  will  and 
ordain  that  all  the  personal  property  consisting  of  goods, 
chattels,  money,  or  notes  receivable,  of  what  kind  soever  that 
may  be  in  possession  of  my  said  beloved  wife  at  her  decease, 
ar.d  not  otherwise  disposed  of,  shall  within  one  year  after 
her  decease  be  sold  by  my  executor  hereinafter  named,  and 
the  proceeds  or  moneys  arising  from  the  same  shall  be  equally 
divided  among  my  daughters  as  being  part  of  my  estate.'* 

I  am  of  opinion  that  the  widow,  Mary  Ann  Tudc,  took 
absolutely  all  of  the  personal  property  which  she  appropri- 
ated to  her  own  use  and  used  up  during  her  life,  and  that 
there  was  a  gift  over  of  only  so  much,  of  the  personal  pro- 
perty of  Charles  Tuck  as  was  in  the  possession  of  the  widow 
at  the  time  of  her  death.  This  is  in  accord  wilh  the  exact 
words  of  the  will,  as  the  gift  over  is  only  of  such  of  the  per- 
sonal property  as  "  may  be  in  possession  of  my  beloved  wife 
at  her  decease  and  not  otherwise  disposed  of.'*  These  wordii 
appear  to  me  quite  as  strong  as  words  stating  that  the  wife 
"  should  not  be  liable  to  account  for  any  diminution  or  de- 
preciation.*'   .    .    . 
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[Reference  to  Breton  v.  Mockett,  9  Ch.  D.  95;  Meyers  v. 
Wishbrook,  [1901]  1  K.  B.  360.] 

If  a  personal  use  which  may  exhaust  the  subject  of  the 
gift  is  permitted,  then  the  legatee  may  take  and  does  take 
absolutely  such  part  as  has  been  so  used — or  all,  if  so  used. 
There  was  no  obligation  on  the  part  of  the  widow  to  carry  on 
the  farm  or  to  replace,  or  to  repair.  The  deceased  carefully 
protected,  so  far  as  he  could,  the  land  from  waste,  but  the 
widow  was  given  such  absolute  control  over  and  right  to  deal 
with  the  personal  property  as  to  make  her  interest  in  it  an 
absolute  one  so  far  as  she  chose  during  her  life  to  assert  it 
and  to  appropriate  the  property.  The  words  "  not  otherwise 
disposed  of  '^  in  the  part  of  the  will  under  consideration 
mean,  not  otherwise  disposed  of  by  the  widow,  and  if  so  the 
widow  had  by  implication  the  unqualified  right  of  disposing 
of  the  personal  property.  The  gift  over  is  of  what  might 
be  left.  It  is  preceded  by  a  power  of  disposition  or  appro- 
priation.    .     .     . 

[Surman  v.  Surman,  5  Mad.  123,  referred  to.] 

The  view  I  have  taken  of  this  is  in  accord  with  the  opin- 
ion of  the  widow  herself.  In  her  will,  in  dealing  with  the 
personal  property,  she  speaks  of  it  as  property  "  which  I  may 
own  at  my  decease  in  my  own  right,  consisting  of  household 
furniture  and  effects,  beds  and  bedding,  books,  plate,  and 
other  goods  and  chattels,  including  live  stock  of  all  kinds, 
implements  of  husbandry,  and  other  necessary  utensils,  all 
of  which  have  been  accumulated  or  procured  by  me  in  my  own 
right  since  the  decease  of  my  lamented  husband.'^ 

I  am  of  opinion  that  there  need  be  no  accounting  by  the 
estate  of  Mary  Ann  Tuck  to  the  estate  of  Charles  Tuck  be- 
yond the  handing  over  or  accounting  for  that  part  of  the 
personal  estate,  if  any,  which  in  specie  belonged  to  the  estate 
of  Charles  Tuck,  and  which  was  actually  in  possession  or 
control  of  Mary  Ann  Tuck  at  the  time  of  her  death. 

2.  As  to  Martha  Tuck.  She  died  on  9th  January,  1903. 
She  survived  her  mother  and  became  entitled  to  a  share  under 
her  father's  will,  but  she  had  not  at  the  time  of  her  death 
actually  received  the  whole  of  her  share. 

The  part  of  the  will  referring  to  the  daughters  is  as  fol- 
lows: "And  also  I  hereby  will  and  ordain  that  at  the  decease 
of  my  beloved  wife  .  .  .  the  said  lot  .  .  .  shall  be 
sold  for  the  benefit  of  my  daughters,  the  legatees  hereinafter 
named  .  .  .  and  the  moneys  arising  from  the  sale  of 
said  lot    .     .     .     shall  be  equally  divided  among  my  daugh- 
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ters,  the  legatees  of  this  my  will,  share  and  share  alike.  The 
names  of  my  daughters,  the  legatees  herein  named  and  who 
are  alive  at  the  date  hereof,  are  as  follows  .  .  .  ;  and  if 
any  one  or  more  of  the  above  named  legatees  shall  be  deceased 
before  receiving  her  or  their  interest  or  share  in  or  from  my 
estate,  then  and  in  such  case  her  or  their  heirs  shall  inherit 
the  same,  and  if  any  one  or  more  of  the  above  legatees  shall 
have  become  deceased  and  have  left  no  legal  heirs,  then  her  or 
their  shares  shall  revert  to  the  other  legatees,  or  their  heirs, 
and  shall  be  equally  divided  among  them." 

The  share  of  Martha  had  become  vested  at  the  time  of 
her  death,  and  that  share  must  be  paid  to  her  estate.  The 
words  "  before  receiving "  might  in  this  case  well  be  inter- 
preted as  "before  time  to  receive,"  or  "before  entitled  to 
receive,'"  but  it  is  not  necessary  to  support  my  conclusion 
that  I  should  so  decide.     .     .     . 

[Reference  to  Martin  v.  Martin,  L.  R.  2  Eq.  404;  John- 
son V.  Crook,  12  Ch.  D.  639;  Jarman  on  Wills,  6th  ed.,  pp. 
1624,  1627.] 

3.  In  attempting  to  determine  what  estate  William  Tuck 
took  under  his  father's  will^  I  must,  if  possible,  ascertain  from 
the  will  itself  just  what  thie  testator  intended  and  give  effect 
to  that  imless  there  is  some  rule  of  law  according  to  which 
the  will  must  be  interpreted. 

Probably  it  was  the  intention  of  the  testator  that  Wil- 
liam should  have  only  an  estate  for  life  in.  this  property,  and 
that  after  his  death  the  property  should  go  to  the  children 
of  William  if  there  were  children  to  take  it.  The  words  of 
the  will  are:  "Also  at  or  upon  the  decease  of  my  beloved 
wife,  I  give  and  devise  to  my  son  William  Tuck  for  and 
during  his  iiatural  life,  and  his  lawful  heirs  after  him,  sub- 
ject nevertheless  to  the  provisoes  and  conditions  herein  con- 
tained, all  that  certain  parcel  ...  to  have  and  to  hold 
the  same  from  and  after  the  decease  of  my  said  beloved  wife, 
during  his  natural  life,  and  subject  to  this  express  condition, 
namely,  he  the  said  William  Tuck  shall  have  no  power  to 
sell  nor  any  right  to  dispose  of  the  above  real  estate  or  any 
part  thereof,  but  shall  transmit  to  his  lawful  heirs  unim- 
paired, if  he  shall  have  any;  moreover,  he  shall  not  cut  down 
or  dispose  of  timber  from  off  the  said  parcel  of  land  during 
his  lifetime,  but  he  may  use  of  the  same  such  an  amount 
as  may  be  reasonably  necessary  for  firewood  and  repairs  on 
said  premise^.  .  .  .  And  I  further  will  and  ordain  that 
should  my  said  son  William  Tuck  fail  to  have  any  lawful 
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heirs^  then  my  will  is  .  .  .  that  the  said  lands  and  prem- 
ises thutf  devised  shall  at  his  decease  be  sold  and  the  proceeds 
arising  therefrom  equally  divided  among  the  othet  legatees 
or  their  lawful  heirs.  And  I  further  will  and  ordain  that 
whether  my  said  son  shall  have  lawful  heirs  to  inherit  after 
him  or  fail  therein,  the  above  provisions  made  by  me  in  his 
favour  shall  be  and  constitute  his  entire  share  in  my  estate/* 

It  must  be  held,  I  think,  that  this  falls  within  the  rule  in 
Shelley's  case,  and  that  rule  must  be  applied.     .     .     . 

[Reference  to  Van  Grutten  v.  Foxwell,  [1897]  A.  C.  at 
p.  672;  Roddy  v.  Fitzgerald,  6  H.  L.  C.  879;  Grant  v.  Squire, 
2  0.  L.  R.  131;  Chandler  v.  Gibson,  ib.  442;  Re  Thomas,  ib. 
660;  Theobald,  6th  ed.,  p.  404;  MuUins  v.  Gardiner,  17  Beav. 
254.] 

I  am  therefore  constrained  to  hold  that  the  effect  of  what 
the  testator  did  was,  by  the  operation  ef  the  rule,  to  give  the 
fee  simple  in  the  land  mentioned  to  William  Tuck.    .     .    . 

If  William  took  an  estate  in  fee  simple,  then  the  restraint 
on  alienation  as  attempted  in  this  will  is  invalid.  .  .  . 
I  can  find  no  authority  for  upholding  any  such  general  and 
absolute  restraint. 

4.  The  estate  of  Mary  Ann  Tuck  is  liable  to  the  estate 
of  Charles  Tuck  for  taxes  which  accrued,  during  her  life- 
time, on  the  land  which  she  had  for  life,  such  taxes  being  for 
the  years  she  permitted  William  Tuck  to  occupy  it. 

Whether  William  Tuck  is  liable  to  the  estate  of  Mary 
Ann  Tuck  or  to  any  one  else  depends  upon  the  arrangement 
between  William  Tuck  and  his  mother. 

It  is  not  for  me,  on  this  application  and  upon  the  ma- 
terial before  me,  to  attempt  to  decide  what  the  rights  of  the 
executors  of  Charles  Tuck  are  as  against  the  estate  which 
they  are  administering,  or  how  they  shall  recover  the  amount 
paid  by  them  for  taxes  in  the  event  of  their  not  being  able 
to  get  repayment  from  the  estate  of  Mary  Ann  Tuck. 

5.  The  rights  of  Susan  Thomson  depend  upon  and  are 
determined  by  the  codicil  to  Charles  Tuck's  will,  by  which 
the  original  bequest  was  revoked.  An  advance  payment  of 
$1,000  had  been  made  to  her  during  the  life  of  the  testator, 
and  the  testator  requires  that  this  sum  be  brought  in  and 
deducted  from  the  amount  she  would  have  received,  had  the 
$1,000  not  been  paid  to  her,  and  had  the  codicil  not  been 
made.  She  will  be  entitled  to  the  interest  on  the  balance 
for  her  life,  and  upon  her  death  the  amount  of  capital  of 
her  share  will  be  paid  over  in  equal  shares  to  her  children. 
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In  the  event  of  any  child  dying  leaving  issue^  such  issue  will 
be  entitled  to  the  parentis  share.     .    .     . 

6.  The  use  of  the  cottage  was  given  by  the  testator  to 
Martha  and  Emily,  two  of  the  daughters,  unmarried  when 
will  made,  as  further  provision  for  them.  In  case  neither 
married,  the  use  of  the  cottage  was  for  both  during  their 
lives  and  for  the  survivor  during  her  life.  My  interpreta^ 
tion  of  this  part  of  the  will  is,  that  upon  the  marriage  of 
Emily,  Martha  became  entitled  to  the  sole  use  for  her  life. 
If  neitiier  had  married,  the  sale  could  not  take  place  until 
after  the  death  of  the  survivor,  and  then  the  proceeds  would 
necessarily  be  divided  among  the  legatees  other  than  the  two 
who  had  been  entitled  to  the  cottage  and  who  had  died  By  the 
marriage  of  Emily  she  ceased  to  have  any  right  to  the  use 
of  the  cottage,  but,  surviving  Martha,  and  being  alive  at  the 
time  when  the  cottage  could  be  sold  by  the  terms  of  the  will, 
she  is  one  of  the  other  legatees  within  the  meaning  of  the 
wilL  The  will  in  speaking  of  dividing  means  to  divide 
among  those  who  are  living  when  the  cottage  may  be  sold. 

I  am  of  opinion  that  Emily  is  entitled  to  share  in  the 
proceeds  of  the  sale  of  the  cottage  property. 

Costs  of  all  parties  out  of  the  estate. 


Brixton,  J.  June  23rd,  1905. 

TRIAL. 

URQUHART  v.  AIBD. 

FraudukrU  Conveyance  —  Action  by  Creditor  to  Set  aside — 
Volunlary  Conveyance  —  Insolvency  —  Absence  of  Fraud- 
ulent Intent  by  Grantee  —  Submission  to  Pay  Purchase 
Money  into  Court — Rights  of  Creditors — Equitable  Relief. 

Action  upon  two  promissory  notes  made  by  defendant 
John  Aird,  and  to  set  aside  a  conveyance  of  an  interest  in 
land  and  a  transfer  of  chattels  by  defendant  John  Aird  to 
defendant  Christina  Aird  as  fraudulent  and  void  against 
plaintiff  and  all  other  creditors  of  defendant  John  Aird,  and 
for  other  relief. 

E.  H.  Tiffany,  Alexandria,  for  plaintiff. 

J.  Dingwall,  Cornwall,  and  6.  A.  Stiles,  Cornwall,  for 
defendants. 

Britton,  J.: — Plaintiff  and  defendant  John  Aird  both 
reside  out  of  Ontario.    Plaintiff  alleges  that  he  is  a  creditor 
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of  John  Aird  for  two  promissory  notes  made  out  of  Ontario, 
of  which  notes  plaintiff  is  the  holder. 

It  is  alleged  that  prior  to  and  on  6th  April,  1903,  de- 
fendant John  Aird  was  entitled  to  an  undivided  one-ninth 
interest  in  the  undivided  two-thirds  of  certain  land  in  the 
township  of  Kenyon,  county  of  Glengarry,  in  this  province, 
and  also  an  undivided  one-ninth  interest  in  an  undivided 
two-thirds  of  certain  chattels  in  the  same  township,  and 
that  on  that  date  John  Aird  voluntarily  assumed  to  convey 
his  interest  in  the  land  and  chattels  to  his  sister,  defendant 
Christina  Aird,  in  fraud  of  plaintiff  and  other  creditors  of, 
John  Aird.  John  Aird's  claim  to  the  property  is  as  devisee 
and  one  of  the  beneficiaries  of  his  father,  Alexander  David- 
son Aird,  who  died  22nd  December,  1902,  and  whose  \^'ill  is 
dated  3rd  November,  1900. 

This  action,  commenced  on  29th  September,  1904,  is 
brought  by  plaintiff,  a  simple  contract  creditor,  on  behalf  of 
himself  and  all  other  creditors  of  John  Aird,  to  set  aside  the 
conveyance  mentioned. 

On  21st  May,  1903,  Christina  Aird  and  her  three  sisters 
executed  an  instrument  called  a  declaration  of  trust,  by  which 
they  agreed  to  hold  the  property,  of  which  defendant  John 
Aird  owned  a  share  .  .  .  upon  certain  trusts.  This  in- 
strument has  been  registered,  and  plaintiff  asks  to  have  it 
set  aside,  and  so  joins  the  sisters  as  defendants  in  the  action. 
Alexander  Davidson  Aird,  the  former  owner  of  the  land 
and  chattels,  by  a  codicil  to  his  will  authorized  his  executors 
to  sell  both  land  and  chattels,  and  in  case  his  wife  should  de- 
sire to  have  the  land  and  chattels  sold,  the  executors  should 
sell  and  divide  the  proceeds  as  follows:  one-third  to  his  wife; 
four-fifths  of  the  residue  to  be  divided  between  his  daugh- 
ters Ellen  and  Jessie  and  liis  son  Peter;  five-fifteenths  between 
the  sons  Alexander  and  John  and  his  daughter  Margaret ;  and 
six-fifteenths  between  his  daughters  Catherine,  Elizabeth, 
and  Christina. 

Upon  sale  of  the  property  and  division  of  the  proceeds 
defendant  John  Aird  would  be  entitled  to  one-third  of  one- 
third  of  two-thirds,  or  two  twenty-sevenths  of  the  entire  net 
proceeds. 

The  widow  of  testator  did  desire  to  have  the  property 
sold,  and  it  was  sold,  land  and  chattels,  by  the  executors,  of 
whom  defendant  John  Aird  was  one,  to  defendant  Christina 
Aird  for  $7,500,  and  the  net  proceeds  were  divided,  John's 
share  being  $500.95. 
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Xo  attack  is  made  upon  the  sale  by  the  executors  to 
Christina,  as  to  itis  bona  fides  or  as  to  adequacy  of  considera- 
tion. Plaintiff  now  simply  seeks  to  get  the  share  of  John 
for  the  creditors. 

By  reason  of  the  election  of  the  mother  of  John  Aird,  he 
did  not  become  entitled  to  the  land  or  chattels.  The  con- 
Tersion  of  the  land  into  money  may  be  said  to  have  resulted 
as  soon  as  the  mother's  request  was  made  known  to  the  ex- 
ecutors. The  request  was  at  once  acted  upon,  under  the 
express  authority  conferred  by  the  testator  upon  the  ex- 
ecutors. 

Apart  from  the  question  of  conversion,  the  legal  estate  was 
in  the  executors,  and  did  not  leave  them  until  they  conveyed 
to  Christina  Aird. 

Aside  from  the  merits,  this  was  considered  by  defend- 
ants' counsel  as  important,  because,  if  the  estate  be  regarded 
as  personalty,  then  Rule  162  (b)  has  no  application,  and 
service  on  defendant  John  Aird  out  of  the  jurisdiction  would 
not  be  allowed.  It  did  not  appear  at  the  trial  that  there 
was  any  conditional  appearance  entered  by  John  Aird,  or  that 
there  was  any  undertaking  given  by  plaintiff  to  prove  at  the 
trial  such  facts  as  would  be  necessary  if  the  question  was 
dimply  one  of  allowing  the  service  out  of  the  jurisdiction. 

In  my  opinion,  there  is  jurisdiction.  Plaintiff  sues  as  a 
creditor  of  John  Aird,  and  must  establish  that  fact.  John 
IS  a  proper  and  necessary  party  to  the  action  to  set  aside  the 
conveyance.  He  is  entitled  to*  meet  plaintiff  upon  that  issue. 
This  would  entitle  plaintiff  to  have  service  allowed  if  action 
brought  as  provided  by  clause  (g)  of  the  Rule;  and  I  think 
service  should  be  allowed,  upon  the  facts  of  this  case,  under 
sub-sec.  (h). 

I  find  that  plaintiff  was  on  6th  April,  1903,  and  at  the 
commencement  of  this  action  and  is  now,  a  creditor  of  defen- 
dant John  Aird  in  respect  of  a  promissory  note  made  by  the 
said  John  Aird  dated  17th  October,  1899,  for  the  sum  of 
$650,  and  the  amount  for  which  the  plaintiff  would  be  en- 
titled to  recover  against  John  Aird  is  that  sum  and  interest 
from  17th  October,  1899. 

The  claim  upon  the  note  for  $125  dated  1st  April,  1898, 
should  be  disallowed,  as  that  claim  is  barred  by  the  Statute 
of  Limitations. 

I  find  that  John  Aird  was  on  6th  April,  1903,  and  at  the 
time  of  the  commencement  of  this  action,  insolvent  and  un- 
able to  pay  his  debts  in  full. 


158  3f'^£;  ONTARIO  WEEKLY  REPORTER. 

1  further  find  that  when  John  Aird  made  the  deed  of  6th 
April,  1903,  he  did  so  with  intent  to  defeat  and  delay  and 
hinder  plaintiff  and  his  other  creditors  from  recovering  their 
claims  against  him.  There  is  no  evidence  that  defendant 
Christina  Aird  knew,  and  I  find  upon  the  evidence  that  she 
did  not  know,  of  any  fraudulent  intent  on  the  part  of  John 
Aird.  This  conveyance  has  been  treated  by  the  defcndani 
Christian  Aird  and  by  all  the  parties  to  this  action  s^  ron 
veying  to  Christina  all  John's  interest  in  the  land  and  per- 
sonal property,  which  was  really  sold  to  her  by  the  executors, 
and  so  should  be  set  aside  as  against  plaintiff  and  as  against 
the  other  creditors  of  John  Aird,  so  far  as  it  affords  any  bar 
to  the  recovery  of  plaintiff  for  himself  and  the  other  creditors 
of  John  Aird  out  of  the  proceeds  of  the  sale  to  Christina. 

Plaintiff  is  not  entitled  to  attack  the  declaration  of  trust. 
The  transaction  between  Christina  Aird  and  the  executors  in 
thei  purchase  by  her,  and  between  her  and  her  sisters  in 
regard  to  contributing  to  the  purchase  money  and  ownership 
of  property,  is  free  from  any  suspicion  of  fraud. 

There  is  nothing  in  the  declaration  itself  to  which  plain- 
tiff can  object,  and  so  defendants  Margaret  Aird,  Catherine 
Aird,  and  Elizabeth  Aird  ought  not  to  have  been  made  parties, 
and  the  action  should  as  against  them  be  dismissed  with  cost^, 
which  I  fix  at  $60,  to  be  paid  to  them  by  plaintiff. 

Considering  Oliver  v.  McLaughlin,  24  0.  S.  41,  can  I  go 
any  further  than  to  say  that  the  transfer  to  defendant  Chris- 
tina Aird  is  fraudulent  and  void  as  against  the  plaintiff  and 
the  other  creditors  of  John  Aird,  and  to  deal  with  the  ques- 
tion of  costs?  If  I  can,  it  is  unquestionably  desirable  that 
I  should  do  so.  The  whole  matter  is  before  the  Court.  The 
amount  involved  is  small  and  would  soon  be  eaten  up  in 
costs.  Nothing  whatever  is  to  be  gained  by  compelling 
plaintiff  to  "  take  some  independent  proceedings  if  he  wishes 
to  have  execution  agaiast  the  property  so  fraudulently  con- 
veyed.*'  Defendant  Christina  Aird  in  her  statement  of  de- 
fence admits  that  the  conveyance  to  her  by  defendant  John 
Aird  was  voluntary,  and  not  made  for  valuable  consideration, 
and' she  "  submits  to  hold  a  sum  of  $500.95,^  the  value  of  the 
share  of  the  defendant  John  Aird  in  the  proceeds  of  the  sale 
of  the  testator's  estate,''  subject  to  the  direction  of  the  Court, 
or  to  pay  the  same  into  Court  to  be  dealt  with  as  the  Court 
may  direct. 

She  treats  the  matter  as  the  defendant  John  Aird  and  the 
other  executor  treated  it,  viz.,  as  an  assignment  to  her  of  the 
share  belonging  to  John  Aird  of  the  proceeds  of  the  entire 
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estate  It  is  all,  so  far  as  known,  that  John  Aird  had  or 
oould  have  for  the  payment  of  his  debts.  It  seems  to  me, 
upon  these  facts,  proper  that  I  should  adopt  the  sugsrestion 
of  Osier,  J.A.,  made  in  Macdonald  v.  McCall,  12  A.  B.  at  p 
635,  aflBrmed  13  S.  C.  B.  247,  and  ''  go  further." 

There  is  no  question  of  fact  now  in  dispute  between  the 
parties.  The  only  thing  to  do  is,  as  expeditiously  aa  possible 
and  at  as  little  cost,  to  take  the  money  which  really  belongs 
to  the  creditors,  ascertain  who  those  creditors  are,  and  dis- 
tribute the  money  amongst  them. 

Under  the  old  cases,  "  the  court  of  equity  was  exercising 
its  own  peculiar  jurisdiction  to  set  aside  an  mstrument  on 
the  ground  of  fraud,  and  could  not  give  the  plaintiff  judg- 
ment and  execution.  To  arm  himself  with  that,  he  was 
compelled  to  resort  to  a  court  of  law,  though  a  legal  execu- 
tion might  be  useless,  and  it  might  be  necessary,  if  he  wanted 
equitable  execution,  again  to  resort  to  the  Court  of  Chan- 
cery by  means  of  a  fresh  Suit  in  that  Court.  .  .  .  Now, 
in  consequence  of  the  creation  by  the  Judicature  Act  of  a 
new  tribunal,  having  the  combined  jurisdictions  of  the  old, 
this  state  of  things  no  longer  exists,  and  the  Court  gives  in 
one  and  the  same  action,  so  far  as  it  can  conveniently  be 
done,  the  complete  and  appropriate  relief  to  which  the  party 
is  entitled :"  Osier,  J.A.,  in  Macdonald  v.  McCall,  supra.  See 
the  Judicature  Act,  sec.  57. 

In  ordering  the  money  to  be  paid  into  Court,  I  follow 
Masuret  v.  Stewart,  22  0.  B.  290. 

My  decision  therefore  is  that  plaintiff,  if  he  desire  it,  may 
have  judgment  against  defendant  John  Aird  for  $832.14 
debt  .  .  .  with  costs  of  the  action  as  if  Margaret, 
Catherine,  and  Elizabeth  were  not  parties. 

Judgment  against  defendant  Christina  Aird  without  costs, 
declaring  the  conve3'ance  and  assignment  to  her  by  defendant 
John  Aird  to  be  fraudulent  and  void  as  against  plaintiff  and 
other  creditors  of  John  Aird;  that  the  money  which  is  in 
the  hands  of  Christina  Aird,  as  alleged  in  her  statement  of 
defence,  is  the  money  of  defendant  John  Aird,  and  is  held 
by  her  as  trustee  for  the  creditors  of  John  Aird;  and,  all 
parties  being  before  the  Court,  and  Christina  Aird  consent- 
ing to  pay  the  money  into  Court,  she  shall,  within  one  month, 
pay  into  Court  the  sum  of  $600,98;  that  plaintiff  be  at  liberty, 
at  the  expiration  of  one  month,  if  the  money  is  not  paid 
into  Court,  to  issue  an  execution  to  enforce  payment  of  said 
amount  and  the  costs  of  the  writ  of  execution  and  proceed- 
ings thereunder;  that  the  money  so  paid  into  Court  be  sub- 
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ject  to  such  application  as  plaintiff  may  find  necessary  for 
the  purpose  of  having  it  paid  out  for  plaintiff^s  costs  and  for 
distribution  to  creditors  of  John  Aird. 

The  question  of  who  are  the  creditors  of  John  Aird  other 
than  plaintiff  and  the  amount  of  the  respective  claims  will 
be  referred  to  the  local  Master  at  Cornwall  to  decide.  Costs 
of  the  reference  and  further  directions  reserved. 


Falconbridge,  C.J.  June  19th,  1905. 

TRIAL. 

CRAIG  V.  McKAY. 

Bankruptcy  and  Insolvency — Preference — Statutory  Presump' 
tion — Rebuttal. 

Action  by  the  assignee  for  the  benefit  of  creditors  of  one 
Vandecar  to  set  aside  a  mortgage  upon  land,  made  by  Vande- 
car  to  defendants,  as  preferential  and  void  under  the  Assign- 
ments Act. 

The  action  was  first  tried  by  Britton,  J.,  who  held  that 
plaintiff  could  not  maintain  the  action,  and  dismissed  it  with- 
out hearing  evidence  for  the  defence.  A  new  trial  was 
directed  by  a  Divisional  Court  (4  0.  W.  R.  274,  8  0.  L.  R. 
651),  and  was  had  before  Falconbridge,  C.J.,  at  Wood- 
stock and  Toronto. 

F.  Arnoldi,  K.C.,  and  P.  McDonald,  Woodstock,  for 
plaintiff. 

(t.  H^  Watson,  K.C.,  for  defendants. 

Falconbridge,  C.J.: — .  .  .  I  was  favourably  im- 
pressed by  the  evidence  of  defendants.     .     .     . 

The  Divisional  Court  has  left  this  case  to  me  as  one  in 
which,  so  far  as  I  am  concerned,  the  statutory  presumption 
is  rebuttable  and  examinable,  and  in  tliis  light  I  find  that  de- 
fendants have  succeeded  in  overcoming  and  rebutting  the 
presumption. 

I  find  that  neither  Vandecar  nor  the  defendants  entered 
into  the  transaction  with  the  knowledge  or  intent  which 
would  bring  it  within  the  mischief  of  the  statute,  and  it  is. 
even  extremely  doubtful  whether  Vandecar  was  at  the  time 
in  insolvent  circumstances  or  unable  to  pay  his  debts  in  full. 

Anything  which  appears  extraordinary  in  defendants' 
mode  of  dealing  with  their  security  may  be  fairly  accounted 
for  by  the  proverbial  carelessness  of  lawyers  in  the  conduct 
of  their  own  affairs. 

There  will  be  judgment  for  defendants  with  all  costs  over 
which  1  have  any  disposing  power. 
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Street,  J.  June  23rd,  1905. 

CHAMBERS. 

IMPERIAL  BANK  OF  CANADA  v.  TUCKETT. 

Summary  Judgment — Action  on  Bills  of  Exchange — Indorse- 
ment— Collateral  Agreement — Correspondence. 

Appeal  by  defendant  from  order  of  Master  in  Chambers, 
ante  121,  allowing  plaintiffs  to  enter  judgment  under  Bule 
603. 

J.  M.  Clark,  K.C.,  for  defendant. 
J.  Bicknell,  K.C.,  for  plaintiffs. 

Street,  J.,  allowed  the  appeal,  holding  that  defendant 
was  entitled  to  unconditional  leave  to  defend. 


Street,  J.  June  24th,  1905. 

weekly  court. 

Re  GOULET. 

Willie  onstruction  —  Devises  —  Charges  —  Mortgages — Ex- 
oneration. 

Motion  by  executors  under  Rule  938  for  an  order  declar- 
ing the  construction  of  the  will  of  Alexander  Goulet,  who 
died  in  February,  1902,  leaving  a  will  and  codicil,  the  ma^ 
terial  parts  of  which  were  as  follows: — 

1.  I  hereby  constitute  and  appoint  my  two  sons  Francis 
Xavier  and  Alexander  Blake  to  be  my  executors  of  this  my 
last  will,  directing  my  executors  to  pay  all  my  just  debts  and 
funeral  expenses. 

VOL.    VI     O.W.B.  HO.  6—12 
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2  (a).  I  devise  and  bequeath  to  my  wife  Mary  the  easterly 
half  of  lot  number  154  Talbot  road  .  .  .  with  everything 
appertaining  thereto  during  her  natural  life. 

(b).  I  give  to  my  wife  Mary  all  household  goods  and 
chattel  property  of  all  kinds  that  may  belong  to  me  at  the 
time  of  my  death. 

3.  I  devise  and  bequeath  to  my  son  Francis  Xavier  the 
easterly  half  of  lot  number  154  Talbot  road,  .  .  .  after 
his  mother's  death,  the  easterly  half  of  the  northerly  half  of 
lot  7  in  the  14th  concession  of  the  township  of  Baleigh,  and 
the  south  95  acres  of  lot  8  in  14th  concession  of  the  town- 
ship of  Raleigh. 

4.  I  devise  and  bequeath  to  my  son  Alexander  Blake  the 
westerly  half  of  lot  number  153  Talbot  Road  ...  on 
condition  that  he  pays  $1,000  to  assist  in  paymg  off  the  mort- 
gage. If  he  fails  to  pay  the  above  said  amount,  then  I  de- 
vise and  bequeath  the  said  westerly  half  of  lot  153  to  my  ^on 
Francis  Xavier. 

6.  In  place  of  land  mentioned  in  the  4th  clause  of  my 
will  I  devise  and  bequeath  to  my  son  Alexander  Blake  the 
south  95  acres  of  lot  8  in  the  l4th  concession  of  the  town- 
ship of  Raleigh  mentioned  in  the  3rd  clause  of  will,  and 
further  will  him  $500  and  hold  the  lands  willed  to  my  son 
Francis  Xavier  for  the  said  amount. 

6th.  I  devise  and  bequeath  to  my  daughter  Rachel  Jane 
the  westerly  half  of  the  south  80  acres  of  lot  number  7  in 
the  14th  concession  of  the  township  of  Raleigh,  in  the  county 
of  Kent. 

7th.  I  devise  and  bequeath  to  my  daughter  Margaret 
Christenna  the  easterly  half  of  the  south  80  acres^  of  lot  7  in 
the  14th  concession  of  the  township  of  Raleigh,  in  the  county 
of  Kent. 

8th.  I  devise  and  bequeath  to  my  daughter  Delia  Eugenie 
the  westerly  half  of  the  northerly  half  of  lot  7  in  the  14th 
concession  of  the  township  of  Raleigh,  in  the  county  of  Kent. 

9th.  I  further  will  that  my  wife  Mary  shall  have  full 
use  and  control  over  all  my  lands  for  10  years  after  my  death 
in  order  to  pay  off  the  mortgage  now  standing  against  my 
real  estate  if  not  paid  off  at  the  time  of  decease. 

This  is  a  codicil  to  my  last  will  and  testament.     .     .     . 

1st.  I  will  that  if  at  the  time  of  my  decease  the  mortgages 
on  my  real  estate  are  not  paid  off,  each  of  my  daughters  shall 
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pay  to  the  executors  of  my  last  will  and  testament  the  sum 
of  $150  to  assist  in  meeting  that  debt,  and  1  charge  the  lands 
willed  to  each  for  the  respective  amounts. 

2nd.  I  will  to  my  wife  Mary  all  money  to  be  derived 
from  a  policy  in  the  Edinburgh  Life  Insurance  Company. 

In  all  other  respects  I  do  hereby  confirm  my  last  will  and 
testament. 

The  testator's  wife  predeceased  him.  At  the  time  of  his 
death  the  land  mentioned  in  the  3rd  paragraph  of  the  will 
was  subject  to  a  mortgage  for  $750,  and  all  the  other  parcels 
mentioned  in  the  will  were  subject  to  a  mortgage  for  about 
$4,000. 

Alexander  Blake  Goulet  declined  to  take  the  lot  in  the 
4th  paragraph  mentioned,  and  elected, to  take  the  lot  in  the 
5th  paragraph  mentioned,  with  the  charge  upon  the  lands  of 
Francis  Xavier  of  $500. 

A.  B.  Aylesworth,  K.C,  for  executors. 

W.  E.  Middleton,  for  the  three  daughters. 

Street,  J.: — The  questions  are: — 

1.  Whether  Francis  Xavier  taking  the  lands  mentioned 
in  the  4th  paragraph,  by  reason  of  the  default  of  Alexander 
Blake,  was  bound  to  pay  in  reduction  of  the  mortgage  the 
$1,000  which  the  latter  must  have  paid  had  he  taken  the 
lands. 

In  my  opinion,  he  is  not  bound  to  pay  this  sum, 
because  the  will  does  not  require  him  to  do  so  in  the  event 
which  has  happened,  but  substitutes  a  payment  by  him  of 
$500  to  be  made  to  Alexander  Blake. 

2.  Whether  a  trustee  should  be  appointed  to  perform  the 
duty  imposed  upon  the  testator's  wife  Mary  by  that  clause 
had  she  lived. 

I  am  of  opinion  that  any  trust  created  by  that  clause 
terminated  at  the  death  of  Mary  Goulet. 

3.  Whether  the  three  daughters  named  in  paragraphs  6, 
T,  and  8  of  the  will  are  entitled  to  have  their  lands  exonerated 
from  the  $4,000  mortgage  upon  payment  of  the  $150  charged 
by  the  codicil  upon  the  land  devised  to  each. 

I  regret  that  I  am  unable  to  find  in  the  language  used 
by  the  testator  an  intention  to  exonerate  the  daughters'  lands 
from  all  but  $150  of  the  mortgage  debt. 
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The  question  is  governed  by  sec.  37  of  the  Wills  Act,  R. 
S.  0.  ch.  128.  Under  that  Act  every  devise  of  land  which 
is  under  mortgage  is  treated  as  a  devise  of  the  equity  of 
redemption  only,  and  the  devisee  takes  subject  to  the  obliga- 
tion of  paying  oflE  the  mortgage,  or  a  proportion  of  it,  if  it 
covers  lands  devised  to  others,  unless  the  testator  has  by  his 
will  or  some  other  document  signified  a  contrary  intention. 

The  three  daughters  by  the  will  took  therefore  an  equity 
of  redemption  in  the  land  devised  to  them,  subject  to  the  pay- 
ment of  a  proportion  of  the  ^,000  mortgage.  The  codicil 
directs  them  to  pay  $150  each  to  the  executors  to  assist  in  pay- 
ing the  mortgage,  and  creates  a  new  charge  upon  their  land 
for  that  amount.  The  testator  has  not  anywhere  signified  an 
intention  that  the  payment  of  this  $150  should  relieve  them 
from  the  liability  which  existed  under  the  devise  in  the  will 
of  paying  their  shares  of  the  $4,000  mortgage  debt. 

It  is  not  at  all  impossible  that  his  intention  may  have 
been  that  they  should  pay  no  more  towards  the  mortgage 
than  the  $150,  but  I  cannot  find  that  he  has  expressed  such 
an  intention.  I  am  therefore  of  opinion  that  they  must  each 
pay  the  $150  in  addition  to  their  shares  of  the  $4,000  mort- 
gage. 

The  $450  to  be  paid  by  them  is  by  the  terms  of  the  codi- 
cil to  be  applied  in  reduction  of  both  mortgages,  that  for 
$750  as  well  as  that  for  $4,000. 

Costs  out  of  the  estate,  those  of  the  executors  as  between 
solicitor  and  client. 


Brixton,  J.  June  26th,  1905. 

TRIAL. 

CHAPMAX  V.  McEWTEN. 

Water  and  Watercourses — Construction  of  Culvert — Flooding 
Land — Trespass — Ditches  and  Watercourses  Act — Award 
— Appeal  to  County  Court  Judge — Finality — "  Sufficient 
Outlet/' 

Action  for  an  injunction  and  damages  in  respect  of  the 
flooding  of  plaintiff's  land. 

A.  Weir,  Sarnia,  for  plaintiff. 

W.  J.  Hanna,  Sarnia,  for  defendant. 
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Britton,  J.: — PlaintiflE  is  the  owner  of  the  west  half  of 
lot  25  in  the  6th  concession  of  Plympton,  and  defendant 
McEwen  owns  the  west  three-quarters  of  lot  25  in  the  4th 
concession  of  the  same  township.  The  farms  are  separated 
by  the  concession  road. 

Plaintiffs  complaint  is  two-fold:  1st,  that  defendants 
have  constructed  a  culvert  or  covered  drain  under  the  high- 
way opposite  plaintiffs  land,  and  certain  drains  leadmg 
thereto  and  therefrom,  for  the  purpose  and  with  the  effect 
of  bringing  down  a  large  quantity  of  water  from  the  land 
of  defendant  McEwen  upon  the  land  of  plaintiff,  and  so 
injuring  plaintiffs  land  and  crops;  2nd,  that  an  alleged 
award  made  under  the  Ditches  and  Watercourses  Act  is 
illegal  and  made  without  jurisdiction,  and  an  injunction  is 
asked  to  restrain  defendants  from  constructing  any  ditches 
or  drains  across  plaintiff's  land  in  pursuance  of  that  award. 
As  to  the  first,  it  was  not  pretended  at  the  trial  that  plain- 
tiff sustained  any  damage  by  what  was  done.  All  that  the 
defendant  corporation  did  was  to  permit  McEwen  to  put  in 
what  McEwen  calls  the  culvert  and  to  pay  McEwen  a  small 
amount  for  his  work.  There  were  the  cross-beams  of  an  old 
culvert  there,  and  McEwen  put  in  tile  across  the  highway. 
He  admits  that  he  cleaned  out  a  little  "  run-way  "  beyond 
the  mouth  of  the  tile  at  the  north  ^nd  of  the  culvert  and  ex- 
tending upon  plaintiffs  land.  He  had  no  right  to  do  this, 
and  in  doing  so  he  committed  a  petty  trespass.  .  .  . 
This  did  no  damage  to  plaintiff  or  her  tenant.  The  tenant 
promptly  dammed  the  water  back,  as  he  had  a  perfect  right 
to  do.  Defendant  McEwen  did  not  remove  or  interfere  with 
the  dam.  .  .  .  There  was  no  assertion  of  right  by  Mc- 
Ewen, no  threat  of  repeating  what  he  had  done — ^apparently 
no  intention  of  wilfully  trespassing  upon  plaintiff's  land  or 
of  ignoring  her  rights  or  the  rights  of  her  tenant. 

Defendant  McEwen  had  initiated  proceedings  under  the 
Ditches  and  Watercourses*  Act  for  the  drainage  of  part  of 
his  land;  an  award  had  been  made,  and  he  supposed  the 
ditch  would  be  constructed  in  obedience  to  that  award;  and 
so  what  he  did  had  reference  to  using  the  proposed  award 
ditch.  In  these  circumstances,  as  no  actual  damage  resulted, 
there  is  no  case  for  damages  or  injunction  upon  the  first 
branch  of  plaintiff's  claim. 

Plaintiffs  objection  to  the  award  is,  that  this  proposed 
award  ditch  across  her  land  is  not  continued  to  a  sufficient 
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outlet,  as  provided  by  sec.  5  of  the  Act.  The  preliminaries, 
up  to  the  making  of  the  award,  seem  to  have  been  complied 
with. 

Tlie  award  was  made  by  T.  W.  Flater,  the  township 
engineer,  and  is  dated  26th  September,  1904.  It  appears 
to  carefully  give  the  points  of  commencement  and  termina- 
tion, the  location,  description,  and  course  of  the  ditch.  It 
was  to  commence  in  the  south  side  of  the  road  between  the 
4th  and  5th  concessions  at  the  south  point  of  the  tile  put 
in  the  culvert  by  defendant  McEwen,  and  to  be  continued 
northerly  to  and  have  its  outlet  in  the  Kertch  drain. 

The  whole  ditch  is  a  comparatively  small  and  inexpen- 
sive aflfair,  being  only  1165  feet  long,  and  the  estimated  cost 
of  the  whole  only  $64.  It  is  imquestionably  just  such  a  work 
as  was  contemplated  by  the  Ditches  and  Watercourses  Act. 
Plaintiflf  was  brought  in  as  the  owner  of  land  to  be  benefited. 
After  the  awafd  was  made,  plaintiff  appealed  against  it, 
and  the  County  Court  Judge  affirmed  the  award,  and  dis- 
missed the  appeal.  Plaintiff  says  that  "  continuing  the  ditch 
to  a  sufficient  outlet*'  is  a  pre-requisite  to  jurisdiction,  and, 
if  that  was  not  done,  the  award  is  waste  paper,  and  value 
cannot  be  given  to  it  by  the  Judge's  confirmation  of  it.  If 
the  township  engineer  has  authority  to  act — ^if  he  gets  juris- 
diction under  the  Act  to'  begin — it  is  his  duty,  part  of  his 
work,  to  continue  ^the  ditch  to  a  sufficient  outlet.  "  Suffi- 
cient outief  is  a  question  of  fact,  and  will  vary  according 
to  circimistances.  It  is  self-evident  that  what  might  be 
"sufficient  outlet'*  for  one  ditch  would  not  be  for  another 
made  by  the  same  engineer  under  the  same  Act.  The  defini- 
tion of  "sufficient  outlet"  as  given  in  B.  S.  0.  1897  ch. 
226,  sec.  2,  sub-sec.  11,  may  be  accepted  here.  "  ^  Sufficient 
outlet'  shall  mean  the  safe  discharge  of  water  at  a  point 
where  it  will  do  no  injury  to  lands  or  roads."  In  this  case 
the  engineer  found  4hat  point  to  be  in  the  Kertch  drain.  On 
appeal  the  County  Court  Judge  sadd  the  engineer  was  right. 
Can  this  matter,  as  between  plaintiff  (appellant  before  Judge) 
and  defendant  McEwen  (respondent  before  Judge),  be  further 
litigated?    I  think  not.    It  ought  not  to  be. 

Section  22  of  the  Act  says:  "Any  owner  dissatisfied 
with  the  award  of  the  engineer  and  affected  thereby  may, 
within  15  clear  days  from  the  filing  thereof,  appeal  there- 
from to  the  Judge,"  etc.,  etc.     Sub-section  4 :     "Any  appel- 
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lant  may  have  the  lands  and  premises  inspected  by  any  other 
engineer  or  person/'  etc. 

Sub-section  7:  "The  Judge  on  appeal  may  set  aside, 
alter,  or  aflBnn  the  award  and  correct  any  error  therein,  he 
may  examine  parties  and  witnesses  on  oath,  may  inspect  the 
premises,  and  may  require  the  engineer  to  accompany  him,"' 
etc. 

Section  23 :  Award  not  to  be  set  aside  for  want  of  form, 
but  Judge  may  amend,  and  may  in  any  case  refer  back  the 
award  to  the  engineer  with  such  directions  as  may  be  neces- 
sary to  carry  out  the  provisions  of  the  Act. 

Section  24:  "Every  award  made  imder  the  provisions 
of  this  Act  shall,  after  the  lapse  of  the  time  hereinbefore 
limited  for  appeal  to  the  Judge,  and  after  determination  of 
appeals,  if  any,  by  him  where  the  award  is  affirmed,  be  valid 
and  binding  to  all  intents  and  purposes,  notwithstanding 
any  defect  in  form  or  substance  either  in  the  award  or  in 
any  of  the  provisions  relating  to  the  works  to  be  done  there- 
under taken  under  the  provisions  of  this  Act." 

The  intention  of  the  Act  clearly  was  that,  as  between 
parties,  where  there  has  been  an  appeal,  the  decision  of  the 
County  Court  Judge  should  be  final.     .     .     . 

In  re  McLellan  and  Township  of  Chinguacousy,  27  A.  R. 
355,  is  autiiority  for  the  proposition  that  the  only  remedy 
of  an  owner  of  land,  party  to  proceedings  properly  instituted 
under  the  Ditches  and  Watercourses  Act,  and  dissatisfied 
with  the  engineer's  award,  is  by  appeal  to  the  County  Court 
Judge. 

PlaintiflPs  contention  is,  that  he  can  maintain  this  ac- 
tion, although  it  is  virtually  only  a  further  appeal,  and  this 
time  from  the  County  Court  Judge  as  well  as  the  engineer. 
Plaintiff  relies  upon  McGillivray  v.  Township  of  Lochiel,  8  0. 
L.  B.  446,  4  0.  W.  E.  193.  This  case  approves  of  In  re  McLel- 
lan and  Township  of  Chinguacousy,  but  distinguishes  it  and 
regards  it  as  no  authority  against  a  person  not  a  party  or  privy 
to  the  award,  or  to  the  proceedings  which  led  to  the  making 
of  the  award.  Some  of  the  reasons  for  decision  given  .  .  . 
in  McGillivray  v.  Township  of  Lochiel  give  point  to  the 
argument  of  counsel  for  plaintiff  in  this  case:  see  per  Gar- 
row,  J.A.,  at  p.  453.  This  puts  the  case  somewhat  more 
strongly  than  if  the  learned  Judge  intended  merely  to  dis- 
tinguish In  re  McLellan  and  Township  of  Chinguacousy,  but 
...    I  am  at  liberty  to  treat  these  words  at  p.  453  as 
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obiter.  It  is  true  the  statute,  sec.  6,  requires  the  ditch  to 
be  continued  to  a  sufficient  outlet,  but  that  duty  by  sec.  16. 
sub-sec.  2,  is  cast  upon  the  engineer^  and  he,  subject  to  ap- 
peal, is  to  decide  it. 

Upon  the  evidence  before  me  two  things  were  dearl/ 
established:  1st,  that  if  the  Kertch  drain  was  put  in  a  good 
state  of  repair,  there  would  unquestionably  be  a  sufficient 
outlet  for  the  ditch  in  question;  2nd,  that  the  Kertch  drain 
w^as  not  in  good  repair. 

There  was  evidence  that,  with  the  Kertch  drain  out  ot 
repair  as  it  is,  the  outlet  for  the  ditch  was  a  sufficient  outlet, 
and  there  was  evidence  quite  the  other  way.  After  an  award 
has  been  made  and  affirmed  in  appeal,  I  think  the  burden  is 
upon  the  party  attacking  the  award  to  shew  that  it  is  wrong. 
Considering  the  small  area  this  ditch  was  intended  to  relieve, 
and  all  the  circumstances  of  this  case,  I  do  not  think  plain- 
tiff, even  if  the  matter  can  be  regarded  as  open,  has  satisfied 
the  onus  of  shewing  clearly  that  the  outlet,  as  it  is,  is  not 
sufficient. 

As  it  is  the  duty  of  the  municipality  to  put  in  good  repair 
and  properly  maintain  the  Kertch  drain,  and  as  it  was  in- 
timated upon  the  trial  that  this  would  be  done,  it  is  satis- 
factory to  know  that  in  no  possible  event,  so  far  as  I  can  see, 
can  plaintiff  be  injured. 

Action  dismissed  with  costs. 


Street,  J.  June  26th,  1905. 

TRIAL. 

CUMMINGS  V.  TOWN  OF  DUNDAS. 

Way — Liatility  of  Municipal  Corporation  to  Repair  Highway 
— Roadbed  Washed  Away  by  Natural  Stream — Canstruc- 
Hon  of  New  Roadbed — Diversion  of  Stream — Deprecia- 
tion in  Value  of  Property  Abutting  on  Highway — Delay  in 
Repairing  Bridge. 

Action  by  the  owner  of  certain  lots  on  the  south  side  of 
Quay  street,  in  the  town  of  Dundas,  to  recover  damages  from 
the  town  corporation  for  injury  done  to  his  property  by  the 
non-repair  of  Quay  street  opposite  his  land. 

M.  J.  O'Eeilly,  Hamilton,  for  plaintiff. 

J.  W.  Xesbitt,  K.C.,  and  H.  C.  Gwynn,  Dundas,  for  de- 
fendants. 
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Street,  J. : — ^There  are  two  houses  upon  plaintiff's  land, 
to  which  the  only  practicable  means  of  access  are  from  Quay 
street  That  street  until  about  12  years  ago  was  some  40 
feet  wide.  The  street  and  the  lots  are  both  low,  and  were 
neTcr  very  far  above  the  level  of  the  Dundas  creek,  which 
bounded  the  street  opposite  plaintiff's  land,  and  are  now,  in 
places,  below  it.  .  .  .  The  stream  spread  itself  into 
diannels  which  it  cut  out  for  itself,  and  one  of  these  chan- 
nels was  formed  partly  out  of  the  roadway  of  Quay  street, 
with  the  result  tiiat  the  portion  of  that  street  in  front  of 
plaintiff's  land,  for  a  distance  of  some  14  or  15  feet  in  length, 
has  been  reduced  to  8  or  9  feet  in  width.  Plaintiff's  access 
to  his  lots  is  rendered  difficult  in  consequence,  and  their 
value  has  been  reduced.     .     .     . 

The  position,  then,  is  this:  without  any  fault  of  defend- 
ants, a  rapid  natural  stream  nmning  through  the  town  has 
changed  its  course,  carrying  away  a  part  of  the  street  upon 
which  plaintiff's  lots  are  situate,  and  the  question  is,  whether 
defendants  are  bound  to  replace  it  under  their  statutory 
duty  to  repair  highways.  In  my  opinion,  they  are  not 
bound  to  do  so,  in  the  circumstances.  The  destruction  of 
the  roadbed  is  so  complete  that  there  is  nothing  left  of  it  to 
be  repaired.  What  is  required  is  the  building  of  an  entirely 
new  roadbed,  not  the  repair  of  an  eiisting  one.  The  con- 
struction of  a  new  roadbed  would  be  impossible  until  the 
stream  is  first  diverted  from  its  course  over  what  was  a  part 
of  the  street,  and  restored  to  the  course  in  which  it  ran  12 
years  ago.  N"o  evidence  was  given  to  shew  that  this  could 
be  done  by  any  reasonable  expenditure,  and  the  town  corpora- 
tion have  already  spent  a  large  sum  in  an  unsuccessful  effort 
to  restore  the  stream  to  its  original  bed :  Attorney-General 
T.  Webster,  4  6r.  11;  Attorney-General  v.  Toronto  R.  W.  Co., 
14  Gr.  673. 

If  I  am  right  in  this  conclusion,  then  it  also  follows,  I 
think,  that  defendants  are  not  liable  for  any  depreciation  in 
the  value  of  plaintiff's  property  which  has  resulted  from  the 
destruction  by  the  stream  of  the  road  in  front  of  it. 

A  claim  for  damages  is  made  owing  to  the  delay  in  re- 
pairing the  bridge  in  Church  street  by  means  of  which  the 
access  of  plaintiff  and  of  several  other  persons  to  their  pro- 
perty was  impeded.  The  bridge  was  rendered  unsafe  for  all 
but  light  vehicles  in  March,  1904,  by  a  quantity  of  ice  brought 
against  it  by  a  freshet  in  the  creek,  and  the  present  action 
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was  begun  on  18th  May,  1904.  The  bridge  was  repaired 
during  the  early  autumn  of  1904.  Plaintiff  has  not  shewn 
that  any  actual  loss  or  damage  accrued  to  him  by  reason  of 
the  condition  of  the  bridge;  the  whole  damage  of  which  he 
complains  seems  to  have  been,  according  to  his  evidence, 
from  the  destruction  of  the  street  in  front  of  his  lot  by  the 
stream  and  the  water  which,  he  complains,  came  down  upon 
him  from  the  axe  factory.  .  .  .  The  lots  are  low  lots, 
subject  to  be  flooded  by  water  from  the  hills  behind  them, 
as  well  as  by  that  from  the  blocking  up  of  the  channel  of  the 
stream  in  front  of  them,  and  I  am  unable  to  find  that  de- 
fendants are  liable  to  plaintiff  for  what  has  happened. 

Action  dismissed  with  costs. 


June  26th,  1905. 

DIVISIONAL  COURT. 

EDWARDS  V.  IMPERIAL  LIFE  ASSURANCE  CO.  OP 
CANADA. 

Life  Insurance — Forfeiture  of  Policy — Non-payment  of  Pre- 
mium— A  gent — Notice — Waiver, 

Appeal  by  plaintiff  from  judgment  of  Street,  J.,  dis- 
missing action  upon  insurance  policy  for  $1,000  on  the  life 
of  James  Henry  Edwards  of  Hamilton.  A  premium  was  in 
arrear  and  unpaid  at  the  time  of  the  death  of  the  assured. 
Plaintiff  contended  that  an  arrangement  between  her  (as 
beneficiary  of  the  policy  and  representative  of  the  assured, 
her  husband,  who  was  absent)  and  the  agent  of  defendants, 
by  which  the  latter  was  to  notify  her  of  premiums  when 
due,  was  sufficient  to  prevent  defendants  from  exercising  right 
of  forfeiture  for  non-payment,  and  that  defendants  had,  by 
demanding  payment  of  a  premium  after  default,  treated  the 
policy  as  being  in  full  force. 

W.  S.  McBrayne,  Hamilton,  for  plaintiff. 
J.  B.  Holden,  for  defendants. 

The  judgment  of  the  Court  (Falcon bridge,  C.J.,  Ang- 
LiN,  J.,  Magee,  J.),  was  delivered  by 

Magee,  J.: — I  see  no  reason  to  interfere  with  the  judg- 
ment appealed  from.     The  plaintiff  probably  placed  too  much 
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reliance  on  a  continuance  of  the  solicitude  of  the  company^s 
agent,  which  had  been  evinced  during  1903.  It  was  unfortu- 
nate for  her  that  the  company  only  paid  6  per  cent,  commis- 
sion on  the  subsequent  premiums  as  against  65  per  cent,  dur- 
ing the  first  year.  But  for  the  reduction  it  is  probable  she 
would  not  have  been  allowed  to  let  the  policy  lapse. 

She  knew,  however,  when  the  premium  was  payable,  even 
if  she  did  not  receive  the  written  notice  which  the  agent  says 
was  sent  her,  and  the  verbal  notice  which  he  says  he  gave. 
Even  if  he  did  promise,  as  she  asserts  and  he  denies,  to 
notify  her  before  the  premium  became  due,  she  was  not  mis- 
led or  prejudiced  by  any  failure  on  his  part  to  do  so — ^if  there 
was  such  failure.  The  premixim  was  not  payable  upon  or 
after  notice,  but  at  a  fixed  date,  which  she  was  aware  of. 

By  its  terms  the  policy  became  void  by  reason  of  non- 
payment within  one  month  of  the  premium  due  1st  January, 
1904,  after  which,  before  reinstatement,  the  company  would 
require  a  certificate  of  good  health  and  paymait  of  the  pre- 
mium with  interest. 

The  letter  of  the  company  to  the  agent  of  Slst  May,  1904, 
is  by  no  means  a  waiver  of  the  lapse,  but  rather  the  contrary. 
The  notice  sent  by  the  agent  to  plaintiff  on  the  same  date, 
notifying  her  that  the  July  premium  would  fall  due  on  the 
policy,  expressly  says,  "if  in  force,"  The  agent's  letter  to 
her  of  the  same  date,  if  not  asserting  an  existing  lapse,  can 
not  be  said  to  waive  one.  The  plaintiff  did  nothing  till  2nd 
July,  after  the  husband's  death,  and  then  made  no  attempt  to 
pay  the  January  premium,  but  gave  a  note  for  the  July 
premium.  At  that  time  the  payment  of  either  or  both 
premiums  would  not  revive  the  policy;  both  parties  being  in 
ignorance  of  the  death :  Pritchard  v.  Merchants,  etc.,  Society, 
3  C.  B.  X.  S.  622;  Stewart  v.  Freeman,  87  L.  T.  N.  S.; 
Manufacturers  Life  Ins.  Co.  v.  Gordon,  20  A.  E.  309;  Mc- 
Gfeachie  v.  North  American  Life  Assurance  Co.,  23  S.  C.  R. 
148,  affirming  the  judgment  in  20  A.  E.  151. 

The  fact  that  the  company  had  not  marked  the  policy 
off  their  books  till  after  action,  has  no  bearing.  It  was  not 
onstomary  to  do  so  till  after  the  period  of  possible  reinstate- 
ment had  gone  by,  and  at  all  events  the  condition  "of  their 
books  was  not  known  to  the  plaintiff,  and  she  could  not  have 
been  misled  by  it:  Manufacturers  Life  Ins.  Co.  v.  Gordon, 
20  A.  B.  309;  Acey  v.  Fernie,  7  M.  &  W.  151. 
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The  authorities  cited  for  the  plaintiff  unfortunately  do 
not  help  her  in  the  state  of  facts  here. 
The  appeal  will  be  dismissed  with  cost^. 


June  26th,  1905. 

DIVISIONAL  COURT. 

BASSO  V.  GRAND  TBUNK  R.  W.  CO. 

Master  and  Servant — Injury  to  Servant — Death — Negliffence 
— Railway — Signals — Warning — Findings  of  Jury. 

Motion  by  defendants  to  set  aside  verdict  and  judgment 
for  plaintiff  for  $1,000  in  an  action  for  negligence,  tried 
before  Anglin,  J.,  and  a  jury,  and  for  a  nonsuit  or  judg- 
ment for  defendants  on  the  findings  or  for  a  new  trial. 

Plaintiff's  son,  Francesco  Basso,  a  boy  of  17,  was  engaged 
by  defendants  to  assist  in  unloading  a  gravel  train  between 
Callendar  and  North  Bay.  Upon  the  first  day  of  his  em- 
ployment he  fell  from  one  of  the  flat  cars  upon  which  the 
gravel  was  loaded,  and  died  on  the  same  day  from  the  in- 
juries which  he  sustained.  The  jury  answered  questions 
in  favour  of  plaintiff,  finding  that  there  was  negligence  in 
starting  to  lay  a  cable  for  unloading  the  gravel  without  a 
warning  to  inexperienced  workmen.  Defendants  contended 
that  there  was  no  evidence  of  negligence  to  go  to  the  jury, 
and  that  some  of  the  findings  were  unreasonable,  and  that 
the  result  of  the  findings  was  that  judgment  should  be  en- 
tered for  defendants. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Magee,  J. 

J.  P.  Mabee,  K.C.,  for  defendants. 

George  Boss  and  J.  M.  Godfrey,  for  plaintiff. 

Magee,  J.: — If  the  injuries  were  received,  as  plaintiff's 
witnesses  say,  by  the  deceased  being  thrown  from  the  car 
owing  to  the  train  suddenly  and  without  warning  making  a 
jerk  or  movement  for  a  few  feet  before  finally  starting  north 
to  pay  out  the  cable,  and  while  the  deceased  and  the  other 
workmen  were  engaged  at  the  outer  edge  of  the  flat  car  un- 
coiling the  cable  thereon,  the  judgment  would  be  justified. 

At  the  trial  defendants  maintained  that  it  could  not  so 
have  happened,   for  there  was  no  such  jerk  or  movement 
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before  startmg,  and,  moreover,  the  injuries  were  received 
after  the  cable  had  all  been  paid  out  instead  of  before. 

The  great  contest  was  on  this  latter  point. 

Defendants  call  9  witnesses,  of  whom  only  4  profess  to 
have  seen  any  one  fall.  Of  these  4,  one  says  2  men  fell  off 
the  car  and  therein  corroborate  plaintiff;  and  the  other  3 
only  saw  one  man  fall,  although  both  men  who  are  said  to 
have  fallen  off  were  dose  together.  One  of  these  3,  Mc- 
Lennan, the  only  one  who  was  not  employed  on  the  train, 
could  not  say  whether  the  cable  was  then  uncoiled  or  not. 

Excepting  among  the  Italiai\  relatives  or  fellow  labourers 
of  the  deceased  who  took  him  to  the  side  of  the  track,  and 
then  had  to  resume  their  own  work  on  the  train,  singularly 
Utile  attention  appears  to  have  been  paid  to  the  incident,  and 
the  foreman  did  not  even*  miss  the  young  man  from 
his  work.  Giving  all  the  witnesses  credit  for  a  desire  to  tell 
their  honest  belief,  one  could  understand  that  the  occurrence 
did  not  impress  itself  upon  the  English  speaking  members 
of  the  train  crew  who  were  engaged  at  their  own  work,  as 
it  did  upon  the  friends  of  the  deceased. 

Then  all  the  witnesses  for  the  defence  were  asked  as  to  the 
jerking  or  moving  of  the  train  and  as  to  signals,  and,  accord- 
ing to  them,  everything  worked  with  the  most  desirable  pre- 
cision. They  speak  of  one  stop  to  let  the  men  begin,  then 
one  start  for  paying  out,  and  one  stop  at  the  end  of  the 
cable,  as  all  that  occurred  before  they  began  to  pull  the 
gravel  off  with  the  plough,  and  these  all  at  proper  signals, 
and  tho  start  with  proper  warning.  The  brakesmen  indeed 
say  they  heard  both  the  whistle  and  bell,  although  the  engine- 
driver  and  the  conductor  only  speak  of  the  whistle. 

The  line  of  defence  was  that  there  was  only  that  one  start- 
ing, and  that  there  was  no  other  movement  of  the  car  for  a 
short  or  any  distance.  But  there  was  some  evidence  of  other 
movements  of  the  car  from  Cuthbert  and  possibly  Newey, 
witnesses  for  the  defence.  Cuthbert  speaks  of  the  car  going 
north  for  about  a  car  length  after  starting  to  unload  the 
cable  and  then  stopping,  and  Newey  speaks  of  the  car  going 
north  of  where  the  accident  happened.  There  is  no  explana- 
tion of  one  statement  made  by  plaintiff.  The  train  was  be- 
ing pushed  north,  and  consisted  of  14  gravel  cars  and  the 
flat  car  on  which  the  plough  was  with  the  cable  coiled  around 
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it.  It  proceeded  without  stopping  until  it  came  to  the  place 
where  the  gravel  was  to  be  taken  off  and  where  there  is  a 
siding.  The  cable  was  only  long  enough  for  8  cars.  The 
defendants'  counsel  on  cross-examination  asked  tlie  plain- 
tiff :  "  That  is  why  6  cars  were  left  off  ? ''  and  was  answered 
"  Yes.*'  No  reference  whatever  is  made  by  any  witness  for 
the  defence  to  their  taking  off  these  cars.  One  of  the  brake:^- 
men,  Armstrong,  says  that  when  the  train  started  after  the 
first  car-length  of  the  cable  had  been  thrown  off,  he  was  on 
the  train  between  2  and  3  cars  from  the  engine,  l)ut  could 
not  say  exactly  what  car,  and  thought  it  was  about  the 
centre  of  the"  train.  This^  statement  would  accord  more 
with  a  train  of  8  cars  than  one  of  14. 

It  is,  perhaps,  too  much  to  assume  from  this  that  the 
shunting  of  the  6  cars  must  have  taken  place  before  the  cable 
was  paid  out,  but,  if  it  did,  one  could  readily  understand 
that  disturbance  of  the  other  cars  might  have  been  caused, 
and,  if  so,  there  is  no  evidence  that  warning  was  given,  ex- 
cept on  the  one  final  starting.  The  plaintiff's  witnesses 
heard  no  warning,  and  5  of  the  defendants'  witnesses  heard 
none — ^though  possibly  this  is  made  up  for  by  the  more  acute 
faculties  of  the  two  brakesmen  who  also  heard  the  bell. 

The  matter  was  for  the  jury,  and,  reading  the  evidence, 
I  cannot  say  they  have  come  to  a  wrong  conclusion.  The 
learned  trial  Judge,  who  saw  and  heard  the  witnesses,  was 
apparently  impressed  with  the  honesty  of  those  called  for 
the  plaintiff. 

The  first  answer  of  the  jury  shews  that  they  adopt  the 
plaintiff's  statement  as  to  the  time.  If  it  occurred  at  the 
start  it  must  have  been  owing  to  the  preliminary  jerk  or 
movement  and  not  the  final  or  actual  start;  for  otherwise 
the  young  man  would  have  been  run  over. 

The  charge  of  the  learned  Judge  in  dealing  with  the 
fourth  question  treats  the  preliminary  movement  and  the 
start  as  forming  one  of  the  two  periods  in  difference,  and  it 
is  manifestly  in  that  sense  that  the  jury  make  the  5th  answer 
after  correcting  it  to  shew  they  did  not  mean  the  start  4 
miles  south. 

As  to  the  reception  of  the  evidence  of  a  witness  in  reply, 
which,  although  tending  to  contradict  the  state  of  facts  set 
up  by  defence  at  the  trial  and  not  before  in  the  pleadings, 
was  also,  mainly  and  practically,  corroborative  of  plaintiff's 
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case — ^the  learned  Judge  exercised  his  discretion — and  it  is 
no  ground  for  interfering  with  the  verdict. 
Motion  dismissed  with  costs. 

Falconbridge,   C.J.,  gave  reasons  in  writing  for  the 
same  conclusion. 

Brixton,  J.,  dissented,  giving  reasons  in  writing. 


Garrow,  J.A.  .  June  26th,  1905. 

c.a.^-chambers. 

WEIGHT  V.  GRAND  TRUNK  R.  W.  CO. 

Leave  to  Appeal  —  Order  of  Divisional  Court  —  Railway  — 
Collision  at  Crossing — Question  of  Law — Duty  to  Look 
for  Approaching  Trains, 

Application  by  plaintiff  for  leave  to  appeal  from  order  of 
a  Divisional  Court,  5  0.  W.  R.  802,  setting  aside  verdict  and 
judgment  for  plaintiff  in  action  for  damages  for  injuries 
sustained  in  a  collision  between  plaintiff^s  waggon  and  a 
train  at  a  railway  crossing. 

W.  Proudfoot,  K.C.,  for  plaintiff. 

W.  R.  Riddell,  K.C.,  for  defendants. 

Garrow,  J.A. : — The  question  of  law  involved,  so  far  as 
I  can  gather  from  the  very  brief  report,  was  the  duty  or 
alleged  dut}'  of  plaintiff  to  look  when  approaching  a  railway 
crossing.  , 

The  judgment  apparently  proceeds  upon  the  footing  that 
plaintiff  did  not  look  to  the  east;  but,  on  reading  the  notes 
of  evidence,  it  is  clear  that  he  did,  in  the  course  of  .the  ap- 
proach, look  in  that  direction,  but  whether  he  did  so  after 
he  was  in  a  position  to  see  ajong  the  track,  may  be  a  ques- 
tion. His  attention  was  taken  up,  to  some  extent,  by  the  train 
to  the  west,  which  it  was  also  necessar}"  for  him  to  observe, 
and  it  may  be  that  this  circumstance,  in  excusing  him  from 
a  closer  inspection  of  the  conditions  in  the  east,  has  not 
been  sufficiently  considered. 

The  so-called  "stop,  look,  and  listen*'  rule,  always  a 
troublesome  one,  has  not  yet  been  generally  adopted,  and  I 
think,  without  pronouncing  any  opinion  upon  the  subject  on 
this  application,  that  plaintiff  ought  to  have  an  opportunity 
to  further  discuss  its  limited  application  in  the  present  case. 

Leave  granted;  costs  in  the  cause. 
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OsLER,  J.A.  June  27th,  1905. 

TBIAL. 

GEEAT  WEST  LIFE  ABSURANCE  CO.  v.  MOORING. 

Principal  and  Agent  —  Account — Contract — Construction  — 
Reformation — Liability  of  Sureties  for  Agent — Alteration 
in  Contract — Conditions  of  Bond. 

Action  for  an  account  of  the  dealings  of  defendant  Greorge 
Mooring  as  agent  of  plaintiffs  under  an  agreement,  and  for 
payment  of  the  sums  alleged  to  have  been  received  by  him 
and  not  accounted  for,  and  against  George  Mooring  and  the 
other  defendants  upon  their  bond  for  the  due  and  faithful 
performance  of  the  duties  and  obligations  undertaken  by 
Mooring. 

Some  of  the  breaches  alleged  against  Mooring  were:  the 
not  collecting  and  paying  over  premiums  and  renewal  pre- 
miums; not  accounting  for  and  repaying  advances;  not 
devoting  his  whole  time  to  the  business  of  plaintiffs;  wrong- 
fully deducting  from  plaintiffs'  moneys  in  his  hands  $100, 
and  retaining  it  contrary  to  the  terms  of  his  agreement;  ob- 
taining advances  from  plaintiffs  and  not  accounting  therefor; 
and  not  keeping  regular  accounts. 

Defendant  Mooring  pleaded  that  he  had  duly  performed 
all  the  terms  of  his  agreement,  and  was  not  indebted  to 
plaintiffs  as  alleged;  that  plaintiffs  had  not  given  him  credit 
for  commissions  earned  by  him,  and  that  their  ledger  account 
did  not  shew  the  true  state  of  the  accounts*  between  them ; 
that  plaintiffs  had  wrongfully  dismissed  him  from  their 
employment  without  written  notice,  a^  required  by  the  agree- 
ment, whereby  he  was  deprived  of  the  opportomity  of  earning 
salary  and  commissions  which  he  otherwise  would  have 
earned;  acts  of  interference  by  plaintiffs  with  policy  holders 
in  his  district  by  which  his  business  was  injured  and  a  large 
amount  of  insurance  lost  which  would  otherwise  have  been 
written  by  him.  He  also  counterclaimed  for  loss  and  dam- 
age in  respect  of  the  matters  pleaded  as  a  defence;  and  also 
to  have  the  agreement  reformed  so  as  to  shew  the  real  and 
antecedent  oral  agreement  between  the  parties,  which  was, 
as  he  alleged,  that  he  was  to  be  paid  a  salary  of  $100  a  month 
and  hotel  and  travelling  expenses  while  absent  from  Port 
Arthur  on  plaintiffs'  business,  and  that  if  the  commissions 
earned  by  him  should  amount  to  more  than  the  monthly 
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salary  the  excess  should  be  paid  to  him^  but  that  in  any 
eTcnt  he  was  to  receive  the  monthly  salary  of  $100  and  travel- 
ling expenses;  and  he  alleged  that  he  signed  the  agreement 
in  the  belief  and  on  the  faith  of  representations  made  by 
plaintiffs  that  it  contained  the  terms  of  the  oral  agreement. 
The  other  defendants  relied  on  the  same  defences  and 
claims  as  were  set  up  by  their  principal^  and  further  pleaded 
that  plaintilEs  had  discharged  the  latter^  and  had  not  ob- 
served the  terms  of  their  agreement  with  him,  whereby  they 
were  also  discharged.  They  also  pleaded  that  if  the  bond 
sued  on  had  been  executed  by  them,  which  they  denied,  mar 
terial  alterations  had  afterwards  been  made  in  the  agree- 
ment between  plaintiffs  and  their  principal,  without  their 
knowledge  or  consent,  whereby  they  were  discharged  from  all 
liability  on  their  bond. 

P.  E.  Mackenzie,  Eat  Portage,  for  plaintiffs. 

W.  F.  Langworthy,  Port  Arthur,  for  defendants. 

OsLER,  J. A. : — .  .  .  It  will  be  convenient  fibrst  to  dis- 
pose of  the  separate  defence  of  the  sureties,  of  the  alteration 
of  the  agreement  after  the  execution  of  tlieir  bond.  I  am 
of  opinion  that  this  ground  of  defence  fails.  The  alteration 
which  is  relied  upon  as  avoiding  the  bond  is  the  interlinea- 
tion in  paragraph  9  of  the  contract,  but  I  am  unable  to  find 
that  this  was  made  after  thie  execution  of  the  bond  by  the 
obligors. 

The  next  question,  which  is  that  on  which  the  defence 
substantially  hinges,  is  as  to  the  construction  and  the  pro- 
posed (if  necessary)  reformation  of  the  contract. 

Defendant  Mooring's  contention  ...  is  that  .  .  . 
the  basis  of  the  agreement  between  himself  and  plaintiffs 
.  .  .  was  that  he  was  to  receive  $100  per  month  from 
defendants,  and  they  were  to  pay  all  expenses  incurred  by 
him  while  he  was  away  from  Port  Arthur  in  their  interest. 
His  idea  was  that  this  was  to  be  paid  to  him  absolutely  and 
in  any  event,  the  $100  being  in  the  nature  of  a  salary  over 
and  above  the  actual  commission  he  might  earn  under  the 
agreement  Plaintiffs,  on  the  other  hand,  assert  that  these 
monthly  payments  were  merely  advances  on  account  of  and 
chargeable  against  the  commissions  and  to  be  accounted  for 
when  settling  the  same,  and  they  say  that  the  contract  truly 
states  the  agreement.     .    .     . 

VOU   VI.  O.W.R.  NO.  fr— 18 
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I  do  not  find  anything  in  the  conduct  of  the  parties  or  in 
their  correspondence  or  accounts  during  the  time  the  con- 
tract was  in  force  which  aids  defendant's  claim  for  a  rectifi- 
cation of  the  contract,  or  which  shews  that  it  does  not  em- 
body the  real  agreement  of  the  parties.  The  contrary  is 
indeed  the  case,  looking  at  the  letters  and  the  monthly  cheques 
which  he  received;  the  former  speak  of  these  payments  as 
advances,  or  advances  on  account  of  commission,  while  the 
latter  are,  I  think,  invariably  so  expressed.  The  monthly 
statements  rendered  by  defendant  are  also  consistent  with 
this  construction  of  the  contract.  Neither  can  it  be  over- 
looked that  the  contract  was  in  defendant's  hands  for  some 
time  before  he  executed  it,  and  that  it  was  sent  back  to  him 
to  authenticate  a  slight  alteration,  and  was  returned  by  him 
duly  executed  without  comment  as  to  its  terms  in  other  re- 
spects. 

Then  as  to  its  meaning.  ...  It  seems  to  be  clear 
that  defendant's  whole  compensati(^  was  to  be  by  way  of 
commission,  which  was  to  be  paid  him  by  plaintiffs,  not  to 
be  deducted  by  him  from  moneys  received  by  him  for  them, 
and  that  the  payment  of  $100  per  month  was  not  intended 
to  be  as  salary  in  addition  to  the  commission,  but  was  strictlj 
by  way  of  advance  for  defendant's  own  convenience,  and 
was  chargeable  against  and  to  be  deducted  from  his  com- 
mission earnings.    .     .    . 

I  am  unable  to  find  that  anything  has  taken  place  in  the 
course  of  defendant's  employment,  or  by  plaintiffs'  book  en- 
tries, or  otherwise,  which  precludes  plaintiffs  from  insisting 
on  tiieir  right  to  have  an  account  of  the  dealings  between 
them  on  the  footing  of  this  construction  of  the  contract,  or 
that  defendant's  cheque  of  11th  November,  1903,  was  ac- 
cepted and  received  by  plaintiffs  in  settlement  of  their  claim. 

Then  as  to  the  counterclaim.  There  was  no  wrongful 
dismissal;  the  contract,  on  the  contrary,  was  put  an  end  to 
either  by  defendant  himself  or  by  the  mutual  assent  of  tin 
parties.  .  .  .  The  plaintiffs'  circular  letter  to  policy 
holders  attached  to  their  letter  of  13th  March,  1903,  appears 
never  to  have  been  acted  upon  or  to  have  affected  the  de- 
fendant's commissions,  and  therefore  affords  no  ground  of 
objection  on  the  part  of  the  sureties  that  their  principal's 
rights  under  the  agreement  had  been  interfered  with  or 
changed.  The  object  of  the  circular  moreover  was  to  in- 
crease the  company's  business,  and  incidentally  the  commis- 
sions which  the  agent  would  earn,  by  offering  an  induce- 
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ment  to  existing  policy  holders  to  increase  their  insurance. 
Further,  it  seems  to  me  that  the  objection,  if  not  met  bv 
these  considerations,  is  answered  by  the  agreement  of  the 
sureties  which  follows  the  condition  of  the  bond,  that  theri 
obligation  "  shall  not  be  discharged,  released,  or  in  any  man- 
ner affected,  by  any  change  either  in  the  time  or  terms  of 
employment  or  in  the  manner  of  remuneration  of  or  in  th<i 
duties  to  be  discharged  by  the  agent,  or  otherwise  how- 
soever/' 

Lastly,  I  am  of  opinion  that  under  the  terms  of  the  con- 
dition of  the  bond,  ^^that  the  agent  shall  well  and  truly 
account  for  and  pay  over  to  the  company  all  moneys  received 
by  him  for  premiums  payable  to  the  company  or  other 
moneys  received  by  him  on  account  of  the  company  and  all 
moneys  payable  by  him  to  the  company,  and  shall  well  and 
truly  perform,  observe,  and  discharge  all  the  duties  and  ob- 
ligations contained  in  the  said  agreement  and  by  him  to  be 
performed,'*  etc.,  the  defendant  sureties  are  liable  to  the 
extent  of  their  obligation  to  pay  the  balance  (if  any)  which 
may,  on  taking  the  accounts  between  the  company  and  their 
principal  on  the  footing  I  have  mentioned,  be  found  due  to 
them  by  the  latter. 

It  was  agreed  at  the  trial  that  if  I  found  in  favour  of  the 
plaintiffs  there  should  be  a  reference  to  take  the  accounts. 
The  parties  may  agree  on  the  referee  to  be  appointed  for 
this  purpose,  and  this  and  any  other  question  as  to  the  terms 
of  the  reference  may  be  spoken  on  settling  the  minutes,  of 
the  judgment. 

The  plaintiffs  are  entitled  to  the  costs  of  the  action;  and 
the  costs  of  the  reference  and  further  directions  are  reserved 
until  after  the  referee  shall  have  made  his  report. 


June  27th,  1905. 
divisional  court. 

SMITH  V.  O'DELL. 

Attachment  of  Debt9 — Denial  by  Garnishees  of  Liability  to 
Judgment  Debtor — Cross-examination  on  Affidamts — Re- 
fusal to  Answer  as  to  Liability  to  Third  Person — Allega- 
tion of  Identity  of  Third  Person  with  Judgment  Debtor. 

Appeal  by  plaintiffs  from  order  of  Anglin,  J.,  ante  47, 
dismissing  their  motion  to    compel    garnishees    to    answer 
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questions  upon  cross-examination  on  affidavits  made  by  them 
in  answer  to  a  motion  by  plaintiffs  (judgment  creditors)  to 
make  absolute  a  garnishing  summons. 

R.  McKay^  for  plaintiffs. 

W.  M.  Douglas^  K.C.,  for  garnishees. 

The  Court  (Meredith,  C.J.,  Street,  J.,  Britton, 
J.),  dismissed  the  appeal  with  costs. 


June  27th,  1905, 
divisional  court. 

MOLSONS  BAXK  v.  EAGER. 

Vendor  and  Purchaser — Incumbrance — Lis  Pendens — Notice 
— Interpleader. 

Appeal  by  Alexander  Rose,  purchaser,  from  order  of 
Anglin,  J.,  ante  93,  refusing  the  appellant's  motion  for 
leave  to  pay  his  purchase  money  into  Court  or  for  an  inter- 
pleader order. 

D.  L.  McCarthy,  for  appellant. 
H.  M.  Mowat,  K.C.,  for  vendor. 
J.  A.  Macintosh,  for  plaintiffs. 

The  Court  (Meredith,  C.J.,  Street,  J.,  Britton, 
J.),  allowed  the  appeal  and  made  an  interpleader  order. 


Cartwright,  Master.  June  29th,  1905. 

chambers. 

CANADA    PERMANENT    AND    WESTERN    CANADA 
MORTGAGE  CORPORATION  v.  BRIGG^. 

Summary  Judgment — Action  on  Bill  of  Exchange — Defence — 
Illegality — Powers  of  Company. 

Motion  by  plamtiffs  for  summary  judgment  under  Rule 
603. 

M.  R.  Gooderham,  for  plaintiffs. 

J.  M.  Ferguson  and  F.  Slattery,  for  defendants. 

The  I^Iaster: — The  plaintiffs'  claim  is  for  $730  due  by 
defendants  to  plaintiffs  in  rcj^pect  of  a  certain  bill  of  ex- 
change for  £150  stg.,  payable  at  sight,  drawn  by  defendant 
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Briggs  in  favour  of  his  co-defendant,  and  indorsed  by  him, 
of  which  the  plaintiffs  are  now  the  holders. 

The  plaintiffs  were  incorporated  by  the  Act  62  &  63 
Vict.  ch.  101  (D.)  Their  powers  as  to  making  loans  are 
defined  by  sec.  6,  which  says  that  the  company  may  carry 
on  the  business  of  lending  money  on  the  security  of  or  pur- 
chasing or  investing  in  certain  kinds  of  proper^,  "  but  not 
including  bills  of  exchange  or  promissory  notes.^^ 

On  the  part  of  the  defendants  it  was  argued  that  this  was 
such  a  prohibition  as  rendered  the  transaction  ill^al  and 
prevented  any  recovery  by  the  company. 

It  is  not  necessary  that  I  should  express  any  opinion  on 
this  question.  The  defence  goes  farther  than  one  of  mere 
ultra  vires.     .     .     . 

But  there  is  a  very  wide  difference  between  a  defence  of 
ultra  vires  and  one  of  illegality.  The  matter  is  fully  con- 
sidered in  Green  Brice  on  Ultra  Vires,  pp.  729  et  seq.  See 
especially  the  New  York  case  of  New  York  Trust  and  Loan 
Co.  v.  Helmer,  12  Hun  35,  and  remarks  in  S.  C.  on  appeal, 
in  7:  N.  Y.  at  p.  64. 

Counsel  for  plaintiffs  could  not  say  if  the  effect  of  this 
limitation  of  the  lending  powers  of  the  company  had  ever 
been  judicially  interpreted.  And  it  seems  clear  that  the 
point  is  one  which  the  defendants  are  entitled  to  have  deter- 
mined, if  possible,  in  their  favour. 

The  plaintiffs  may,  if  so  advised,  amend  their  writ  and 
statement  of  claim  so  as  to  claim  in  any  other  way  which 
they  may  think  to  be  for  their  advantage.     .     .     . 

The  costs  will  be  in  the  cause. 

See  Bank  of  Toronto  v.  Perkins,  8  S.  C.  R.  603;  New 
York  Firemen  Insce.  Co.  v.  Ely,  6  Conn.  561. 


Anglix,  J.  June  29th,  1905. 

WEEKLY   COURT. 

Re  POWELL. 

Will — Construction — Devise — Vested  Estate — Death  of  Devisee 
before  Period  fixed  for  Transfer  of  Land  by  Executors — 
Effect  of  Will  of  Devisee — Forfeiture — Sale  of  Land — 
Charge  of  Legacy  and  Mavntenance — Bequest  of  Person^ 
alty — Postponement  of  Enjoyment. 

Motion  by  Spencer  Powell  and  Adam  Davidson,  two  of 
the  executors,  for  an  order  under  Rule  938  declaring  the 
construction  of  the  will  of  John  Powell,  deceased. 
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E.  G.  Porter,  Belleville,  for  the  applicants  and  for  Clayton 
D.  Powell. 

F.  W.  Harcourt,  for  Elva  Powell. 

C.  A.  Masten  and  E.  J.  Butler,  Belleville,  for  Burton  W. 
Powell,  the  third  executor. 

Anglin,  J.: — The  testator  left  him  surviving  a  widow 
and  3  children — 2  sons  Clayton  and  Clinton,  and  a  daughter 
Elva,  younger  than  the  sons.  The  testator  devised  to  his 
son  Clayton  the  west  half  of  lot  6,  and  to  his  son  Clinton 
the  north  three-quarters  of  the  east  half  of  lot  7,  .  .  . 
'^  subject  to  the  directions  "  thereafter  in  his  will  mentioned. 
ISo  far  as  material,  these  directions  are  as  follows:  He 
charges  upon  the  lands  devised  to  his  sons  the  sum  of  $1,000 
in  favour  of  Elva,  to  be  paid  her  by  the  devisees  in  equal 
shares  and  in  annual  instadments  of  $200  each,  commencing 
upon  her  attaining  her  majority.  She  is  now  19.  .  .  .  There 
is  also  a  charge  for  the  support  of  Elva  imtil  marriage  or 
majority. 

Paragraphs  9,  10,  and  12  of  the  will  read  as  follows: — 

"  9.  And  I  will  and  direct  that  my  said  real  estate  shall 
remain  in  the  hands  of  my  executors  till  my  youngest  son 
arrives  at  the  age  of  22  years,  before  the  same  are  handed 
or  transferred  to  either  one  of  them  respectively,  and  that  in 
the  event  of  either  one  of  my  sons  giving  a  mortgage  or  other 
lien  upon  such  part  of  my  real  estate  as  is  herein  given  to 
him,  before  such  date  that  my  youngest  son  arrives  at  the 
age  of  22  years,  that  such  one  giving  a  mortgage  or  other 
incumbrances  shtdl  lose  his  share  and  be  utterly  barred  from 
any  interest  or  claim  in  my  said  real  estate,  and  my  executors 
shall  sell  or  dispose  of  said  share  as  they  may  deem  most 
proper: 

"  10.  And  I  hereby  further  direct  that  my  said  executors 
shall  have  full  control  and  authority  over  all  my  real  and 
personal  estate,  with  full  power  and  authority  to  rent,  sell, 
dispose  of  such  portions  thereof  as  they  may  think  best  at 
any  and  all  times  till  my  said  youngest  son  Clinton  S.  Powell 
arrives  at  the  age  of  22  years." 

^'  12.  I  further  will  and  direct  that  all  such  of  my  per- 
sonal property  remaining  in  the  hands  of  my  executors  or 
any  other  persons  at  the  time  my  said  youngest  son  be- 
comes 22  years  of  age,  shall  revert  to  and  be  equally  divided 
between  my  said  2  sons,  share  and  share  alike." 
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The  executors  (Spencer  Powell,  Adam  Davidson,  and 
Burton  W.  Powell)  took  probate. 

The  son  Clinton  died  recently.  He  had  attained  the  age 
of  21  years  on  19th  November,  1904.  By  a  will  and  codicil 
made  after  that  date,  Clinton  Powell  devised  the  bulk  of  his 
estate  to  Burton  W.  Powell. 

The  principal  question  to  be  determined  upon  this  appli- 
cation is  whether  Clinton  Powell  had  such  an  interest  in  the 
north  three-quarters  of  the  east  half  of  lot  7  as  he  could 
effectively  dispose  of  by  will. 

The  executors  have  not  exercised  the  power  of  sale  given 
them  by  the  10th  clause  of  the  will. 

The  devise  to  Clinton  S.  Powell  is  absolute  in  its  terms, 
and  the  subsequent  provisions  of  the  will  merely  postpone 
his  right  to  possession  imtil  he  attains  the  age  of  22.  There 
ia  no  gift  over  upon  his  dying  under  that  age.  In  my  opin- 
ion, his  interest  was  vested,  was  not  subject  to  be  divested, 
and  was  devisable  by  him.    .    .     . 

It  is  my  opinion  that  the  making  of  a  wiU  did  not  work 
a  forfeiture  of  Clinton's  share;  and  .  .  .  that  the  exe- 
cutors may  still  exercise  the  powers  conferred  by  the  9th 
and  10th  paragraphs  of  the  wiQ,  so  far  as  necessary  for  the 
purpose  of  carrying  out  the  provisions  of  the  will  in  favour 
of  Elva  Powell;  but  upon  any  sale  or  disposition  of  the 
farm  devised  to  Clinton,  subject  to  the  charge  upon  them  in 
favour  of  Elva,  the  proceeds  would  form  part  of  the  estate 
of  Clinton.  This  real  estate,  or  its  proceeds,  if  sold,  the 
executors  have  the  right  to  retain  until  the  time  at  which 
Clinton,  had  he  continued  to  live,  would  have  attained  the 
age  of  22.  This  enables  them  up  to  that  period  to  provide 
for  the  maintenance  of  Elva.  Beyond  that  time  they  would 
have  no  right  to  retain  possession  against  Clinton,  were  he 
alive.  They  can  have  none  against  his  representatives.  But 
in  the  hands  of  his  representatives  the  property,  which  came 
to  him  charged  vdth  the  maintenance  of  Elva  and  the  pecuni- 
ary l^acy  in  her  favour,  must  remain  in  the  same  position 
as  if  it  were  in  Clinton's  possession.    .    .    . 

The  bequest  of  the  personalty  contained  in  the  12th 
clause  of  the  will  presents  some  difficulties.  There  are  no 
words  of  gift  except  those  contained  in  the  direction  for 
division.  On  the  other  hand,  there  is  no  gift  over,  and  the 
period  fixed  for  division  is  that  at  which  the  legatees  are  to 
obtain  possession  of  the  realty  devised  to  them.     The  post- 
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ponement  appears  to  be  for  the  convenience  of  the  estate 
and  to  facilitate  the  carrying  out  of  the  provisions  of  the 
testator's  will  in  r^ard  to  the  maintenance  of  his  daughter 
by  the  executors.  The  bequest  would,  therefore,  not  appear 
to  be  contingent  upon  the  legatees  surviving  the  period  fixed 
for  payment.  .  .  .  The  representatives  of  Clinton  will  be  en- 
titled to  one-half  of  the  residuary  personalty  disposed  of  by 
the  12th  clause^  of  John  Powell's  will,  at  the  time  fixed  by  the 
will  for  payment,  i.e.,  at  the  date  at  which  Clinton,  if  living, 
would  have  attained  22.    .     .    . 

Costs  of  all  parties  should,  after  taxation,  be  paid  by  the 
executors  out  of  the  estate;  those  of  the  applicants  as  between 
solicitor  and  client. 


June  29th,  1905. 
divisional  court. 

GAMBELL  v.  HEQGIE. 

Seduction — Evidence  of  Plaintiff's  Daughter  Disclosing  Rape 
— Father's  Statutory  Eight  of  Action  —  Presumption  of 
Service — Right  of  Jury  to  Believe  Part  of  Evidence  only — 
Evidence  of  Paternity. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  5 
0.  W.  B.  746,  dismissing  action  for  seduction,  after  dis- 
agreement of  JUT}'. 

The  appeal  was  heard  by  Boyd,  C,  Anglin,  J.,  Ma- 
gee,  J. 

T.  J.  Blain,  Brampton,  for  plaintiff. 

W.  E.  Middleton,  for  defendant. 

Boyd,  C: — One  is  reluctant  to  prolong  such  liti- 
gation as  this,  and  especially  so  when  3  abortive  trials  have 
been  already  had — but  I  feel  imable  to  uphold  the  judgment 
in  appeal  (under  Bule  780  or  otherwise)  directing  that  the 
action  be  dismissed. 

The  action  is  by  the  father,  and  the  chief  witness  on  his 
behalf  is  the  daughter.  Her  evidence,  if  believed,  shews 
carnal  connection  with  her  by  defendant,  and  that  he  is  the 
father  of  her  child.  That  is  enough,  if  believed,  to  answer 
some  of  the  issues  raised  in  plaintiff's  favour.  But  her  evi-' 
dence  goes  further  and  shews  that  she  was  forced  against 
her  will  by  defendant,  and  that,  if  believed,  may  very  well 
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establish  a  case  of  ravishment,  and  not  of  seduction  under 
the  statate.  Apart  from  this  element  of  force,  there  is  sulH- 
cient  evidence,  if  believed,  to  shew  a  case  of  seduction  and 
justify  a  right  to  recover  under  the  Ontario  statute.  But 
the  learned  Judge  has  taken  upon  himself  the  burden  of  de- 
termining whether  or  not  upon  the  whole  evidence  rape  has 
been  proved,  and,  finding  that  it  has^  he  dismisses  the  action. 
But  this  question,  on  the  whole  evidence,  is  one  that  should 
be  passed  upon  by  the  jury;  they  may  be  satisfied  as  to  her 
truthfulness  concerning  the  paternity,  and  discount  that  part 
of  her  evidence  which  shews  her  resistance,  and  impute  that 
to  a  strong  desire  to  stand  well  with  her  own  family  and 
friends. 

The  decision  on  which  he  proceeds  of  Vincent  v.  Sprague, 
3  U.  C.  R.  283,  is  qualified  and  explained  by  the  later  case 
in  the  same  Court  of  Brown  v.  Dalby,  7  U.  C.  B.  160,  which 
is  more  in  point  as  to  the  facts  of  this  case.     .     .     . 

It  would  be  a  matter  for  the  jury  always  to  say  on  the 
evidence  of  the  girl  (even,  if  no  other  evidence  was  given) 
whether  or  not  they  accepted  her  whole  statement  in  a  ease 
where  they  were  satisfied  of  the  paternity,  and  she  attributed 
the  act  of  connection  to  the  force  or  violence  (greater  or  less) 
of  defendant. 

So  far  as  right  of  action  by  the  parent  for  loss  of  services 
in  such  cases  is  concerned,  I  think  the  law  is  correctly  laid 
down  in  Kennedy  v.  Shea,  110  Mass.  161,  thus:  "The  gist 
of  the  action  is  the  debauching  of  the  daughter  and  the 
consequent  supposed  or  actual  loss  of  her  services.  It  is 
immaterial  to  the  plaintiff^s  claim  under  what  special  cir- 
cumstances the  injury  was  wrought,  or  whether  it  was  ac- 
companied with  force  or  violence  or  not.  The  action  will 
lie  though  trespass  vi  et  armis  might  have  been  sustained. 
It  would  be  no  defence  that  the  crime  was  rape  and  not  seduc- 
tion. The  father  in  such  cases  may  always  seek  his  remedy 
in  action  on  the  case.^^  And  to  the  same  effect,  Damer  v. 
Moore,  5  Lans.  (X.Y.)  454.     .     .     . 

The  only  question  is  whether  the  plaintiff  can  get  the 
benefit  of  the  presumption  of  service  given  by  the  statute  if 
it  turns  out  that  the  circumstance  of  the  carnal  intimacy 
amounted  to  more  or  less  than  seduction.  If  it  is  not  a  case 
of  seduction  under  the  statute,  evidence  of  loss  of  service 
would  be  required:  see  Cole  v.  Hubble,  26  0.  R.  279;  Apple- 
by V.  Franklin,  It  Q.  B.  D.  93;  Hill  v.  Wilson,  8  Black. 
(Md.)  123. 
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Here  I  think  the  question  of  rape  or  seduction  could  not 
be  taken  from  the  jury.  The  old  cases,  e.g.,  Boss  v.  Mer- 
ntt,  2  U.  C.  E.  421,  depend  greatly  on  the  rule  supposed 
to  exist  that  if  rape  was  proved  "  the  trespass  merged  in  the 
felony,"  and  in  the  later  decisions  subsequent  to  Brown  v. 
Dalby,  upon  the  theory  that  it  was  for  the  Court  during 
the  trial  to  interpose  if  the  evidence  of  the  girl  proved  that 
a  felony  had  been  committed.  It  was  not  a  matter  of  defence 
but  one  depending  upon  public  policy  and  the  vindication 
of  the  criminal  law.  All  that  has  been  changed  by  the  enact- 
ment in  the  Criminal  Code,  sec.  534,  that  no  civil  remedy 
for  any  act  shall  be  affected  or  suspended  by  reason  that  it 
amounts  to  a  criminal  oflfence. 

The  evidence  of  the  girl  in  this  case  shews  approaches 
made  to  her  on  evenings  before  the  consummation,  and  no 
complaint  made.  That  might  be  the  beginning  of  the  seduc- 
tion or  enticement  in  its  primary  sense,  which  would  be 
enough  to  bring  the  case  within  the  statute  if  the  man's 
conduct  did  not  end  in  violence.  That  I  think  it  is  for  the 
jury  to  pronounce  upon:  see  Foreman  v.  Applegate,  3  Zabr. 
(N.  J.  L.)  29;  Vanhorn  v.  Freeman,  1  Halst.  322;  Brown 
V.  Dalby,  7  U.  C.  R.  160;  see  also  cases  cited  in  Regina  v. 
Doty,  25  0.  B.  362,  especially  Wilkinson  v.  Dutton,  3  B.  & 
S.  821. 

I  would  vacate  the  judgment,  so  that  if  the  parties  desire 
further  litigation  the  case  may  go  down  to  another  jury,  but 
in  such  case  I  would  advise  that  the  venue  be  changed  to 
another  county  remote  from  the  scene  of  action. 

There  will  be  no  costs  of  this  appeal,  as  the  law  is  in  a 
somewhat  unsettled  state  on  this  point. 

Anglin,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sion. 

Magee,  J.,  concurred. 

June  29th,  1905. 

DIVISIONAL  COURT. 

Ee  DEWAR  and  township  of  east  WILLIAMS. 

Municipal  Corporations — Procedure  at  Council  Meetings  — 
Bir/ht  to  Beject  By-law  Approved  hy  Electors  —  StatutSy 
Imperative  or  Directory — Bight  to  Beconsider  and  Adopt 
Bejected  By-law  at  Subsequent  Meeting. 

Appeal  by  John  Dewar,  an  hotel  keeper,  from  order  of 
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Britton,  J.,  dated  17th  May,  1905,  dismissing  with  costs,  a 
motion  to  quash  by-law  No.  125,  passed  on  25th  January, 
1905,  by  the  municipal  corporation  of  the  township  of  East 
Williams,  in  county  of  Middlesex,  prohibiting  the  sale  of 
intoxicating  liquors. 

The  appeal  was  heard  by  Boyd,  C,  Anglin,  J.,  Ma- 
gee,  J. 

J.  Haverson,  K.C.,  for  the  appellant,  contended  that  this 
by-law  having  been  voted  down  at  a  regular  meeting  of  the 
council,  and  the  council  having  the  right  to  reject  it,  it  was 
not  open  to  council  to  take  proceedings  at  a  subsequent  special 
meeting  to  pass  it. 

C.  A.  Masten,  for  the  township  corporation. 

Anglin,  J.: — I  am  unable  to  read  the  first  sentence  of 
sec.  373  of  3  Edw.  VII.  ch.  19,  as  imperative.  It  is  of  gen- 
eral application,  and  if,  as  a  result  of  the  change  made  in 
what  is  now  sub-sec.  3  of  sec.  338,  by  sec.  5  of  ch.  37  of  49 
Vict.,  the  discretion  which  the  municipal  council  formerly 
had,  after  a  vote  upon  it  by  the  ratepayers,  of  confirming  or 
rejecting  a  by-law  (Canada  Atlantic  R.  W.  Co.  v.  City  of 
Ottawa,  12  fS.  C.  R.  365),  is  taken  away,  and  its  function 
under  that  provision  has  become  purely  ministerial,  the 
addition  made  to  sec.  373,  by  3  Edw.  VII.  ch.  18,  sec.  81,  is 
entirely  supererogatory.  That  such  an  addition  was  made  is 
in  itself  cogent  proof  that  the  legislature  deemed  the  first 
sentence  of  the  present  sec.  373  non-imperative,  notwith- 
standing the  alteration  in  sec.  338,  sub-sec.  3.  The  contrast 
between  the  words,  *Mt  shall  be  the  duty  of,"  found  in  the 
second  sentence  of  sec.  373,  introduced  by  the  words  of 
antithesis  "  provided  however,*'  and  the  simple  word  '^  shall  *' 
in  the  earlier  sentence,  in  my  view  renders  it  impossible  to 
regard  the  earlier  clause  as  intended  to  require  the  council 
to  pass,  without  the  exercise  of  any  discretion,  every  by-law 
^  which  is  duly  carried  by  the  vote  of  the  qualified  electors.'* 
The  by-law  under  consideration,  not  being  one  which  ^'the 
council  has  been  legally  required  by  petition  or  otherwise 
to  submit  to  a  vote  of  the  electors/'  does  not  come  within 
the  second  clause  of  sec.  373,  and  is  therefore  not  a  by-law 
which  "  it  shall  be  the  duty  of  the  council "  to  pass,  but  one 
which  it  may  pass,  if  it  so  desire,  within  6  weeks  after  its 
adoption  by  the  electors,  but  not  thereafter. 
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But  in  order  to  succeed  the  applicant  must  also  sustain 
his  other  ground  of  appeal.  Because  at  a  meeting  of  the 
council,  at  which  only  4  of  its  6  members  were  present,  held 
on  9th  January,  1905,  the  motion  to  pass  this  by-law  was 
negatived  by  an  equality  of  votes  (sec.  274,  3  Edw.  VII.  ch. 
19),  the  applicant  contends  that  it  was  not  competent  for  the 
council,  as  it  did  at  a  later  meeting,  attended  by  all  5  council- 
lors, and  held  on  21st  January,  within  6  months  after  the 
popular  vote  had  been  taken,  to  reconsider  its  former  action 
and  to  pass  the  by-law. 

Mr.  Haverson  relied  upon  In  re  Wilson  and  Ingersoll,  25 
0.  B.  439.  The  authority  of  this  caae  has  been  considerably 
shaken  by  comments  upon  it  in  Dwjtc  v.  Ottawa,  26  A.  R. 
121,  128,  and  In  re  Kelly  and  Toronto  Junction,  8  0.  L.  R. 
162,  167,  3  0.  \V.  R.  765.  It  is  not  binding  upon  us  as  a 
Divisional  Court,  and,  in  so  far  as  it  may  be  inconsistent 
with  the  right  of  the  municipal  council  to  reconsider  its 
refusal  to  pass  the  by-law  on  the  9th  January,  should,  in  my 
opinion,  be  overruled. 

Much  might  be  said  to  support  the  view  that  the  vote  of 
9th  January  meant  nothing  more  than  a  refusal  to  pass  the 
by-law  presently.  It  is  obvious  that  had  the  motion  been  not 
"that  the  by-law  pass,"  but  "that  the  by-law  be  rejected," 
the  same  equal  vote  would  have  negatived  its  rejection.  The 
attitude  of  councillor  William  Phillips,  who  voted  against 
the  passing  of  the  by-law,  but  immediately  after  the  vote 
had  been  taken  gave  notice  of  his  intention  to  demand  re- 
consideration at  a  future  meeting  of  the  council,  indicates 
that  such  was  his  understanding  of  the  vote  which  he  gave. 

But,  even  if  the  vote  of  9th  January  justified  the  de- 
claration, which  the  reeve  is  said  to  have  made,  but  which  is 
not  contained  in  the  minutes  of  the  council,  that  the  by-law 
was  lost,  I  agree  that  it  was  competent  for  the  council  at  the 
special  meeting  of  21st  January  to  reconsider  its  action,  to 
reverse  it,  and,  without  again  introducing  it  and  submitting 
it  to  the  vote*  of  the  electors,  to  pass  the  by-law.  The  fullest 
right  of  reconsideration  is  generally  recognized  as  one  of  the 
inherent  rights  of  ever}*  deliberative  body,  unless  such  right 
is  denied  it  or  is  limited  by  the  power  creating  such  body, 
or  is  relinquished,  or  restricted  by  its  own  internal  regula- 
tions. The  Municipal  Act  contains  no  provision  affecting 
the  right  of  municipal  councils  to  reconsider  such  a  motion 
as  that  of  9th  January,  with  which  we  are  now  dealing. 
Every  municipal  coimcil  is,  by  sec.  326  of  the  Municipal  Act, 


R£  ROACH.  189 

empowered  to  make  regulations  for  governing  its  proceedings. 
There  is  before  us  no  evidence  that  any  such  regulations  have 
been  adopted  by  the  municipal  council  of  the  township  of  East 
Williams.  It  follows  that  the  motion  for  reconsideration 
carried  at  the  meeting  of  21st  January,  and  the  motion  to 
pass  the  by-law  which  followed,  were  regular  and  effective. 
The  appeal  fails  upon  this  groimd,  and  must  be  dismissed 
with  costs. 

Boyd,  C,  gave  reasons  in  writing  for  the  same  conclusion. 

Magee,  J.,  also  concurred. 


Street,  J.  June  30th,  1905. 

CHAMBERS. 

ee  roach. 

Revenue  —  Succession  Duty  —  Appraisement  of  Property  of 
Deceased  Persons — Appeal  to  Surrogate  Judge — Further 
Appeal  to  Judge  of  High  Court — Amount  in  Controversy 
— Treasurer  of  Province — Status — Gift  of  Real  Estate  to 
Children  before  Death  —  Contemplation  of  Death — ^^  Dis- 
position "  of  Property  —  Conveyance  m^ore  than  a  Year 
before  Death — Valuation  of  Sha/res  in  Company 

Appeal  by  the  Treasurer  of  the  Province  of  Ontario  from 
a  judgment  or  decision  of  the  Judge  of  the  Surrogate  Court 
of  Ventworth,  under  sec.  9  of  the  Succession  Duties  Act,  R. 
S.  0.  1897  ch.  24;  and  cross-appeal  by  the  executors  of  the 
will  of  George  Roach  from  the  same  decision. 

The  Surrogate  Judge  assessed  the  value  of  the  estate 
of  George  Roach  at  $197,152.27,  upon  an  appeal  from  the 
appraisement  and  assessment  by  the  sheriff  imder  sec.  7  of 
the  Act.  In  the  amount  arrived  at  by  the  Judge  he  refused 
to  include  the  value  of  the  homestead  property  of  the  de- 
ceased; and  he  refused  to  alter  the  valuation  of  $10,550 
placed  by  the  sheriff  on  certain  stock  in  the  Hamilton  Park 
and  Suburban  Co. ;  but  he  included  $1,000  in  respect  of  the 
household  goods  of  the  deceased,  which  the  sheriff  had  not 
included. 

By  his  appeal  the  Treasurer  of  Ontario  sought  to  have  the 
value  of  the  homestead,  stated  at  $7,680,  added  to  the  amount 
fixed  by  the  (Surrogate  Judge,  and  to  have  the  valuation  of 
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the  stock  in  the  Hamilton  Park  and  Suburban  Co.  increased 
from  $10,550  to  $16,000. 

By  tke  cross-appeal  the  executors  sought  to  reduce  the 
valuation  of  the  stock  from  $10,550  to  $4,000. 

C.  A.  Hasten  and  James  Chisholm,  Hamilton,  for  the 
Treasurer  of  Ontario. 

A.  Bruce,  K.C.,  and  W.  E.  Middleton,  for  the  executors. 

Street,  J.: — A  preliminary  objection  to  the  hearing  of 
the  appeal  was  taken,  viz.,  that  the  appeal  of  the  Treasurer 
to  the  Surrogate  Judge  related  to  property  which  did  not 
exceed  $10,000  in  value,  and  that,  therefore,  the  decision  of 
the  Surrogate  Judge  was  final. 

The  notice  of  appeal  to  the  Surrogate  Judge  given  by  the 
Treasurer  states  that  he  ^^  appeals  to  the  Surrogate  Judge 
of  the  county  of  Wentworth  from  the  appraisement  and 
report  of  the  sheriff  .  .  .  upon  the  following  amongst 
other  grounds.^*  The  grounds  given  relate  only  to  the  homfe- 
stead  (valued  at  $7,680)  and  to  the  household  effects  (valued 
at  $1,000),  so  that,  if  the  appeal  must  be  confined  to  these 
two  matters,  the  necessary  limit  is  not  reached. 

Section  9  of  the  Act  provides  that  "  any  person  dissatis- 
fied with  the  appraisement  or  assessment  may  appeal  there- 
from to  the  Surrogate  Judge  .  .  .  and  upon  such  appeal 
the  said  Judge  shall  have  jurisdiction  to  determine  all  ques- 
tions ot  valuation  and  of  the  liability  of  the  appraised  estate 
or  any  part  thereof  for  such  duty,  and  the  decision  of  the 
Surrogate  Judge  shall  be  final,  unless  the  property  in  respect 
of  which  such  appeal  is  taken  shall  exceed  in  value  the  sum 
of  $10,000,  when  a  further  appeal  shall  lie,"  etc. 

The  notice  given  by  the  Treasurer  is,  in  terms,  of  an 
appeal  from  the  whole  appraisement,  which  was  upwards 
of  $190,000,  although  the  only  specific  grounds  set  forth 
are  limited  to  portions  of  it  which  are  together  less  than 
$10,000.  The  property,  however,  in  respect  of  which  the 
appeal  is  taken  is  the  whole  estate.  When  the  amount  of  the 
original  appraisement  of  the  whole  of  an  estate  exceeds 
$10,000,  an  appellant  can  always  secure  a  further  appeal 
by  launching  his  appeal  to  the  Surrogate  Judge  against  the 
whole  appraisement,  and,  in  my  opinion,  that  is  the  effect 
of  what  has  been  done  here  by  the  Treasurer,  and  the  appeal 
from  the  decision  of  the  Surrogate  Judge,  therefore,  in  my 
opinion,  is  good. 
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In  my  opinion^  the  word  "  person  "  in  sec.  9  of  the  Act 
includes  the  Treasurer  of  the  Province,  who  is  a  ''  person  " 
appointed  to  hold  that  office  under  B.  S.  0.  1897  ch.  14;  and 
he  has  the  right  to  appeal. 

As  to  the  merits.  The  testator,  more  than  a  year  before 
his  death,  at  a  time  when  he  was  in  comparatively  good 
health,  conveyed  the  homestead  in  fee  simple  to  his  two 
daughters  as  a  gift  to  them,  and  the  conveyance  was  at  once 
r^tered.  He  was  living  with  them  in  the  house  in  ques- 
tion at  the  time;  no  change  of  possession  took  place,  and  he 
and  they  continued  to  live  together  in  the  house  until  his 
death. 

I  do  not  think  this  conveyance  was  made  ^'  in  contempla- 
tion of  death  "  within  the  meaning  of  sec.  41  (b)  of  the  Act. 
I  think  these  words,  as  they  are  here  used,  must  be  held  to 
refer  to  an  actually  impending  death,  and  not  to  a  case  in 
which  death  was  an  event  which  was  not  expected  to  take 
place  immediately  or  within  a  measured  time.  Here  there 
was  no  reason  to  expect  a  fatal  termination  to  any  existing 
disorder.  The  testator  was  an  old  man,  but  he  was  not  at 
the  time  under  actual  medical  treatment,  and  he  may  well 
have  expected  to  live,  as  he  did,  for  a  considerable  time  after 
makiog  the  conveyance. 

In  my  opinion,  however,  the  case  comes  within  sec.  4  (c) 
of  the  Act.  Sub-section  (c),  it  is  true,  is  taken  from  an 
English  Act  and  an  amendment  to  it,  which  have  been  un- 
skilfully joined  together  in  our  Act.  In  the  Acts  from  which 
they  are  taken,  the  clauses  here  joined  together  are  expressly 
confined  to  personal  property,  and  they  are  manifestly  drawn 
in  that  view,  for  realty  cannot  be  the  subject  of  a  donatio 
mortis  causa.  But  the  interpretation  clause  (2)  of  B.  S.  0. 
ch.  24  declares  the  word  "property" — the  word  used  in 
sub-sec.  (c) — ^to  include  both  real  and  personal  property,  and 
it  is  my  duty,  therefore,  to  apply  the  word  to  both  species 
of  property,  where  it  is  possible  to  do  so,  and  to  hold  that  a 
conveyance  of  land  is  a  "disposition"  under  the  section. 
The  disposition  here  was  by  way  of  gift,  and  the  donor  was 
never  excluded  from  possession  or  enjoyment  of  the  pro- 
perty, but  continued  to  live  there  as  before  until  the  time  6f 
his  death. 

The  Surrogate  Judge  has  come  to  the  conclusion  that  the 
section  must  be  taken  to  apply  only  to  transfers  made  within 
12  months  of  the  death  of  the  donor.     I  cannot  bring  myself 
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to  limit  the  section  in  this  manner.  The  words  ^'  including 
property  taken  under  any  gift  whenever  made"  are  awk- 
wardly chosen  no  doubt,  in  the  connection  in  which  they  are 
used,  but  they  cannot  be  rejected,  and  their  only  meaning 
must  be  that  the  property  referred  to  after  the  word  "in- 
cluding" is  to  be  subject  to  duty. 

I  think,  therefore,  that  the  appeal  of  the  Treasurer  must 
be  allowed  as  to  the  homestead,  and  that  its  value  must  be 
added  to  the  appraisement. 

1  see  no  ground  for  interfering  with  the  valuation  placed 
upon  the  stock  of  the  Hamilton  Park  and  ISuburban  Co. 
stock  by  the  sheriff,  and  approved  by  the  Surrogate  Judge, 
and  the  appeal  as  to  this  by  the  Treasurer  and  the  cross- 
appeal  by  the  executors  must  be  dismissed. 

There  will  be  no  costs  of  the  appeal  to  either  party. 


Anglin,  J.  June  30th,  1905. 

TRIAL. 

CLEAEY  V.  CITY  OP  WINDSOR 

Municipal  Corporations — Cotistruction  of  Sidewalks — By-hw 
A^ithorizing  Issue  of  DAentures  to  Pay  for  Work — Time 
Specified  for  Completion  of  Work— Width  of  Sidewalks 
Specified — Construction  of  Sidewalks  after  Time  Expired 
and  of  Less  Width — Injunction — Damage  to  Property — 
Eemedy  by  Arbitration  under  Municipal  Act. 

Action  for  an  injunction  and  damages  in  respect  of  injury 
to  plaintiff's  land  in  the  city  of  Windsor  by  the  laying  of 
sidewalks. 

F.  E.  Hodgins,  K.C.,  and  J.  L.  Murphy,  Windsor,  for 
plaintiff. 

A.  St.  6.  Ellis,  Windsor,  for  defendants. 

Anglin,  J. : — Plaintiff  owns  and  resides  upon  a  block  of 
land  situate  on  the  north-east  comer  of  London  street  and 
Crawford  avenue,  in  the  city  of  Windsor,  and  also  a  vacant 
lot  of  land  on  the  west  side  of  Crawford  avenue,  38  feet  north 
of  London  street.  Defendants  have  constructed  a  permanent 
pavement  on  London  street,  and  have  laid  a  silex  sidewalk 
on  the  north  side  thereof.  They  propose  to  lay  a  silex 
sidewalk  on  the  east  and  west  sides  of  Crawford  avenue.  This 
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latter  work  is  under  way,  and  plaintiff  now  seeks  to  restrain 
its  further  progress  and  to  recover  damages  for  injuries  to 
his  residential  property  occasioned  by  the  completed  work 
upon  London  street.  Should  he  fail  to  obtain  an  injunction 
restraining  defendants  from  proceeding  with  the  construc- 
tion of  the  projected  sidewalks  on  Crawford  avenue,  he  asks 
the  Court  to  assess  and  award  him  damages  for  the  injury 
to  his  properties  which  he  alleges  the  construction  of  these 
walks,  as  projected,  will  occasion. 

The  concrete  sidewalks  on  Crawford  avenue  are  being 
constructed  under  by-law  .  .  .  No.  1096,  which  was 
submitted  for  the  approval  of  the  electors  on  20th  October, 
1903,  and  was  finally  passed  by  council  on  9  th  November, 
1903.  This  by-law  provides  for  the  raising,  by  the  issue  of 
debentures,  of  a  loan  of  $56,000  for  the  purpose  of  paying 
for  the  construction  and  completion  of  the  sidewalks  men- 
tioned in  the  by-law,  "  to  be  fully  completed  before  the  close 
of  the  year  1904."  The  by-law  provides  for  a  walk  5  feet 
wide  upon  each  side  of  Crawford  avenue. 

Clause  V.  of  the  by-law  enacts  that  "  the  proceeds  of  the 
said  debentures  shall  be  applied  solely  to  the  purpose  of  pay- 
ing the  cost  of  the  aforesaid  concrete  sidewalks  and  to  no 
other  purpose  whatever.^*  The  debentures  are  to  be  redeemed 
at  the  expense  of  the  owners  of  all  the  ratable  property  in 
the  municipality. 

The  by-law  delegates  to  the  "city  engineer,  or  other 
engineer  who  may  by  the  council  of  the  said  city  be  appointed 
for  that  purpose  in  his  stead,'^  the  duty  of  defining  the  line 
and  grade  upon  which  such  sidewalks  shall  be  constructed. 
An  objection  to  the  validity  of  the  by-law,  upon  this  ground, 
the  council  has  attempted  to  cure  while  this  suit  has  been 
pending,  by  two  by-laws,  Nos.  1157  and  1159,  passed  on  16th 
and  22nd  May,  1905,  respectively,  whereby  they  purport  to 
adopt  and  confirm  the  grade  and  location  of  sidewalks  to  be 
constructed  on  Crawford  avenue,  as  shewn  on  a  plan  pre- 
pared by  William  Newman,  city  engineer,  and  to  reduce  the 
width  of  such  sidewalks  from  5  to  4  feet.  These  by-laws 
were  not  submitted  to  the  electorate  for  approval.  It  is  very 
questionable  whether  they  are  effective  for  the  purposes  in- 
tended. They  purport  to  fix  a  grade  for  sidewalks  of  a  width 
of  4  feet  instead  of  5  feet,  to  l?e  constructed  not  in  the  year 
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1904,  but  in  the  year  1905.  The  by-laws  were  themselves 
passed  after  the  time  fixed  by  by-law  1096  for  the  comple- 
tion of  the  walks  for  which  it  provides. 

Plaintiff  complains  that  the  construction  of  any  sidewalk 
in.  1905,  and  of  sidewalks  on  Crawford  avenue  of  a  vsddth  of 
less  than  5  feet  at  any  time,  is  unauthorized  by  the  by-law 
No.  1096,  upon  which  the  moneys  that  it  is  proposed  to 
expend  on  the  Crawford  avenue  walks  were  raised. 

The  raising  and  the  expenditure  of  this  money  is  author- 
ized by  the  vote  of  the  ratepayers  for  a  particular  purpose. 
The  municipal  council  has  no  power  to  vary  or  depart  from 
that  purpose.  It  is  a  trustee  of  the  funds  so  raised,  its 
trust  being  to  expend  them  for  the  very  purpose  to  which 
the  ratepayers  have  devoted  them:  Smith  v.  Township  of 
Raleigh,  3  0.  B.  405;  Dillon  v.  Township  of  Raleigh,  13 
A.  R.  64.  If  it  can  alter  the  vridth  of  the  sidewalks  to  be 
laid  on  Crawford  avenue,  it  can  alter  them  on  any  other 
street  affected  by  the  by-law;  if  it  may  decrease  the  width 
from  5  to  4  feet,  it  may  decrease  it  to  1  foot  or  increase  it 
to  10  feet.  If  it  can  legally  construct  the  sidewalks  in  1905 
instead  of  1904,  may  it  not  defer  their  constniction  until 
1910? 

In  my  opinion,  the  expenditure  upon  the  projected  Craw- 
ford avenue  walks,  4  feet  wide,  of  moneys  raised  imder  by- 
law No.  1096,  will  be  illegal  and  should  be  restrained.  As 
defendants  admittedly  intend  to  construct  these  sidewalks 
under  the  authority  of  by-law  1096,  they  should  be  enjoined 
from  further  proceeding  with  the  work  upon  them:  Tukey 
V.  Omaha,  54  Neb.  370.  Plaintiff  will  have  his  costs  of  the 
action,  except  so  much  thereof  as  was  incurred  solely  in 
connection  with  his  claims  to  recover  damages. 

At  the  trial  I  was  pressed  to  hear  evidence  as  to  the 
injuries  which  the  prosecution  of  the  proposed  work  on  Craw- 
ford street  would  cause  to  plaintiff's  properties.  ...  I 
received  all  the  evidence  offered.  I  am  satisfied  that  plain- 
tiff's remedy  for  any  damages  he  may  sustain  is  that  pro- 
vided by  sec.  437  of  the  Municipal  Act.  Whether  the  laying 
of  the  new  sidewalks  on  London  street  and  Crawford  avenue 
upon  a  materially  higher  grade  than  the  old  walks  which 
they  replace  be  work  which  the  municipal  corporation  can 
only  lawfully  undertake  when  acting  imder  the  provisions 
of  a  by-law,  or  be  work  which  they  can  lawfully  do  without 
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the  sanction  of  a  by-law,  unless  the  work  is  obligator}^  repair, 
the  doing  of  which  would  give  persons  injuriously  affected 
no  right  to  compensation,  plaintiff  must  recover  whatever 
damages  (if  any)  he  may  be  entitled  to  by  pursuing  the  rem- 
edy prescribed  by  the  legislature:  Pratt  v.  City  of  Stratford, 
16  A.  B.  5.  J  y 

But,  while  I  may  not  in  this  action  assess  damages,  pres- 
ent or  prospective,  so  as  to  bind  the  parties,  it  may  be  that  an 
expression  of  my  opinion  upon  the  evidence  before  me  will 
be  of  use  to  them.  It  may  aid  them  to  arrive  at  a  settle- 
ment, thus  obviating  the  necessity  of  an  arbitration  under 
the  statute,  should  means  be  found  of  proceeding  with  the 
work  on  Crawford  avenue  in  a  manner  satisfactory  to  all 
persons  interested.     .     .     .  • 

I  would,  if  acting  as  arbitrator,  assess  the  damages  under 
sec.  437  of  the  Municipal  Act  in  respect  of  plaintiff's  lot  on 
the  north-east  comer  of  London  street  and  Crawford  avenue 
at  $650.  ...  I  would,  imder  sec.  437,  assess  plaintiff's 
net  damages  in  respect  of  the  west  side  lot  at  $275. 


MacMahon,  J.  June  30th,  1905. 

TRIAL. 

STBWABT  V.  BOGEBS. 

Way — Passdge-ivay  between  Houses — Easement  —  Prescription 
— Leave  and  License — Fences — Boundary — Injunction  — 
Costs. 

Action  for  a  mandatory  order  directing  defendant  to  take 
down  and  remove  the  fence  on  a  lane  or  passage-way  between 
the  properties  of  plaintiff  and  defendant  in  the  town  of  St. 
Mary's,  and  for  an  injunction  restraining  defendant  from 
interfering  with  plaintiff's  free  right  to  use  the  passage-way 
for  the  purpose  of  ingress  and  egress  to  and  from  the  rear 
of  his  premises. 

G.  G.  McPherson,  K.C.,  for  plaintiff. 

J.  C.  Makins,  (Stratford,  and  J.  W.  Graham,  St.  Mary's, 
for  defendant. 
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MacMahon,  J.: — Plaintiff  is  the  owner  of  the  south 
half  of  lot  3  on  the  west  side  of  James  street  in  St.  Mary's, 
which  he  purchase'd  from  Henry  Whitworth  in  December, 
1900,  and  on  which  is  erected  a  dwelling  in  which  he  is  living. 
Defendant  is  the  owner  of  the  north  half  of  lot  3.  As  origin- 
ally laid  out,  the  lot  was  supposed  to  have  a  frontage  on 
James  street  of  50  feet. 

Mr.  McEvoy,  a  surveyor,  was  employed  to  make  a  survey 
of  lot  3,  and  he  furnished  to  each  a  plan  of  the  property, 
and,  according  to  his  survey,  the  frontage  of  the  lot  on  James 
street  is  50  feet  and  7  inches,  and,  dividing  the  lot  between  the 
owners  of  the  south  and  north  halves,  and  giving  to  each  a 
frontage  on  James  street  of  25  feet  3^  inches,  the  north  line 
of  plaintiff's  lot  would  be  only  10  inches  from  the  north  side 
of  his  house,  and  would  leave  a  passage-way  between  it  and 
defendant's  house  of  8  feet,  and  it  is  over  that  passage-way 
that  plaintiff  claims  an  easement.  Each  house  is  7  feet  from 
the  street  line,  and  until  2  years  ago  there  was  a  fence  run- 
ning from  the  fence  on  the  street  line  to  the  corner  of  each 
house. 

Henry  Whitworth  bought  the  south  half  of  the  lot  in 
1882,  but  never  lived  thereon  himself,  it  being  occupied  by 
tenants.  He  stated  that  when  he  purchased  there  were  gates 
across  the  so-called  passage-way  between  the  2  houses,  which 
he  said  were  generally  open,  and  tlie  passage-way  was  used 
by  his  tenants.     .     .     . 

Defendant  bought  the  north  half  of  the  lot  in  January, 
1887,  and  has  lived  there  ever  since,  and  says  that  across  the 
passage-way  there  were  two  gates  placed  by  his  predecessor 
in  title.     .     .     . 

At  the  time  defendant  purchased  and  went  into  posses- 
sion of  the  house  on  the  north  half,  George  Ogilvie  was  the 
tenant  under  Whitworth  of  the  south  half;  and  I  find  that 
defendant  pointed  out  to  Ogilvie  where  the  line  between  the 
two  halves  of  the  lot  was,  when  Ogilvie  said,  "If  you  close 
your  gates,  I  shall  have  no  way  of  getting  m  or  out  except 
through  my  house,''  and  defendant  promised  that  so  long 
as  Ogilvie  lived  there  and  behaved  himself  he  would  permit 
him  to  use  the  passage-way.     .     .     . 

I  find  that  the  user  of  the  passage-way  by  Ogilvie  was — 
after  defendant  entered  into  possession  of  the  north-half  of 
the  lot — ^by  the  leave  and  license  of  defendant      .     .     . 
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This  piece  of  land  forming  the  passage-way  was  part  of 
the  lot  purchased  by  defendant,  and  he  kept  up  and  main- 
tained the  gates  there  for  the  purpose  of  enclosing  part  of 
his  land,  and  he,  as  the  owner  thereof,  closed  the  gates  every 
night  since  1887;  and  no  prescriptive  right  was  created  for 
the  use  of  this  passage-way  by  plaintiff  or  his  predecessors  in 
title  to  the  south  half  of  lot  3. 

A  fence  was  erected  many  years  ago  from  the  rear  of 
what  was  then  supposed  to  be  the  line  between  the  north  and 
south  halves  of  the  lots  and  running  east  a  distance  of  46 
feet  8  inches  to  a  point  opposite  the  west  end  of  plaintiff's 
house,  where  it  ended.  Six  years  ago  .  .  .  defendant 
renewed  the  whole  fence  up  to  the  comer  of  plaintiff's  house 
where  the  old  fence  had  ended.  The  old  fence  was  about 
2  inches  south  of  the  true  line,  and  when  the  new  fence  was 
built  ...  it  occupied  the  position  formerly  occupied 
by  the  old  one.  In  19Q5  defendant  continued  the  fence  from 
where  it  ended  at  the  west  comer  of  plaintiff's  house  to  the 
street  line  of  James  street — ^a  distance  of  63  feet  8  inches. 
That  piece  of  new  fence  is  2  inches  on  plaintiff's  land. 

The  evidence  shews  that  the  old  fence  from  the  western 
limits  of  the  lot  mnning  the  46  feet  8  inches,  had  been  the 
acknowledged  dividing  line  of  the  north  and  south  halves  of 
the  lot  for  that  distance  by  the  predecessors  in  title  of  both 
plaintiff  and  defendant,  and  at  least  prior  to  the  time  when 
Whitworth  purchased  the  south  half  in  1882. 

Plaintiff's  claim  to  have  removed  the  fence  which  was 
built  by  defendant  froin  the  westerly  boundary  of  the  lot  to 
where  it  ended  opposite  the  west  comer  of  plaintiff's  house, 
must  be  dismissed. 

As  to  the  new  fence  built  by  defendant,  above  described, 
from  opposite  the  comer  of  plaintiff's  house  to  the  street 
line,  there  must  be  judgment  for  plaintiff  directing  defend- 
ant to  remove  it  2  inches  south  from  its  present  position, 
unless  plaintiff  agrees  to  its  remaining  as  it  is,  on  defendant 
agreeing  to  forego  his  claim  to  one-half  the  cost  of  the  erec- 
tion of  the  fence,  for  which  plantiff  would  be  liable. 

Plaintiff  will  have  a  month  in  which  to  elect.  If  he  elects 
to  require  defendant  to  remove  that  portion  of  the  fence,  the 
judgment  in  his  favour  will  be  without  prejudice  to  any 
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claim  which  defendant  may  have  to  recover  in  a  separate 
action  one-half  of  the  cost  of  that  portion  of  the  line  fence. 

Plaintiflf  must  pay  to  defendant  the  costs  of  the  action. 


June  8th,  1905. 

divisional  court. 

BAXTER  V.  FAULKNER. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cause  of 
Action — Contract — Breach — Discretion — Forum  non  Con^ 
veniens. 

Appeal  by  defendant  from  order  of  Falconbridge,  C.J., 
in  Chambers,  dated  18th  April,  1905,  dismissing  appeal  by 
defendant  from  order  of  Master  in  Chambers  dated  6th 
March,  1905,  dismissing  motion  by  defendant  to  set  aside 
the  writ  of  sunmions  and  service  on  defendant  out  of  the 
jurisdiction,  upon  plaintiff  undertaking  to  prove  at  the  trial 
that  the  Court  had  jurisdiction  to  entertain  plaintiff's  cause 
of  action,  and  granting  leave  to  defendant  to  enter  a  con- 
ditional appearance. 

Plaintiff's  claim  indorsed  on  the  writ  of  summons  was  to 
recover  the  amount  of  a  money  demand  in  respect  of  insur- 
ance premiums  paid  to  defendant,  by  plaintiff's  assignors  pur- 
suant to  agreement,  and  alleged  to  have  been  misappropriated 
by  defendant. 

The  affidavit  upon  which  leave  to  issue  the  writ  for  ser- 
vice out  of  the  jurisdiction  was  granted  stated  that  defendant 
had  assets  within  the  jurisdiction  to  the  amoimt  of  $200  at 
least. 

Defendant  supported  the  application  to  set  aside  the  writ 
and  service  by  an  affidavit  in  which  he  stated  that  he  lived 
in  British  Columbia  and  that  any  moneys  received  by  hm 
from  plaintiff's  assignors  were  received  there,  and  the  breach 
of  contract,  if  any,  occurred  there,  and  that  he  had  no  assets 
in  Ontario. 

H.  J.  Scott,  K.C.,  for  defendant. 

Grayson  Smith  and  A.  Hall,  for  plaintiff. 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C. J. : — We  think  this  appeal  must  be  allowed. 
The  result  of  the  English  cases,  I  think,  is, — ^no  doubt  they 
are  not  all  easily  reconciled, — that  in  order  to  justify  the 
allowance  under  the  English  Eules  of  service  out  of  the  juris- 
diction, the  Court  must  ascertain  from  the  contract  that  the 
intention  of  the  parties  was  tKat  what  is  alleged  to  be  the  act 
or  omission  constituting  the  alleged  breach  of  it  was  to  be 
performed  within  the  jurisdiction.  That  is  the  test.  It  does 
not  depend  simply  upon  the  principle  that  according  to  Eng- 
lish law  the  debtor  must  seek  out  his  creditor  to  pay  him. 

It  may  be  that  if  were  were  in  this  case  no  circumstances 
to  displace  that  rule,  it  might  be  proper  to  hold  that  the* 
contract  was  to  be  performed  in  Ontario;  but  it  seems  to  me 
that  upon  the  facts  of  this  case  the  proper  conclusion  is  that 
it  was  not  the  intention  of  the  parties  that  the  money  which 
the  defendant  might  receive  should  be  paid  by  him  to  the 
assignors  of  the  plaintiff  in  Ontario;  that  the  intention  must 
have  been  either  that  it  should  be  disbursed  by  the  agent  in 
British  Columbia  or  that  his  duty  would  be  fulfilled  if  any 
balance  remained  when  he  remitted  it  from  that  province  to 
Ontario.  That  would  be  sufficient  to  dispose  of  this  case 
adversely  to  plaintiff;  but  I  think  it  is  quite  clear  that  there 
is  always  a  discretion  in  the  Court  as  to  allowing  service,  even 
if  the  case  is  one  which  technically  comes  within  the  Eule. 

It  would  be,  I  think,  most  unfair — ^this  defendant  being 
the  agent  of  the  plaintiff  in  British  Columbia — that  he  should 
be  compelled  to  come  here  and  litigate  in  this  province  the 
question  in  issue  between  him  and  his  principal.  It  is  much 
more  reasonable  that  the  parties  should  go  to  British  Colum- 
bia, where  the  transactions  in  question  took  place,  and  the 
evidence  is  to  be  foimd,  and  have  the  matter  litigated  there. 
But  it  is  said  that  the  learned  Chief  Justice  has  required 
the  plaintiff  to  imdertake  that  his  action  shall  be  dismissed 
imless  he  proves  a  breach  of  the  contract  within  Ontario. 
If  it  is  a  doubtful  case,  that  is  (if  I  may  say  so)  a  convenient 
course  to  be  taken,  although  some  Judges  have  expressed  the 
opinion  that  the  defendant  is  entitled  to  have  the  judgment 
of  the  Court  on  the  question  of  jurisdiction  on  such  a  mo- 
tion as  was  made  iu  this  case,  instead  of  being  dragged 
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through  the  litigation  to  find  ultimately,  it  may  be,  that  his 
application  to  set  aside  the  service  of  the  writ  should  have 
succeeded. 

Ia  this  case,  even  if  I  had  not  a  strong  opinion  as  to  the 
breach  not  having  occurred  in  Ontario,  it  would,  I  think,  be 
highly  inconvenient  that  there  should  be  all  the  expense  of  the 
litigation  here,  with  the  possible  and  indeed  very  probable 
result  that  plaintiff  will  be  defeated  on  his  undertaking,  and 
then  the  litigation  if  it  is  to  go  on  would  have  to  begin  de 
novo  in  British  Columbia,  and  on  that  ground  alone  the  ser- 
vice should  be  disallowed. 

The  appeal  is  allowed,  and  the  order  reversed,  and  the 
service  set  aside  with  costs. 


June  29th,  1905. 

C.  A. 

KLEES  V.  DOMINION  COAT  AND  APRON  CO. 

Landlord  atid.  Tenant — Lease — Eeformation — Injury  to  De^ 
mised  Premises — Waste — Injunction  —  Evidence  —  Appli- 
cation  for  Leave  to  Adduce  Further  Evidence  on  Appeal, 

Appeal  by  plaintiff  and  cross-appeal  by  defendants  from 
judgment  of  Meredith,  C.J.,  3  0.  W.  R.  841.  The  cross- 
appeal  was  abandoned  at  the  hearing. 

F.  E.  Hodgins,  K.C.,  for  plaintiff. 
L.  F.  Heyd,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  >Iac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.: — Plaintiff  by  indenture  of  lease  dated 
26th  June,  1903,  demised  to  defendants  certain  premises  on 
the  west  side  of  Yonge  street,  in  the  city  of  Toronto,  de- 
scribed as  being  store  and  dwelling  No.  502^  Yonge  street, 
excepting  a  portion  of  the  yard,  "  to  have  and  to  hold  the 
said  demised  premises  for  and  during  the  term  of  5  years, 
to  be  computed  from  1st  July,  1903,  and  thenceforward  next 
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ensuing  and  fully  to  be  complete  and  ended,  for  the  purposes 
of  a  laundry/' 

It  was  well  understood  that  defendants  were  to  employ 
steam  power,  and  one  term  of  the  lease  was  that  plaintiff 
was  to  erect  one  additional  building  for  the  purposes  of  the 
boiler  and  engine  and  the  washroom.  This  was  done,  de- 
fendants entered  into  possession,  and  commenced  to  carry 
on  the  business  of  a  laundry. 

In  April,  1904,  defendants  were  proceeding  to  place  cer- 
tain machines  used  in  their  business,  called  body  irons,  or 
ironers,  on  the  first  floor,  and  to  connect  them  with  the  power 
on  the  ground  floor,  by  means  of  a  belt  passing  through  the 
ceiling  of  the  ground  floor  and  through  the  floor  above,  con- 
necting with  shafting  working  in  hangers  affixed  to  the  ceil- 
ing. They  were  also  about  to  construct  a  hoist  or  elevator 
from  the  ground  floor  for  conveying  materials  to  and  from 
the  room  in  which  the  body  irons  were  to  be  placed. 

This  action  was  foy  the  purpose  of  restraining  the  per- 
formance of  the  work  in  question.  An  interlocutory  injunc- 
tion was  obtained,  and  the  action  went  for  trial  before 
Meredith,  C.J. 

At  the  trial  an  application  .  .  .  was  made  for  leave 
to  amend  the  statement  of  claim  by  claiming  that,  if  neces- 
sary, the  lease  be  reformed  by  inserting  therein  a  covenant 
or  agreement  on  the  part  of  defendants  with  plaintiff  not  to 
use  any  portion  of  the  premises  other  than  the  ground  floor 
for  a  laundry.  The  Chief  Justice  directed  the  motion  to 
stand  pending  the  taking  of  the  evidence.  Plaintiff  then 
proceeded  to  adduce  evidence  in  support  of  the  claim  for 
reformation.  Defendants'  counsel  objected,  on  the  ground 
that  he  was  not  prepared  to  meet  such  a  case,  stating  that 
he  was  without  the  testimony  of  Mr.  Hall,  the  solicitor  who 
acted  for  defendants  in  the  obtaining  and  making  of  the 
lease,  but  the  Chief  Justice  directed  the  trial  to  proceed, 
saying  that  if  at  any  stage  it  appeared  that  defendants  re* 
quired  Mr.  Hall's  evidence,  an  arrangement,  and  if  necessary 
a  postponement,  would  be  made  in  order  to  procure  it.  Plain- 
tiff was  ready  to  proceed,  and  gave  all  his  evidence  on  this 
as  well  as  the  other  branches  of  the  case.  The  Chief  Justice 
was  of  the  opinion,  and  so  expressed  himself  at  the  trial,  that 
plaintiff  had  failed  to  establish  a  case  for  reformation  of 
the  lease,  but  reserved  judgment. 
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Subsequently,  after  having  viewed  the  premises  in  com- 
pany with  the  parties  and  their  solicitors,  he  afl&rmed  the 
views  expressed  by  him  at  the  close  of  the  argument  at  the 
trial,  and  held  that  plaintiff  had  failed  to  establish  a  case 
for  enjoining  defendants  from  placing  the  body  irons  on 
the  first  floor  and  connecting  them  by  the  means  proposed, 
but  that  he  was  entitled  to  an  injunction  against  the  con- 
struction of  the  hoist,  and  except  as  to  that  relief  he  dis- 
missed the  action  without  costs. 

Plaintiff  appealed  except  as  to  the  hoist,  and  as  to  it  de- 
fendants appealed,  but  abandoned  their  appeal. 

Upon  the  opening  of  the  appeal  plaintiff  applied  for  leave 
to  adduce  the  evidence  of  Mr.  Hall,  defendants^  solicitor. 
But  no  case  is  made  for  allowing  this  indulgence  to  plaintiff 
at  this  stage.  Defendants  were  unwilling  to  proceed  at  the 
trial  without  Mr.  Hairs  evidence,  but  plaintiff  was  willing 
and  did  proceed.  He  must  be  held  to  have  deliberately  elected 
to  forego  any  benefit  he  might  have  derived  from  Mr.  Hallos 
testimony.  He  was  then  satisfied  to  rest  his  case  upon  the 
testimony  of  the  witnesses  who  were  present.  There  was 
ample  opportunity  for  an  application  to  the  Chief  Justice 
between  the  date  of  the  trial  and  final  delivery  of  judgment, 
which  was  not  availed  of.  At  most  Mr.  Hall's  testimony 
could  only  be  in  corroboration  of  the  evidence  adducec'.  for 
plaintiff.  N"o  reasonable  ground  is  suggested  for  now  open- 
ing up  the  case.  It  is  evident  that  plaintiff  was  willing  to 
take  the  chances  of  a  decision  in  his  favour,  and  now  that  the 
chances  have  gone  against  him,  it  would  be  unfair  te  defend- 
ants to  give  him  an  opportunity  of  repairing  his  case.  .  .  . 

[Eeference  to  In  re  Leonardos  Trade  Mark,  26  Ch.  D.^at 
p.  302.] 

Dealing  then  with  the  case  for  reformation  as  presented 
upon  the  evidence  at  the  trial,  it  cannot  be  said  that  the 
Chief  Justice  came  to  a  wrong  conclusion.  There  is  really 
no  evidence  to  support  the  claim  that  the  lease  was  to  con- 
tain a  covenant  such  as  set  out  in  the  proposed  amendment. 
So  far  as  appears,  there  never  was  the  slightest  mention  of  a 
covenant  of  that  nature,  nor  any  agreement  or  undertaking 
to  that  effect  on  the  part  of  defendants.  On  its  face  the 
lease  shews  evidence  of  careful  consideration  and  preparation. 
It  contains  several  unusual  and  special  covenants  and  agree- 
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ments,  carefully  inserted^  and  it  would  be  extraordinary  if 
a  covenant  such  as  is  now  asked  to  be  inserted  had  been 
agreed  to,  that  it  should  have  been  omitted.    It  is  shewn 
that  the  lease  was  prepared  by  plaintiffs  solicitor,  who  was 
present  at  an  interview  just  before  he  was  instructed  to 
prepare  it,  and  that  after  he  had  drawn  it  and  before  execu- 
tion, it  was  gone  over  with  plaintiff  and  read  and  explained 
to  him.    In  the  face  of  these  facts,  the  alleged  statements 
of  defendants'  manager  as  to  their  intentions  with  regard  to 
the  user  of  the  premises  or  any  part  of  them,  made  in  con- 
versations preliminary  to  the  preparatioi>  and  execution  of 
the  lease,  must  be  received  with  caution,  especially  in  view 
of  the  distinct  language  in  which  it  is  declared  that  defend- 
ants are  to  have  and  hold  the  demised  premises  for  the  pur- 
poses of  a  laundry.    It  is  admitted  that  these  words  were 
deliberately  and  intentionally  inserted,  but  it  is  sought  to 
limit  their  effect  to  some  parts  of  the  demised  premises  by 
evidence  of  an  agreement  to  that  effect.    Upon  the  evidence 
plaintiff  failed  to  prove  any  such  agreement.     But  plaintiff 
also  contends  that  there  was  an  agreement  collateral  to  the 
agreement.     An  agreement  such  as  claimed  would  be  in  con- 
tradiction of  the  terms  of  the  lease,  which  are  distinct. .  Nor 
can  the  use  of  the  words  "store  and  dwelling '^  in  the  de- 
mising part  limit  or  control  the  words  "  for  the  purposes  of 
a  laundry.'*    "Store  and  dwelling''  are  not  used  so  much 
to  describe  the  character  of  the  building  as,  along  with  the 
words  "  number  502^  Tonge  street,"  to  indicate  the  location 
and  situation  of  the  premises.     .     .     .     And  then  follcfws 
the  habendum,  which  embraces  the  whole  of  the  demised 
premises  for  the  purposes  of  a  laimdry.     That  bemg  so, 
there  is  nothing  to  prevent  defendants  from  making  such 
reasonable  use  of  the  premises  for  the  purposes  of  a  laimdry 
as  they  are  capable  of  being  put  to  without  material  altera- 
tion of  the  character  of  the  structure  or  lasting  injury  to 
the   reversion,    in  other    words   without  committing  waste: 
Manchester  Bonded  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507. 

It  cannot  be  said  nor  was  it  contended  that  what  was 
done  in  this  case  was  a  breach  of  the  covenant  to  repair. 

Nor  was  there  any  structural  alteration.  It  was  shewn 
that  the  openings  in  the  ceiling  and  floor  for  the  passage  of 
the  belt  to  the  shafting  above,  the  small  opening  in  the  par- 
tition in  the  upper  room,  and  the  fastening  to  the  ceiling 
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of  the  hangers  for  the  shaftings  are  very  trifling  pieces  of 
work.  They  do  not  interfere  with  the  integrity  of  the 
structure  or  cause  any  real  damage.  A  small  expenditure 
will  restore  the  ceilings  and  walls  to  their  original  condition 
and  leave  no  trace  of  what  has  been  done.  The  acts  com- 
plained of  are  of  much  less  cohsequence  than  those  whicb. 
were  the  subject  of  complaint  in  Holdemess  v.  Lang^  11 
0.  E.  1.    .    .    . 

[Eeference  to  Doe  d.  Grubb  v.  Earl  of  Burlington,  5  B. 
&  Ad.  507.] 

An  attempt  was  made  to  shew  tliat  the  vibration  caused 
by  the  working  of  the  body  irons  on  the  upper  floor  would 
be  likely  to  cause  damage  to  the  structure,  but  this  was  met 
and  displaced  by  the  opposing  testimony.  It  was  also  sought 
to  shew  that  the  floor  would  be  permanently  injured  by  the 
dropping  of  oil  from  the  machinery,  but  this  was  disposed 
of  by  its  being  shewn  that  there  are,  attached  to  the  hangers, 
cups  which  collect  the  oil  drippings  and  prevent  taeir  reach- 
ing the  floor. 

Plaintiff  has  wholly  failed  on  this  branch  of  his  case,  and 
the  appeal  must  be  dismissed  with  costs. 

There  should  be  no  costs  of  the  cross-appeal. 


June  29th,  1905. 

C.  A. 

PATTERSON  v.  B^WN. 

Company — Organization — Services  of  Promoter  —  Chim  for 
Paym&tit  against  Co-promoters  —  Sh^re  of  Municipal 
Bonus, 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
in  favour  of  plaintiff,  upon  the  findings  of  a  jury,  for  the 
recovery  of  $1,666.66,  in  an  action  by  a  promoter  of  the 
Montrose  Paper  Co.  against  two  other  promoters,  who  after- 
wards became  respectively  the  secretary-treasurer  and  the 
manager  of  the  company,  to  recover  one-third  of  tin-  amount 
of  a  bonus  of  $5,000  obtained  from  the  town  of  Thorold, 
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pursuant  to  an  alleged  agreement  with  defendants.     Plain 
liff  alleged  that  the  bonus  had  been  obtainoa  by  his  exertion  j 
and  had  been  paid  to  the  company  after  it  was  organized 
and  he  claimed  in  the  alternative  the  $1.6^0.(50  for  the  value 
of  his  services  and  moneys  expended. 

J.  Bicknell,  K.C.,  and  M.  J.  McCarron,  St.  Catharines, 
for  defendants. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXN'AN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.: — The  single  question  is  whether  defend- 
ants became  personally  liable  to  plaintiflf  for  his  work  and 
services  in  forming  a  company. 

ITpon  a  review  of  the  evidence,  it  appears  to  me  that  plain- 
tiflf disproves  his  own  contention.  The  bonus  which  the 
town  of  Thorold  agreed  to  give  to  the  company  when  formed, 
was  throughout  regarded  as  the  source  and  the  only  source 
which  plaintiflf  was  to  look  to  for  compensation.  I  cannot 
find  a  word  in  the  evidence  from  the  beginning  to  the  end 
from  which  it  can  be  inferred  that  defendants  assumed  any 
personal  liability  towards  plaintiflf,  or  that  he  rendered  his 
services  upon  any  assumption  that  they  were  doing  so.  They 
were  taking  an  interest  in  the  formation  and  organization 
of  the  company  just  as  he  was  himself  doing.  They  were 
in  fact  joint  promoters.  Plaintiff's  evidence  shews  that  it 
was  from  or  out  of  the  bonus  he  expected  to  be  paid,  his  idea 
apparently  being  that  it  was  or  would  be  in  the  control  and 
disposition  of  himself  and  his  co-promoters  to  divide  and 
apportion  as  they  pleased.     ... 

Defendants  denied  that  plaintiflf's  services  had  been  en- 
gaged by  them  or  that  they  had  ever  promised  to  pay  him 
or  to  divide  the  bonus  among  them.  Brown  told  him  that 
this  could  not  be  done,  as  it  was  money  voted  by  the  people 
for  a  company,  and  that  plaintiflf^s  proper  course  was  to 
make  out  his  bill  against  the  company  and  get  them  to 
pay  it. 

There  is  much  more  in  other  parts  of  the  evidence  in 
the  case  of  both  parties  which  repels  the  least  inference  that 
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plaintiff  was  employed  by  defendants,  or  that  he  had  any 
belief  or  understanding  of  that  kind. 

In  truth  it  is  manifest  that  all  parties  were  working  for 
their  own  interests,  and,  while  plaintiff  has  done  more  in 
some  directions  than  the  others,  he  has  been  disappointed. 
It  looks  like  a  case  of  filial  ingratitude  on  the  part  of  the 
company,  but  that  gives  him  no  claim  on  defendants. 

The  appeal  must,  therefore,  be  allowed  and  the  action 
dismissed. 


June  29th,  1905. 

C.A 

CITY  or  HAMILTON  v.  HAMILTON  STREET  E.  W. 

CO. 

Street  Railways — Agreement  with  Municipality — Payment  of 
Percentage  of  "  Oross  Receipts  " — Powers  of  Compa/ny  and 
of  Municipal  Corporation — Passenger  Fares  outside  Muni^ 
cipality — Unearned  Profits. 

Appeal  by  defendants  from  judgment  of  Meredith,  J., 
4  0.  W.  R.  47,  8  0.  L.  E.  455. 

E.  D.  Armour,  K.C„  and  G.  H.  Levy,  Hamilton,  for  de- 
fendants. 

F.  MacKelcan,  K.C.,  and  W.  R.  Riddell,  K.C.,  for  plain- 
tiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A.),  was  delivered  by 

IVIaclaren,  J.A.,  affirming  the  judgment  of  Meredith, 
J.,  for  substantially  the  same  reasons  as  those  given  by  the 
latter. 
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June  29th,  1905. 

C.A. 

CITY  OF  HAMILTON  v.  HAMILTON  STREET  R  W. 
CO.  (No.  2). 

Street  Railways — Contract  with  Municipal  Corporation — SaU 
of  Worhmen^s  Limited  Tickets  —  Specific  Performance — 
Mandatory  Injunction — Parties — Attorney-General. 

Appeal  by  defendants  from  judgment  of  Street,  J.,  4 
0.  W.  E.  311. 

E.  D.  Armour,  K.C.,  and  G.  H.  Levy,  Hamilton,  for  de- 
fendants. 

F.  MacKelcan,  KC,  and  W.  R.  Riddell,  K.C.,  for  de- 
fendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Qarrow,  and  Maclaren,  JJ.A.),  was  delivered  by 

Maclaren,  J.A.,  affirming  the  judgment  of  Street,  J., 
for  substantially  the  same  reasons  as  those  given  by  the  latter. 


June  29th,  1905. 

C.A. 

DOYLE  V.  DIAMOND  FLINT  GLASS  CO. 

Master  and  Servant  —  Injury  to  Servant  and  Consequent 
Death  —  Action  under  Lord  Campbell's  Act  —  Status  of 
Supposed  Widow — Evidence  of  Marriage — Right  of  Action 
as  Administratrix — Letters  Issued  Pendente  Lite — Release 
of  Claim — Improvidence — Invalidity — Retention  of  Money 
Paid  to  Obtain  Release  —  Bar  —  Payment  into  Court — 
Assessment  of  Damages — Mother  of  Deceased — New  Trial 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
judgment  of  a  Divisional  Court  (8  0.  L.  R.  499,  3  0.  W.  R. 
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921),  reversing  judgment  of  Idington,  J.  (7  0.  L.  R.  747,  3 
0.  W.  R.  510),  and  directing  a  new  trial  a^^  to  the  plaintifPs 
right  as  widow  and  administratrix  to  recover  damages  for 
the  death  of  John  Doyle,  a  workman  in  the  employment  of 
defendants,  who  was  caught  in  the  machinery  of  the  work- 
shop while  at  work  painting,  and  died  from  injuries  received. 
The  Court  below  held  that  a  release  given  by  the  plaintiff 
should  not  be  held  binding  on  her,  and  the  defendants*  ap- 
peal was  mainly  against  that  part  of  the  decision,  and  as  to 
whether  the  action  was  maintainable,  the  money  paia  to 
plaintiff  not  having  been  returned. 

6.  F.  Shepley,  K.C.,  and  R.  H.  Greer  for  defendants. 

A.  R.  Clute,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  ^Iac- 
LEXXAN,  Garrow,  and  Maclaren,  JJ.A.),  was  deliverer'  by 

Moss,  C.J.O.: — During  the  argument  of  this  appeal  we 
disposed  of  every  question  raised  except  that  of  the  right  of 
the  plaintiff,  Mary  Doyle,  to  maintain  this  action  notwith- 
standing the  paj-ment  by  the  defendants  to  her  on  her  ac- 
count before  action  of  a  sum  of  $250,  and  the  execution  by 
her  of  an  instrument  purporting  to  release  the  defendant  > 
from  all  claims.  We  were  of  opinion  that  the  evidence  fully 
sustained  the  findings  of  the  jury  as  to  the  cause  of  the  acci- 
dent and  the  defendants'  negligence.  We  were  also  of  opin- 
ion, on  the  cross-appeal,  that  the  judgment  of  the  Divisional 
Court  holding  that  the  plaintiff  was  not  entitled  to  recover 
any  damages  on  behalf  of  the  mother  of  the  deceased  was 
right.    The  only  question  reserved  was  as  to  the  release. 

Upon  the  evidence  we  see  no  reason  for  differing  iroij. 
the  conclusion  unanimously  arrived  at  by  the  Judges  of  the 
Divisional  Court  that  the  release  was  procured  under  cir- 
cumstances that  rendered  it  invalid  as  a  bar  to  the  plaintiff's 
claim.  But  there  was  urged  before  us  an  objection  to  the 
maintenance  of  this  action  which  does  not  appear  on  the 
pleadings  or  in  the  reasons  for  appeal  and  does  not  seem  to 
have  been  urged  at  any  earlier  stage.  It  is  said  that  the  plain- 
tiff, while  repudiating  the  release,  has  not  restored  or  offered 
to  restore  the  money  paid  to  or  for  her  as  the  consideration 
for  her  executing  it.     And  it  is  argued  that  on  that  account 
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the  plaintiS  is  not  in  a  position  to  attack  the  transaction. 
For  this  proposition  much  reliance  was  placed  upon  the  case 
of  Hewson  v.  Macdonald,  32  C.  P.  407.  But  an  examination 
of  the  case  shews  that  the  circuipstances  were  entirely  differ- 
ent. It  is  to  be  borne  in  mind  in  considering  a  case  of  this 
nature  that  the  question  whether  at  the  time  of  the  bringing 
of  the  action  the  person  against  whom  a  release  is  set  up 
has  done  any  act  which  has  precluded  him  or  her  from  im- 
peaching it,  is  one  of  fact  depending  on  the  circumstances. 
This  was  recognized  in  Barnes  v.  Richards,  18  Times  L.  R. 
330.  The  bringing  of  an  action  is  in  itself  a  declaration 
of  intention  to  disaflBrm  and  rescind.  Up  to  that  time  the 
plaintiff  may  keep  open  the  question  whether  he  or  she  will 
affirm  or  diaffirm  the  transaction,  subject  of  course  to  being 
held  bound  by  delay  if  in  the  meantime  third  parties  have 
acquired  interests  dependent  on  the  transaction,  or  the  posi- 
tion of  the  defendant  has  beeen  altered  to  his  prejudice. 

This  was  clearly  pointed  out  in  the  thoroughly  consid- 
ered case  of  Clough  v.  London  and  North- Western  R.  W. 
Co.,  L.  B.  7  Ex.  26.     .     .     . 

It  is,  therefore,  a  question  of  fact  in  every  case  of  this 
kind  whether  the  party  defrauded  has  after  discovery  of  the 
fraud  elected  not  to  avoid  the  transaction;  and,  unless  the 
other  party  can  shew  that  either  by  unequivocal  acts  or  ex- 
press words  there  has  been  an  election  not  to  avoid  the  trans- 
action, the  question  of  its  invalidity  is  open  for  trial. 

Now  in  Hewson  v.  Macdonald  (supra)  the  plaintiff  was 
held  to  be  concluded  because  the  facts  shewed  a  distinct  elec- 
tion by  him  to  retain  the  release  and  not  to  disaffirm  it.  It 
was  held  that,  in  the  circumstances,  the  order  appealed  from, 
which  permitted  the  defendant  to  amend  his  pleadings  by 
setting  up  the  release,  and  allowed  the  plaintiff  to  set  up  hj 
way  of  reply  that  it  was  obtained  by  fraud,  should  not  have 
been  made  when  it  was  plainly  apparent  that  plaintiff  was  not 
entitled  to  alter  upon  a  trial  of  that  issue.  No  such  state 
of  facts  has  been  shewn  to  exist  in  this  case.  As  the  case 
of  Barnes  v.  Richards  (supra)  appears  to  shew,  the  mere  re- 
tention or  non-restoration  of  the  money  may  not  in  itself 
prove  a  bar  to  the  claim  to  set  aside  the  release. 

Upon  the  plaintiff's  examination  in  chief  no  reference  was 
made  to  the  release.     On  cross-examination  the  defendants' 
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counsel  drew  from  her  the  admission  that  she  signed  the 
release  and  that  she  had  not  returned  the  money.  It  was 
then  open  to  the  defendants  to  object  to  her  altering,  into  the 
circumstances  under  which  she  was  induced  to  sign  it.  But 
she  was  allowed  without  objection  to  give  her  testimony  with 
r^ard  to  it,  to  cross-examine  the  defendants'  witness  King, 
and  to  adduce  evidence  in  reply  with  respect  to  it.  And  the 
point  that  she  was  precluded  on  that  ground  from  disputing 
the  validity  of  the  release  was  not  raised  before  the  trial 
Judge.  Neither  as  a  matter  of  pleading  nor  of  substance 
was  she  treated  as  debarred,  by  reason  of  not  having  restored 
or  oflfered  to  restore  the  money,  from  impeaching  the  trans- 
action. And  there  has  been  no  finding  that  she  elected  not 
to  disaffirm  it.  The  release  having  been  declared  invalid, 
for  reasons  which  appear  to  us  to  be  satisfactory,  she  ought 
not  now  to  be  deprived  of  the  benefit  of  that  finding  merely 
because  before  action  she  had  not  returned  or  offered  to 
return  the  money.  But  it  has  not  been  found  that  an  actual 
premeditated  fraud  was  practised  on  the  plaintiff,  in  which 
case  there  would  be  no  obligation  to  restore  money  paid  in 
pursuance  of  it. 

The  plaintiff,  having  been  relieved  by  the  Divisional 
Court  as  respects  the  release,  should  have  been  required  to 
return  or  otherwise  make  good  the  money  paid  to  or  on  her 
account.  If  the  judgment  for  $750  in  her  favour  had  re- 
mained, it  would  have  been  proper  to  reduce  it  by  the  amount 
so  paid.  But,  as  the  judgment  for  damages  no  longer  stands, 
she  should  now  be  allowed  to  bring  the  amount  into  Court 
ready  to  be  paid  to  the  defendants  in  the  event  of  her  failing 
to  obtain  a  verdict  for  damages  on  the  trial  directed  by  the 
Divisional  Court.  If  she  obtams  a  verdict,  the  amount  paid 
to  her  may  be  deducted,  and  the  sum  in  Court  will  be  paid 
out  to  her.  Any  amendments  to  the  pleadings  necessary  to 
set  forth  the  plaintiff's  willingness  to  make  good  the  money 
paid  by  the  defendants  should  be  made. 

Subject  to  these  directions,  the  appeal  is  dismissed  with 
costs. 

The  cross-appeal  is  also  dismissed  with  costs. 
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C.A. 

EEX  V.  DRUMMOND. 

Criminal  Law  —  Perjury  —  Proof  of  Proceedings  in  trhich 
Offence  Committed — Evidence  of  Clerk  and  Stenographer 
— Record  Book — Imperfect  Proof — Xew  Trial — Svbstan^ 
tinl  Wrong  or  Miscarriage. 

Crown  case  reserved  by  the  Chairman  of  the  General 
Sessions  of  the  Peace  for  the  county  of  Brant. 

The  ease  was  heard  by  Moss,  C.  J.O.,  Osler,  Maclenxax, 
Garrow.  Maclaren,  J  J.  a. 

L.  F.  Heyd,  K.C.,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Osler,  J. A.: — The  prisoner  was  indicted  before  a  jury 
at  the  General  Sessions  of  the  Peace  for  the  county  of 
Brant  for  perjury  alleged  to  have  been  committed  by  him 
when  called  and  sworn  as  a  witness  at  the  trial  of  one  Ken- 
nedy on  an  indictment  for  murder  at  a  sittings  of  the  Court 
of  Assize  held  at  Brantford  before  Street,  J.,  in  Februan-, 
1904;  and  the  question  reserved  was  whether  there  was  legal 
evidence  of  that  indictment  and  trial.  The  only  evidence 
given  was  that  of  the  Clerk  of  As4ze  for  the  county  of 
Brant,  who  swore  that  the  prisoner  Drummond  was  called  as 
a  witness  on  Kennedy^s  trial;  and  that  as  Clerk  of  Assize 
he  had  sworn  the  prisoner  on  said  trial ;  and  he  produced  liis 
"  record  ' '  book  which  he  kept  as  Clerk  of  Assize,  in  wliich 
he  had  entered  as  a  witness  sworn  on  the  said  trial  tlie  name 
of  the  prisoner,  whom  he  identified  as  a  witness  who  had  been 
then  sworn  by  him.  The  particulars  set  forth  in  the  book 
shew  the  title  of  the  cause:  the  names  of  the  counsel;  the 
request  of  the  prisoner's  counsel  to  have  witne-ses  for  the 
ilofence  subpoenaed  by  the  Crown;  the  finding  by  the  grand 
jury  of  a  true  bill,  not  saying  for  what;  the  arraignment 
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of  the  prisoner;  the  names  of  the  jurors  swom,  ordered  to 
stand  aside,  and  challenged;  the  names  of  the  witnesses 
swom  for  the  Crown  and  for  the  prisoner;  a  statement  of  the 
exhibits  produced;  the  hours  at  which  the  addresses  for  the 
Crown  and  for  the  prisoner  and  the  Judge's  charge  were  de- 
livered, and  of  the  retirement  and  return  of  the  jury,  and 
their  verdict  as  recorded  by  the  trial  Judge. 

The  other  evidence  by  the  stenographer  or  court  reporter 
related  to  the  evidence  which  had  been  given  by  the  prisoner 
at  the  former  trial.  Neither  the  indictment  on  which  Ken- 
nedy had  been  tried  nor  any  copy  or  swom  copy  of  it  was 
produced.  Coimsel  for  the  prisoner  objected  that  there  was 
no  legal  evidence  of  the  trial  of  Bex  v.  Kennedy;  that  the 
production  of  the  indictment  and  formal  record  of  that  case 
was  necessary  where  no  certificate  imder  sec.  691  of  the  Code 
was  put  in.  The  Chairman  ruled  that  the  evidence  given  by 
the  Clerk  of  Assize  and  the  official  'court  reporter  was  evi- 
dence of  the  trial,  and  that  the  production  of  the  indictment 
or  of  the  certificate  referred  to  was  not  necessary;  and  the 
question  he  asks  the  Court  to  answer  is:     "Was  I  right?" 

The  only  diflSculty  this  question  suggests  is  why  it  should 
ever  have  become  necessary  to  put  it. 

One  plain  and  well  established  requirement  on  the  trial 
of  such  an  indictment  for  perjury  as  the  present  is  the  legal 
proof  of  the  trial  at  which  the  alleged  perjury  was  com- 
mitted. 

Another,  equally  plain  and  well  established,  is  that,  such 
trial  being  matter  of  record,  it  is  to  be  proved  by  the  produc- 
tion of  the  record  of  the  former  trial,  that  is  to  say,  the  swom 
or  exemplified  copy  of  the  indictment  and  of  the  verdict  and 
judgment  thereon,  or  by  some  authoritative  document  which 
the  law  has  declared  to  be  a  sufficient  substitute  therefor: 
Roscoe's  Criminal  Evidence,  11th  ed.  (1893),  pp.  804,  812; 
Regina  v.  Coles,  16  Cox  C.  C.  165;  Arch.  Grim.  Pleading  and 
Evidence  (1900),  22nd  ed.,  p.  1012. 

To  simplify  the  proof  in  such  cases  it  has  long  been  the 
law  as  it  now  stands  in  sec.  691  of  the  Criminal  Code  that 
"A  certificate  containing  the  substance  and  effect  only,  omit- 
ting the  formal  part,  of  the  indictment  and  trial  for  any 
ofl'ence,  purporting  to  be  signed  by  the  Clerk  of  the  Court  or 
other  officer  having  the  custody  of  the  records  of  the  Court 
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whereat  the  indictment  was  tried,  or  among  which  such  in- 
dictment has  been  filed,  or  by  the  deputy  of  such  Clerk  or 
other  ofiBcer,  shall,  upon  the  trial  of  an  indictment  for  per- 
jury or  subornation  of  perjury,  be  sufficient  evidence  of  the 
trial  of  such  indictment  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have  signed  the 
same/* 

Such  a  certificate  might  apparently  have  been  procured 
in  a  few  minutes  from  the  person  the  entries  in  whose  book, 
not  a  legal  record  of  anything,  were  detailed  at  such  painful 
length  at  the  trial  of  tiie  prisoner,  and  why  it  was  not,  in 
the  fact  of  the  precise  objection  taken  to  its  absence,  passes 
all  \aiderstanding.  The  record  of  the  former  trial  should 
have  been  proved  in  one  of  the  two  ways  I  have  pointed  out, 
and,  as  it  was  proved  in  neither,  the  question  reserved  by  the 
learned  Judge  must  be  answered  in  the  negative. 

It  was,  however,  urged  by  Mr.  Cartwright,  that  the  case 
was  one  for  the  application  of  sec.  746  (f)  of  the  Code,  and 
that  the  conviction  ought  not  to  be  set  aside,  inasmuch  as 
no  substantial  wrong  or  miscarriage  had  been  caused  by  the 
mistake.     The  clause  referred  to  provides  that  no  conviction 
shall  be  set  aside  or  new  trial  granted  although  it  appears 
that  some  evidence  was  improperly  admitted  or  rejected  or 
that  something  not  according  to  law  was  done  at  the  trial, 
unless  in  the  opinion  of  the  Court  some  substantial  wrong 
or  miscarriage  was  thereby  occasioned   at  the  trial.     The 
language  of  the  clause  is  not  quite  the  same  as  that  of  the 
Xew  South  Wales  Act,  which  was  in  question  in  Makin  v. 
Attorney-General,   [1894]   A.  C.    57,    and    which    provides 
simply  that  the  conviction  shall  not  be  reversed  in  any  case 
stated,  "unless  for  some  substantial  wrong  or  other  miscar- 
riage of  justice."     That  was  pointed  out  in  The  Queen  v. 
Woods,  2  Can.  Crim.  Cas.  159  (Br.  Col.)     Under  our  Act 
the  mere  improper  admission  or  rejection  of  evidence  is  not 
a  sufficient  reason  for  disturbing  the  verdict  unless  some 
substantial  wrong  or  miscarriage  has  been  caused  thereby, 
and  of  this  the  Court  is  necessarily  the  judge.     But  in  the 
case  at  bar  the  question  is  not  so  much  the  admission  of  im- 
proper evidence  as  whether  the  fact  of  the  former  trial  has 
been  proved.     If  the  evidence  wrongly  admitted  is,  as  it  must 
be,  disregarded,  then  unless  in  its  absence  there  is  enough  in 
the  rest  of  the  case  to  support  the  conviction,  it  follows  that 
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there  must  have  been  a  substantial  wrong  or  miscarriage  at 
the  trial.  If,  leaving  aside  the  evidence  wrongly  admitted 
or  what  was  wrongly  admitted  as  evidence,  an  essential  part 
of  the  proof  of  the  crime  for  which  the  prisoner  was  tried 
is  absent,  the  conviction  is  not  according  to  law,  since  the 
crime  was  not  legally  proved,  and  there  was  thus  an  absolute 
defect  in  the  proceedings  at  the  trial.  The  saving  clause, 
therefore,  which  is  invoked  by  the  Crown  cannot  apply.  Ar.d 
the  conviction  must  be  reversed  and  a  new  trial  granted. 

Maclennan,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion. 


Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred 


June  29th,  1905. 
C.  A. 

CHRISTIE  V.  COOLEY. 

Deed — Construction — Temporary  Grant  of  Strip  of  Land — 
Erection  of  Building — Destruction  or  Damage  by  Fire — 
^' Shall  Remain  Standing  ^^  —  Behuilding  or  Bepair  — 
Appeal — County  Court — Jurisdiction  of  Divisional  Court, 

Appeal  by  plaintiff  from  judgment  of  a  Divisional  Court 
(4  0.  W.  R.  79)  reversing  the  judgment  of  the  County  Court 
of  Hastings  in  favour  of  plaintiff  in  an  action  to  recover 
possession  of  a  small  strip  of  land,  and  dismissing  the  action. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 
1-ennan,  Garrow,  Maclaren,  JJ.A. 

A.  B.  Aylesworth,  K.C.,  and  T.  A.  O'Rourke,  Trenton, 
for  plaintiff. 

E.  D.  Armour,  K.C,  and  S.  J.  Young,  Trenton,  for  de- 
fendant. 
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G ARROW,  J. A.: — Two  questions  were  presented  on  the 
argument  before  us,  one  the  question  of  fact,  namely,  whether 
the  building  on  the  land  in  question  remained  '^  standing  " 
after  the  fire,  and  the  other  a  question  of  law  as  to  the  con- 
struction of  the  peculiarly  expressed  conveyance  under  which 
the  parties  claim,  defendant  contending  that  the  condition  or 
limitation  creating  the  title  of  plaintiff  is  repugnant  to  the 
grant,  and  also  is  void  as  offending  against  the  rule  against 
perpetuities;  but,  of  course,  if  the  question  of  fact  is  deter- 
mined in  defendant's  favour,  the  other  question  may  be  dis- 
regarded. 

I  agree  with  the  conclusions  of  Meredith,  C.J.,  in  the 
Divisional  Court,  and  can  profitably  add  but  little  to  whst 
he  is  reported  to  have  said 

One  thing,  however,  should  be  observed.  It  was  con- 
tended before  us  that  the  Divisional  Court  had  reversed  the 
judgment  at  the  trial  on  a  question  of  fact  depending  on  credi- 
bility. I  do  not,  after  a  perusal  of  the  evidence,  agree  with 
that  view.  There  was,  it  is  true,  a  contradiction  between 
the  evidence  produced  by  plaintiff  and  that  produced  by  de- 
fendant, especially  upon  the  question  of  estoppel  or  acqui- 
escence, which  was  one  of  the  grounds  upon  which  plaintiff 
relied;  but  upon  the  main  ground,  which  is  that  upon  which 
the  case  is  really  rested  in  the  judgment  appealed  against, 
namely,  whether  the  building  was  in  fact  "  stmding ''  within 
the  meaning  of  the  deed,  the  County  Court  Judge  having 
been  of  opinion  that  it  was  not,  the  question  of  credibility 
is  not,  in  my  opinion,  seriously,  if  at  all,  involved. 

The  building  was  undoubtedly  impaired  by  the  fire,^md 
its  appearance  immediately  after  the  fire  may  have  quite 
reasonably  conveyed  the  impression  that  the  place  was,  as 
more  than  one  witness  for  plaintiff  described  it,  a  ''ruin.*' 
But  it  is  not  disputed  that  the  present  building  is  enclosed 
by  the  old  walls,  which  were  lowered  after  the  fire  by  one 
storey,  nor  that  the  repairs  to  the  roof  and  all  the  carpenter 
work  in  repairing  were  made  for  $60,  nor  that  the  adjoining 
hotel  building,  of  which  the  portion  in  question  only  formed 
an  insignificant  part,  was  not  destroyed  or  even  very  seriously 
injured,  and  continued  to  be  occupied  after  the  fire. 

And  the  question,  therefore,  was,  what  upon  the  whole 
evidence  is  the  proper  inference  of  fact  in  all  the  circum- 
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stances,  and  I  think  the  correct  one  was  that  drawn  by  the 
Chief  Justice,  namely,  that  the  building  still  remained 
"  standing  '*  within  the  meaning  of  the  instrument. 

Appeal  dismissed  with  costs. 

OsLER,  J. A.: — I  agree  in  dismissing  the  appeal  on  the 
merits,  as  neither  of  the  parties  has  thought  it  to  his  interest 
to  raise  any  question  of  the  jurisdiction  of  the  Divisional 
Court  to  hear  the  appeal  in  the  manner  in  which  it  wns 
brought  forward :  Sherk  v.  Evans,  22  A.  R.  242.  It  may  be 
that  the  jurisdiction  exists  if  there  has  been  any  substantial 
change  in  the  statute  law  or  otherwise,  but  I  reserve  my 
opinion  on  that  point. 
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DELAPLANTE  v.  TENNANT. 

Cohiract — Sak  of  Goads  to  be  Manufactured — Breach — Conr 
struction  of  Contract — Implied  Condition — Expectancy — 
Consideration — Property  Passing, 

Appeal  by  plaintififs  and  cross-appeal  by  defendant  from 
order  of  a  Divisional  Court  (5  0.  W.  B.  81),  reversing  judg- 
ment of  iL\c:MAHON,  J.,  at  the  trial  (4  0.  W.  R.  76). 

The  action  was  for  damages  for  breach  of  contract  to 
deliver  a  quantity  of  hemlock  lumber. 

W.  E.  Middleton,  for  plaintiffs. 

B.  U.  McPherson,  for  defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  ^Iac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.: — Plaintiffs  are  dealers  in  lumber  in  To- 
ronto; defendant  a  manufacturer  of  lumber  at  his  saw  mill 
in  Bracebridge.  For  some  years  previous  to  1902  there  had 
been  dealings  between  the  parties. 

In  March,  1902,  defendant  had  two  stocks  of  hemlock 
lumber  in  the  log;  one  at  hi^  mill,  and  the  other  at  a  switch 
6  miles  south  of  Huntsville,  and  about  20  miles  from  Brace- 
bridge.  At  this  place  there  were  no  facilities  for  cutting  lum- 
ber, and  the  only  way  in  which  defendant  expected  to  be  able 
to  cut  it  was  by  getting  some  one  to  erect  a  temporary  portable 
saw  mill  on  the  spot  for  that  purpose.  This  was  known  to  the 
parties. 
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On  11th  April,  1902,  plaintiffs  wrote  to  defendant  as 
follows:  '  Re  1902  cut  of  hemlock.  We  will  give  you  $8.75 
per  M.  for  all  your  lumber  at  Braeebridge  cut  to  your  order, 
less  2  per  cent.  30  days  from  date  of  shipment,  the  whole  to 
be  shipped  out  by  1st  March,  1903,  or  paid  for  less  two  per 
cent.  This  offer  includes  all  hemlock  to  be  cut  at  the  switch, 
providing  the  manufacture  and  sorting  is  the  same  as  tiie 
Braeebridge  stock.  Kindly  send  us  an  acceptance  of  this 
offer.'' 

On  15th  April,  1902,  defendant  wrote  in  answer:  "In 
reply  to  yours  of  the  11th  instant,  re  my  cut  of  hemlock, 
say  that  I  will  accept  your  offer  of  $8.75  per  M.,  less  2  per 
cent.  30  days  from  date  of  shipment.  tStock  to  be  taken 
each  month  and  25  per  cent,  advanced.  The  whole  to  be 
shipped  out  IVIarch  1st  or  paid  for.  This  will  include  the  hem- 
lock at  the  switch  if  it  is  satisfactory.*' 

The  stock  of  logs  at  Braeebridge  was  cut  by  defendant 
to  plaintiffs'  orders,  and  delivered  and  paid  for,  and  no 
difficulty  has  arisen  in  respect  of  it.  The  contest  between 
the  parties  is  in  respect  of  the  stock  at  the  switch. 

It  turned  out  that  defendant  was  unable  to  get  any  one 
to  erect  a  saw  mill  and  cut  this  stock,  and  about  the  middle 
of  September,  1902,  he  sold  it  as  it  was  to  a  firm  of  Laidlaw 
&  Co.,  having  about  a  month  previously  informed  plaintiffs 
that  he  had  been  unable  to  get  any  one  to  cut  it,  and  that  he 
did  not  think  he  would  be  able  to  get  it  cut  that  fall. 

In  November,  1903,  this  action  was  brought. 

Defendant  contends:  (1)  That  there  was  no  concluded 
contract  between  the  parties,  his  letter  of  acceptance  having 
introduced  a  new  term  which  was  not  assented  to  by  plain- 
tiffs, viz.,  "'stock  to  be  taken  each  month  and  25  per  cent, 
advanced."  (2)  That,  even  if  there  was  an  assent  to  this 
variation,  yet  there  never  was  in  fact  any  contract  by  which 
defendant  was  bound  to  cut  logs  at  the  switch. 

This  was  the  view  taken  by  the  Divisional  Court,  and  we 
think  it  was  right.  It  is  unnecessary,  therefore,  to  consider 
the  first  objection. 

The  correspondence  is  to  be  read  in  the  light  of  the  sur- 
rounding circumstances,  and,  assuming  that  there  was  a  bind- 
ing contract  in  respect  of  the  Braeebridge  stock,  we  see  that 
the  parties  expressed  themselves  very  differently  respecting 
that  at  the  switch.     The  former  was  to  be  manufactured  to 
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plaintiffs*  order,  and  was  intended  and  expected  to  be  cut 
by  defendant  at  his  own  saw  mill  at  Bracebridge.  The  cut- 
ting of  the  latter  depended  entirely,  as  the  parties  knew,  upon 
the  ability  of  defendant  to  procure  some  one  to  bring  a  port- 
alile  mill  to  the  spot,,  and  it  might  be,  as  it  turned  out  to 
be,  practically  impossible  to  do  so;  or  it  might  be  difficult 
or  inconvenient,  in  such  a  mill  if  procured,  to  cut  it  to  the  . 
standard  of  the  Bracebridge  stock. 

"  If  satisfactory,''  in  the  defendant's  letter  of  acceptance, 
is  the  complement  of  the  expression  in  plaintiffs'  proposal 
''  providing  the  manufacture  and  sorting  is  the  same  as  the 
Bracebridge  stock."  To  my  mind  it  is  clear  that  this  left  the 
defendant  free  to  manufacture  the  switch  stock  into  such 
kind  and  description  of  lumber  as  was  most  convenient  to 
himself.  The  plaintiffs  only  offered  to  take  it  if  it  was  manu- 
factured— not  to  their  order — but  to  suit  them,  i.e.,  if  it  was 
the  same  as  the  Bracebridge  stock — ^and  defendant  did  no 
more  than  assent  to  that  proposition.  If,  as  I  think,  he  was 
frt^t  to  manufacture  and  sort  it  differently  from  the  Brace- 
bridge stock,  it  follows  that  he  was  under  no  obligation  to 
cut  it  at  all,  and  therefore  that  there  was  no  concluded  con- 
tract between  the  parties  in  respect  of  it. 

Plaintiffs"  appeal  must  therefore  be  dismissed  with  costs. 

As  to  defendant's  cross-appeal  on  his  counterclaim,  we 
are  of  opinion  that  the  disposition  already  made  of  it  by  two 
Courts  cannot  be  faulted,  and  should  not  be  interfered  with. 
The  cross-appeal  will  also  be  dismissed  with  costs. 


June  29th,  1906. 
C.A. 

REX  V.  HARKNESS. 

Criminal  Law — Unlawfully  MaMng  Contracts  for  Sale  of 
Stocks — Keeping  Common  Gaming  House — Stock  Trans- 
actions on  Margin — Agent  for  Broker — Evidence — Onus 
— Criminal  Code — Aiding  and  Abetting, 

Case  stated  by  the  Judge  of  the  County  Court  of  Welland, 
pursuant  to  an  order  of  this  Court  made  upon  the  applica- 
tion of  defendant,  after  trial  and  conviction  upon  charges  of 
unlawfully  making  contracts  purporting  to  be  for  the  sale 
of  stock,  goods,  wares,  or  merchandise,  in  respect  of  which 
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no  delivery  tliereof  was  made  or  received,  without  the  ooiia 
fide  intention  to  make  such  delivery,  with  intent'  to  make 
gain  or  profit  by  the  rise  or  fall  in  price  of  the  stock,  goods, 
•  etc.,  contrary  to  sec.  201  of  the  Criminal  Code,  and  of  being 
the  keeper  of  and  keeping  a  common  gaming  house,  contrary 
to  that  section. 

Defendant  elected  to  be  tried  and  was  tried  by  the  Judge 
without  a  jury. 

The  following  were  the  questions  submitted  for  the  opin- 
ion of  the  Court : — 

1.  Does  the  evidence  given  on  behalf  of  the  Crown  prove 
an  offence  against  sec.  201  of  the  Criminal  Code,  under  which 
the  indictment  was  laid? 

2.  Does  the  evidence  shew  that  the  contracts  charged  in 
the  first  and  second  counts  of  the  indictment  were  made  or 
authorized  by  defendant;  and,  if  the  evidence  shews  that  de- 
fendant had  no  interest  in  either  of  the  transactions  with 
which  he  is  charged  in  said  coimts  except  the  payment  of  his 
commission,  which  was  a  fixed  amount,  and  was  payable  to 
him  whether  the  price  of  wheat  or  of  the  stock,  the  subject 
of  such  transaction,  rose  or  fell  or  remained  stationary,  can 
the  conviction  upon  such  counts  or  either  of  them  be  sus- 
tained? 

3.  Does  the  evidence  shew  that  the  contracts  charged  in 
the  firsts  and  second  coimts  of  the  indictment  were  made  with- 
in the  Dominion  of  Canada,  and  can  the  conviction  upon 
said  counts  be  sustained? 

4.  Was  the  evidence  of  J.  G.  Beaty  and  Clarence  W.  Cady, 
received  by  the  County  Court  Judge  upon  the  trial  of  the 
accused,  admissible  as  evidence,  and  having  been  jeceived, 
should  such  conviction  be  sustained? 

5.  Could  defendant  properly  be  convicted  of  an  indict- 
able offence  under  sub-sec.  3  of  sec.  201  of  the  Criminal  Code  ? 

6.  Is  defendant  liable  to  a  penalty  or  punishment  in  re- 
spect of  an  offence  under  sub-see.  3  of  sec.  201  of  the  Crimi- 
nal Code,  by  virtue  of  sec.  951  or  otherwise,  under  the  Code 
or  under  the  common  law. 

The   case   was   heard   by   Moss,    C.J.O.,   Osler,   Mac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

E.  F.  B.  Johnston,  K.C.,  for  the  prisoner. 
J.  K.  Cartwright,  K.C.,  for  the  Crown. 
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Moss,  C.J.O.: — The  evidence  shews  that  from  the  be- 
ginning  of  January,  1904,  until  the  infonuation  was  laid, 
some  time  after  1st  March  in  the  same  year,  defendant  was 
occupying  a  room  or  oflSce  in  the  town  of  Niagara  Falls,  On- 
tario, in,  which  he  was  carrying  on  a  business  under  the  name 
and  style  of  Harkness  &  Co.  The  nature  of  the  business 
may  be  learned  from  a  circular  issued  by  defendant,  a  copy 
of  which  dated  23rd  February,  1904,  is  in  evidence.  It  is 
beaded  "  Office  of  Harkness  &  Co.,  Brokers,  Stocks,  Grain, 
and  Provisions."  After  a  reference  to  the  advanced  prices 
of  May  wheat  and  pork  as  compared  with  the  prices  less  than 
4  weeks  before,  it  continues:  "Figure  out  for  yourselves 
what  a  neat  little  turn  you  could  have  made  on  these  staples, 
with  only  a  ver}-  small  investment.  A  word  to  the  wise,"  etc. 
*'  Come  and  see  us.  We  quote  all  the  sales  made  on  both 
Chicago  and  New  York  Exchange.  Our  service  is  unsur- 
passed. We  buy  and  sell  stock  on  only  two  points  margin — 
grain  and  provisions  only  one  point.     No  interest  charges." 

These  attractive  and  suggestive  statements  seem  to  liave 
drawn  a  good  number  of  persons  to  the  office  with  whom 
defendant  had  transactions.  Generally  speaking,  these  trans- 
actions took  the  shape  of  orders  for  the  purchase  of  stocks, 
grain,  or  provisions.  Defendant  is  not  a  member  of  the 
stock  exchange  at  New  York  or  Chicago,  and  he  did  not  deal 
directly  with  either  of  these  cities.  He  claims  to  be  a  branch 
or  agency  of  a  firm  of  operators  known  as  Richmond  &  Co., 
whose  head  office  is  in  Pittsburg,  Pennsylvania,  with  a  branch 
in  Buffalo,  N.Y.  Defendant  swore  that  he  did  not  know 
whether  any  member  of  the  firm  of  Richmond  &  Co.  was  a 
member  of  either  of  these  exchanges.  This  statement  is  all 
the  more  remarkable  because  of  the  fact  that  the  trial  was 
postponed  from  time  to  time  from  17th  March  to  16th  May, 
on  which  day  defendant,  who  had  testified  on  the  first  day  of 
the  trial,  again  testified  on  his  own  behalf.  It  is  somewhat 
surprising  that  if  he  had  not  endeavoured  to  ascertain  before 
he  should  not  have  done  so  during  the  progress  of  the  trial. 

When  giving  their  orders  the  persons  who  dealt  with  de- 
fendant deposited  with  him  sums  of  money,  never  exceeding, 
so  far  as  appears,  a  margin  of  2  per  cent,  in  the  case  of  stocks 
or  1  per  cent,  in  the  case  of  grain  or  provisions,  out  of  which 
the  defendant  received  a  commission  from  the  Buffalo  office. 
Each  order  was  telegraphed  to  the  Buffalo  office,  and  the 
next  day  defendant  handed  to  the  customer  a  paper,  signed 
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"  Harkness  &  Co.,  brokers,"  containing,  amongst  other  things, 

a  notification  to  the  customer  as  follows:    "  Mr. ,  You 

have  bought  from  Richmond  &  Co.,  Pittsburg,  at  the  price 
named  in  this  memorandum,  for  delivery  on  demand,  subject 
to  the  contract  and  notice  and  provisions  above  and  herein.'* 
In  the  margin  appear  the  words :  "  I  consent  and  agree  to 
the  contract  expressed  hereon.*'  But  the  customer  wa^  not 
required  or  expected  to  sign,  and  apparently  never  did  sign 
it.  Save  this  document,  there  was  no  delivery,  and  it  was 
proved  that  in  answer  to  a  question  put  to  him  by  the  Chief 
of  Police,  to  whom  he  was  explaining  the  nature  of  the  busi- 
ness, defendant  stated  that  he  did  not  deliver  goods  or  stock 
— the  people  did  not  do  business  that  way.  If  the  stocks, 
grain,  or  provisions  held  by  the  customer  went  up  in  price, 
he  directed  defendant  to  sell  out  and  received  back  his  deposit 
with  the  profit.  If  the  price  declined  below  the  margin,  the 
customer  either  put  up  a  further  deposit  or  let  his  first  de- 
posit go  and  bore  the  loss.  Defendant  remitted  the  amount •» 
he  received  each  day  to  Richmond  &  Co.,  Buffalo,  who  re- 
mitted to  him  the  sums  payable  to  customers  on  the  result 
of  transactions  closed  out  during  the  day. 

There  is  evidence  that  the  ordinary  mode  of  dealing  by 
brokers  who  are  members  of  the  stock  exchange  either  in 
New  York  or  Chicago,  in  the  purchase  of  stocks,  grain,  or 
provisions,  is  to  require  a  deposit  said  to  be  usually  8  or  10 
per  cent,  in  the  case  of  stocks,  and  5  or  in  exceptional  cases 
3  per  cent,  in  the  case  of  grain  or  provisions.  In  order  to 
complete  a  purchase  he  borrows  from  a  bank  upon  a  deposit 
of  the  certificates,  the  amount  beyond  the  customer's  deposit 
necessary  to  make  up  the  price  paid.  When  the  price  falls 
to  the  extent  of  the  margin,  he  requires  the  customer  to  re- 
margin or  make  a  further  deposit — and  if  this  is  done  and  so 
long  as  it  is  done  the  transaction  is  carried  until  the  customer 
desires  to  pay  the  balance  of  the  purchase  price  and  take  over 
the  commodity  or  to  sell.  Upon  a  sale  being  made,  the  broker 
deducts  his  charges,  including  interest  paid  to  the  bank,  com- 
missions and  other  interest  and  charges  (if  any),  from  the 
purchase  money. 

The  transactions  in  which  defendant  was  concerned  ap- 
pear to  bear  little  resemblance  to  those  mentioned,  and  it 
does  not  require  the  aid  of  the  so-called  expert  opinions  of 
Messrs.  Beaty  and  Cady  to  enable  the  distinctions  to  be  clearly 
seen. 
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Upon  the  evidence  it  is  not  to  be  credited  that  the  persons 
who  dealt  with  plaintiff  upon  the  terms  set  forth  in  his  circu- 
lar and  appearing  by  the  testimony,  gave  defendant  authority 
to  enter  into  contracts  for  them  on  the  exchanges,  nor  that 
defendant  supposed  or  believed  that  a  contract  of  that  nature 
was  intended  to  be  entered  into  by  any  one.  So  far  as  ap- 
pears, the  persons  who  dealt  with  defendant  were  strangers 
to  Richmond  &  Co.  and  to  him.  They  came  to  his  office  in 
response  to  the  invitation  contained  in  his  circular.  No  in- 
quiries as  to  their  means  or  standing  seem  to  have  been  made, 
no  steps  to  ascertain  whether  they  were  in  a  position  to  an- 
swer further  calls  or  to  make  good  a  contract  on  their  own 
behalf.  All  that  was  required  was  the  small  deposit  of  1  or 
2  per  cent,  on  the  supposed  purchase.  Yet  it  is  asked  that  it 
be  believed  that  Sichmond  &  Co.  were  willing  to  become 
liable  for  a  real  purchase  and  for  the  fimds  necessary  to  carry 
it  out,  upon  the  slender  security  of  a  margin  of  1  or  2 
per  cent,  put  up  by  strangers  to  them  and  of  whose  means 
they  knew  nothing.  The  proper  inference  from  all  the  facts 
shewn  is  that  there  was  an  understanding  between  defendant 
and  the  customers  that  the  stocks,  grain,  or  provisions  should 
never  be  called  for  or  delivered,  and  that  differences  only 
should  be  dealt  with.  It  was  open  to  the  County  Judge  to 
find,  as  a  jury  might,  against  the  form  of  the  papers  that 
passed  and  the  testimony  of  the  parties  themselves,  that  not- 
withstanding the  ostensible  terms  there  was  a  secret  under- 
standing: Universal  Stock  Exchange  v.  Stradian,  [1896] 
A.  C.  166;  In  re  Gieve,  [1899]  1  Q.  B.  794.  His  finding 
that  there  never  was  the  slightest  intention  on  the  part  of 
any  one,  either  the  purchaser  or  Richmond  &  Co.,  to  transfer 
any  property  to  any  one — ^that  they  were  merely  bets  on  the 
rise  and  fall  of  the  market — gambling  transactions  pure  and 
simple — is  supported  by  the  evidence.  And  this  conclusion 
may  be  reached  without  reference  to  the  opinions  expressed 
by  Messrs.  Beaty  and  Cady.  So  far  as  it  purported  to  speak 
of  the  legality  or  illegality  of  the  transactions  in  question, 
their  testimony  should  not  have  been  received.  But,  as  there 
was  no  jury,  and  we  are  able  to  see  that  without  reference  to 
the  opinion  evidence  a  case  is  established  against  defendant, 
no  substantial  wrong  or  miscarriage  appears  to  have  been 
occasioned  by  the  reception  of  the  evidence,  and  the  first 
pro\iso  of  sec.  746  (1)  (f)  may  be  given  effect  to. 
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If,  as  contended  for  defendant,  the  onus  was  on  the  Crown 
to  establish  the  want  of  bona  fide  intention  to  acquire  or  sell 
the  eommodities  in  question  or  to  deliver  or  to  receive  de- 
livery thereof,  that  onus  has  been  discharged.  This  conclu- 
sion probably  makes  it  unnecessary  to  consider  the  effect  of 
sec.  704  of  the  Code,  which  enacts  that  "  whenever  on  the 
trial  of  a  person  charged  with  making  an  agreement  for  sale 
or  purchase  of  shares,  goods,  wares,  or  merchandise,  in  the 
manner  set  forth  in  sec.  201,  it  is  established  that  the  person 
so  charged  has  made  or  signed  any  such  contract  or  agree- 
ment of  sale  or  purchase,  or  has  acted,  aided,  or  abetted  in 
the  making  or  signing  thereof,  the  burden  of  proof  of  the 
bona  fide  intention  to  acquire  or  to  sell  such  goods,  ware«, 
or  merchandise,  or  to  deliver  or  to  receive  delivery  thereof  as 
the  case  may  be,  shall  rest  upon  the  person  so  charged.^' 

The  proper  construction  of  this  section  is  not  free  from 
difiiculty.  It  is  argued  with  considerable  force  that,  as  the 
words  "  any  such  contract  or  agreement  of  sale  or  purchase  " 
plainly  refer  to  the  contract  or  agreement  to  be  made  or 
signed  under  sec.  201,  they  must  be  read  as  meaning  a  con- 
tract or  agreement  which  has  been  already  shewn  to  have 
been  made  or  signed  without  the  bona  fide  intention  of  ac- 
quiring or  making  or  receiving  delivery,  and  so  it  is  useless 
to  say  that  when  that  is  established  the  onus  shall  yet  be  upon 
the  person  charged. 

This  construction,  which  is  obviously  opposed  to  the  in- 
tention of  Parliament,  ought  not  to  be  placed  upon  the  lan- 
guage of  the  section  if  it  is  fairly  capable  of  one  more  eon- 
sonant  with  the  intention. 

The  defendant  is  charged  under  sub-clause  (b)  of  sec.  201 
(1),  which  strikes  at  the  making  or  signing  or  authorizing 
the  making  or  signing  of  a  contract  or  agreement,  in  respect 
of  which  no  delivery  of  the  thing  sold  or  purchased  is  made 
or  received,  and  without  the  bona  fide  intention  to  make  or 
receive  such  delivery.  In  this  provision  the  first  element  is 
the  making*  or  signing  of  a  contract  or  agreement,  there  be- 
ing no  delivery  at  the  time.  The  second  element  is  the  want 
of  a  bona  fide  intention  to  make  or  receive  delivery  at  any 
time.  And  the  words  "  any  such  contract  or  agreement  of 
sale  or  purcha.se  "  in  sec.  704  are  satisfied  by  relation  to  the 
first  element  in  sub-clause  (b)  of  sec.  201  (1).  So  that  when 
upon  the  trial  of  a  person  charged  under  that  sub-clause  it 
is  established  that  he  has  made  or  signed  or  has  acted,  aided. 
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or  abetted  in  the  making  or  signing  of  a  contract  or  agree- 
ment for  the  sale  or  purchase  of  the  specified  commodities, 
and  there  is  no  delivery  at  the*  time,  the  onus  of  shewing  a 
bona  fide  intention  to  deliver  or  receive  is  upon  the  person 
charged. 

This  view  is  not  necessarily  in  conflict  with  an  opinion 
said  to  have  been  expressed  by  the  late  Mr.  Justice  Rose  in 
the  unreported  case  of  Begina  v.  Priestman.  The  learned 
Judge  was  dealing  with  sec.  2  of  51  Vict.  ch.  42,  in  relation 
to  sec.  1  of  the  same  Act,  the  substance  of  which  is  to  be 
found  in  sees.  201  and  ?04  of  the  Code.  But  the  arrange- 
ment and  language  of  the  present  provisions  are  quite  diflEer- 
ent,  especially  as  regards  sec.  704,  which  takes  the  place  of 
sec.  2  of  the  51  Vict.  The  words  "  as  aforesaid  *'  after  the 
words  **such  contract,"  which  appear  to  have  created  much 
of  the  diflBculty,  no  longer  occur,  and  the  words  "  or  agree- 
ment of  sale  or  purchase ''  have  been  put  in  their  stead.  Yet 
it  may  be  said  that  in  view  of  the  doubts  raised  there  is 
reason  for  further  legislation  in  order  to  remove  them. 

With  r^ard  to  defendant's  position,  that  he  is  only  an 
agent  receiving  a  commission  and  is  therefore  not  liable. 
Upon  his  own  admissions  his  office  is  a  branch  of  Eiclimond 
&  Ck).,  he  is  engaged  in  solicitiug,  attracting,  or  inducing 
persons  to  deal  with  Richmond  &  Co.  through  him  in  illegal 
transactions,  and,  as  the  County  Court  Judge  has  found,  he 
had  a  guilty  knowledge  of  the  nature  of  the  dealings.  And 
it  may  also  be  said  that  he  authorized  the  making  and  sign- 
ing of  the  contracts  with  Richmond  &  Co.  Through  his  in- 
tervention a  contract  or  agreement  is  effected  with  Richmond 
&  Co.  And,  as  the  learned  Judge  has  pointed  out,  there  is 
no  purchase  shewn  on  the  exchange  for  or  on  account  of  the 
customer.  There  is  nothing  but  a  contract  or  agreement 
with  Richmond  &  Co.,  to  which  the  defendant  is  a  party, 
with  knowledge  of  its  real  nature.  The  customer  and  Rich- 
mond &  Co.,  through  and  by  the  aid  of  the  defendant,  have 
committed  tiie  offence  prohibited  In'  sec.  201  (1)  (b),  and 
defendant  has  done  acts  for  the  purpose  of  aiding  them  to 
commit  the  offence  and  has  abetted  them  in  the  commission 
of  the  offence. 

Now  at  common  law  one  who  aided  and  abetted  in  the 
commission  of  an  offence  thereby  rendered  himself  liable  as  a 
principal.  Then  sec.  61  of  the  Criminal  Code  expressly  de- 
clares that  every  one  is  a  party  to  and  guilty  of  an  offence 
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who  does  or  omits  an  act  for  the  purpose  of  aiding  any  per- 
son to  commit  the  oflEence  or  abets  any  person  in 
commission  of  the  oflEence.  That  is  to  say,  by  aiding 
or  abetting  in  the  commission  of  an  offence,  he  becomes  a 
party  to  and  guilty  of  the  same  oflEence.  Thus  he  becomes 
a  party  principal,  and  there  appears  to  be  no  reason  why  he 
should  not  be  indicted  or  charged  as  a  principal  under  the 
Code.     See  Kegina  v.  Campbell,  2  Can.  Crim.  Cas.  357. 

Upon  the  evidence  it  must  be  held  that  the  contracts 
charged  in  the  first  and  second  counts  of  the  indictment  were 
made  in  Canada — according  to  the  holding  of  the  majority 
of  the  Judges  of  the  Supreme  Court  in  Pearson  v.  Carpenter, 
35  S.  C.  II.  380. 

The  conviction  of  defendant  under  sub-sec.  (3)  of  sec.  201 
was  properly  made.  By  that  sub-section  it  is  declared  that 
every  oflBce  or  place  or  business  wherein  is  carried  on  the 
business  of  making  or  signing  or  procuring  to  be  made  or 
signed,  or  negotiating  or  bargaining  for  the  making  or  sign- 
ing of  such  contracts  of  sale  or  purchase  as  are  prohibited 
by  this  section,  is  a  common  gaming  house,  and  every  one 
who  as  principal  or  agent,  occupies,  uses,  manages,  or  main- 
tains the  same,  is  the  keeper  of  a  common  gaming  house. 

Keeping  a  common  gaming  house  was  an  indictable  of- 
fence at  common  law  on  the  principle  expressed  in  Hawkins's 
Pleas  of  the  Crown,  that  all  common  gaming  houses  are  nuis- 
ances in  the  eye  of  the  law :  The  King  v.  Eogier,  1  B.  &  C. 
272,  25  R.  R.  393.  Sub-section  3  of  sec.  201  is  a  legislative 
declaration,  first,  that  an  office  or  place  of  business  of  the 
character  described  is  a  common  gaming  hou^e  and  so  a  com- 
mon nuisance,  and  secondly,  that  a  person  occupying,  using, 
managing,  or  maintaining  such  a  place,  either  as  principal 
or  agent,  is  the  keeper  of  a  common  gaming  house.  And  this 
is  an  oflEence  for  which  he  may  be  indicted.  The  objection 
that  no  penalty  or  punishment  is  provided  is  answered,  as 
the  County  Court  Judge  pointed  out,  by  reference  to  sec.  951. 

The  evidence  brings  the  ease  against  defendant  withfti 
these  provisions  of  the  Code. 

All  the  questions  should  be  answered  in  favour  of  the 
Crown  (the  answer  to  the  4th  question  being  specially 
framed  with  reference  to  sec.  7AC^  of  the  Code),  and  the  con- 
viction should  be  aflfirmed. 
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OsLER,  J. A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Maclennan,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

June  29th,  1906. 
C.A. 

O'CONNOR  V.  CITY  OF  HAMILTON. 

Way — Nonrrepair — Injury  to  Person — Negligence  of  Munici- 
pal Corporation — Subsidence  of  Roadway — Indications  on 
8urfa4^e — Faulty  Construction — Omission  to  Inspect — No- 
tice  of  Accident — Reasonable  Excuse  for  Want  of. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(3  0.  W.  R.  918,  8  0.  L.  R.  391)  allowing  an  appeal  from  the 
judgment  of  Meredith,  C.J.,  dismissing  without  costs  an 
action  for  damages  for  personal  injuries  sustained  by  plaintiff, 
owing,  as  alleged,  to  a  defect  in  a  roadway  in  the  city  of 
Hamilton. 

F.  Mackelcan,  K.C.,  for  defendants. 

W.  Bell,  Hamilton,  for  plaintiflE. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
lennan,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.: — The  case  was  that  while  plaintiff  was  en- 
gaged in  driving  a  watering  cart  along  the  street,  the  surface 
suddenly  gave  way  and  the  cart  falling,  or  partly  falling,  into 
the  hole  thus  caused,  the  plaintiff  was  thrown  out  and  his 
arm  was  broken  and  he  was  otherwise  injured.  The  break 
in  tiie  street  was  caused  by  the  falling  in  of  a  sewer  pipe  which 
had  been  laid  some  12  or  14  feet  below  the  surface  of  the 
ground. 

The  negligence  alleged  was  that  the  street  was  at  this 
time  and  for  a  long  time  previous  had  been  out  of  repair  and 
dangerous  for  travel,  to  the  knowledge  of  the  defendants; 
that  the  bed  of  the  street  was  of  quicksand ;  and  that  the  sewer 
pipe  had  been  improperly  and  negligently  laid  therein. 

The  defence  was  a  denial  of  the  alleged  negligence,  and 
also  that  plaintiff  had  not  given  notice  in  writing  of 
the  accident  and  the  cause  thereof  within  7  days  thereafter, 
as  required  by  sec.  606,  sub-sec.  (3),  of  the  Municipal  Act. 
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It  appeared  that  notice  in  writing  was  given  to  the  proper 
official  11  days  after  the  accident,  but  Meredith,  C.J.,  who 
tried  the  case  without  a  jury,  held  that  no  reasonable  excuse 
had  been  proved  within  the  proviso  of  sec.  60G  for  not  having 
given  it  within  the  prescribed  time,  though  he  was  also  of 
opinion  that  the  defendants  had  not  thereby  been  prejudiced 
in  their  defence.  He  thought  that  there  was  some  evidence 
of  negligence,  though  he  made  no  express  finding  on  that 
point,  and  assessed  the  damages  contingently  at  $400,  but 
dismissed  the  action  on  the  ground  of  the  omission  to  give 
the  required  statutory  notice.  A  Divisional  Court  by  a 
majority  reversed  this  judgment,  holding  that,  in  the  cir- 
cumstances, there  was  reasonable  excuse  for  the  omission  to 
give  the  notice.  Without  discussing  the  question  of  negli- 
gence, they  seem  to  have  accepted  the  view  of  the  trial 
Judge,  and  directed  judgment  for  plaintiff  for  the  damages 
assessed  by  him. 

Meredith,  J.,  dissented,  being  of  opinion  that  there  was 
neither  evidence  of  negligence  nor  of  reasonable  excuse  for 
not  giving  notice  of  the  accident. 

From  this  judgment  defendants  appeal. 

After  a  careful  examination  of  the  evidence,  1  find  myself, 
with  all  deference,  unable  to  concur  with  the  Divisional  Court 
in  holding  that  actionable  negligence  was  proved. 

The  negligence  relied  on  by  plaintiff  was  two-fold,  con- 
sisting in  the  first  place  of  the  disregard  of  alleged  indica- 
tions on  the  surface  of  the  street  suggestive  of  mischief  going 
on  beneath  it,  such  as  a  possible  weakness  or  break  in  the 
sewer  pipe;  and  secondly,  in  the  original  faulty  method  of 
laying  the  sewer  pipe  in  quicksand  without  taking  proper 
precautions  against  the  disintegration  of  the  joints.  Lia- 
bility in  respect  of  the  former  would  exist  only  if  there  were 
such  indications  in  fact,  and  defendauts  knew  of  them,  or 
they  had  been  present  for  so  long  a  time  that  they  were  notori- 
ous, and  therefore  the  defendants  ought  to  be  taken  to  have 
known  of  them.  As  to  this  ground  of  negligence  the  only 
evidence  was  the  following.  Plaintiff  said  that  in  the  course 
of  his  duty  of  driving  the  watering  cart  he  had  passed  along 
the  street  4  times  a  day  from  2nd  May  until  the  day  of  the 
accident  (11th  September,  1903),  and  had  not  observed  any- 
thing wrong  with  the  street  or  insecurity  in  the  surface,  except 
that  in  one  place  there  was  a  rut  of  about  5  yards  in  length. 
At  the  place  where  the  accident  happened,  the  road  was  per- 
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fectly  good  and  smooth,  ^nd  so  far  as  he  knew  a  sale  road  on 
the  out.>ide.  Carroll  said  that  before  the  accident  (he  does 
not  say  how  long  before  it)  he  noticed  a  low  place  in  the 
middle  of  the  street,  at  say  about  the  place  in  question;  a 
black  streak  there,  he  could  not  say  exactly  what  it  was,  a 
different  colour  from  the  rest  of  the  road.  Grossman  on  the 
morning  of  the  accident  when  crossing  the  street  noticed  a 
little  swelling  and  on  the  left  hand  a  little  crack,  just  that 
you  could  notice  it  About  20  feet  beyond  that  had  seen 
just  a  sinkage  like  from  a  wheel,  had  noticed  that  quite  a 
while,  some  weeks.  McAllister,  a  day  or  two  before  the  acci- 
dent, observed  a  kind  of  place  (the  place  where  the  accident 
happened);  you  would  think  it  rubber,  a  soft  place;  just  the 
wheel  going  down  and  coming  up  again.  Weaver,  a  street 
repairer  in  defendants'  employment,  was  over  the  road,  not 
every  day  perhaps,  but  every  week.  Had  seen  nothing  wrong 
with  it,  would  certainly  have  seen  it  if  there  had  been.  Saw- 
no  indication  of  sinking.  Was  always  looking  for  anything 
he  could  see  that  was  wrong.     Saw  no  hole  nor  sign  of  one. 

Of  this  evidence  Grossman's  is  that  which  at  all  comes 
near  to  affecting  defendants,  but  it  does  not  appear  that  the 
sinkage  he  speaks  of,  about  20  feet  from  the  place  in  ques- 
tion, was  in  any  way  connected  with  or  caus-.-d  by  the  defect 
in  the  sewer,  or  was  anything  more  than  an  ordinary  surface 
rut  not  calling  for  exploration  of  hidden  causes  or  any  other 
remedy  than  filling  it  up.  On  the  whole  it  appears  to  me 
that  there  was  no  sufficient  evidence  of  the  existence  of  sur- 
face indications  of  danger  below,  which  the  defendants  can  be 
charged  with  negligence  in  not  having  attended  to  before 
the  day  of  the  accident. 

Then  as  regards  negligence  in  the  original  construction, 
and  it  may  be  added  in  the  omission  to  inspect  and  examine 
the  sewer.  It  appeared  that  the  sewer  pipe  had  been  laid  20 
or  21  years  before  the  occurrence  of  the  accident.  That 
about  2  years  after  it  had  been  laid  a  break  occurred  in  the 
pipe  followed  by  a  similar  break  in  the  street  perhaps  100 
feet  or  a  little  less  from  the  place  now  in  question.  At  this 
part  of  the  street  there  was  some  underlying  quicksand,  and 
in  constructing  the  sewer  through  it  the  difficulty  which  it 
mighti  cause  in  displacing  the  level  of  the  pipe  was  overcome 
by  laying  planks  beneath  and  on  each  side  of  it.  What 
caused  the  first  break  or  the  later  one  was  not  clearly  sliewu. 


230  ^'^^  ONTARIO  WEEKLY  REPORTER. 

It  did  not  appear  that  the  plank  had  decayed,  but  it  was 
suggested  that  the  breaks  were  due  to  the  action  of  the  water 
on  quicksand  wasting  away  the  clay  in  which  the  joints  of 
the  pipes  had  been  laid  and  thus  causing  them  to  open,  and 
it  was  said  that  the  jointing  should  have  been  done  with 
cement  or  packed  with  jute  according  to  the  more  modem 
practice.  But  the  evidence  is  that  the  pipe  was  carefully 
laid  in  the  manner  and  with  the  material  then  usually  adopted 
and  used  and  believed  to  be  efficient,  and  for  some  18  years 
before  the  accident  no  further  weakness  or  break  in  it  had 
been  manifested  either  by  the  falling  in  of  the  ground  above 
it  or  by  its  failure  to  serve  the  purpose  for  which  it  was  con- 
structed. There  was  no  evidence  that  the  pipe  could  have 
been  inspected  and  its  condition  from  time  to  time  discovered 
by  any  means  short  of  actually  taking  up  the  street,  and 
indeed  the  absence  of  evidence  of  any  obstruction  in  it  or  of 
its  having  ceased  to  be  in  a  working  condition  previous  to  the 
accident,  strongly  indicates  that  the  defect  was  one  of  the  most 
recent  occurrence,  and  that  an  examination  and  inspection  of 
the  most  costly  and  unusual  kind  would  probably  have  dis- 
closed nothing  wrong  with  it.  In  these  circumstances  I  am 
of  opinion  that  negligence  cannot  justly  be  imputed  to  de- 
fendants either  in  the  original  construction  of  the  sewer  or 
the  absence  of  subsequent  examination  and  inspection. 

I  do  not  think  that  cases  like  Smith  v.  West  Derbv  Local 
Board,  3  C.  P.  D.  423,  Gray  v.  PuUen,  5  B.  &  S.  970,  Duck 
V.  City  of  Toronto,  5  0.  R.  295,  and  Ridgway  v.  Toronto, 
28  C.  P.  579,  are  of  any  assistance.  The  evidence  of  negli- 
gence in  these  cases  was  that  the  trench  over  the  sewer  con- 
structed recently  before  the  occurrence  of  an  accident,  had 
been  carelessly  filled  in  and  the  earth  not  properly  consoli- 
dated so  as  to,  prevent  settlement  from  rain  or  other  causes.  .  . 

[Borough  of  Bathurst  v.  Macpherson,  4  App.  Cas.  256, 
also  distinguished.] 

The  case  of  Lambert  v.  Corporation  of  Lowestoft,  [1901] 
1  K,  B.  590,  is  in  many  respects  like  the  case  at  bar  and 
favours  the  conclusion  I  have  arrived  at,  that  the  defendants 
were  not  negligent.  )See  also  Jones  on  Negligence  of  Munici- 
pal Corporations  (1892),  sees.  156,  157,  and  notes. 

As  regards  the  question  whether  there  was  reasonable 
excuse  for  omission  to  give  the  statutory  notice,  I  repeat 
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what  I  said  in  Armstrong  v.  Canada  Atlantic  E.  W.  Co.,  4 
0.  L.  R.  560,  1  0.  W.  R.  612,  when  dealing  with 
a  somewhat  similar  question  arising  under  the  Work- 
men's Compensation  Act,  namely,  that  what  may  con- 
stitute reasonable  excuse  for  not  giving  notice  is  not 
defined,  and  must  depend  very  much  upon  the  cir- 
cumstances of  the  particular  case.  It  is  not  easy,  there- 
fore, to  lay  down  any  general  principle  for  determining  what 
is  reasonable  excuse.  A  verbal  notice  would  be  an  insuffi- 
cient notice.  Some  reasonable  excuse  would  still  be  required 
for  not  having  given  notice  in  writing.  Hence  mere  know- 
ledge by  the  employer  of  the  accident,  from  any  source,  is, 
standing  alone,  not  enough  to  excuse  the  want  of  such  notice. 
When  there  is  actual  knowledge  or  verbal  notice,  though  this 
serves  mainly  to  shew  that  the  defendants  have  not  been 
prejudiced  in  the  defence  by  the  lack  of  written  notice,  it 
may  be  regarded  as  an  element  of  the  excuse,  but  something 
more  is  required,  whether  personal  to  the  individual  injured 
or  to  the  employer  or  to  both.  Xor  is  the  fact  of  the  acci- 
dent by  itself  a  reasonable  excuse  for  not  giving  notice  if  it 
is  not  accompanied  by  some  disabling  circumstance  mental 
or  physical.  In  the  present  case  it  is  enough  to  say  that  the 
plaintiff  was  not  misled  by  any  one  into  not  giving  notice,  and 
was  under  a  disability  except  that  of  ignorance  (of  the  law), 
which  can  hardly  be  invoked  as  excuse  for  omitting  to  observe 
the  requirements  of  the  Act. 

I  have  not  thought  it  necessary  to  refer  to  the  provisions 
of  the  Workmen's  Compensation  Act  which  were  considered 
in  Armstrong  v.  Canada  Atlantic  R.  W.  Co.,  4  0. 
L.  R.  560,  1  0.  W.  R.  612.  They  probably  admit 
of  a  more  elastic  administration  than  does  the  sec- 
tion of  the  Municipal  Act.  I  may  say,  however,  that 
I  do  not  think  I  expressed  myself  there  as  holding  that 
notice  of  a  claim  by  the  workman  was  required  by  sec.  9  of 
the  Workmen's  Compensation  Act.  I  referred  to  the.  fact 
that  notice  of  the  claim  had  been  given  as  being  something 
in  support  of  the  contention  that  reasonable  excuse  was  made 
out.  The  subject  is  discussed  in  sec.  711,  vol.  2,  of  Mr 
Labatt's  valuable  work  on  "  ]\raster  and  Servant."' 

The  appeal  should,  in  my  opinion,  be  allowed. 
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June  29th,  1905. 
C.A. 

MOKIAKITY  V.  HARRIS. 

Assault — Police  ConstabU — Acting  Virtuie  Officii — Malice — 
Reasonable  and  Probable  Cause — Orders  of  Superior — Ex- 
cess of  Violence— R.  S.  0,  1897  ch,  88. 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court,  4 
0.  W.  R.  4,  8  0..  L.  R.  251,  allowed  in  an  appeal  by  defendant, 
a  police  constable,  from  judgment  of  Meredith,  C.J.,  upon 
the  findings  of  a  jury,  in  favour  of  plaintiff,  and  dismissing 
action,  which  was  brought  to  recover  damages  for  personal 
injuries  occasioned  to  plaintiff  by  an  assault  alleged  to  have 
been  committed  by  defendant. 

H.  Carscallen,  K.C.,  for  plaintiff. 

F.  MacKelcan,  K.C.,  and  G.  Lynch-Staunton,  K.C.,  for 
defendant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J. a.: — ^Upon  the  jury  coming  in  with  their  ver- 
dict the  following  occurred:  "  His  Lordc^hip: — Is  this  assess- 
ment  of  damages,  $300,  upon  the  assumption  that  the  con- 
stable had  no  right  at  all  to  arrest  plaintiff,  and  that  all  was 
illegal,  or  is  it  upon  the  assumption  that  the  constable  used 
more  violence  than  was  necessary,  and  is  it  for  that  additional 
violence?     Which  is  it? 

"Juror:    He  used  a  little  too  much  violence. 

"  His  Ix)rdship:  Then  I  will  add  to  that, '  for  the  excess.^ 
And  as  to  the  answer  to  question  9  what  does  that  mean? 
What  do  you  say]  as  to  without  reasonable  and  probable  cause  ? 
I  suppose  your  answer  means  that  although  he  had  not  reas- 
onable and  probable  cause  he  did  not  act  maliciously. 

"  Juror :  That  is  the  idea. 

"His  Lordship:  Then  I  will  make  that  clear.  Would 
you  make  the  damages  any  greater  if  the  constable  was  wrong 
as  a  matter  of  law,  or  would  you  put  the  damages  the  same 
even  if  he  thought  he  had  the  right  to  remove  him,  but  had 
not  in  law? 
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"  Juror:   We  are  all  agreed  on  the  $300. 

"  His  Lordship:  In  either  case?    Very  well/' 

This  citation  from  the  proceedings  seems  necessary  in 
explanation  of  the  statement  in  the  judgment  of  Street,  J., 
that  the  damages  were  assessed  for  the  excess  only  without 
objection  by  the  plaintiff. 

A  similar  statement,  but  somewhat  larger  in  scope,  ap- 
pears in  the  judgment  of  Idington,  J.,  who  says  the  whole 
trial  proceeded  on  the  assumption  that  defendant  was  a 
police  constable  on  duty  and  was  not  guilty  of  more  than 
excess. 

A  careful  perusal  of  the  case  has  failed  to  convince  me 
that  plaintiff  at  the  trial  or  at  any  other  time  intended  to 
confine  his  claim  to  anything  less  than  the  evidence  would 
warrant,  or  that  defendant  was  or  could  reasonably  have  been 
misled  into  believing  anything  to  the  contrary. 

True,  the  notice  of  action,  like  the  statement  of  claim 
and  the  replication,  is  somewhat  complex,  but  they  all  indicate 
a  charge  against  defendant  of  trespass  as  well  as  one  for 
malicious  proceedings  as  a  peace  oflBcer.  And  I  therefore 
think  it  was  quite  competent  for  the  appellant's  counsel  to 
contend,  as  he  did  before  us,  that  the  acts  and  conduct  of  de- 
fendant on  the  occasion  in  question  amounted  to  a  wholly 
unauthorized  trespass,  from  the  consequence  of  which  de- 
fendant is  not  entitled  to  the  protection  afforded  by  the  pro- 
risions  of  E.  S.  0.  1897  ch.  88,  sec.  1,  sub-sec.  1.  That 
statute  was  intended  for  the  protection  from  vexatious  actions 
of  public  oflBcers  discharging  public  duties,  that  is,  "  who  are 
performing  acts  which  they  are  bound  or  required  to  per- 
form by  reason  of  their  public  function  or  character.''  "  They 
are  permitted,  in  such  cases  to  tender  amends  for  their  wrongs 
ful  conduct  before  they  are  sued  for  it:"  see  per  A.  Wilson, 
J.,  in  Hodgins  v.  Corporation  of  Huron,  3  E.  &  A.  169,  at  p. 
190. 

The  distinction  between  the  case  of  an  oflBcial  sued  for 
anything  by  him  done  in  the  performance  of  such  duty,  that 
is,  acting  within  the  jurisdiction  conferred  upon  him  by 
law,  but  blundering  by  the  way,  and  an  official  acting  with- 
out or  in  excess  of  his  legal  jurisdiction,  is  very  clearly 
pointed  out  in  the  statute:  see  sec.  1,  sub-sec.  1,  as  contrasted 
with  sec.  2.     In  the  former  case  it  is  necessary  to  allege  and 
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also  to  prove  malice  and  the  absence  of  reasonable  and  prob- 
able cause,  but  in  the  latter  it  is  not.  And  this  distinction 
is  also  pointed  out  in  a  recent  English  case  under  a  statute 
similar  in  terms,  PoUey  v.  Fordham,  20  Times  L.  B.  639. 
In  that  case  a  magistrate,  so  far  as  appears  in  good  faith, 
but  negligently,  had  issued  a  distress  warrant  to  enforce  a 
conviction  which  on  its  face  shewed  that  he  had  no  authority 
upon  the  facts  set  forth.  He  did  not,  however,  read  the  con- 
viction, and  no  one  apparently  pointed  out  the  defect  to  him, 
and  yet  it  was  held  by  the  King's  Bench  Division  that  it  was 
not  necessary  in  an  action  against  him  for  damages  for  the 
trespass  arising  from  the  seizure  under  the  distress  warrant, 
the  conviction,  having  been  set  aside,  to  allege  or  prove  malice 
or  want  of  reasonable  and  probable  cause,  and  that  in  effect 
he  had  no  defence  to  the  action. 

But,  even,  where  the  oflBcial  has  acted  without  jurisdic- 
tion, and  it  is  proposed  to  sue  him  in  trespass,  he  may  be 
entitled  to  notice  of  action:  Sinden  v.  Brown,  17  A.  B.  173; 
McGuinness  v.  Dafoe,  23  A.  B.  704;  the  distinction  between 
the  case  in  which  it  is  and  is  not  necessary  having  been,  I 
think,  accurately  pointed  out  by  Osier,  J.A.,  in  the  latter 
case  at  pp.  711,  712,  where  he  says:  "Doubtless  he  (defen- 
dant, a  magistrate)  was  a  trespasser,  as  he  had  no  authority 
to  issue  the  warrant  .  .  .  under  the  circumstances,  but 
in  issuing  it  he  was  doing  an  act  the  nature  and  description 
of  which  was  such  as  his  general  character  of  justice  of  the 
peace  authorized  him  to  do,  that  is  to  say,  issuing  a  warrant 
of  arrest  upon  an  unsatisfied  conviction  which  upon  its  face 
purported  to  be  enforceable  in  that  manner,  and  which  the 
defendant  in  good  faith  believed  he  had  the  right  so  to  en- 
force." 

Logan  V.  Hurlburt,  23  A.  B.  628,  illustrates  the  other 
aspect.  There  the  board  of  health,  although  public  officers, 
were  held  not  entitled  even  to  notice  of  action,  because  what 
they  did,  although  they  were  acting  officially,  was  not  and 
could  not  have  been  reasonably  considered  to  be  within  their 
official  powers  or  jurisdiction,  and  in  that  respect  that  case 
very  much  resembles,  in  my  opinion,  this,  although  it  is  un- 
necessary to  hold  that  no  notice  of  action  at  all  was  necessary, 
a  sufficient  one  having  been  given. 

The  right,  however,  to  a  notice  of  action  is  one  thing,  and 
a  totally  different  question  is  presented  where  as  here  there 
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is  a  notice  and  all  preliminaries  have  been  observed,  and  the 
question  is  simply  whether  or  not  the  trespass  has  been  legally 
excused  or  justified. 

A  constable  has  no  right  or  immunity  as  such  to  commit 
a  trespass.  Certain  statutory  advantages  in  defending  him- 
self have  been  given  to  him,  such  as  notice  of  action,  special 
venue,  special  limitation,  and  the  opportunity  to  tender 
amends  before  action.  But  when  the  plaintiff  has  complied 
with  the  statutory  provisions  in  launching  his  action,  the 
trespassing  constable  is  upon  the  same  footing  as  any  other 
trespasser,  unless  his  case  falls  within  the  protection  of  the 
before  quoted  sec.  1  of  R.  S.  0.  1897  ch.  88.  And  he  may 
be  liable  as  a  trespasser  if  he  acts  excessively,  as  has  in  the 
present  case  been  found  by  the  jury  to  be  the  fact:  (Jordon 
V.  Denison,  22  A.  R.  315;  Wright  v.  Court,  4  B.  &  C.  596; 
Hamilton  v.  Massie,  18  0.  R.  585. 

And  the  excess  may  and  usually  will  make  him  liable  as 
trespaaser  ab  initio:  Hoover  v.  Craig,  12  A.  R.  72;  Jones  v. 
Grace,  17  0.  R  681. 

Then  what  are  the  facts?  The  plaintiff  was  a  civic  em- 
ployee under  the  street  watering  department.  He  was  not 
in  any  way  subject  to  the  control  or  bound  to  obey  the  orders 
of  the  market  clerk,  who,  as  superintendent  of  the  market, 
had  under  the  by-law  a  limited  control  over  those  who  resorted 
to  it  for  the  ordinary  purposes  of  buying  and  selling.  The 
plaintiff  was  engaged  in  the  discharge  of  his  duty,  and  for 
that  purpose  had  proceeded  to  the  market  ground,  which  it 
was  his  duty  to  water.  He  was  met  there,  while  in  the  dis- 
charge of  his  duty,  by  a  crowd  of  sight-seers  intent  upon 
witnessing  the  bicycle  performance,  a  performance  for  which, 
as  the  jury  has  found,  the  market  was  not  intended.  Owing 
to  the  unusual  crowd,  a  jam  was  threatened,  and  the  market 
clerk,  to  avoid  the  jam  with  its  consequent  dangers,  told  de- 
fendant to  move  the  waggons  on  out  of  the  way,  the  water- 
ing cart  in  particular.  Defendant,  accordingly,  although  in 
no  way  bound  to  obey  the  orders  of  the  market  clerk,  ordered 
the  plaintiff  to  move  on,  and  he  did  so,  but,  it  is  said,  turned 
on  the  water  for  the  purpose  apparently  of  performing  his 
duty,  and  after  some  altercation  the  defendant  got  up  upon 
the  cart  and  laid  violent  hands  on  the  plaintiff  for  the  purpose 
not  of  arresting  him  but  simply  in  order  to  obtain  possession 
of  the  lines.  The  plaintiff  very  naturally  resisted,  and  in  the 
tustle  was,  in  consequence  of  defendant's  violence,  forced  or 
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fell  from  his  seat  to  the  ground  and  was  severely  injured. 
The  plaintiff  was  not  a  criminal.  He  had  not  even,  so  far 
as  appears,  committed  or  threatened  to  commit  a  breach  of 
the  peace  or  even  an  offence  against  a  mimicipal  by-law,  and 
the  defendant  had,  under  these  circumstances,  absolutely  no 
legal  right  whatever  to  lay  hands  upon  him  at  all.  He  can- 
not justify  under  the  market  clerk's  direction  or  order,  even 
if  otherwise  wide  enough  for  the  purpose,  for  tne  market 
clerk  could  not  lawfully  order  to  be  done  that  which  the 
defendant  did:  Mill  v.  Hawkes,  L.  R.  10  Exch.  92.  And  in 
any  event  the  market  clerk  did  not  in  fact  order  that  which 
the  defendant  actually  did,  so  that,  in  any  event,  and  upon 
the  most  favourable  view  for  defendant,  he  would  be  liable 
in  trespass  for  the  excess  as  found  by  the  jury,  which  is  really 
after  all,  all  that  the  judgment  at  the  trial  was  for.  Un- 
fortunately there  is  in  the  judgments  in  the  Divisional  Court 
no  discussion  of  the  adequacy  or  otherwise  of  the  alleged 
justification.  All  of  the  learned  Judges  apparently  proceeded 
upon  the  common  ground  that  defendant  was  entitled  to  the 
protection  afforded  by  sec.  1,  sub-sec.  1,  of  E.  S.  0.  1897  ch. 
88,  and  that,  plaintiff  having  failed  to  prove  malice,  the 
action  failed. 

I  am,  with  deference,  quite  unable  to  agree  with  that  view. 
In  my  opinion,  the  defendant,  if  he  intended  to  act,  as  pos- 
sibly he  did,  in  his  oflSce  of  constable,  did,  so  voluntarily  and 
without  authority  or  any  reason  to  think  that  he  had,  oflBci- 
ally,  authority  to  do  what  he  did,  and  is  therefore  not  entitled 
to  the  protection  which  he  claims. 

And  the  claim  is  not,  I  think,  supported  by  the  cases  re- 
ferred to  and  apparently  relied  upon  in  the  judgments,  and 
to  which  perhaps  it  is  due  that  I  should  make  a  short  refer- 
ence in  support  of  my  conclusion  in  opposition  to  that  of  the 
Divisional  Court. 

In  Chamberlain  v.  King,  L.  R.  6  C.  P.  474,  and  Griffith 
V.  Taylor,  2  C.  P.  D.  194,  the  question  was  simply  the  pre- 
liminary one  of  the  defendant's  right  to  a  notice  of  action. 

In  Gosden  v.  Elphick,  4  Ex.  446,  and  Parton  v.  Williams, 
3  B.  &  Aid.  330,  the  question  was  also  of  the  same  nature, 
namely,  as  to  the  defendant's  right  to  the  benefit  of  the  special 
limitation  of  action  against  officials ;  and  in  Staight  v.  Gee,  2 
Stark.  445,  a  similar  question  as  to  the  right  to  a  local  venue. 
In  Theobald  v.  Crickmore,  1  B.  &  Aid.  227,  the  constable 
held  a  warrant,  but  had  exceeded  his  authority  in  breaking 
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open  the  outer  door  of  a  dwelling-house,  and  the  sole  ques- 
tion again  was  as  to  his  right  under  the  circumstances  to  the 
benefit  of  the  special  limitation  clause;  and  in  Atkins  v.  Kilby, 
11  A.  &  E.  777,  the  constable  also  had  a  warrant  under  which 
he  acted 

Kelly  V.  Barton,  26  0.  E.  608,  affirmed  in  this  Court  in 
22  A.  R.  522,  was  also  referred  to.  But  that  case,  as  I  under- 
stand it,  so  far  from  helping  the  defendant,  is  a  dear  author- 
it>'  for  the  plaintiff,  anticipating  in  fact  the  law  as  laid  down 
in  the  before  cited  case  of  Policy  v.  Fordham — and  is,  in  my 
opinion,  really  decisive  of  the  present  appeal.  In  that  case 
a  police  constable  had  without  a  warrant  arrested  the  plain- 
tiff for  an  alleged  infringement  of  a  city  by-law.  The  notice 
of  action  did  not  allege  that  the  Act  complained  of  was  done 
maliciously  and  without  reasonable  and  probable  cause,  and 
Ferguson,  J.,  held  that  it  was  necessary  to  so  all^e  and  also 
to  prove  the  allegation  at  the  trial.  But  the  Divisional  Court 
held  otherwise,  and  the  judgment  was  affirmed  by  this  Court. 
The  decision,  therefore,  in  Kelly  v.  Barton  was  that  in  such 
an  action  it  is  not  necessary  to  allege  malice,  and  i£  it  is  not 
necessary  to  allege  it,  it  is  not  necessary  to  prove  it;  in  other 
words,  the  case  does  not  fall  within  sec.  1,  sub-sec.  1,  of  R. 
S.  0.  1897  ch.  88. 

I  think  the  appeal  should  be  allowed,  and  the  judgment 
at  the  trial  restored,  all  with  costs  to  plaintiff,  mcluding  the 
costs  in  the  Divisional  Court. 


June  29th,  1905. 
C.A 

MclNTOSH  V.  FIRSTBROOK  BOX  CO. 

Master  and  Servant  —  Injury  to  Servant  —  Employment  of 
Child  under  H  in  Factory — Factories  Act — Misrepresent- 
taiion  as  to  Age — Duty  of  Employer  to  Inquire — Negli- 
gence— Dangerous  Machinery  —  "  Ways ''  —  Evidence  for 
Jury. 

Appeal  by  defendants  from  judgment  of  a  Divisional 
Court,  3  0.  W.  R.  924,  8  0.  L.  R.  419,  setting  aside  nonsuit 
entered  by  Teetzel,  J.,  and  directing  a  new  trial  of  an  ac- 
tion brought  by  an  infant  to  recover  damages  for  personal 
injuries  sustained  by  him  while  employed  in  the  factory  of 
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defendants,  owing  to  the  alleged  negligence  of  defendants, 
by  reason  of  dangerous  machinery  on  the  premises. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Mac- 

LENNAN,  GaRROVV,  MaCLAREN,  JJ.A. 

6.  F.  Shepley,  K.C.,  and  R.  H.  Greer,  for  defendants. 
J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  plaintiff. 

Garrow,  J.A.: — I  think  the  appeal  fails,  for  reasons 
given  in  the  judgment  of  the  learned  Chancellor,  to  which  I 
can  profitably  add  but  little. 

It  is,  doubtless,  the  law  that  an  infant  shall  not  profit 
by  his  own  fraud,  as  contended  by  defendants,  but  they  by 
no  means  establish  the  fraud  by  merely  proving  that  plain- 
tiff was  only  10  years  old,  instead  of  14,  as  represented. 

Defendants^  foreman  saw  the  boy  when  he  hired  him,  and 
the  jury  saw  him  in  the  witness  box,  and  it  was  for  them  to 
say  whether,  in  all  the  circumstances,  defendants  were  in 
fact  deceived. 

And,  even  assuming  the  deception  to  have  been  established 
— that  in  fact  plaintiff  is  estopped  from  saying  that  his  re- 
presentation was  not  true — ^he  would  still  at  the  age  of  l-t 
be  of  tender  years.  He  might  by  such  an  assumption  lose 
the  benefit  of  the  provisions  in  his  favour  of  the  Factories 
Act,  but  this  would  not  deprive  him  of  his  right  to  complain 
that  his  master  had  injured  him  by  a  breach  of  his  duty 
arising  out  of  the  relationship  of  master  and  servant  other- 
wise than  imder  that  Act,  or  even  under  that  Act  apart  from 
the  question  of  age. 

And  there  was  some  evidence  that  the  master  here  had  not 
discharged  his  whole  duty  to  a  new  boy  of  even  the  assumed 
age,  for,  while  he  was  not  at  work  at  a  dangerous  machine, 
there  were  such  machines  in  the  room  where  he  was  employed, 
and  he  was  not  warned  about  approaching  them,  or  to  use 
only  the  safe  way  in  going  to  and  coming  from  his  work.  He 
saw  others  use  the  so-called  passage  or  way  which  he  was  using 
when  injured,  and,  as  it  was  a  short  cut,  may  not  unreason- 
ably have  thought  that  it  might  be  safely  used  by  him  also. 
This  duty  to  warn  in  the  case  of  young  employees  is  very 
clearly  laid  down  in  more  than  one  case:  see  Robinson  v. 
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Smith,  i:  Times  L.  B.  235,  423,  and  Crocker  v.  Banks,  4 
Times  L.  R.  324,  both  in  the  Court  of  Appeal. 

Appeal  dismissed  with  costs. 

Moss,  C.J.O.,  Maclennan  and  Maclaren,  JJ.A.,  con- 
curred. 

OsLER,J.A.,  also  concurred,  but  with  hesitation,  for  reas- 
ons given  in  writing. 


June  29th,  1905. 
C.A. 

BEGG  V.  TORONTO  R.  W.  CO. 

Release — Claim  for  Damages  —  Absolute  Release — Restriction 
to  Subject  Matter  of  Discussion — Fraud — Equitable  Relief 
— Failure  to  Notify  Solicitor. 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J.  (3  0. 
W.  R.  517),  dismissing  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff,  a  man  of  77  years  of 
age  and  a  resident  of  Orillia,  who,  in  attempting  to  get  upon 
a  south-bound  Yonge  street  car  of  defendants  at  the  north- 
west corner  of  College  and  Yonge  streets,  was  thrown  violently 
to  the  ground,  by  the  alleged  negligence  of  defendants  in 
starting  the  car  too  soon.  Defendants  paid  plaintiff  $114 
and  took  a  release  from  him,  which  was  upheld  by  the  trial 
Judge,  who  assessed  plaintiff's  damages  contingently  at  $900 
in  addition  to  the  $114. 

R.  C.  Clute,  K.C.,  for  plaintiff. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

The  judgment  of  the  Court  (Osler,  Maclennan,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  accident  occurred  on  30th  August, 
1902,  and  the  release  was  executed  10  days  later. 

On  1st  September  plaintiff  wrote  a  letter  to  Mr.  Gunn, 
the  defendants^  manager  and  an  old  friend,  informing  him  of 
the  accident  and  asking  him  to  call  at  plaintiff's  hotel,  which 
Mr.  Gunn  afterwards  twice  did. 
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On  6th  September  3klr.  Cooke,  solicitor  for  plaintiff,  wrote 
a  friendly  letter  to  Mr.  Greene,  the  defendants'  claim  ad- 
juster, who  had  also  twice  visited  plaintiff  at  his  hotel,  in 
which  he  said :  "I  made  out  a  bill  of  expenses  for  the  first  week 
.  .  .  and  left  it  with  Mr..  B^g.  ...  It  is  impossible  for  him 
to  give  you  an  estimate  of  the  damages  the  accident  has  oc- 
casioned him,  but  the  company  should  pay  his  actual  expe  '**s 
from  week  to  week  until  he  is  able  to  travel  and  attend  to  his 
business.  It  is  impossible  at  the  present  time  to  tell  how  long 
he  may  be  laid  up  or  what  the  ultimate  result  of  the  accident 
will  be.     It  may  leave  him  permanently  lame." 

The  plaintiff  proceeded  to  defendants'  office  with  this 
bill  of  expenses  on  9th  September  to  obtain  payment.  He 
saw  Mr.  Gunn  and  Mr.^  Greene  and  presented  the  account; 
which  was  made  up  of  4  separate  items  for  medical  expense.-, 
hotel,  nurse,  and  nurse's  fare  from  Orillia.  To  this  was 
added  at  defendants'  office,  Pullman  to  Montreal.  $3,  and 
nurse's  expenses  to  Montreal  and  return  $18,  and  a  further 
sum  of  $2,  or  in  aU  $144,  which  plaintiff  was  then  paid,  and 
upon  payment  executed  the  release. 

The  release  is  on  a  printed  form.  It  contains  no  recitals. 
It  is  headed,  "release  of  claim,"  and  states  that  "in  con- 
sideration of  $114,  to  me  paid  by  the  Toronto  Bailway  Com- 
pany, in  full  satisfaction  of  all  claims  against  the  com- 
pany, I  hereby  release  and  forever  discharge  the  said  com- 
pany from  all  claims  and  demands  whatsoever  which  I  now 
have  or  may  hereafter  claim  to  have  for  damages  to  person 
or  property  alleged  to  be  caused  by  breach  of  contract  or  by 
negligence  of  the  said  company  or  their  servants  or  other 
cause,  on  or  about  the  30th  day  of  August,  1902;  and  from 
all  other  claims  and  demands  whatsoever." 

At  this  time  plaintiff  was  an  old  man,  78  years  of  age. 
He  had  been  rendered  lame  and  feeble  by  the  injury.  He 
was  assisted  with  some  difficulty  to  defendants'  office  by  Mr. 
MacGuire,  the  hotel  keeper  with  whom  he  was  then  residing, 
and  who  at  the  trial  described  plaintiff's  physical  condition 
as  "  very  bad."  Dr.  Emory,  who  attended  plaintiff  after  the 
injury,  deposed  that  he  had  known  plaintiff  for  15  years  be- 
fore the  accident.  He  described  him  as  a  very  remarkable 
man  for  his  age  both  physically  and  mentally.  After  the 
accident  he  said  plaintiff  was  suffering,  mentally,  a  great 
deal;  at  first  he  was  bright,  but  later  he  at  times  would  be 
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confused,  not  so  dear — ^but  he  had  bright  days.  Dr.  Malloch 
was  appointed  by  the  Court  to  make  an  examination  of  plain- 
tiff for  the  purposes  of  the  trial,  which  he  did,  and  after  de- 
scribing the  injuries,  said  in  his  report:  "The  plaintiff  is 
engaged  in  literary  pursuits  and  at  present  says  he  is  com- 
piling a  history.  He  is  well  educated  and  intellectually 
bright  for  a  man  78  years  of  age,  and  no  doubt  received  a 
severe  shaking  up  as  the  result  of  an  accident  such  as  he 
described/* 

The  release  was  prepared  by  defendants.  It  was  not 
submitted  to  Mr.  Cooke,  but  was  at  once  placed  in  plaintiff's 
own  hands  for  perusal  and  execution.  He  apparently  read 
it  over,  and  after  doing  so  remarked  that  it  was  "  a  pretty 
stiff  document,"  to  which  the  learned  Judge  finds  Mr.  Greene 
replied,  "  Yes,  it  cannot  be  got  out  of  when  once  signed." 

Apart  from  the  language  of  the  release  itself,  there  was 
no  negotiation  and  indeed  not  a  word  said  at  the  interview 
(which  only  occupied  about  20  minutes)  about  the  larger 
claim.  The  solicitor's  letter  had  clearly  defined  the  mode  of 
settlement  proposed,  namely,  a  present  payment  of  expenses 
out  of  pocket  and  a  reservation  of  the  other  imtil  the  effect 
of  the  injury  was  known.  The  itemized  statement  presented 
to  defendants'  agent  was  in  apparent  harmony  with  this  mode 
of  settlement.  And  the  defendants'  oflBcers  apparently  ac- 
quiesced in  that  mode  by  taking  the  statement  as  the  basis 
and  adding  some  additional  items  of  similar  purport,  and 
the  total  of  these  several  items  with  $2  additional  (for  what, 
is  not  explained)  was  what  was  actually  paid. 

In  my  opinion,  the  proper  inference  from  aU  the  evidence 
is  that  a  statement  was  submitted,  and  was  used,  and  t^ial 
plaintiff  believed  he  was  settling  and  only  intended  to  settle 
for  the  items  of  present  outlay  appearing  in  that  statement, 
reserving  the  larger  claim  for  future  adjustment,  and  that 
defendants'  oflBcers  were  quite  aware  that  such  was  plaintiff's 
wish  and  intention,  and  that  if  they  intended  otherwise  they 
in  no  way  intimated  such  intention  to  plaintiff,  but,  on  the 
contrary,  appeared  to  acquiesce  in  that  mode  of  dealing  with 
the  matter.  Plaintiff  was  an  educated  man.  He  was  speaking  to 
and  dealing  with  his  old  friend  Mr.  Gunn  in  a  friendly  and  not 
in  a  critical  way,  and  his  remarks  after  reading  the  release  that 
it  was  "  a  stiff  document,"  which  the  defendants  so  much  rely 
upon,  as  indicating  plaintiff's  knowledge  of  its  contents  and 
meaning,  makes  for  the  plaintiff's  view  rather  than  for  the 


242  ^^^  ONTARIO  WEEKLY  REPORTER. 

defendants',  for  it  was  not  "  stiff  "  in  any  proper  sense  if  the 
whole  claim  was  to  he  thereby  settled,  while  the  remark  had 
point  as  applied  to  the  smaller  or  interim  claim. 

The  case  is  clearly  one,  in  my  opinion,  for  the  applica- 
tion of  the  equitable  principle  that  the  general  words  of  a 
release  shall  be  restrained  and  confined  to  the  subject  matter 
under  discussion,  and  intended  by  the  parties  to  be  settled  or 
adjusted:  Lyall  v.  Edwards,  6  H.  &  N.  337;  London  and 
South  Western  R.  W.  Co.  v.  Blackmore,  L.  R.  4  H.  L.  610, 
at  p.  623 ;  the  choice  apparently  being  between  this,  the  charit- 
able view,  and  that  of  holding,  as  the  e\ddence  would  probably 
warrant,  that  plaintiff,  an  old  and  feeble  man,  had  been  over- 
reached in  circumstances  which  a  Court  of  equity  would 
have  no  difl&culty  in  relieving  against  on  the  ground  of  fraud. 

I  think  the  appeal  should  be  allowed  with  costs 


June  29th,  1905. 
C.A. 

FORSYTHE  v.  CANADIAN  PACIFIC  R.  W.  CO. 

Master  and  Servant — Injury  to  Third  Person  by  Negligence  of 
Servant — Scope  of  Employment — Railwwy — Sectionmen, — 
Piling  Ties  on  RoAlwwy  near  Crossing — Nuisance — New 
Trial 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court  (5 
0.  W.  R.  73)  affirming  the  judgment  at  the  trial,  of  Anglin, 
J.,  who  dismissed  the  action  upon  the  ground  that  there  vres 
no  evidence  proper  for  the  jury  in  support  of  plaintiff's  case. 

C.  Millar,  for  plaintiff. 

I.  F.  Hellmuth,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Oslv.r,  :Mac- 
LENNAN,  Garrow,  Maclajien,  JJ.A.),  was  delivered  by 

Garrow,  J.A.: — Plaintiff  is  a  carpenter  and  contractor. 
On  24th  August,  1903,  he  was  driving  across  defendants' 
track  in  the  township  of  Oxford  when  his  horse  became 
frightened,  apparently  by  a  pile  of  old  railway  ties  upon  the 
highway,  and,  by  reason  of  the  horse  swerving,  the  buggy 
wheel  went  into  the  ditch,  and  plaintiff  was  thrown  out  and 
very  severely  injured. 
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William  Torrance,  a  section  man,  called  by  plaintiff,  de- 
posed that  the  ties  were  placed  on  the  highway  by  himself 
and  Robert  Murphy,  another  section  man,  and  William  Dun- 
lop,  the  section  foreman,  the  others  acting  under  the  direction 
of  the  latter. 

Then  in  cross-examination  counsel  for  the  defendants 
asked: 

"  Q.  And  you  knew  who  was  taking  these  ties  there,  Mr. 
Dunlop?  A.  Yes.  Q.  To  bum  them  for  his  own  use?  A. 
Yes.    Q.  For  jBrewood?    A.  Yes." 

And  upon  this  rather  slender  foundation  is  constructed 
the  defence  which  has  so  far  succeeded,  namely,,  that  defend- 
ants' servants  in  placing  the  ties  upon  the  highway  were  not 
acting  within  the  scope  of  their  employment  or  for  the  de- 
fendants, but  for  the  section  boss,  Dunlop. 

A  motion  to  dismiss  the  action  was  made  at  the  close  of 
plamtifE's  case,  and  reserved,  and  the  Judge,  after  hearing 
evidence  for  the  defence,  submitted  certain  questions  to  the 
jury,  which  with  their  answers  are  as  follows : 

"  1.  Were  the  ties  in  question  placed  on  the  highway  by 
Dunlop  and  his  section  men  in  the  discharge  of  their  duties 
as  servants  of  the  defendant  company  ?    A.  Yes. 

"  2.  Was  the  presence  of  these  ties  on  the  highway  the 
cause  of  the  injuries  sustained  by  the  plaintiff  ?    A.  Yes. 

*'3.  What  damage  did  plaintiff  sustain?    A.  $4,000/' 

Afterwards  the  learned  Judge  gave  the  effect  to  defend- 
ants' motion  and  dismissed  the  action  with  costs,  upon  the 
ground  that  there  was  no  proper  evidence  to  go  to  the  jury 
in  support  of  the  affirmative  of  the  first  question  before  set 
out.  And  this  conclusion  was  affirmed  by  the  Divisional 
Court. 

As  has  been  said  more  than  once,  I  think  the  rule  of  law  in 
such  cases  is  reasonably  clear,  but  the  difficulty  arises  in 
applying  the  law  to  the  facts.  See  per  Lord  Coleridge,  C.J., 
in  Raynor  v.  Mitchell,  L.  R.  2  C.  P.  357,  at  p.  359.  .  .  . 
"  It  was  laid  down  in  Lord  Hale's  time  and  repeatedly  since, 
that  wherever  the  master  intrusts  a  horse  or  carriage  or  any- 
thing which  may  readily  be  made  an  implement  of  mischief, 
to  his  servant  to  be  used  by  him  in  furtherance  of  his  master's 
business  or  for  the  execution  of  his  orders,  the  master  will 
be  responsible  for  the  negligent  management  of  the  thing 
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intrusted  to  the  servaat  so  long  as  the  latter  Is  using  it  or 
dealing  with  it  in  the  ordinary  course  of  his  employment. 
That  is  undoubtedly  a  correct  statement  of  the  law."  .  .  . 
[Reference  to  Pollock  on  Torts,  4th  ed.,  p.  78;  Storey  v. 
Ashton,  L.  R.  4  Q.  B.  476.] 

Now,  within  these  definitions,  was  there  evidence  that 
defendants'  servants  placed  the  ties  in  question  on  the  high- 
way in  the  course  of  their  employment?  This  is  purely  a 
question  of  fact,  and,  in  my  opinion,  and  with  deference,  I 
think  there  was  reasonable  evidence  from  which  a  jury  might 
so  infer.  Their  employment  or  duty  at  that  time  was  to  get 
rid  of  the  no  longer  useful  and  now  incumbering  ties,  and 
to  do  so  two  modes  are  suggested,  both  of  which  had  pre- 
viously been  adopted— one  to  bum  them  on  the  defendants* 
own  lands,  the  other  to  permit  their  workmen  to  take  them 
home  for  firewood.  By  either  method  the  defendants*  pur- 
pose would  have  been  accomplished. 

But  the  ties  were  the  property  of  defendants,  and  there 
is  no  evidence  to  shew  that  they  had  ceased  to  be  their  pro- 
perty when  placed  on  the  highway,  even  assuming  "what  was 
certainly  not  proved,  that  Dunlop,  who  was  not  called,  in- 
tended to  afterwards  remove  them  to  his  own  house.  The 
work  was  done  by  defendants'  workmen  during  their  ordinary 
working  hours,  and  under  the  superintendence^  of  the  section 
boss,  and  apparently  in  good  faith. 

In  these  circumstances,  I  thinlv  plaintiff  made  out  a  prima 
facie,  and  the  issue  was  properly  for  the  jury. 

But  unfortimately  there  is  no  specific  finding  of  fact  upon 
the  vital  question  of  nuisance  or  no  nuisance,  which  was 
essentially  plaintiff's  cause  of  action.  A  nuisance  such  as  the 
one  in  question  is  not  necessarily  created  by  placing  an  object 
or  doing  an  act  causing  one  horse  to  be  frightened,  but  by 
doing  something  upon  or  near  the  highway  which  is  calcu- 
lated to  frighten  horses  generally  in  ordinary  circumstances. 
See  Roe  v.  Lucknow,  21  A.  R.  1. 

It  is  the  more  fortunate,  perhaps,  because,  as  appears  in 
the  notes  of  evidence,  there  was  evidence  of  other  horses 
having  been  frightened,  and  plaintiff's  counsel  was  apparent- 
ly quite  alive  to  the  necessity  of  such  a  finding  and  requested 
that  the  jury  should  be  so  instructed,  and  I  was  inclined  at 
first  to  think  it  might,  in  the  circumstances,  be  proper  to 
regard  the  matter  as  having  been  reaUy  passed  upon  by  the 
jury  and  to  be  necessarily  included  in  the  answer  to  the  2nd 
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question.  But  on  referring  to  the  charge  it  appears  that  the 
jury  were  not  told  that  the  question  of  nuisance  or  no  nui- 
sance depended  not  so  much  on  the  particular  result  to  the 
plaintiff^s  horse,  but,  as  I  think  they  should  have  been,  on 
the  larger  and  more  general  result,  to  horses  generally,  as 
before  indicated. 

Then  the  damages  awarded  are  large,  so  large  indeed  as 
to  appear  excessive,  and  upon  the  whole  I  think  the  proper 
result  is  to  allow  the  appeal  and  direct  a  new  trial,  when 
doubtless  the  matters  now  in  doubt  will  be  cleared  up  aud 
a  more  satisfactory  result  arrived  at. 

The  appeal  should  be  allowed  with  costs  and  the  costs 
of  the  former  trial  and  of  the  motion  in  the  Divisional  Court 
should  be  costs  to  plaintiff  in  any  event. 


June  29th,  1905. 
C.A. 

ATTORNEY-GENERAL  FOR  ONTARIO  v.  LEE. 

Revenus — Succession  Duty — "Aggregate  Value  "  of  Property — 
Meaning  of—R.  S.  0. 1897  ch,  24,  sees,  2,  3—1  Edw,  VII, 
ch,  8,  sec.  3, 

Appeal  by  defendouts  from  judgment  of  Falconbridge, 
C.J.,  4  0.  W.  R.  516,  9  0.  L.  R.  9,  on  a  question  of  the  con- 
struction of  the  Succession  Duties  Act,  R.  8.  0.  1897  ch.  24, 
as  amended  by  62  Vict.  (2)  ch.  9  and  1  Edw.  VII.  ch.  8. 

W.  R.  Riddell,  K.C,"  for  defendants. 

Frank  Ford,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

]Maclennan,  J.A.  : — .  .  .  The  action  was  brought  by 
the  Attorney-General  for  Ontario  for  a  declaration  of  the 
aggregate  and  dutiable  value  respectively,  for  the  purpose 
of  succession  duty,  of  the  estate  of  Walter  Sutherland  Lee, 
deceased,  who  died  on  or  about  4th  January,  1902,  having 
by  his  will  given  and  devised  all  his  property  to  defendants 
as  his  executors  for  the  benefit  of  his  widow  and  children,  and 
contingently  his  grandchildren. 
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Maclennan,  J.A.:— .  .  .  The  by-law  enacts  that  no 
cab  .  .  .  kept  for  hire  shall  stand  upon  or  in  any  street 
while  waiting  for  hire  or  engagement  or  while  unengaged, 
except  upon  certain  streets  specified. 

Defendant  is  a  livery  stable  keeper  duly  licensed. 

The  TCing  Edward  Hotd  Co.  own  and  manage  a  public 
hotel  in  King  street  within  the  city,  and  made  an  agreement 
with  defendant  to  supply  the  company  and  their  cus- 
tomers and  guests,  when  required,  for  a  term  of  5  years, 
with  vehicles  for  ordinary  use  in  driving  in  and  about  the 
city.  The  agreement  defines  the  character  and  furnishings 
of  the  vehicles  and  the  drivers  thereof,  and  requires  that  de- 
fendant shall  keep  at  all  times  at  least  3  carriages  in  attend- 
ance at  the  hotel  ready  for  immediate  use  when  required, 
every  such  carriage  to  be  deemed  as  hired  by  the  company 
at  a  charge  to  be  paid  by  them  of  1  cent  per  hour  from  the 
time  it  shall  be  in  attendance  at  the  hotd.  until  discharged 
therefrom  or  engaged  for  use.  It  is  further  provided  that 
the  company  shall  be  responsible  to  defendant  for  the  charges 
payable  to  him  for  carriages  used  by  guests  or  customers, 
engaged  or  ordered  by  or  through  the  clerks  or  servants  of  the 
liotel,  or  taken  up  at  the  hotel  at  the  usual  and  lawful  rates. 

This  agreement  has  been  acted  upon.  As  an  illustration 
of  its  operation,  one  of  the  drivers  says  he  was  summoned 
from  the  stables  to  the  hotel,  and  drove  a  party  of  guests  to 
the  theatre.  He  then  drove  back  to  the  hotel,  stood  on  the 
street  in  front  of  the  entrance  until  the  theatre  was  out, 
drove  there,  and  brought  the  party  back  to  the  hotel.  He 
refuses  to  be  engaged  by  any  one  but  hotel  guests  while  stand- 
ing there. 

Now,  it  cannot  be  denied  that  the  company  could  summon 
a  cab  either  from  a  livery  stable  or  a  cab-stand  for  the  use 
of  a  guest  or  guests,  and  that  such  a  cab  might  stand  for  a 
reasonable  time  until  the  guest  was  ready  without  violating 
the  by-law.  I  think  it  is  common  knowledge  that  a  great 
hotel  constantly  orders  carriages  for  its  guests,  and  that  in 
the  case  of  a  great  hotel  this  must  be  a  necessary  and  im- 
portant part  of  its  business.  It  might  have  a  livery  stable 
and  horses  and  cariages  of  its  own,  and  if  so  why  might  it 
not.  have  as  many  as  3  carriages  constantly  at  its  door  if  the 
business  required  it  ?  It  could  not  do  that  if  the  public  use 
of  the  street  was  thereby  unreasonably  obstructed;  and  if, 
instead  of  having  stables  and  horses  and  vehicles  of  its  own. 
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it  makes  such  an  agreement  as  the  present  with  a  livery 
keeper,  its  rights  and  the  limitations  thereof  must  be  the 
same.  WTiile  standing  at  the  door  defendant  is  already  en- 
gaged; he  is  not  waiting  to  be  engaged  or  hired  or  unengaged 
within  the  meaning  of  the  by-law,  notwithstanding  the  merely 
nominal  consideration  while  waiting.  I  think  a  doctor,  or 
other  person  having  frequent  use  for  a  vehicle  at  uncertain 
times,  might  made  a  similar  agreement  with  a  cabman  with- 
out the  latter  being  exposed  to  the  penalty  of  the  by-law.  It 
would  be  simply  a  question  of  making  a  reasonable  use  of  the 
street.     .     .     . 

[Attorney-General  v.  Bright  and  Hove  Co-operative 
Supply  Association,  [1901]  1  Ch.  276,  referred  to.] 

I  think  the  appeal  should  be  allowed,  and  the  conviction 
set  aside,  with  costs  here  and  below. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clll^ion,  referring  to  Canadian  Pacific  R.  W.  Co.  v.  City  of 
Toronto,  1  0.  W.  R.  255;  Devine  v.  Holt,  20  Cox  C.  C.  625; 
Allen  V.  Tunbridge,  L.  R.  6  C.  P.  481. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

June  29th,  1905. 

C.A. 

REX  V.  CRUTTENDEN. 

Criminal  Law — Forging  or  Falsely  Applying  Trade  Mark — 
Prosecution  for — Defence  —  Invalidity  of  Registration — 
Title  to  Exclusive  Use  of  Registered  Words — Descriptive 
Words. 

The  defendant  was  charged  before  the  police  magistrate 
for  the  city  of  Toronto,  upon  the  information  of  one  Charles 
Rose,  but  at  the  instance  of  the  Kress  and  Owen  Company, 
chemists  and  manufacturers  of  pharmaceutical  preparations, 
with  the  oflfence  of  forging  a  trade  mark,  to  wit,  the  trade 
mark  "  Glyco-Thymoline,'*  and  falsely  appljnng  to  certain 
goods  a  trade  mark  or  mark  so  nearly  resembling  a  trade 
mark  as  to  be  calculated  to  deceive,  contrary  to  sec.  447  of 
the  Criminal  Code  and  amendments. 

VOL.   VI.  O.W.R.  WO.  7—18 


250  i?'^^  ONTARIO  WEEKLY  REPORTER, 

By  defendant's  consent  the  charge  was  tried  summarily 
by  the  police  magistrate,  who  convicted  the  defendant  and 
remanded  him  for  sentence. 

The  police  magistrate  submitted  the  following  questions 
for  the  opinion  of  the  Court: — 

1.  Whether  upon  the  evidence  defendant  was  guilty  as 
charged. 

2.  Whether  defendant,  in  using  the  words  "  Glyco- 
Thymol ''  on  his  preparation,  was  guilty  of  falsely  applying 
to  the  goods  in  question  the  trade  mark  of  the  Kress  and 
Owen  Company  or  a  mark  so  nearly  resembling  their  trade 
mark  as  to  be  calculated  to  deceive  within  the  meaning  of 
sec.  447  of  the  Criminal  Code  of  Canada. 

3.  Whether,  the  trade  mark  of  the  Kress  and  Owen  Com- 
pany was  a  proper  subject  of  a  trade  mark,  and  if  so  whether 
the  use  by  defendant  of  the  words  "  Glyco-ThyTiiol,"  in  the 
circumstances  set  out  in  the  evidence,  made  him  guilty  of  a 
violation  of  the  provisions  of  sec.  447  of  the  Criminal  Code. 

J.  MacGregor,  for  defendant. 

J.  W.  Curry,  K.C.,  for  the  prosecutor. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXNAN,  Garrow,  Maclarex,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.: — The  trade  mark  which  defendant  is 
charged  with  forging  and  falsely  applying  is  registered  in 
Canada,-  and  consists  solely  of  the  words  "  Glyco-Thymoline," 
which  is  said  to  be  the  name  of  a  medicinal  compound  sold  by 
the  Kress  and  Owen  Company,  in  the  form  of  a  solution  in 
bottles. 

Defendant  makes  and  sells  a  solution,  of  which  the  chief 
ingredients  are  thymol  and  glycerine,  which  he  has  named 
Glyco-Thymol. 

Both  parties  label  their  bottles  in  much  the  same  manner. 
On  one  side  of  the  Kress  and  Owen  Company's  bottle  there  is 
a  label  with  the  words  "  Glyco-Th^'moline,"  and  on  the  op- 
posite side  is  a  label  giving  directions  for  use.  On  one  side 
of  defendant's  bottle  there  is  a,  label  with  the  words  "  Glyco- 
Thymol/'  and  on  the  opposite  side  directions  for  use,  in  much 
the  same  terms  as  the  Kress  and  Owen  Company's  label. 

Defendant's  position  is  that  the  words  ^^Glyco-Thymoline" 
used  by  the  Kress  and  Pwen  Company  are  merely  descriptive 
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words,  and  cannot  be  the  subject  of  a  valid  trade  mark,  and 
that  the  solution  which  he  makes  and  sells  is  properly  de- 
scribed by  the  words  "  Glyco-Thymol/' 

It  is  to  be  regretted  that  the  questions  raised  were  not 
made  the  subject  of  a  civil  action,  instead  of  resort  being  had 
to  the  provisions  of  the  criminal  law.  Defendant  appears  to 
be  carrying  on  an  extensive  business  as  a  retail  druggist  and 
chemist,  with  at  least  two  establishments  in  the  city  of  To- 
ronto. He  appears  to  have  in  stock  and  to  sell  the  Kress  and 
Owon  Company  solution  as  well  as  his  own,  and  to  supply 
whichever  is  called  for  by  a  customer.  His  business  is  carried 
on  openly,  and,  so  far  as  the  evidence  discloses,  he  is  a  re- 
sponsible man.  In  the  circumstances  it  would  be  much  more 
fitting  that  the  respective  rights  of  the  Kress  and  Owen  Com- 
pany and  the  defendant  should  be  tried  and  determined  either 
in  the  Exchequer  Court  of  Canada  or  in  the  High  Court  of 
Justice  for  Ontario. 

At  the  trial  the  case  was  virtually  dealt  with  as  a  case  of 
passing  off  defendant's  goods  for  those  of  the  Kress  and  Owen 
Company,  which  was  not  the  offence  charged,  and  could  only 
be  the  subject  of  a  civil  action  for  injunction  and  damages. 
It  is  not  at  all  the  same  thing  as  forging  or  falsely  applying 
a  trade  mark.  But  defendant  is  not  to  be  deprived  of  his 
rights  because  of  the  form  in  which  the  proceedings  have 
been  launched  against  him.  He  ought  not  to  be  deprived 
of  the  benefit  of  defences  which  would  be  open  to  him  in  a 
civil  action. 

It  is  well  settled  that  in  an  action  for  infringement  of  a 
trade  mark  it  is  open  to  the  defendant  to  shew  by  way  of 
defence  that  the  plaintiff  has  no  legal  title  to  the  exclusive 
use  of  the  trade  mark  that  he  has  registered.  The  defendant 
is  not  driven  to  an  application  to  remove  the  trade  mark  from 
or  to  rectify  the  register.     .     .     . 

[Reference  to  Partlo  v.  Todd,  17  S.  C.  R.  196;  Provident 
Chemical  Works  v.  Canada  Chemical  Manufacturing  Co.,  4 
0.  L.  R.  546;  Spilling  v.  O'Kelly,  8  Ex.  C.  R.  426.] 

The  president  of  the  Kress  and  Owen  Company  in  his 
evidence  before  the  police  magistrate  stated  that  they  have  n 
Trade  mark  in  every  cotmtry  in  the  world,  but  this,  it  is 
scarcely  necessar}*  to  remember,  is  not  proof  of  the  existence 
of  such  trade  marks.  The  only  trade  mark,  within  the  mean- 
ing of  the  term  as  defined  by  sec.  443  of  the  Code,  which  has 
been  proved,  is  the  one  registered  in  Canada. 
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It  is  not  at  all  satisfactory  to  be  obliged  to  deal  with  the 
validity  of  a  trade  mark  or  to  determine  whether  the  words 
claimed  can  form  the  subject  of  a  valid  trade  mark  upon 
the  evidence  adduced  in  this  case.  It  may  be  that  upon  a 
fuller  investigation  it  can  be  demonstrated  that  the  trade 
mark  as  registered  confers  upon  the  Kress  and  Owen  Com- 
pany the  exclusive  right  to  use  the  registered  words.  But, 
dealing  with  the  question  as  presented  upon  the  evidence,  in 
ojder  to  answer  the  questions  submitted  by  the  case,  the  con- 
clusion must  be  that  it  has  been  shew^n  that  the  trade  mark 
does  not  give  title  to  the  exclusive  use  of  the  registered  w'ords. 
It  cannot  therefore  be  enforced  against  defendant  in  this 
proceeding.  The  words  are  merely  descriptive,  and  although, 
as  pointed  out  by  Mr.  Curry,  the  language  of  our  Trade 
Marks  Act  differs  from  that  of  the  English  Act,  in  that  it 
employs  more  and  perhaps  somewhat  wider  terms,  yet  under 
our  law,  as  under  the  English  law,  a  merely  descriptive  word 
or  name,  that  is,  a  word  or  name  which  merely  denotes  the 
goods  or  articles  or  some  quality  attributed  to  them,  is  not 
capable  of  registration  as  a  trade  mark :  Provident  Chemical 
Works  V.  Canada  Chemical  Manufacturing  Co.  (supra). 

This  conclusion  answers  the  last  question  submitted  in 
defendant's  favour.  And  upon  that  the  answers  to  the  first 
and  second  questions  naturally  follow  in  his  favour. 

The  result  is  that  the  conviction  must  be  quashed. 


June  29th,  1905. 
C.A. 

DELEHAXTY  v.  MICHIGAN  CENTRAL  B.  W.  CO. 

Damages — Remoteness — Bailway — Ejection  of  Passenger  from 
Train — Subsequent  Drowning  —  Negligence  —  Absence  of 
Causal  Connection. 

Appeal  by  defendants  from  judgment  of  Britton,  J., 
3  0.  W.  R.  788,  upon  the  findings  of  a  jury,  in  favour  of 
plaintiffs,  the  wife  and  daughter  of  E.  J.  Delehanty,  for 
$3,000  and  $2,000  damages  respectively,  in  an  action  under 
the  Fatal  Accidents  Act  for  his  death  by  the  alleged  negli- 
gence of  defendants"  servants. 

I.  F.  Hcllmnth,  K.C,  nnd  D.  W.  Saunders,  for  defen- 
dants. 

G.  F.  Shepley,  K.C.,  and  G.  H.  Pettit,  Welland,  for  plain- 
tiffs. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXXAX,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Maclexxax,  J. a.: — The  question  in  this  appeal  is 
whether  there  was  evidence  on  which  the  jury  could  properly 
find  a  verdict  for  plaintiffs.     .     .     . 

The  deceased  was  a  first  class  passenger  in  defendants' 
evening  train  from  Detroit  to  Buffalo.  He  was  a  strong, 
athletic  man  about  30  years  of  age.  In  the  course  of  the 
journey  he  indulged  in  drinking  to  an  extent  which  excited 
him  mentally  but  not  physically.  He  committed  several  dis- 
orderly acts  by  the  way,  ringing  the  ])ell  in  the  smoking  com- 
partment, smashing  the  glass  over  the  tool  case,  and  finally 
interfering  with  a  gentleman  and  a  lady  lying  in  their  berths. 
This  last  occurrence  was  a  short  time  before  the  train  reached 
the  Bridgeburg  station,  situate  about  700  feet  from  the  en- 
triince  to  the  International  Railway  Bridge,  which  spans  the 
Niagara  river.  On  arriving  at  the  station,  about  10.30  p.m., 
the  conductor  required  the  deceased  to  leave  the  train,  which 
he  did  with  little  or  no  objection,  and  he  was  told  that  there 
was  the  station  and  the  waiting  room.  The  track  on  which 
the  train  stood  was  opposite  to  the  station,  but  60  to  80  feet 
therefrom,  and  when  the  train  started  he  had  moved  some 
distance  towards  the  station. 

The  International  Bridge  is  an  iron  frame,  composed  of 
horizontal  chords  or  girders  connected  by  transverse  nearly 
upright  columns.  It  is  not  a  foot  or  carriage  bridge,  but 
merely  a  railway  bridge.  It  is,  however,  used  as  a  footway 
by  the  railway  servants  and  by  others  with  the  permission  of 
the  Grand  Trunk  Railway  Company,  who  are  the  owners. 
There  is  no  continuous  floor,  but  the  ties  lie  so  closely  that  a 
person  could  not  fall  through.  The  sides,  at  track-level,  are 
composed  of  girders  15  inches  high  and  2  feet  wide,  from 
which  columns  rise,  at  intervals,  to  other  girders  above.  There 
is  also  a  lattice  work  over  the  lower  girders.  Besides  this,  a 
wooden  stringer  10  inches  thick  runs  along  adjacent  to  the 
girders  on  both  sides,  at  track  level. 

Soon  after  the  train  had  passed,  the  bridge  guard,  who 
wa-j  in  the  bridge  office,  from  a  window  saw  deceased  passing 
upon  the  bridge.  Soon  afterwards  another  train  emerged 
from  the  bridge  going  westerly.  The  guard  then  took  his 
lamp  and  proceeded  to  walk  over  the  brid.Ere;  after  walking 
some  distance  he  came  to  span  No.  3,  and  there  saw  deceased 
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standing  against  an  upright  cohunn.  He  turned  his  light 
upon  him,  and  deceased  said :  "  Take  that  light  away  or  I 
will  knock  your  damned  brains  out.''  He  had  what  appear- 
ed to  be  a  stone  in  his  hand.  The  guard  then  asked  him  if 
he  had  a  permit  or  a  pass  for  the  bridge,  to  which  the  de- 
ceased replied,  using  the  same  expression  as  before.  De- 
ceased then  got  up,  standing  upon  the  chord  or  girder.  The 
guard,  thinking  he  was  drunk  or  crazy,  and  might  be  about 
to  jump  into  the  river,  pulled  him  down.  There  was  a 
struggle,  the  light  went  out,  and  the  guard  got  his  foot  be- 
tween the  ties,  and  had  some  trouble  in  extricating  it.  Mean- 
time deceased  had  moved  on,  and  soon  afterwards  the  guard 
heard  a  splash,  and,  running  forward  about  140  feet,  saw 
deceased  in  the  river  below,  and  heard  him  crying  out.  Be- 
fore assistance  could  be  procured,  he  was  drowned,  and  his 
body  was  afterwards  recovered. 

There  isi  no  evidence  that  deceased  was  unable  to  take  care 
of  himself.  He  was  simply  mischievous.  His  widow  in  her 
evidence  says  that  when  he  was  on  one  of  his  sprees  "  he  was 
very  boisterous,  he  was  devilish,  and  very  ugly ;  he  walked  all 
right,  he  never  did  any  harm  to  himself,  but  he  would  break 
up  things  and  act  ugly,  not  with  me,  but.things  around  him; 
he  would  make  a  noise  and  do  things  like  that." 

Now,  in  these  circumstances,  I  think,  with  great  respect, 
there  was  no  evidence  of  negligence  fit  to  be  submitted  to  a 
jury. 

Xegligence  is  a  breach  of  some  duty  owed  to  another.  It 
is  said  the  train-men  should  not  have  put  him  off;  that 
Buffalo  was  only  about  a  mile  distant;  and  that  they  should 
have  carried  him  to  his  destination,  and  should  have  watched 
him,  and  have  restrained  him  from  mischief  until  arrival. 
But  the  train-men  all  had,  other  duties  in  approaching  a  large 
city,  and  could  not  have  stood  as  a  guard  over  this  violent 
man;  and  so  they  did  the  only  thing  they  could  do;  they  set 
him  down  and  left  him  in  a  place  of  safety.  Again,  it  is 
said  they  should  have  placed  him  in  charge  of  some  one  at 
the  station.  But  what  happened  between  him  and  the  bridge 
guard  shews  what  would  probably  have  occurred  if  they  had 
attempted  to  do  that.  That  he  was  capable  of  taking  care 
of  himself  physically  is  apparent  from  his  having  allowed  the 
second  train  to  pass  him  on  the  bridge  without  injury,  and 
his  having  afterwards  struggled    with    the    bridge    guard. 
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Whether  he  fell  over  the  girder  accidentally  or  threw  him- 
self over  deliberately,  it  is  impossible  to  decide.  But  it  is 
equally  impossible  to  say  that  his  death  was  the  natural  or 
probable  result  of  his  being  removed  from  the  train.  .  .  . 
Appeal  allowed  and  action  dismissed. 


June  29th,  1905. 
.     C.A. 

STUART  V.  METROPOLITAN  R.  W.  CO. 

Street  Railways — Injury  to  Person — Non-repair  of  Highway 
— Actionable  Breach  of  Duty  —  Statute  —  Agreement  with 
Municipalities, 

Appeal  by  defendants  from  judgment  of  Idington,  J., 
in  favour  of  plaintiff,  upon  the  findings  of  a  jury,  in  an  ac- 
tion to  recover  damages  for  an  injury  received  by  plaintiff  in 
being  thrown  from  a  waggon  which  was  being  driven  on  a 
public  street  in  the  village  of  Aurora,  in  the  county  of  Yorlc, 
owing  to  the  waggon  coming  in  contact  with  a  rail  on  de- 
fendants' street  railway,  which  was  laid  in  the  travelled  part 
of  the  highway. 

E.  E.  A.  DuVemet  and  C.  A.  Moss,  for  defendant-". 

McGregor  Young,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  !M\c- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J.A.: — The  case  was  submitted  to  the  jury 
generally  without  questions,  and  they  simply  found  for  plain- 
tiff with  damages  fixed  at  $900,  for  which  with  costs  judg- 
ment was  awarded.  In  his  charge  the  Judge  left  it  to  the 
jury  to  find  whether  the  highway  in  that  part  thereof  be- 
tween ihe  rails  (the  part  in  question)  was  or  was  not  in  reason- 
able repair,  and  if  not  whether  the  condition  was  caused 
either  by  originally  defective  const ructioii  of  the  tramway  or 
by  want  of  subsequent  repair,  at  the  same  time  telling  them 
that  he  thought  there  was  but  slight  evidence  of  defective 
construction,  and  in  effect  directing  their  attention  chiefly 
to  the  question  whether  or  not  defendants  had  neglected  their 
duty  to  maintain  in  proper  repair.  And  as  to  the  legal 
obligation  or  duty  the  Judge  told  the  jury  that  defendants 
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were  bound  "  to  so  construct  the  road  and  to  keep  it  in  repair 
or  maintain  it  that,  having  regard  to  all  the  surrounding 
circumstances,  by  a  reasonable  degree  of  care  in  applying  the 
proper  materials,  they  wovdd  render  travelling  over  the  road 
as  safe  as,  consistently  with  the  running  and  existence  of  the 
road  there,  it  might  reasonably  be."  And  again:  "  I  direct 
you  as  a  matter  of  law  that  defendants  are  liable  if  by  their 
negligence  they  have  failed  to  construct  or  maintain  that  paxt 
of  the  road  in  question  within  the  roadbed  in  a  reasonable 
and  proper  manner  and  with  a  reasonable  regard  to  all  the 
surrounding  circumstances."     .     .     . 

Defendants  objected  to  the  charge  that  there  was  no  suffi- 
cient evidence  of  want  of  repair,  and  that  their  only  obliga- 
tion to  repair  or  maintain  arose  under  their  agreements  with 
the  corporation  of  the  county  of  York,  for  breaches  of  which 
they  could  not  be  sued  by  plaintiff.     .     .     . 

Dealing  first  with  the  question  of  fact;  there  undoubtedly 
was  evidence  which,  if  believed  by  the  jury,  warranted  a 
finding  that  the  highway  was  not  in  a  reasonable  state  of 
repair  by  reason  of  the  rail  against  which  the  wheel  came, 
thereby  causing  the  jolt  which  threw  plaintiff  from  the  wag- 
gon, being  unduly  elevated  above  the  roadbed  between  the 
rails. 

And  it  appears  to  me  to  be  a  matter  of  no  consequence 
whether  that  condition  was  due  to  defective  construction  or 
to  defective  maintenance.  In  either  case  defendants  would 
be,  I  think,  liable  unless  distinctly  excused  by  statutory 
authority. 

The  public  right  of  travel  over  every  part  of  a  highway 
is  paramount.  And  it  is  an  old  and  well  established  prin- 
ciple that  when  this  public  right  is  interfered  with  for  pri 
vate  purposes,  even  under  authority,  such  interference  is 
upon  a  condition,  continuing  in  its  nature,  that,  so  long  as 
the  interference  lasts,  the  least  possible  interference  with  tlu* 
paramount  public  right  will  take  place:  Regina  v.  Ely,  15 
Q.  B.  at  p.  844;  Regina  v.  Kerrison,  3  IL  &  S.  526;  Oliver 
V.  North  Eastern  R.  W.  Co.,  L.  R.  9  Q.  B.  409. 

A  street  railway,  even  although  authorized  by  statute,  is 
only  after  all  a  private  enterprise,  and  is  on  no  higher  foot- 
ing of  immunity  from  this  condition  than  any  other  author- 
ized interference  for  a  private  purpose. 


iSTlART  V.   METUOPOLITAS   It.   ^Y.  CO.  257 

Defendants  were  incorporated  by  40  Vict.  eh.  84  (0.), 
and  were  thereby  authorized  to  construct  a  double  or  single 
track  railway  upon  the  streets  within  the  city  of  Toronto  and 
adjoining  municipalities,  subject  to  an  agreement  to  be  made 
between  defendants  and  the  municipal  coimcils  as  to  con- 
struction, maintenance,  and  repair  of  roadway  and  renewals, 
and  aU  other  matters  and  things  relating  to  roadway  and 
works,  and  under  and  subject  to  by-laws  of  the  municipali- 
ties. 

And  by  sec.  14  the  condition  or  duty  to  which  I  have 
before  referred,  so  far  from  being  excused,  is  expressly  de- 
fined and  declared,  that  section  providing  that  the  rails  shall 
be  so  laid  as  to  cause  the  least  possible  inconvenience  to  the 
general  traffic  consistent  with  the  proper  working  of  the 
company,  to  be  flush  as  nearly  as  practicable  with  the  streets, 
which  shall  be  kept  cleaned  and  in  proper  repair  between, 
-and  for  18  inches  on  each  side  of,  the  rails,  at  the  expense 
of  the  company. 

The  defendants"  powers  were  extended  under  subsequent 
statutes,  56  Vict.  ch.  94  and  60  Vict.  ch.  93,  but  sec.  14  of 
the  Act  of  incorporation  has  never  in  terms  been  repealed. 
The  only  statutorj^  provision  to  which  we  were  refen-ed  by 
defendants'  counsel  as  having  repealed  it,  was  that  contained 
in  sec  10  of  56  Vict.  ch.  84  (0.),  which  says  that  "all  the 
provisions  of  the  Act  incorporating  the  saicl  company  incon- 
sistent with  this  Act  are  hereby  repealed."  The  latter  statute 
authorized  a  change  in  the  name  of  defendants,  confirmed 
certain  agreements  and  a  by-law  of  the  county  of  York, 
authorized  an  extension  of  the  line  to  Lake  Simcoe,  and  en- 
larged the  powers  of  the  company  in  several  particulars 
unnecessary  to  specify,  but  there  is  not  a  word  in  it,  so  far 
as  I  am  able  to  see,  inconsistent  with  the  continuance  in 
force,  as  applicable  both  to  the  original  and  the  extended 
line,  of  the  very  necessary  and  proper  provisions  of  sec.  14. 

Then  under  these  statutes  agreements  were  entered  into 
between  defendants  and  the  municipal  councils  providing  for 
the  terms  upon  which  the  track  might  be  laid  and  operated  and 
for  its  repair  and  maintenance,  and  for  indemnity  against 
claims  arising  from  its  construction  and  operation,  but,  in  so 
far  as  the  present  subject  is  concerned,  these  are  but  amplifica- 
tions, and  in  no  sense  limitations,  of  the  statutory  duty  pre- 
scribed by  sec.  14,  which  of  course  could  not,  as  against  the 
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public  right,  be  reduced  by  agreement,  although,  it  might  be  in 
that  mode  enlarged,  under  the  terms  of  the  statutes.  If  plain- 
tiff's right  depended  upon  these  agreements,  I  would  agree 
with  the  argument  of  defendants  that  she  could  not  maintain 
an  action  based  upon  a  breach.  But  her  right  of  action  is 
not  based  upon  the  agreement,  but  upon  the  breach  of  the 
duty  prescribed  by  the  statute,  a  duty  which  would  probably, 
as  I  have  before  pointed  out,  exist  at  common  law  unless 
expressly  relieved  from  by  statute.  And  that  an  action  will 
lie  for  a  breach  of  such  duty  by  a  person  injured  thereby  is, 
I  think,  amply  warranted  by  authority.  See  Halifax  Street 
R.  W.  Co.  V.  Joyce,  23  S.  C.  K.  258;  Dublin  United  Tram- 
ways Co.  V.  Fitzgerald,  [1903]  A.  C.  99;  Ogston  v.  Aberdeen 
Di.^trict  Tramways  Co.,  [1897]  A.  C.  111. 

Objection  was  also  taken  by  defendants  to  the  amount 
of-  the  damages  awarded,  but  we  intimated  at  the  hearing 
that  we  could  not  interfere  upon  that  ground. 

1  think  for  these  reasons  the  ai)peal  fails  and  should  be 
dismissed  with  costs. 


June  29th,  1905. 
C.A. 

MILLER  V.  GLOBE  PRINTING  CO. 

Contract  —  (^onslruclion  —  Services  of  Advertising  Agent  — 
Eeniuneration — Territory — ^'.4//  Ilusiness  you  may  Secure '' 
— Duainetis  from  Agent^s  Territory  not  Secured  by  him. 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
judgment  of-BRiTTox,  J.,  3  0.  W.  R.  369,  in  an  action  to 
recover  remuneration  for  plaintiff's  services  as  advertising 
representative  of  defendants,  the  publishers  of  a  newspai>er, 
in  part  of  Ontario  west  of  Toronto,  from  10th  May,  1901,  to 
23rd  October,  1903. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 
G.   C.  Gibbons,  K.C.,  and  G.  N.  AVeekes,  London,  for 
plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O..  Osler,  Mac- 
LENNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Maclexxan,  J.A.:— The  question  in  this  appeal  is  the 
construction  of  the  a^nTenicnt  between  the  parties,  and  it  is 
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certainly  one  of  some  nicety.  Upon  the  best  consideration 
which  I  have  been  able  to  give  to  it,  I  am  unable  to  agree 
with  the  conclusion  ol  my  brother  Britton  that  it  ought  to 
be  in  favour  of  plaintiffs  contention,  but  rather  that  it  should 
be  in  favour  of  that  of  defendants. 

I  think  the  governing  words  of  the  contract  are  the  words 
"  all  business  you  may  secure/*  in  the  district  defined.  I 
think  there  is  nothing  in  the  contract  which  abrogates  or 
qualifies  or  reduces  the  meaning  of  those  words. 

Stress  was  laid  in  argument,  as  it  is  in  tne  judgment, 
upon  plaintiff's  appointment  as  advertising  representative  of 
defendants  in  the  district,  and  his  having  the  whole  field. 
But  whichever  way  the  question  is  decided,  it  is  true  he  was 
such  a  representative,  and  could  operate  in  the  whole  field; 
but  that  does  not  determine  that  he  was  to  be  paid  for  busi- 
ness which  was  not  secured  by  him,  but  which  came  to  defen- 
dants independently  of  him  or  his  exertions. 

Then  it  was  argued  that  the  illustrations  used  in  the  con- 
tract enlarge  the  meaning  of  the  words  "  all  business  you 
may  secure,"  or  rather  do  away  with  the  last  three  words,  so 
that  it  must  be  read  as  if  the  words  were  merely  "  all  busi- 
ness," without  any  qualification.  These  illustrations  are  used 
merely  for  the  purpose  of  shewing  how  his  remuneration  was 
to  be  computed.  Defendants  had  $4,800  already  from  the 
district,  and  it  was  assumed  that,  independently  of  plain- 
tiflPs  exertions,  they  would  continue  to  receive  that  sum; 
therefore,  they  agree  to  give  him  10  per  cent,  upon  that  sum, 
whether  secured  by  him  or  not,  and  25  per  cent,  upon  the. 
excess.  It  is  true  that  that  excess  is  spoken  of  as  coining 
"  from  your  district "  and  as  "  everything  beyond,*'  but  there 
is  nothing  te  suggest  that  this  excess  is  to  include  business 
not  secured  by  plaintiff,  but  which  might  come  to  defendants 
altogether  independently  of  his  exertions. 

It  was  also  contended  that  Mr.  Taylor's  letter  of  24th 
May  shews  that  defendants  construed  the  contract  a?  now 
contended  for  by  plaintiff. 

The  plaintiff  had  canvassed  the  McClary  Co.  and  obtained 
the  promise  of  a  contract  from  them  of  $600,  and,  by  a  letter 
of  23rd  May,  communicated  it  to  defendants,  and  in  doing  so 
informed  them  that  the  McClary  people  had  put  him  off  on 
two  occasions,  saying  they  intended  to  advertise  in  the  Globe, 
but  had  promised  a  Mr.  Yeigh  to  place  it  only  through  him, 
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or  to  give  the  contract  only  to  him,  and  but  for  that  reason 
they  were  to  forward  the  contract  to  defendants  direct.  The 
answer  to  that  by  defendants  on  24:th  May  was  that  it  made 
no  difference  either  to  Mr.  Yeigh  or  the  Globe,  that  Mr.  Yeigh 
was  on  a  salan',  not  on  a  commission,  and  the  field  wa^s  en- 
tirely in  plaintiff's  hands. 

I  do  not  think  this  letter  throws  any  light  upon,  or  tends 
to  qualify,  tlie  meaning  of  the  contract.  Whatever  had  passed 
between  ^IcClary  k  Co.  and  Mr.  Yeigh,  plaintiff  had  procured 
the  contract  from  them,  and  it  was  "  business  secured  ^'  ]\y 
him. 

If  was  also  argued  that  it  might  be  difficult,  if  not  im- 
possible, in  some  cases  for  plaintiff  to  prove  that  business 
which  defendants  received  from  the  district  was  business 
secured  by  him,  while  such  might  be  the  fact,  but  I  think 
there  is  no  presumption  either  way,  and  that  it  rests  uj)on 
plaintiff  in  any  case  to  shew  affirmatively  that  any  particular 
business,  on  which  he  claims  the  higher  commission,  was 
secured  by  him. 

The  rule  of  construction  of  contracts  requires  that  effect 
must  be  given  to  the  words  "you  may  secure*'  used  in  the 
present  case,  unless  they  are  found  to  be  totally  repugnant  to 
the  general  intent  of  the  words  used,  taken  as  a  whole.  In 
the  last  edition  of  Pollock  on  Contracts  (1902),  p.  255, 
it  is  said :  "  The  one  universal  principle  is  that  effect  is  to 
be  given  to  the  intention  of  the  parties  collected  from  their 
expression  of  it  as  a  w^hole.  It  must  be  collected  from  the 
whole;  that  is,  particular  terms  are  to  be  construed  in  that 
sense  which  is  most  consistent  with  the  general  intention. 
It  must  also  be  collected  from  what  is  expressed,  not  from  a 
mere  conjecture  of  some  intention  which  the  parties  may 
have  had  in  their  minds,  and  would  have  expressed  if  they 
had  been  better  advised."  .  .  .  [Reference  also  to  Addi- 
son on  Contracts,  10th  ed.  (1903),  p.  42;  Leake  on  Contracts, 
3rd  ed.,  p.  187;  North  Kastern-R.  W.  Co.  v.  Hastings,  [1900] 
A.  C.  207.] 

The  ver}'  purpose  of  plaintiff's  employment  was  to 
secure  an  increase  of  defendants'  business.  They  had  a  con- 
siderable amount  of  business  already  from  that  district,  and 
hoped  by  the  employment  of  plaintiff  to  increase  it,  and 
therefore  they  agree  to  pay  him  10  per  cent,  upon  the  named 
amount  of  the  existing  business,  and  25  per  cent,  upon  the 
expected  increase  which  he  might  secure.     That  is  so  plainly 
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and  distinctly  stated  that  it  cannot  be  disregarded,  in  my 
opinion,  without  making  a  new  contract  for  the  parties. 

It  was  contended  by  defendants  that  plaintiff  ought  to 
recover  nothing  for  business  secured  by  him  after  18th  March, 
11)03,  because  he  had  placed  business  with  other  newspapers 
from  and  after  that  date.  1  think  it  does  not  appear  that 
he  gave  business  to  other  newspapers  which  he  might  have 
given  to  defendants,  and,  while  his  beginning  to  act  for  others 
might  l)e  a  good  reason  for  terminating  the  engagement,  1 
do  not  think  plaintiff  should  be  deprived  of  his  commission 
for  business  which  defendants  received  through  him  after- 
wards until  his  engagement  was  terminated  on  23rd  October. 
On  that  point  1  think  the  Judge  is  right. 

The  plaintiff  has  cross-appealed  in  respect  of  the  broken 
period  between  18th  May  and  23rd  October,  1903,  claiming 
that  his  commission  should  be  allowed  at  10  per  cent,  only 
on  a  proportion  of  $4,800  for  the  broken  period,  and  25 
per  cent,  on  the  excess  of  the  business  over  that  proportion. 
I  do  not  think  that  ought  to  be  done.  The  parties  had  power 
to  terminate  the  agreement  at  any  time,  and  the  moment 
$4,800  of  business  had  been  secured  for  that  new  year,  the 
10  per  cent,  and  no  more  became  fixed  and  was  due,  and  the 
higher  rate  then  commenced  and  continued  until  the  engage- 
ment came  to  an  end. 

The  appeal  should,  therefore,  be  allow^ed  to  the  extent  1 
have  indicated,  and  the  cross-appeal  should  be  dismissed,  and 
if  the  parties  are  unable  to  settle  the  account,  the  reference 
may  be  had  to  ascertain  how  it  stands. 

The  defendants  should  have  the  costs  of  the  appeal  and 
the  cross-appeal,  and  the  costs  of  the  action  and  reference 
should  be  reserved. 


June  29th,  1905. 
C.A. 

TAYLOR  v.  TOWXSHIP  OF  COLLINGWOOD. 

Nuisance  —  Construction  of  Road  —  Flooding  Neighhouring 
Land — Accumulation  and  Discharge  of  ^Vater — Damngcs 
— Injunction — Scope  of — Culverts  —  Municipal  Corpora' 
tion. 

Appeal  by  defendants  from  judgment  of  FALCONnRiDOE, 
C.J.,  3  0.  W.  R.  368. 
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The  action  was  by  a  farmer  against  the  township  corpora- 
tion for  damages  alleged  to  have  been  caused  to  plaintiff's 
farm  and  beehives  by  reason  of  the  discharge  of  waters  there- 
upon from  a  highway  known  as  the  Mountain  road,  and  for 
an  injunction  restraining  further  discharge. 

The  matters  in  question  were  referred  for  hearing  and 
determination  to  the  senior  Judge  of  the  County  Court  of 
Grey,  who,  after  viewing  the  premises  and  taking  a  great 
deal  of  evidence,  made  his  report  finding  plaintiff  entitled 
to  $100  damages  and  to  an  injunction  against  further  dis- 
charge from  the  highway  upon  plaintiff's  land. 

Upon  appeal  by  defendants  the  report  was  confirmed  by 
Falconbridge,  C.J.,  and  on  motion  for  judgment  defend- 
ants were  ordered  to  pay  to  plaintiff  the  $100  damages  and 
the  costs  of  the  action  on  the  County  Court  scale.  Defend- 
ants were  also  restrained  from  accumulating  or  discharging 
waters  or  permitting  them  to  be  accumulated  and  dischaiged 
from  the  Mountain  road  upon  plaintiff's  land. 

The  appeal  was  limited  to  the  award  of  the  injunction. 

A.  B.  Aylesworth,  K.C.,  and  T.  H.  Dyre,  Thornbury,  for 
defendants,  appellants,  contended  that  an  injunction  should 
not  have  been  granted,  or  at  all  events  that  it  should  have 
been  limited  so  as  not  to  interfere  with  the  use  by  defendants 
of  certain  culverts  constructed  at  different  points  of  the 
^klountain  road. 

R.  McKay,  for  plaintiff,  contra. 

The  judgment  of  tlio  Court  (^loss,  C.J.O.,  Osler,  and 
Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. — .  .  .  Plaintiff's  farm  is  the  north  half 
of  lot  14  in  the  1st  concession  of  Grey.  The  Mountain  road 
is  carried  down  tlic  side  of  the  Blue  Mountain  range  approach- 
ing plaintiff's  farm  from  the  west  until  it  has  nearly  reached 
the  original  road  allowance  between  the  1st  and  2nd  conces- 
sions, where  it  turns  to  the  north  and  enters  the  original  road 
allowance.  At  or  near  this  point  there  is  a  wooden  culvert 
crossing  the  roadway  from  the  west  to  the  east,  through 
whicli  waters  collected  in  the  ditch  on  the  north  side  of  the 
highway  discharge,  and  it  was  owing  in  very  large  if  not 
sole  measure  to  this  culvert  that  the  damages  for  which 
plaintiff  has  judgment  were  allowed. 
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But  defendants  contend  that,  notwithstanding  that  it  has 
been  found  that  the  culvert  in  question     .     .     .     (Xo.   1) 
causes  damage^  and  that  the  award  is  now  acquiesced  in,  there 
should  be  no  injunction  in  respect  of  it.     It  is  said,  first,  that 
it  was  constructed  with  the  consent  and  acquiescence  of  one 
Kirhy.  a  former  owner  of  the  farm,  through  whom  plaintiff 
derives  title,  and  that  plaintiff  acquired  his  title  with  notice 
and  knowledge  of  the  existence  of  the  culvert  and  the  way 
in  which  it  had  been  used,  and  was,  therefore,  precluded  from 
objecting  to  it.     What  appears  is  that  when  it  was  proposed 
to  construct  the  culvert  with  a  view  to  carrying  oft  some  of 
the  waters  .which  came  down  from  the  area  above  the  high- 
way, Kirby  was  willing   that    the   waters    coming  through 
the  culvert  should  be  carried  off  through  a  corner  of  the  field 
adjoining  the  turn  of  the  highway  to  a  large  ravine  or  gully 
on  his  farm,  and  himself  dug  or  made  the  drain  througli  his 
lands  for  that  purpose.    But  there  is  nothing  to  shew  more 
than  a  revocable  license  to  carry  the  waters  to  the  ravine  in 
that  way.     It  cannot  be  said  that  there  was  such  an  expendi- 
ture, if  indeed  there  was  any,  on  the  faith  of  an  agreement 
to  permit  the  use  of  the  land,  as  to  make  a  case  of  irrevocable 
license.     There  was  nothing  in  writing  and  no  consideration 
and  nothing  to  prevent  Kirby  or  his  successors  in  title  from 
revoking  the  license  at  any  time.     But,  assuming  an  agree- 
ment binding  Kirby,  defendants  have  not  succeeded  in  estab- 
lishing  such  notice  and   knowledge  of   that   agreement  to 
plaintiff  as  to  prevent  him  from  objecting.     It  is  not  suffi- 
cient to  shew  that  he  was  aware  of  the  existence  of  the  culvert 
and  the  drain  through  his  land.     It  is  necessary  to  go  fur- 
ther and  shew  that  he  knew  that  the  drain  was  there  under 
the  agreement:   Ross  v.  Hunter,  7  S.  C.  R.  2S0;  Harrington 
V. 'Spring  Creek  Co.,  7  0.  L.  R.  319,  at  p.  325,  3  0.  \V.  R.  26. 

Defendants  also  contend  that  the  comp.iratively  small 
amount  of  the  damages  is  a  reason  for  withholding  the  in- 
junction. But  the  damages  are  fairly  substantial,  the  cause 
is  a  continuing  one,  it  is  not  unlikely  to  recur,  and  there  is 
a  prospect  of  the  use,  if  allowed  to  continue,  growiiitr  into 
an  easement  by  prescription.  Against  these  consequences 
plaintiff  is  entitled  to  an  injimction  for  the  protection  of  h.is 
rights. 

The  next  culvert  affected  by  the  injunction  is  that  spoken 
of  in  the  evidence  as  culvert  No.  2.     It  is  a  12-inch  tile  cul- 
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vert  on  the  south  or  upper  side  of  the  turn  of  the  Mountain 
road,  and  conveys  water  from  the  ditch  on  the  south  side  of 
the  highway  in  a  south-easterly  direction  into  the  ravine.  It 
is  found  and  the  evidence  shews  that  the  water  conveyed  into 
the  ravine  by  means  of  this  culvert  caused  no  damage  to 
plaintiff.  It  is  extremely  doubtful  whether  any  part  of  the 
culvert  is  situate  on  plaintiff's  land.  .  .  .  The  evidence 
does  not  clearly  shew  that  any  part  of  it  actually  encroaches 
on  plaintiff's  land.  The  objection  to  it  is  that  it  leads  water 
into  the  ravine,  thereby  causing  it  to  flow  in  the  stream  there. 
But,  as  has  been  found,  the  water  coming  through  it  causes 
no  damage  to  plaintiff.  If  this  had  been  the  sole  ground  of 
plaintiff's  action  he  must  have  failed  upon  the  evidence  and 
the  findings,  and  there  could  have  been  no  injunction  inter- 
fering with  the  operation  of  this  culvert.  But  the  injunc- 
tion granted  does  interfere  with  and  will  prevent  defendants 
from  using  it  for  the  purposes  for  which  it  was  placed  there. 
As  appears,  it  was  placed  where  it  is  as  part  of  a  scheme  for 
relieving  the  highway  from  the  flow  of  waters  from  the  moun- 
tain side,  carried  out  pursuant  to  the  directions  of  Mr. 
McDowall,  the  township  engineer.  It  was  sought  to  bind 
plaintiff  to  this  scheme  as  a  work  done  under  and  in  pursu- 
ance of  the  Ditches  and  Watercourses  Act  and  of  an  agree- 
ment by  plaintiff.  But  it  is  plain  from  the  circumstances 
as  well  as  from  the  testimony  of  Mr.  McDowall  that  in  re- 
commending or  directing  the  work  in  question  he  was  not 
acting  under  the  agreement  with  plaintiff  or  making  an  award 
under  the  Ditches  and  Watercourses  Act.  However,  the 
])lacing  of  the  various  pipe  culverts  at  different  points  of  the 
highway  and  their  operation  in  the  manlier  directed  by  Mr. 
McDowall  tend  not  only  to  relieve  the  highway  of  tne  descend- 
ing waters,  but  also  to  reduce  very  considerably  the  flow  of 
water  towards  and  into  the  wooden  culvert  No.  1.  It  is  said 
that  at  the  time  of  the  overflow  in  1902  there  was  no  open- 
ing of  the  ditch  at  the  mouth  of  culvert  No.  3,  or  a  dam  to 
prevent  the  waters  coming  through  it  from  flowing  east  to 
culvert  No.  1.  But  this  was  denied,  and  it  would  appear 
that  ac  the  time  of  the  trial  the  opening  and  dam  were  there. 

However  that  may  be,  the  injunction  granted  appears  to 
b;  more  extensive  and  to  impose  greater  obligations  upon 
defendants  than  plaintiff  is  entitled  to  demand.  All  that  he 
is  entitled  to  upon  the  case  as  developed  is  the  prevention  of 
injury  to  the  field  known  as  the  road  field  from  the  action  of 
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the  water  brought  to  culvert  No.  1.  .  .  .  And  the  wide 
general  terms  of  the  injunction  granted  should  be  modified 
accordingly. 

Probably  an  injunction  restraining  defendants  from  main- 
taining or  using  the  ditch  on  the  north  side  of  the  highway 
and  the  culvert  No.  1  in  such  manner  as  to  thereby  discharge 
or  cause  to  be  discharged  water  from  the  said  highway  upon 
or  over  that  part  of  plaintiff's  farm  designated  the  road 
field,  will  be  sufficient  to  give  plaintiff  all  he  is  entitled  to. 
But  the  form  of  the  order  may,  if  necessary,  be  spoken  to  in 
Chambers.  If  defendants  r^^quire  it,  the  operation  of  the 
injunction  may  be  suspended  for  a  reasonable  time  to  enable 
them  to  take  such  st^ps  as  may  be  necessary  in  consequence 
of  the  injunction. 

Defendants  will  pay  plaintiff  two-thirds  of  the  costs  of 
the  aj)peal. 


June  29th,  1905. 

C.A. 

REX  V.  MANNIX. 

(^riminal  Law — Keeping  Common  Bawdy  House  —  Criminal 
Code,  sec.  195 — What  Constitutes  Offence — Place  of  Resort 
for  Prostitutes, 

Crown  case  reserved  by  the  police  magistrate  for  the  city 
of  Hamilton,  upon  a  conviction  of  defendant  for  keeping 
a  common  bawdy  house  in  the  city  of  Hamilton. 

The  magistrate  found  that  a  certain  house  wa^  kept  by 
defendant  for  the  purposes  of  prostitution,  but  there  was  not 
sufficient  evidence  to  shew  that  any  woman  other  than  defend- 
ant resorted  thereto  for  such  purposes.  The  question  resented 
was  whether,  in  these  circumstances,  the  magistrate  was  right 
in  convicting  defendant  under  sec.  196  of  the  Criminal  Code, 
or  whether  he  should  have  applied  the  ruling  in  Rex  v.  Young, 
0  Can.  Crim.  Cas.  42,.  and  acquitted  defendant. 

M.  J.  O'Reilly,  Hamilton,  for  the  prisoner. 

J.  R.  Cart^vright,  K.C.,  for  the  Crown. 

VOL.    VI     O.W.R.  NO.  7—19 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Os'-er,  ^Iac- 
LENNAN,  Garrovv,  Maclaren,  JJ.A.),  was  delivered  by 

OsLER,  J.A. : — ^I  am  of  opinion  that  the  conviction  should 
be  quashed.  I  do  not  think  that  sec.  195  of  the  Criminal 
Code  has  made  any  change  in  the  law  as  to  what  constitutes 
or  is  necessary  to  prove  the  ofEence  of  keeping  a  common 
bawdy  house.  Such  a  house  is  defined  as  a  house,  room,  set 
of  rooms,  or  place  of  any  kind,  kept  for  purposes  of  prostitu- 
tion, which  is  almost  in  tenns  and  is  in  substance  the  lan- 
guage used  by  Mr.  Justice  Stephen  in  his  Digest  of  the 
Criminal  Law,  5th  ed.,  p.  142,  in  defining  the  common  law 
offence.     .     .     . 

I  agree  with  the  judgment  of  Killam,  C.J.  (Man.),  in 
Rex  V.  Young,  6  Can.  Crim.  Cas.  42,  that  a  woman  living  by 
herself  in  a  house  cannot  be  convicted  of  keeping  it  as  a 
common  bawdy  house  unless  other  women  than  herself  resort 
to  it  for  the  purpose  of  acts  of  prostitution. 

This  was  decided  in  Singleton  v.  Ellison,  [1895]  1 
Q.  B.  607,  a  case  arising  on  sec.  13  (1)  of  the  Imperial  Crim- 
inal Law  Amendment  Act,  1885,  which  enacts  that  "any 
person  who  keeps  or  manages  or  acts  or  assists  in  the  man- 
agement of  a  brothel  shall  on  summary  conviction,"  etc. 
The  definition  of  Stephen,  J.,  was  cited  and  relied  on  by  the 
prosecution.  The  magistrates  refused  to  convict,  and  on 
appeal  it  was  held  that  they  were  right.     .     . 

[Reference  to  Rex  v.  Osberg  (Man.),  1  W.  L.  R.  121,  9 
Can.  Crim.  Cas.  180.] 

The  Code  has,  in  my  opinion,  simply  adopted  the  defini- 
tion of  the  common  law  offence,  and  we  ought  not  by  con- 
struction to  create  a  new  offence  unless  we  can  clearly  see 
that  this  is  the  obvious  and  necessary  meaning  of  the  Act. 

I  think  the  magistrate  should  have  followed  the  cases 
cited  in  dealing  with  the  evidence  before  him,  and,  as  he  has 
not  done  so,  the  conviction  must  be  quashed. 

See  also  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  9,  p. 
518  et  seq.;  14  "  Cyc."  sub-tit.  "Disorderly  Houses." 
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BRADLEY  v.  TOWNSHIP  OF  RALEIGH. 

Municipal  Corporations ' —  Drainage  —  Injury  to  Land  and 
('rops — Overflow  of  Water — Inefficiejit  Operation  of  Pump- 
ing  Plant  —  Appointment  of  Engineer  and  Commis- 
sioners of  Worlcs  —  Construction  of  Works  —  Negligent 
Operaivn  —  Want  of  Bepair  —  Provisions  of  Drainage 
Act — Damages — Costs  —  Source  of  Payment  —  Drainage 
Area — General  Funds  of  Municipality, 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
judgment  of  Drainage  Referee.     . 

Plaintiff^s  claim  was  for  injury  to  her  land  and  crops  by 
the  oTerflow  of  water  in  the  years  1901  and  1902,  caused  by 
the  neglect  of  the  township  corporation  to  operate  efficiently 
the  pumping  plant  erected  in  connection  with  certain  drain- 
age works  constructed  by  defendants  within  the  township. 

The  Referee  disallowed  plaintiff^s  claim  for  the  damage 
of  1901,  but  awarded  a  sum  of  $200  for  the  damage  of  1902, 
to  be  apportioned  equally  upon  the  area  and  the  general 
fimds  of  the  township. 

M.  Wilson,  K.C.,  for  defendants. 

0.  L.  Lewis,  Chatham,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Maclennan,  J. a.: — The  by-law  under  which  the  pump- 
ing plant  and  the  drainage  works  were  erected  and  con- 
i^tructed  was  passed  on  14th  March,  1898.  But  in  former 
years  there  had  been  constructed  in  the  same  region  and 
nei^hlwurhood  several  other  drainage  works  connected  with 
a  pumping  outlet,  which  were  then  in  operation,  and  with 
which  the  later  work  when  completed  wa3  connected,  and 
the  water  carried  by  which  was  to  be  removed  by  a  new 
pumping  system  substituted  for  the  former.  The  works 
were  constructed,  the  estimated  cost  being  $6,852,  of  which 
$2,800  was  for  new  pump  works,  and  $516,  the  annual  cost 
of  operating  the  pump. 

On  15th  December,  1898,  a  by-law  was  passed  appoint- 
ing one  Frank  Crackle  engineer  for  the  pump  works,  and 
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defining  his  duties  and  remuneration.  He  was  to  keep  the 
engine  and  boiler  thoroughly  clean  and  free  from  rust  and 
always  in  good  running  order.  He  was  to  set  in  motion  the 
engine  and  pump  at  any  time  whatsoever  and  as  often  as  the 
water  in  the  reservoir  or  drain  in  front  of  the  pump  rose  4 
feet  below  the  level  of  the  land  on  either  side  of  the  drain, 
and  keep  the  pump  in  motion  day  by  day  and  every  day, 
Sundays  excepted — a  day  to  consist  of  12  hours — until  the 
water  in  the  drain  was  lowered  to  at  least  4  feet  below  the 
level  of  the  adjoining  land,  and  he  was  to  report  any  need 
of  repair  immediately  to  the  commissioner  of  works.  His 
wages  were  to  be  $1.25  for  each  necessary  day's  work. 

This  commissioner  of  works  had  been  appointed  in  1894, 
in  pursuance  of  sec.  81  of  the  Drainage  Act,  and  was  one 
Charles  Crow,  with  whom  by  by-law  passed  on  23rd  April, 
1900,  were  associated  George  Bruette  and  Nathaniel  Mass^ey; 
and  their  duty  was  to  superintend  the  pumping  works.  Ad- 
jacent to  the  pumping  station  was  an  extensive  and  deep 
dredge-cut  reservoir,  which  received  the  waters  conducted 
thereto  by  the  various  drains,  and  from  which  the  water  was 
drawn  by  the  pump  and  discharged  over  an  embankment. 

The  pump  was  centrifugal,  and  the  estimate  of  the  engi- 
neer was  that  it  should  be  capable  of  discharging  1,600  im- 
perial gallons  per  minute,  with  a  lift  of  6  feet. 

There  is  no  evidence,  and  it  was  not  contended,  that  the 
drainage  and  the  pumping  apparatus  were  not  constructed 
and  completed  in  accordance  with  the  engineer's  report  and 
the  township  by-law.  It  is,  however,  shewn  that  it  was  the 
opinion  of  the  engineer  when  advising  the  work  that,  in  order 
to  perfect  efficiency,  two  engines  instead  of  one  should  be  pro- 
vided for  the  pumping  operations.  This,  however,  was  ob- 
jected to  by  the  parties  who  were  to  be  benoftted  by  and 
chargeable  with  the  expense  of  the  works,  and  the  less  expen- 
sive work  was  recommended  by  the  engineer,  and  was  adopted. 

It  is  not  contended  either  that  the  injury  complained  of 
has  been  caused  by  the  construction  of  the  works;  and  the 
question  is  whether  it  was  occasioned  by  the  original  in- 
suflSciency  cf  the  pumping  apparatus,  or  by  negligence  in  its 
operation.  If  by  the  former  plaintiff  cannot  succeed  in  her 
action,  but  must  bear  her  lo^s  without  remedy;  but,  if  it  hp< 
arisen  from  the  negligence  of  defendants,  either  in  not  keep- 
ing the  pumping  apparatus  in  ropair  or  in  not  operating  it 
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properly  and  siitticiently,   then  I   think  she  is  entitled  to 
recover. 

By  sec.  3  (2)  of  the  Drainage  Act  it  is  enacted  that  the 
l)rovisions  of  the  Act  shall  extend  and  apply  to  ever)'  case 
where  the  drainage  work  can  only  be  effectually  executed  by 
embanking,  pumping,  or  other  mechanical  operations,  and 
therefore  this  drainage  work  includes  the  pumping  appar- 
atus and  its  operation.  It  follows  also  that  the  duty  of 
maintenance,  imposed  by  sec.  68,  includes  not  only  the  ex- 
cavations, embankments,  and  pumping  machinery,  but  also 
the  operation  of  that  machinery,  and  I  think  it  also  follows 
that  persons  whose  property  is  injuriously  affected  by  the  non- 
operation  or  imperfect  or  negligent  operation  of  the  pumping 
machinery  are  entitled  to  damages  under  the  provisions  of 
sec.  73  of  the  revised  statute,  and  the  new  sec.  93  enacted  by 
1  Edw.  YII.  ch.  30,  sec.  4.  This  view  is  confirmed  by  sec. 
81,  which  authorizes,  for  the  better  maintenance  of  the 
drainage  work,  the  appointment  of  one  or  more  commis- 
sioners, with  power  to  do  all  things  necessary  for  success- 
fully operating  the  work;  and  provides  for  le\Ting  the  cost 
of  doing  so  upon  the  area. 

Xeither  the  by-law  appointing  Charles  Crow,  in  the  first 
instance,  in  1894,  as  commissioner  for  the  old  pumping 
works,  nor  that  of  1900  appointing  Bruette  and  Massey  as 
associate  commissioners  with  him,  for  the  new  works,  gives 
any  express  powers  or  directions  to  the  commissioners,  as 
provided  by  sec.  81,  but,  as  we  have  seen,  an  engineer  was 
appointed  directly  by  the  council  on  15th  December,  1898, 
with  express  and  detailed  directions  for  operating  the  pump- 
ing engine. 

It  was  argued  that  the  appointment  of  these  officers  ex- 
onerated the  defendants  from  liability  for  their  neglects  or 
omissions,  but  I  see  no  ground  on  which  that  contention  can 
be  maintained. 

Frank  Crackle  was  the  first  engineer.  His  duly  was  to 
set  the  pump  in  motion  whenever  the  water  in  the  reservoir 
by  the  pump  rose  above  4  feet  below  the  level  of  the  land  on 
either  side  of  the  drain.  Instead  of  doing  that,  his  practice 
was  to  begin  when  the  water  was  only  one  foot  below  the  level, 
and  he  says,  p.  189,  that  he  did  not  go  to  the  pump  house 
ofter  1st  October,  1901.  He  had  a  water  mat-k  near  his  own 
house,  where  he  lived,  about  a  mile  from  the  pump,  by  which 
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he  could  tell  when  the  water  rose  within  a  foot  of  the  level 
of  the  land  at  the  pump. 

The  evidence  is  that  the  level  of  the  land  at  the  pump 
house  is  the  lowest  in  the  whole  drainage  area,  and  it  is  evi- 
dent that  if  the  water  at  the  pump  was  kept  4  feet  below  the 
level  of  the  land  the  w^hole  area  would  be  safe;  and  that  is 
the  degree  of  safety  which  the  council  endeavoured  to  secure 
by  their  instructions  to  the  engineer. 

There  is  evidence  of  much  rain  having  fallen  in  October, 
November,  and  December,  1901;  that  plaintifif^s  eor^  field, 
consisting  of  6  acres  adjacent  to  the  pumping  station,  be- 
came very  wet ;  and  that  her  com,  which  she  left  in  the  field, 
as  she  had  a  right  to  do,  and  which  would  have  been  safe  if 
the  water  had  been  taken  oflF,  was  injured. 

I  think  it  is  a  fair  conclusion  that  if  Crackle  had  oper- 
ated the  pump  according  to  his  instructions,  plaintiff's  land 
would  have  been  kept  reasona])ly  free  from  water,  and  the 
injury  to  the  crop  would  not  have  occurred. 

The  Beferee  has  assessed  plaintiff's  damage  at  $75  for 
this  injury  in  1901,  but  has  disallowed  it  on  the  ground 
that  it  was  not  good  husbandry  to  leave  the  crop  in  the  field 
during  the  winter.  The  evidence  is  that  in  dry  land  corn 
may  be  so  left  out  during  the  winter  without  injury.  I  there- 
fore think  this  damage  of  $75  should  not  have  been  dis- 
allow^ed- 

Apparently  there  was  no  pumping  done  between  1st  Oc- 
tober and  17th  March,  1902.  .  .  .  Nothing  unusual 
seems  to  have  occurred  until  38th  June,  when  a  heavy  rain 
began  and  continued  for  2  or  3  days.  The  28th  was  a  Satur- 
day. No  pumping  was  begun  until  the  following  day,  and 
.  .  .  when  the  pumping  began  the  water  was  up  to  the 
level  of  the  land,  and  the  reservoir  was  full.  The  pumping 
was  continued  day  and  night  by  Crackle,  with  the  assistance 
of  several  other  persons,  imtil  the  following  Saturday.  .  .  . 
The  overflow  was  for  about  a  day  and  a  half. 

The  Eeferee  has  found  that  had  the  pump  Deen  started 
at  the  proper  time  and  continuously  run,  the  water  would 
not  have  reached  the  surface  of  the  ground,  and  no  damage 
would  have  been  sustained  by  plaintiff.  I  think  that  conclu- 
sion is  warranted  by  the  evidence.     .     .     . 

There  was  also  some  evidence  of  want  of  repair  to  the 
engine  and  boiler,  but  that  alone  would  probably  not  have 
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caused  any  damage  if  they  had  been  operated  as  they  might 
fud  ought  to  have  been. 

The  Referee  has  found  the  damage  suffered  by  plaintiff 
in  1902  to  be  .  .  .  $200,  and  I  do  not  think  we  are  war- 
ranted in  increasing  that  finding,  and  that  for  the  reason 
given  by  the  Referee,  that  some  injury  was  caused  by  the 
wetness  of  the  season  apart  from  the  defective  operation  of 
the  drainage  works. 

I  also  agree  with  the  Referee  in  imposing  on  the  general 
funds  of  the  township  one-half  of  the  damages  and  costs 
awarded  to  plaintiff,  and  the  other  half  upon  the  area  bene- 
fited, although  as  regards  the  costs  there  seems  an  incon- 
sistency between  sec.  73  (c)  and  sec.  95  (2).  I  should  have 
thought  it  more  just  in  a  case  like  the  present  to  impose  the 
whole  upon  the  general  fimds,  in  which  case  the  area  would 
still  have  to  contribute  a  share.  The  area  is  not  represented 
before  us  except  by  plaintiff,  and  she  does  not  complain  of 
this  part  of  the  judgment. 

Appeal  dismissed  and  cross-appeal  allowed  to  the  extent 
indicated,  and  both  with  costs. 


June  29th,  1905. 
C.A. 

RYCKMAN  V.  HAMILTON,  GRIMSBY,  AND  BBAMS- 
VILLE  ELECTRIC  R.  W.  CO. 

Railway  —  Injury  to  Passenger  —  Collision  —  Negligence  — 
Graiuitous  Passenger — Gross  Negligence  —  Action — Limi- 
taiiim  Clause — '^ By  Reason  of  the  Railway'^ — Release — 
Invalidity. 

Appeal  by  defendants  from  judgment  of  Meredith,  C.J., 
who  tried  the  action  without  a  jury,  in  favour  of  plaintiff  for 
$600  damages  for  personal  injuries. 

J.  W.  Nesbitt,  K.C.,  for  defendants. 

A.  M.  Lewis,  Hamilton,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXNAX,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.: — The  facts  were  that  on  25th  June,  1903, 
plaintiff,  who  was  the  wife  of  a  servant  of  defendants,   was 
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travelling  in  one  of  their  cars,  in  which  she  had  been  accepted 
as  a  passenger  under  an  unconditional  free  pass  which  had 
been  given  to  her  2  or  3  days  before.  WTiile  the  car  was 
proceeding  towards  Hamilton,  it  collided  with  a  freight  car 
of  defendants,  proceeding  on  the  same  track  in  the  opposite 
direction,  and  plaintiff  was  thereby  severely  injured.  On  the 
following  day,  while  she  was  still  in  a  nervous  and  shaken 
condition  and  in  considerable  pain,  and  before  the  full  extent 
of  her  injuries  had  devloped  or  was  known  either  to  plaintiff 
or  to  defendants'  medical  officer,  who  had  been  sent  to  attend 
to  her,  and  at  the  request  of  this  officer  and  of  another  agent 
of  the  defendants,  she  signed  a  release  under  seal  of  all 
claims  against  them,  in  consideration  of  $25.  She  was  told 
that  her  injuries  were  slight,  that  she  would  probably  be  all 
right  in  a  few  days,  that  the  collisioDi  was  accidental,  and  that 
defendants  would  not  be  liablt  for  an3rthing,  but  would  give 
her  $25  as  a  gratuity  and  pay  her  doctor  s  bill.  Instead,  how- 
ever, of  making  a  rapid  recovery,  plaintiff  quickly  grew  worse. 
She  was  obliged  to  go  into  hospital:  three  operations,  one  of 
them  a  severe  one,  became  necessary,  a  miscarriage  occurred, 
and  she  had  net  recovered  her  usual  health  at  the  date  of  the 
trial,  on  30th  March,  1904.  There  was  evidence,  though  not 
medical  evidence,  that  all  plaintiff's  sufferings  had  resulted 
from  or  were  the  consequence  of  the  accident,  nor  indeed  was 
this  seriously  dispute^  by  defendants  either  at  the  trial, 
where  they  called  no  witnesses,  or  on  the  argument  of  the 
appeal.  A  few  days  after  the  execution  of  the  release,  when 
plaintiff  found  she  was  getting  worse,  she  wrote  to  the  doctor 
to  say  so  and  that  she  would  expect  defendants  to  stand  good 
for  the  injuries. 

The  action  was  brought  on  15th  February,  1904. 

Defendants  contended  that,  as  plaintiff  was  a  gratuitous 
passenger,  they  were  liable,  if  at  all,  only  for  gross  negligence, 
of  which  they  said  there  was  no  evidence,  and  they  pleaded 
the  G  months'  limitation  clause  of  R.  S.  0.  1897  ch.  207,  sec. 
42,  which  (or  its  predecessor)  is,  by  reference,  part  of  their 
private  Act,  and  the  release.  The  trial  Judge  held  that  the 
limitation  clause  did  notj  apply  to  the  cause  of  action  sued  for, 
and  gave  judgment  for  plaintiff  for  $600,  less  the  $25  paid 
on  the  execution  of  the  release,  which  he  set  aside  as  not  bind- 
ing on  plaintiff  in  the  circumstances. 

On  the  argument  of  the  appeal  the  points  taken  at  the 
trial  were  again  relied  upon  by  defendants. 
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The  defendants  are  common  carriers  of  passengers,  and 
were  incorporated  by  55  Vict.  ch.  95. 

On  the  question  of  negligence  the  case  presented  by  the 
only  evidence  on  the  record  is  that  of  a  head-on  collision 
between  two  cars  on  defendants'  o\\ti  line,  managed  by  their 
own  servants.  That  this  is  prima  facie  evidence  of  negligence 
is  established  by  numerous  authorities:  Skinner  v.  London, 
Brighton,  and  South  Coast  R.  W.  Co.,  5  Ex.  781;  Ayler  v. 
Southern  Eastern  R.  W.  Co.,  L.  R.  3  Ex.  146,  148;  Carpne  v. 
London  and  Brighton  R.  W.  Co.,  5  Q.  B.  747;  and  see  Scott 
V.  London  and  St.  Katharines  Dock  Co.,  3  H.  &  C.  596,  601 ; 
vol.  ()  ''Cyc.''  631-2,  Title,  "Carriers;''  Gleeson  v.  Virginia 
Midland  R.  W.  Co.,  140  U.  S.  435. 

And  in  the  case  of  one  who  is  being  carried  by  the  com- 
pany gratuitously,  or  on  a  free  pass,  such  a  collision  must 
also  be  evidence  of  gross  negligence,  since  it  is  evidence  of  the 
absence  of  that  reasonable  care  in  the  particular  business  of 
the  conduct  and  management  of  a  railway  which  the  company 
owe  to  a  person  who  is  received  by  them  for  carriage  over 
their  line. 

In  Austin  v.  Great  Western  R.  W.  Co.,  L.  R.  2  Q.  B.  442, 
the  plaintiff  wa^  an  infant  above  the  age  at  which  children 
were  entitled  to  pass  free  on  defendants'  railway,  and  suffered 
gome  injury  in  consequence  of  an  accident  on  the  road.  It 
was  held,  assuming  that  no  fare  had  been  paid  by  or  for  him, 
that  the  company  would  be  liable  independent  of  contract, 
because  he  had  been  accepted  as  a  passenger,  and  that  this 
east  a  duty  on  the  company  to  carry  him  safely:  Marshall  v. 
York,  Newcastle,  and  Berwick  R.  AY.  Co.,  11  C.  B.  655; 
Foulkes  V.  Metropolitan  District  R.  W.  Co.,  4  C.  P.  D.  157 
(C.  A.)  Great  Northern  R.  W.  Co.  v.  Harrison,  10  Ex.  376, 
seems  to  be  also  the  case  of  an  action  at  the  suit  of  a  gratui- 
tous passenger.  In  Pollock  on  Torts,  7th  ed.,  p.  527,  the 
writer  says  of  Austin's  case :  "AMiether  the  company  is  under 
the  same  duty  towards  (such  a  passenger)  in  respect  of  the 
amount  of  diligence  required  as  towards  a  passenger  with 
whom  there  is  an  actual  contract,  is  not  so  dear  on  principle. 
The  point  is  not  discussed  in  any  of  the  cases  now  under 
review." 

In  Harris  v.  Perry,  [1903]  2  K.  B.  219  (C.  A.),  the  plain- 
tiff, who  was  the  inspector  of  the  defendant's  works,  had  been 
invited  by  the  defendant's  servant  to  travel  to  his  destination 
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on  a  locomotive  under  the  management  of  the  latter.  The 
defendant  was  contractor  for  making  a  tube  railway.  In 
connection  with  the  works  he  had  constructed  a  temporary 
contractor's  railway,  and  the  locomotive  was  used  for  the 
purpose  of  hauling  away  the  excavated  material,  and  was  not 
fitted  or  intended  for  the  carriage  of  passengers.  In  the 
course  of  its  journey  it  ran  into  a  truck  which  was  standing 
on  the  rails.  The  Court  said  it  was  competent  for  the  jury 
to  find,  as  they  had  found,  "a  failure  of  that  ordinary  care 
which  is  due  from  a  person  who  undertakes  the  carriage  of 
another  gratuitously.  The  principle  in  all  ca^es  of  this  class 
is  that  the  care  exercised  must  be  reasonable,  and  the 
standard  of  reasonableness  naturally  must  vary  according  to 
the  circum^^tances  of  the  case,  the  trust  reposed,  and  the  skill 
and  appliances  at  the  disposal  of  the  person  to  whom  another 
confides  a  duty.  There  is  an  obvious  difference  between  the 
measure  of  confidence  reposed  and  the  responsibility  accepted 
in  the  ease  of  a  person  who  merely  receives  permission  to 
traverse  the  property  of  another  and  the  case  where  a  person 
is  received  into  the  custody  of  another  for  transportation." 
Lygo  V.  Xewbold,  9  Ex.  302,  305,  and  other  cases  are  cited. 
The  case  is  refen-ed  to  in  Pollock  on  Torts,  7th  ed.,  p.  513.  In 
a  note  it  is  said  that  the  real  question  was  whether  there  was 
evidence  of  invitation,  but  there  is  no  intimation  that  it  is 
not  well  decided  on  the  facts,  or  inconsistent  with  authority. 

And  see  Beal  v.  South  Devon  B.  W.  Co.  (Exch.  Chamb.), 
3  H.  &  C,  337,  341;*  Lord  v.  Midland  R.  W.  Co.,  L.  R.  2  C.  P. 
339,  344 ;  Corby  v.  Hill,  4  C.  B.  X.  S.  556. 

It  is  manifest  that  the  business  of  the  defendants  is  one 
which  requires,  and  in  which  they  hold  forth,  the  possession 
of  the  degree  of  skill  and  diligence  necessary  for  its  proper 
management,  and  the  failure  to  exert  it  is  the  absence  of  that 
degree  of  care  to  which  the  gratuitous  passenger  is  entitled, 
in  other  words,  is  gross  negligence,  whether  the  cars  are  pro- 
pelled by  steam  or  by  the  not  less  powerful  and  dangerous 
agency  of  electricity:  Sm.  L.  C,  11th  ed.,  p.  236.  "If  a  man 
gratuitously  undertakes  to  do  anything  to  the  best  of  his  skill 
when  his  situation  or  profession  is  such  as  to  imply  skill,  the 
omission  of  that  skill  is  imputable  to  him  as  gross  negli- 
gence:'' per  Lord  Loughborough  in  Shields  v.  Blackburn,  1 
H.  Bl.  158-162;  Wilson  v.  Brett,  11  M.  &  W.  113,  per 
Parke,  B.     .     .     . 
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Keference  to  Xolton  v.  Western  Road  Co.,  15  X.  Y.  App. 
444;  Philadelphia  and  Beading  Road  v.  Derby,  14  How. 
r.  S.  468-485;  Steamboat  World  v.  King,  14  How  U.S.  469- 
474;  Fetter  on  Carriers  of  Pas^^engers  (1897)  vol.  1,  sec.  235; 
WaterbuT}'  v.  New  York  Central  R.  R.  Co.,  17  Fed.  Rep.  671 
and  notes;  S.  C,  21  Blatch.  U.  S.  (the  ease  of  a  drover  riding 
on  tlie  engine  hy  consent  of  the  engine-driver) ;  Redfield  on 
the  Law  of  Railways,  6th  ed.  (1888),  p.  236;  Hutchinson  on 
Carriers,  2nd  ed.  (1891),  pp.  55-56-65-67;  Am.  &  Eng. 
Encye.  of  I^w,  vol.  5,  pp.  507-508;  "Cyc.,''  vol.  6,  title  "Car- 
riers,'* p.  544 — ''  One  who  is  accepted  for  transfer  and  taken 
as  a  passenger  without  any  compensation  is  nevertheless 
entitled  to  all  the  care  and  protection  which  the  carrier  is 
under  obligation  to  furnish  to  paying  passengers.'* 

The  defendant  relied  upon  Moflfatt  v.  Bateman,  L.  R.  3 
P.  C.  17,  which  is  however  a  case  very  different  from  the 
present.  It  was  the  case  of  a  person  offering  another  a  seat 
m  a  carriage  he  was  driving.  **Such  a  person,"  says  Lord 
Chelmsford,  "if  liable  at  all,  could  only  be  so  for  negligence 
of  a  very  gross  description."  And,  after  examining  the 
various  circumstances  relied  upon  by  the  plaintiff  as  proving 
negligence,  he  adds:  "There  is  really  no  evidence  whatever 
of  negligence  of  any  description  on  the  part  of  the  appellant." 

On  the  argument  something  was  said  as  to  the  accident 
having  happened  in  consequence  of  the  defendants*  telephone 
line  being  out  of  order,  which  prevented  them  from  signal- 
ling one  of  the  cars.  The  evidence,  however,  discloses  nothing 
of  this,  and,  even  if  the  facts  were  as  set  forth  in  the  need- 
lessly long  statement  of  claim,  the  collision  was  still 
attributable  to  the  negligence  of  one  or  other  of  the  defen- 
dants' dispatchers,  or  to  their  system  of  dispatching,  or  to 
sending  on  one  of  the  cars  while  the  other  might  not  be  wait- 
ing at  a  station  where  they  were  to  pass. 

I.  had  written  thus  far  when  I  noticed  the  case  of  Night- 
ingale V.  Union  Colliery  Co.,  35  S.  C.  R.  65,  in  which  Moffatt 
V.  Bateman  is  followed  and  Harris  v.  Perry,  [1903]  2  K.  B. 
219,  distinguished.  In  the  head-note  it  is  said,  "In  the 
absence  of  evidence  of  gross  negligence,  a  carrier  is 
not  liable  for  injuries  sustained  by  a  gratuitous  pas- 
senger." Whether  this  is  intended  to  be  laid  down 
as  applicable  to  the  case  of  a  person  travelling  on  a  free 
pass  issued  by  the  authority  of  a  railway  company,  part  of 
whose  business  is  the  carriage  of   passengers,   and   whether 
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such  a  person  is  considered  to  have  no  other  rights  than  those 
of  a  mere  licensee,  does  not  appear.  High  autliority  is  not 
wanting  to  the  contrarj'^  of  this,  but  in  Nightingale's  case  the 
deceased  had  not  been  travelling  as  an  accepted  passenger  on 
a  pass,  and  there  were  circumstances  which  probably  justified 
the  conclusion  that  he  was  a  mere  licensee.  Though  the  case 
bears  some  resemblance  in  its  facts  to  Harris  v.  Perry,  it  is 
more  like  that  of  a  person  accepting  a  seat  in  a  private  car- 
riage driven  by  the  owner.  The  Court  accordingly  held  that 
gross  negligence  not  having  been  proved,  it  was  governed  by 
the  rule  stated  in  Moffatt  v.  Bateman  and  the  principle  laid 
down  in  Gautret  v.  Egerton,  L.  R.  2  C.  P.  371.  However  this 
ma\  be,  we  have  in  the  case  at  bar  abundant  evidence  of  gross 
negligence  on  the  part  of  defendants,  and  are  therefore  not 
embarrassed  by  the  decision  of  the  Supreme  Court  just 
referred  to. 

The  second  question  is  whether  the  action  is  barred  by  the 
limitation  clause  of  the  General  Act,  R.  S.  0.  1897  ch.  207, 
sec.  42,  or  its  predecessor,  R.  S.  0.  1887  ch.  170,  sec.  42, 
which  by  sec.  2  of  the  defendants'  special  Act,  55  Vict.  ch.  95 
(1892),  was  incorporated  therwith  and  was  made  part  there- 
of— "All  actions  for  indemnity  for  damages  or  injury  sus- 
tained by  reason  of  the  railway  shall  be  instituted  within  6 
months  next  after  the  time  of  the  supposed  damage  sustained, 
and  the  defendants  may  plead  not  guilty  by  statute  and  give 
this  Act  and  the  special  Act  and  the  special  matter  in  evi- 
dence at  any  trial  to  be  had  thereupon,  and  may  prove  that 
the  same  was  done  in  pursuance  of  and  by  authority  of  this 
Act  and  of  the  special  Act." 

The  question  when  damage  or  injury  can  be  said  to  have 
been  sustained  by  reason  of  the  railway  so  as  to  bring  the 
claim  within  this  section  or  its  congeners,  has  been  frequently 
considered  in  our  Courts,  but  it  is  not  easy  to  extract  any 
clear  or  satisfactory  rule  from  the  decisions.  Burton,  J. A., 
in  Zimmer  v.  Grand  Trunk  R.  W.  Co.,  19  A.  R.  693-701, 
thought  "the  words  of  the  section  had  received  a  far  wider 
interpretation  than  was  ever  intended,  and  ought  not  to  l3e 
extended."  Wilson,  C.J.,  in  May  v.  Ontario  and  Quebec  R. 
W.  Co.,  10  0.  R.  70,  77,  was  "  not  altogether  satisfied  that  the 
language  of  the  section  authorized  the  interpretation  which 
had  been  placed  upon  it."  Other  Judges  have  expressed  them- 
selves in  a  similar  way,  and  have  refined  and  limited  its  con- 
struction   and    application.      In   the   present    state   of   the 
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authorities,  it  is  to  be  desired  that  a  clear  ruling  should  be 
^iven  upon  the  subject  by  the  Supreme  Court,  but  in  the 
meantime  we  have  only  to  see  whether  the  present  case  falls 
within  any  decision  or  the  principle  of  any  decision  in  favour 
of  the  view  contended  for  by  defendants,  by  which  we  arc 
bound. 

I  do  not  think  it  is  necessary  to  go  through  all  the  cases 
at  length.  That  has  been  done  to  some  extent  by  my  late 
brother  Rose  in  Anderson  v.  Canadian  Pacific  B.  W.  Co.,  17 
0.  R.  T4?,  and  they  are  collected  in  a  useful  note  to  Finlay  v. 
Canadian  Pacific  R.  \V.  Co.,  5  Terr.  L.  R.  143,  in  Messrs. 
MacMurchy  &  Denison's  collection  of  Canadian  Railway 
Casc^,  vol.  2,  p.  380;  and  in  a  work  by  the  same  writers, 
"Canadian  Railway  Act  Annotated"  (1905),  p.  474  et  seq., 
and  in  the  late  Mr.  Abbott's  Railway  X<aw  of  Canada,  p.  266. 

To  one  class  of  cases  it  is  generally  conceded  that  the  sec- 
tion applies,  those,  namely,  in  which  the  damage  arises  from 
the  execution  or  neglect  in  the  execution  of  the  powers  given 
to  or  assumed  by  the  company  for  enabling  them  to  construct 
and  maintain  their  railway:  Brown  v.  Grand  Trunk  R.  W. 
Co.,  24  TJ.  C.  R.  350;  Follis  v.  Port  Hope,  &c.,  R.  W.  Co.,  9 
C.  P.  50;  McArihur  v.  Northern  Pacific  R.  W.  Co.,  17  A.  R. 
5(j;  Xorth  Shore  R.  W.  Co.  v.  Mc Willie,  17  S.  C.  R.  511  to 
514,  per  Gwynne,  J.  It  has  also  been  held  to  apply  to  those 
cases  in  w^hich  in  the  course  of  managing  the  trains  upon  the 
railway,  and  by  neglect  to  give  proper  signals,  a  collision  has 
occurred  at  a  highway  crossing  and  the  plaintiff  or  his 
property  has  been  injured:  Brown  v.  Brockville,  &c.,  R.  W. 
Co.,  20  U.  C.  R.  202,  where  Robinson,  C.J.,  said:  "  '  By  reason 
of  the  railway'  is  a  comprehensive  expression,  and  we  think 
extends  to  an  injury  sustained  on  the  railway  by  reason  of 
the  use  made  of  it."  Also  to  negligently  killing  horses  which 
had  escaped  upon  the  railway  track :  Auger  v.  Ontario,  Sim- 
coe,  and  Huron  R.  W.  Co.,  9  C.  P.  164.  And  to  negligently 
allowing  dry  wood  and  leaves  to  accumulate  upon  the  railway 
which  became  ignited  by  fire  dropped  without  negligence 
from  the  defendants'  locomotive  and  the  fire  spread  to  the 
plaintiff's  adjoining  land.  The  use  of  fire,  it  was  said,  was 
necessary  tq  carry  on  the  defendants'  ordinary  business ;  hence 
the  damage  was  sustained  by  reason  of  the  railway :  McCal- 
lum  v.  Grand  Trunk  R.  W.  Co.  (in  appeal),  13  U.  b.  R.  527; 
Hagarty,  J.,  observed  that  "the  case  may  be  readily  distin- 
guished from  others    where    some    direct    malfeasance    has 
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caused  injur}^  or   where   contracts   express  or   implied   are 
brokeu/' 

And  where  the  plaintiff  was  injured  by  jumping  into  a 
drain  to  avoid  collision  with  the  defendants'  car,  which  was 
being  carelessly  driven  by  the  place  where  he  was  working, 
this  Court  considered  that  they  were  following  the  decisions 
in  9  C.  P.  164  and  20  U.  C.  E.  202,  in  holding  that  the  damage 
was  sustained  by  reason  of  the  railway,  within  the  meaning 
of  these  words  in  the  defendants'  special  Act.  Moss,  C.J.U., 
and  Burton,  J.A.,  would  have  held  otherwise  had  they  not 
considered  themselves  bound  to  follow  decisions  ''which  had 
remained  so  long  imchallenged.'' 

In  their  facts,  therefore,  it  will  be  seen  that  none  of  the 
classes  of  cases  I  have  mentioned  is  like  the  present,  and, 
unless  the  wide  meaning  which  has  been  given  by  some  of 
them  to  the  words  *'by  reason  of  the  railway"  ought  to  be 
extended  to  it,  it  is  not  govenred  by  them. 

The  words,  "may  prove  that  the  same  was  done  in  pur- 
buance  of  and  by  authority  of  this  Act  and  of  the  special 
Act/'  mean  no  more,  in  my  opinion,  than  "  may  prove  that 
the  damage  or  injury  was  sustained  by  reason  of  the  rail- 
way," as  in  the  earlier  part  of  the  section. 

In  May  v.  Ontario  and  Quebec  K.  W.  Co.,  10  0.  R.  70,  it 
was,  however,  held  by  Wilson,  C.J.,  on  demurrer,  that-  a 
workman  of  the  defendants  who  was  injured  while  being 
caried  to  hi?  work  on  one  of  the  defendants'  trains  was  barred 
of  liis  action  by  this  section.  The  Chief  Justice  considered 
that  he  was  following  the  cases  in  holding  that  "damage  done 
through  negligence  upon  a  railway  in  the  carriage  of  pas- 
sengers and  the  like  is  damage  done  by  reason  of  the  railway, 
provided  it  is  done  in  the  course  and  prosecution  of  their 
business  as  a  railway  company  constituted  in  pursuance  of 
the  authority  of  any  statute."  But  it  may  be  observed  that 
this  was  not  necessary  for  the  decision  of  the  case,  as  it 
appeared  from  the  statement  of  claim,  as  the  Chief  Justice 
pointed  out,  that  the  plaintiff  had  no  cause  of  action,  the 
negligence  charged  being  that  of  a  fellow  servant. 

Of  Conger  v.  Grand  Trunk  R.  W.  Co.,  13  0.  R.  160, 
before  O'Connor,  J.,  on  demurrer,  it  need  only  be  said  that  it 
is  not  different  in  principle  from  one  arising  out  of  a  collision 
at  a  crossing.  The  i)oint  actually  decided,  namely,  that  6 
months  under  the  Railway  Act,  and  not  12  months  under  the 
Fatal  Accidents  Ac\  was  the  period  of  limitation,  is  prob- 
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ably  overruled  by  Zimmor  v.  Grand  Trunk  K.  W.  Co.,  19 
A.  R.  693.  Cf.  Williams  v.  Mersey  Docks  Co.,  [1905]  1 
K.  B.  804. 

In  Auger  v.  Ontario,  Simcoe,  and  Huron  R.  W.  Co.,  supra, 
Eicbards,  J.  (p.  lG9j,  said:  "There  is  no  doubt  that  tlie 
Courts  have  held  repeatedly  that  the  limitation  clauses  do  not 
apply  where  the  company  are  carrying  on  the  business  of 
common  carriers.  .  .  .  for  their  liability  in  those  cases 
arises  from  the  breach  of  contract  arising  from  their  implied 
imdertaking  to  carry  safely  and  to  take  proper  care  of  the 
goods."  But  he  held  that  this  principle  did  not  apply  to  a 
case  like  that  before  him,  which  did  not  rest  in  any  way  on 
contract,  but  was  strictly  an  action  for  a  tort  for  an  alleged 
wrong  done  by  the  railway  in  exercismg  the  powers  conferred 
by  the  Act.  This  distinction  was  acted  on  in  Anderson  v. 
Canadian  Pacific  R.  W.  Co.,  17  0.  R.  747  (an  action  by  a  pas- 
senger for  the  loss  of  her  luggage),  by  Rose,  J.,  and  a 
Divisional  Court.  The  decision  was  affirmed  in  this  Court, 
Though  two  of  the  Judges  expressed  no  opinion  on  the  effect 
of  the  limitation  clause,  holding  that  it  wps  ultra  vires  the 
Dominion  Parliament.  Whitman  v.  Western  Counties  R.  W. 
Co.,  17  N.  S.  R.  405,  is  to  the  same  effect. 

In  Prendergrast  v.  Grand  Trunk  R.  W.  Co.,  25  U.  C.  R. 
193,  where  it  appeared  that  the  defendants  negligently  per- 
mitted fire  to  remain  upon  the  track  of  their  railway  near  the 
plaintiff's  farm,  to  which  it  extended  and  tnere  did  damage, 
it  Mas  held  that  the  limitation  clause  did  not  apply.  The 
origin  of  the  fire  was  not  shewn,  tliough  there  must  have  been 
little  doubt  that  it  arose  from  its  use  in  the  defendants' 
engines.  The  injury,  it  was  said,  was  one  at  common  law  by 
one  proprietor  of  lands  against  an  adjoining  proprietor  for 
negligently  managing  a  fire  supposed  to  be  caused  on  the  land 
of  the  latter  without  his  neglect  or  default. 

In  Roberts  v.  Great  Western  R.  W.  Co.,  13  U.  C.  R.  G16, 
which  was  an  action  by  a  passenger  for  injuries  sustained  in 
consequence  of  the  car  in  which  he  was  travelling  being 
thrown  off  the  track  by  means  of  defendants'  negligence  and 
want  of  care,  Robinson,  C.J.,  delivering  the  judgment  of  the 
Court,  said  that  the  section  did  not  apply  to  an  action  of  that 
nature,  but  only  to  actions  for  damages  occasioned  by  the 
company  in  the  exercise  of  powers  given  or  assimied'  by  them 
to  be  given  for  enabling  them  to  construct  or  maintain  their 
railway;  that  this  was  an  action  charging  them  with  negli- 
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gence  in  the  conduct  of  a  business  that  any  individual  might 
be  engaged  in  without  requiring  the  aid  of  legislative  Acts 
enabling  them  to  take  and  use  the  property  of  others  against 
their  will.  The  point  actually  decided  in  that  case,  namely, 
that  the  clause  did  not  apply  to  the  case  of  a  passenger  injur^ 
by  the  defendants^  negligent  management  of  their  train,  has 
never,  that  I  am  aware  of,  been  overruled  or  dissented  from, 
unless  perhaps  in  the  case  of  May  v.  Ontario  and  Quebec  R. 
W.  Co.,  by  Wilson,  C.J.,  though,  no  doubt,  the  opinion  ex- 
pressed as  to  the  meaning  of  the  clause  in  other  respects  has 
not  been  followed. 

If  the  opinion  expressed  by  GwTnne,  J.,  in  North  Shore 
B.  W.  Co.  V.  McWillie,  followed  by  Kichardson,  J.,  in  Findlay 
V.  Canadian  Pacific  R.  W.  Co.,  supra,  had  been  the  judgment 
of  the  Court,  il;  would  have  been  unnecessary  for  me  to  have 
referred  to  the  cases  so  fully  as  I  have  done.  It  appears  to  be 
in  line  with  the  opinion  of  Robinson,  C.J.,  in  the  case  last 
cited,  though  opposed  to  that  of  the  Court  of  Appeal  in  Mc- 
Callum  V.  Grand  Trunk  R.  W.  Co.,  3a  U.  C.  R.  122,  31 
XJ.  C.  R.  527.  There  the  defendants  had  run  a  train  too 
heaily  laden  on  an  up-grade  against  a  strong  wind,  whereby 
sparks  escaped  from  the  locomotive  in  an  unusual  quantity 
and  the  respondent's  barn  near  the  track  was  set  on  fire  and 
destroyed.  Gwynne,  J.,  held  that  the  damage  meant  by  the 
section  was  damage  done  by  the  railway  itself,  and  not  by 
reason  of  the  default  or  neglect  of  the  company  owning  the 
railway,  or  by  reason  of  the  insufficiency  in  the  construction 
of  the  engines  used,  or  of  negligence  in  the  manner  of  run- 
ning them  upon  the  railway.  This  latter  damage,  said  the 
learned  Judge,  "is  no  more  damage  sustained  by  reason  of 
the  railway  than  damage  to  goods  being  carried  upon  the 
railway  by  reason  of  negligence  in  the  manner  of  running  the 
trains."  Ritchie,  C.J.,  and  Taschereau  and  Fournier,  JJ., 
agreed  with  the  Court  below  that  the  action  was  not  pre- 
scribed, but  this  seems  to  have  been  because  the  period  of 
limitation  was  12  months,  as  provided  by  their  special  Act, 
and  not  6,  as  provided  by  the  general  Railway  Act. 

In  the  case  at  bar  it  was  strongly  urged  by  Mr.  Nesbitt, 
for  the  defendants,  that  the  action  did  not  arise  out  of  a  con- 
tract of  carriage,  or  out  of  contract  at  all,  that  the  damage 
was  caused  by  the  mere  tort  and  negligence  of  the  defendants 
in  running  their  cars,  that  it  was  sustained,  in  short,  by  the 
use  made  of  the  railway.     It  may  be  conceded  that  the  only 
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consideration  for  the  agreement  of  the  defendants  to  carry 
the  plaintiff  was  the  trust  and  confidence  she  reposed  in  them 
when  she  intrusted  herself  to  their  care,  and  that  under  the 
old  system,  of  pleading  the  declaration  must  have  been  framed 
in  case  as  for  a  breach  of  duty  and  not  in  contract.  But  this, 
I  think,  can  make  no  difference.  Whether  the  plaintiff  was  a 
paying  or  a  gratuitous  passenger,  the  substance  of  the  action 
is  tort  for  a  misfeasance,  an  act  of  positive  negligence  on  the 
defendants'  part:  Taylor  v.  Manchester,  etc.,  R.  W.  Co., 
[1895]  1  Q.  B.  134,  138.  Even  when  there  was  a  contract  of 
carriage  the  plaintiff  might  have  declared  simply  as  for  a 
breach  of  duty  to  carry  safely,  and  the  application  of  the 
limitation  clause  cannot  depend  upon  the  form  in  which  the 
plaintiff  has  chosen  or  been  obliged  to  bring  his  action  if  the 
facts  shew  that  it  arises  out  of  the  defendants'  breach  of  their 
duty  as  carriers.  In  Carpne  v.  London  and  Brighton  B.  W. 
Co.,  5  Q-  B.  747,  the  plaintiff,  a  passenger  injured  by  the 
negligence  of  the  defendants  in  the  course  of  his  journey  on 
their  line,  sued  in  case  as  for  neglect  of  duty  to  carry  him 
safely.  The  defendants  pleaded  that  no  notice  of  action  had 
been  given,  as  required  by  sec.  253  of  their  special  Act,  which 
enacted  that  no  action  .  .  .  should  be  prosecuted  against 
them  for  anything  done  or  omitted  to  be  done  in  pursuance 
of  the  Act  or  in  the  execution  of  the  powers  or  authorities 
given  by  it  without  20  days'  notice  in  writing.  It  was  held 
that  no  notice  of  action  was  necessary.  Patteson,  J.,  in 
arguendo,  observed  that  no  part  of  the  clause  pointed  to 
merely  doing  a  thing  negligently.  The  decisions  already 
referred  to  shew  that  the  right  of  a  passenger  by  the  railway 
to  be  carried  safely  does  not  depend  upon  his  having  made  a 
contract,  but  that  the  fact  of  his  being  a  passenger  casts  a 
duty  on  the  company  to  carry  him  safely.  ThfCt  is  their 
common  law  duty,  founded  on  their  undertaking  in  the  case  of 
the  gratuitous  passenger  as  well  as  the  passenger  by  contract, 
and  here  the  plaintiff's  injury  has  arisen  from  the  breach  of 
it,  or,  as  was  said  by  the  Court  in  Carpne's  case,  "  from  tlieir 
misconduct  as  carriers,  not  as  proprietors,  though  in  consider- 
ing the  evidence  it  is  impossible  to  exclude  some  reference  to 
the  actual  state  of  the  railway,"  or,  as  in  the  present  case,  to 
the  management  of  the  train.  To  such  an  action  the  limita- 
tion clause  does  not  apply  any  more  than  it  applies  to  a 
common  law  action  for  a  tort  like  that  of    Prendergast    v. 

VOL.    VI.   O.W.R.  NO.  7—20 
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Grand  Trunk  R.  W.  Co.,  supra,  and  in  thus  holding  I  think 
we  are  not  going  counter  to  any  decided  case  which  was 
approved  of  either  in  McCallum  v.  Grand  Trunk  B.  W.  Co. 
or  Kelly  v.  Ottawa- Street  R.  W.  Co.,  3  A.  R.  616. 

The  recent  cases  of  the  Ydun,  Rob.  236,  and  Lyles  v. 
Mayor  of  Southend-on-Sea,  21  Times  L.  R.  389,  now  reported 
in  [1905]  2  K.  B.  1,  do  not  assist  the  defendants — rather 
the  contrary.  What  was  complained  of  by  the  plaintiffs  in 
those  cases,  though  negligently  done,  was  done  by  the  defen- 
dants as  public  authorities  by  virtue  of  an  obligation 
specifically  cast  upon  them  by  statute  or  statutory  order  to 
perform  certain  public  duties,  in  the  one  case  to  maintain  a 
harbour  and  in  the  other  to  carry  passengers,  and  they  there- 
fore were  held  to  be  within  the  protection  of  the  limitation 
clause  of  the  Public  Authorities  Protection  Act  (1893),  56  & 
57  Vict  ch.  61  (Imp.)  In  the  latter  case,  e.g.,  it  was  said  that, 
though  the  defendants  acted  as  carriers  and  were  sued  in  that 
capacity,  yet  they  did  not  become  carriers  by  election,  but  by 
virtue  of  the  obligation  cast  upon  them  by  statute  to  do  so. 
Carpne's  case,  supra,  and  Palmer  v.  Grand  Junction  R.  W. 
Co.,  4  M.  &  W.  at  p.  766,  were  expressly  distinguished  on 
this  groimd.  Here,  as  in  those  cases,  the  defendants  are  not 
compelled  to  become  common  carriers ;  their  Act  "only  enables 
them  to  be  so,  so  far  as  they  think  fit,  and  when  they  have 
elected  to  !)ecome  ^o  they  are  liable  in  that  character  in  the 
same  way  that  other  common  carriers  are:"  56  Vict.  ch.  95, 
sec.  3. 

It  may  be  observed  that  in  the  Canadian  Railway  Act, 
1903.  3  Edw  YII.  ch.  58,  sec.  242,  the  words  "l)y  reason  of 
the  construction  or  operation  of  the  railway"  have  now  been 
substituted  for  '^y  reason  of  the  railway,"  and  the  period  of 
limitation  is  extended  to  one  year  next  after  the  time  when 
the  supposed  damage  has  occurred :  but  by  sub-sec.  (2)  nothing 
in  the  section  shall  apply  to  any  action  brought  against  the 
company  upon  any  breach  of  contract,  express  or  implied,  in 
the  carriage  of  any  traffic,  nor  to  any  action  against  the  com- 
pany for  damages  under  any  section  of  Part  XI.  of  the  Act 
respecting  tolls. 

The  only  remaining  question  is  whether  the  release  should 
have  been  set  aside.  It  was  hardly  attempted  to  support  it, 
and  I  think  it  manifest  that,  in  the  circumstances,  it  could  not 
have  been  allowed  to  stand.    A  much  stronger  case  was  made 
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against  it  than  in  the  case  of  Johnson  v.  Grand  Trunk  R.  W. 
Co.,  21  A.  R.  408.  Ellen  v.  Great  Northern  R.  W.  Co.,  17 
Times  L.  R.  453,  may  be  also  referred  to. 

The  appeal  should  be  dismissed  with  costs. 

July  3rd,  1905. 
divisional  court. 

METALLIC    ROOFING    CO.    OF    CANADA  v.  LOCAL 

UNION  NO.  30  AMALGAMATED  SHEET  METAL 

WORKERS  INTERNATIONAL  ASSOCIATION. 

Attachment  of  Debts  —  Moneys  of  Vniricorporated  Asso- 
ciation—  Judgment  Against  Members  in  Representative 
Action — Order  for  Payment  of  Costs  Confined  to  Defen- 
dants actually  before  Court. 

Appeal  by  defendants  from  order  of  Anglin,  J.  (ante  41), 
reversing  order  of  Master  in  Chambers  (5  0.  W.  R.  709), 
which  dismissed  a  motion  for  an  order  directing  payment 
over  by  the  garnishee*^,  the  Dominion  Bank,  of  moneys  stand- 
ing to  the  credit  of  the  local  union  payable  out  on  cheques 
signed  by  its  president  and  treasurer,  to  satisfy  taxed  costs 
due  to  plaintiffs  under  judgment  of  Court  of  Appeal. 

J.  6.  O'Donoghue,  for  defendants. 

Strachan  Johnston,  for  plaintiffs. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: —  .  .  .  The  members  of  the  local 
union  other  than  those  named  as  defendants  are  not  parties 
to  the  action;  they  are  represented,  no  doubt,  by  the  members 
who  are  defendants,  and  will  be  bound  by  whatever  judgment 
may  be  ultimately  pronounced  as  if  they  had  been  named  as 
defendants,  and,  that  being  the  case,  the  Court  may  ))e  en- 
abled to  pronounce  a  judgment  which  will  render  the  property 
of  the  local  union  answerable  for  the  judgment  debt  and 
costs,  if  plaintiffs  should  succeed  in  tlie  action.  But  where 
A.,  B.,  and  C.  are  defendants,  and  an  order  has  been  made 
that  they  shall  represent  all  the  other  inemliers  of  a  class,  an 
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order  that  the  defendants  shall  pay  money,  whether  it  be  for 
damages  or  costs,  without  more,  cannot  be  enforced  by  exe- 
cution, or  process  in  the  nature  of  execution,  against  the 
property  of  any  one  but  A.,  B.,  and  C;  in  other  words,  an 
order  that  A.,  B.,  and  C.  shall  pay  money  cannot  be  treated 
as  an  order  that  they  and  the  other  members  of  a  class  for 
which  they  have  been  authorized  to  defend  shall  pay  it. 
.  .  .  [Reference  to  Watson  v.  Cave,  17  Ch.  D.  19;  Fraser 
V.  Cooper,  21  Ch.  D.  718;  May  v.  Newton,  34  Ch.  D.  347, 
349;  Daniell's  Ch.  Prac,  7th  ed.,  pp.  172,  229,  1042.] 

Appeal  allowed. 

Xo  costs  of  appeal   or   of   the   appeal   to   the  Judge  in 
Chambers. 


Meerdith,  C.J.  July  4th,  1905. 

CHAMBERS. 

TATTERSALL  v.  PEOPLE'S  LIFE  INS.  CO. 

Costs — Taxation — Party  and  Party — Witness  Fees — Plain- 
tiff Coming  from  abroad  to  Give  Evidence  —  Travelling 
Expenses — Svbsistence  Money — Plaintiff  Remaining  after 
Trial. 

Appeal  by  defendants  from  taxation  by  the  deputy  clerk 
of  the  Crown  at  Hamilton  of  plaintiff's  costs  of  the  action,  in 
respect  of  the  allowance  of  plaintiff's  travelling  expenses 
from  England  to  Toronto  to  attend  the  trial  for  the  purpose 
of  gi^^ng  evidence  on  her  own  behalf  and  in  returning  to 
England,  and  of  the  further  allowance  to  her  of  subsistence 
money  at  the  rate  of  $1.25  a  day  from  24th  September,  1904, 
to  9th  April,  1905. 

J.  J.  Warren,  for  defendants. 

C.  W.  Bell,  Hamilton,  for  plaintiff. 

Meredith,  C.J.: — When  the  action  was  begun,  plaintiff 
resided  at  Toronto,  which  wa«  stated  in  the  indorsement  on 
the  writ  of  summons  to  be  her  place  of  residence.  After 
issue  had  been  joined,  plaintiff  went  to  England  on  a  visit, 
intending  to  return  in  time  to  give  her  evidence  when  the 
case  should  come  on  for  trial  at  the  following  autumn  assizes. 
Wl^on  plnir.HfT  loft  for  Enfrlninl,  noirotiations  for  a  settlement 
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were  j^ending,  and  she  was  under  the  belief  that  these  negotia- 
tions would  result  in  a  settlement  being  effected.  "WTiile  in 
England,  arrangements  were  made  by  her  husband's  relatives 
to  provide  for  her  there.  She  was  without  means,  and  these 
arrangements  necessitated  her  taking  up  her  residence  in 
England,  which  she  did.  She  returned  to  Canada  in  time  for 
the  trial,  which  took  place  on  '20th  October,  1904.  Plaintiff 
was  called  as  a  witness  on  her  own  behalf,  and  it  is  admitted 
that  she  was  a  necessar}'  witness,  and  that  the  case  is  not  one 
in  which  she  should  have  obtained  a  commission  to  take  her 
testimony  in  England. 

Plaintiff  succeeded  at  the  trial,  but  defendants  were  dis- 
satisfied with  the  result  of  it,  and  appealed  to  a  Divisional 
Court.  The  notice  of  appeal  was  served  on  16th  November, 
1904:  the  appeal  was  heard  on  18th  and  19th  January,  1905; 
and  judgment  was  given  on  17th  February,  1905,  dismissing 
the  appeal  with  costs.  Acting  upon  the  advice  of  her  solicitor 
plaintiff  did  not  return  to  England  at  once  after  the  trial, 
but  remained  so  as  to  be  here  to  give  evidence  at  a  new  trial, 
in  ca^e  it  should  have  been  ordered  by  the  Divisional  Court. 
Plaintiff  has  not  yet  returned  to  England,  but  intends  to 
return  forthwith.  An  appeal  by  defendants  from  the  judg- 
ment of  the  Divisional  Court  to  the  Court  of  Appeal  is 
pending. 

The  senior  taxing  officer  being  asked  for  a  report, 
reported  against  the  allowance  of  both  items.     .     .     . 

[Dowdell  V.  Australian  Royal  Mail  Co.,  3  E.  &  B.  902, 
distinguishedj 

There  was  no  reason  why  the  losing  party  should  be 
burdened  with  the  expense  of  plaintiff  remaining  in  this 
pro\ince  after  the  trial,  upon  the  chance  of  a  new  trial  being 
ordered,  and  her  presence  at  the  second  trial  being  necessary. 
There  would  have  been  no  difficulty  in  her  returning  to 
Toronto  in  time  for  the  new  trial  if  one  had  been  ordered,  and 
there  w^as  in  her  case  no  loss  of  her  ordinary  means  of  liveli- 
hood owing  to  her  remaining  to  await  the  new  trial  in  case 
another  should  be  directed.  In  the  circumstances  of  this  case, 
the  allowance  of  the  travelling  expenses  of  plaintiff  in  coming 
from  England  to  give  evidence  on  her  own  behalf  and  of  re- 
turning to  England,  and  the  per  diem  allowance  for  the  time 
necessarily  occupied  in  doing  so,  were  properly  allowed. 

Appeal  allowed,  except  as  to  the  last  mentioned  allowance, 
without  cost«. 
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Falconbridge,  C.J.  July  4th,  1905. 

TRIAL. 

MEENIE  V.  TILSONBUEG,  LAKE  ERIE,  AND  PACIFIC 
R.  W.  CO. 

Railway — Injury  to  Person  Loading  Car — Train  Running 
into  Car — Negligence —iRes  Ipsa  Loquitur  —  Defective 
Appliances — Damages. 

Action  by  a  labourer  who  was  employed  by  the  Tilaon  Co. 
at  Tilsonburg  in  loading  a  car  of  defendants  standing  on  the 
railway  track,  to  recover  from  defendants  damages  for  in- 
juries sustained  by  plaintiff  owing  to  a  train  of  defendants 
running  into  the  car  which  plaintiff  was  loading"  and  causing 
a  heavy  crate  to  fall  upon  him. 

The  action  was  first  tried  with  a  jury,  who  gave  a  verdict 
for  plaintiff,  which  was  set  aside  for  misdirection:  5  0.  W.  R. 
69. 

The  second  trial  was  before  Falconbridge,  C.J.,  with- 
out a  jury. 

C.  Millar  and  J.  Carruthers,  Tilsonburg,  for  plaintiff. 

G.  T.  Blackstock,  K.C.,  and  Y.  A.  Sinclair,  Tilsonburg, 
for  defendants. 

Falconbridge,*  C.J.: — The  doctrine  of  presumptive 
evidence  (res  ipsa  loquitur)  is  thus  stated  by  Mr.  Seven 
(Xegligence  in  Law,  2nd  ed.,  p.  132):  "There  must  be 
reasonable  evidence  of  negligence;  and  the  mere  occurrence 
of  an  injury  is  sufficient  to  raise  a  prima  facie  case: 
(a)  when  the  injurious  agency  is  under  the  management  of 
the  defendant;  (b)  when  the  accident  is  such  as,  in  the  ordi- 
nary course  of  things,  does  not  happen  if  those  who  have 
the  management  use  proper  care.  Over  inanimate  things 
this  duty  of  care  is  absolute.'* 

These  conditions  are  fulfilled  by  the  facts  of  the  present 
case.  It  was,  of  course,  open  to  the  defendants  to  shew  that 
the  accident  was  not  due  to  their  negligence  or  that  of  their 
servants,  but  no  such  explanation  was  given,  and  plaintiff  ha5, 
therefore,  established  his  case,  and  is  entitled  to  a  verdict. 
See      .     .     .     Sington  on  Negligence,  p.  109. 

Coimsel  for  defendants  made  the  same  contention  which 
was  pressed  before  the  Divisional  Court,  that  plaintiff  was 
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not  entitled  to  invoke  the  doctrine  of  res  ipsa  loquitor,  be- 
cause plaintiff  had  not  rested  upon  it  entirely,  but 
had  set  up  specific  acts  of  negligence  on  the  part  of  de- 
fendants. As  the  Chief  Justice  of  the  Common  Pleas  said 
(o  0.  W.  B.  at  p.  72),  "  No  authority  was  referred  to  in  sup- 
port of  this  contention."  I  have  no  doubt  that  the  jury  at 
the  former  trial  intended  to  find  that  the  brakes,  brake-shoes, 
and  other  appliances  were  not  in  proper  condition,  and  that 
proper  tests  were  not  applied  at  the  proper  time  to  see 
whether  the  necessary  pressure  was  being  exerted  upon  the 
wheels,  and  such  finding  is  warranted  by  the  evidence,  and 
i8  the  finding  which  I  now  make. 

The  jury  at  the  former  trial  awarded  plaintiff  $1,000. 
.  .  .  The  result  of  the  evidence  is  that  plaintiff^s  condi- 
tion has  not  improved,  but  has  rather  deteriorated.  I,  there- 
fore, award  him  $1,200,  together  with  all  costs  over  which  I 
have  any  disposing  power. 


Street,  J.  July  4th,  1905. 

TRIAL. 

PIPER  V.  TOWNSHIP  OF  PAIPOONGE. 

Way — Estahlishmeni  of  Public  Highway  —  Dedic<jUion — Ac- 
ceptance —  Acquiescence  —  Tax  Deed  —  Description  — 
Estoppel. 

Action  by  W.  S.  Piper,  the  owner  of  those  parts  of  lots 

11  and  12  in  the  1st  concession  of  Paipoonge  lying  south  of 
the  railway  track,  to  recover  damages  for  an  alleged  trespass 
to  his  land,  consisting  in  the  action  of  an  officer  appointed 
by  the  township  council  for  the  purpose,  who  threw  down  a 
f^ice  which  plaintiff  had  built  across  a  road  through  the  lot, 
which,  as  defendants  alleged,  was  a  public  highway.  It  was 
admitted  that  defendants  were  liable  if  they  failed  to  estab- 
lish the  existence  of  a  highway. 

T.  D.  Delamere,  K.C.,  and  D.  R.  Byers,  Fort  William,  for 
plaintiff. 

F.  H.  Keefer,  Port  Arthur,  for  defendants. 

Street,  J. : — The  lots  in  question  were  patented  to  Helen 
E.  Leys,  of  Toronto,  in  December,  1873.     She  conveyed  lot 

12  to  T.  E.  Oakley  and  R.  S.  Piper  in  1895,  and  lot  11  to 
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them  in  1899.  Plaintiff  obtained  his  conveyance  on  30th 
April,  1904,  but  had  an  equitable  interest  in  the  land  prior 
to  that  date.  Since  about  1883  a  traU  or  road  has  been  tra- 
velled by  the  public  across  these  lots  as  the  most  convenient 
way  to  market;  the  lots  were  unimproved  and  unfenced,  and 
the  road  was  a  crooked  one,  avoiding  the  rocky  knolls  which 
cropped  out  upon  it.  Tliis  trail  originally  started  from  a 
ferry  across  the  Kaministiquia  river,  upon  lot  13  to  the  west 
of  lot  12.  In  1894  the  provincial  government  built  a  bridge 
across  the  river  on  the  line  between  lots  12  and  13.  Then 
the  township  and  the  government  together  built  approaches 
to  the  bridge,  and  the  approach  on  the  north  side  of  the  river 
was  connected  by  a  short  piece  of  road,  6^  chains  id  length, 
with  the  old  trail.  This  new  piece  of  road  lies  upon  plain- 
tiff^s  lot  12.  At  the  same  time  the  old  trail  was  shortened 
and  straightened  by  the  making  of  another  piece  of  trail  or 
road,  11^  chains  in  length,  partly  upon  lot  12  and  partly  upon 
lot  11.  At  the  same  time  the  whole  of  the  trail  or  road  was 
ditched  on  both  sides  and  graded  by  the  then  local  munici- 
pality of  Neebing,  in  which  the  property  lay,  for  its  whole 
length.  In  1896  and  again  in  1898  further  money  was  ex- 
pended by  the  municipalitj^  in  grading  the  road  and  putting 
in  a  culvert. 

In  the  last  of  these  years  plaintiff  was  reeve  of  the  munici- 
pality. Plaintiff  said  that  one  Donald  McGregor  applied 
to  him  for  leave  to  do  the  work  in  1898,  but  the  members  of 
the  council  of  that  year  who  were  present  denied  that  the 
application  had  been  made  on  behalf  of  or  by  authority  of 
the  council.  The  road  or  trail  was  fenced  on  one  side  across 
lot  12  and  half  way  across  lot  11  in  1895;  a  part  if  not  the 
whole  of  this  fence  was  built  by  the  plaintiff  or  his  tenant. 
The  bridge  across  the  river,  built  by  the  government  in  1894, 
cost  about  $6,000,  and  connects  on  the  south  side  of  the 
river  with  another  trail  there.  The  roads  or  trails  connected  by 
this  l)ridge  have  been  since  1894  the  regular  and  only  means 
of  access  by  the  people  south  of  the  river  to  their  market,  and 
they  have  ever  since  that  time  been  regularly  travelled  with- 
out interruption  until  the  month  of  November,  1904,  when 
plaintiff  build  a  fence  across  the  road  and  forbade  the  public 
from  travelling  upon  it.  The  defendants  thereupon  removed 
the  fence,  and  the  present  action  was  brought  in  April,  1905, 
to  try  the  right. 
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In  1902  E.  S.  Piper,  who  was  then  the  owner  of  the  land 
in  question,  was  anxious  that  the  town  hall  about  to  be  built 
for  the  council  of  Paipoonge  should  be  built  upon  his  lot, 
and  he  offered  them  a  gift  of  a  site  fronting  upon  the  road 
in  question;  an  objection  was  raised  that  the  trail  might  be 
changed,  but  upon  Piper's  assurance  that  it  would  never  be 
changed,  the  council  accepted  the  gift  and  built  their  town 
hall  upon  the  site  so  given.  The  council  have  surveyed  but 
have  never  laid  out  or  opened  a  road  running  due  north 
from  the  bridge  along  the  line  between  lots  12  and  13.  This 
road  was  found  to  be  a  difficult  and  expensive  one  to  build. 

In  1899  Oakley  and  R.  S.  Piper,  having  purchased  the 
lands  in  question  at  a  tax  sale>  to  confirm  their  title  received 
a  tax  deed  from  the  Xeebing  municipality,  \nthout  any  reser- 
vation of  the  road  now  claimed.     .     .     . 

I  am  of  opinion  that  .  .  .  there  has  been  a  dedica- 
tion of  the  road  in  question  to  the  public,  and  that  the  dedi- 
cation has  been  accepted.  The  owners  of  lot  12  since  1895 
and  of  lot  11  since  1899  have  been  persons  living  in  the 
neighbourhood,  who  must  have  been  aware  of  what  was  taking 
place;  the  building  of  the  bridge  and  its  connection  with  the 
road  at  each  end  were  plain  notice,  to  the  owners,  of  the  view 
taken  l>y  the  public  that  the  road  was  permanently  to  be 
used;  this  notice  was  further  strengthened  by  the  ditching 
and  grading  by  the  township  along  the  whole  road,  and  the 
view  that  the  road  had  in  fact  been  dedicated  seems  to  have 
been  acquiesced  in  by  plaintiff  when  he  or  his  tenant  fenced 
the  road  off  from  part  of  his  land  in  1895,  and  by  K.  S. 
Piper  when  he  assured  the  coimcil  in  1902  that  it  would 
never  be  olosed. 

I  do  not  look  upon  the  tax  deed  from  the  municipality 
of  Xeebing  in  1899  of  the  property  without  excepting  the 
road,  as  a  matter  of  moment.  The  existence  of  the  road  was 
not  at  the  time,  so  far  as  appears,  called  to  their  attention, 
and,  if  the  road  were  then  established,  a  conveyance  of  it 
without  a  by-law  to  close  it  would  not  have  the  effect  of  put- 
ting an  end  to  it.  Moreover,  it  has  ever  since  been  travelled 
as  a  public  highway. 

In  my  opinion  the  action  must  be  dismissed  with  costs. 
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MacMakon'.  J.  July  5th,  1905. 

TRIAL. 

SPEXCEB  V.  COLLINS. 

C 01'* rod — Bre^Jrn — .?  •■  r.^j  Loqs  into  Lurriber  —  Damages — 

Costs, 

.\-x:^*n  U*r  ^'iir.i^e*  for  ''•reach  of  an  agreement  entered 
in^o  ^v  d^f'rndan*  on  2''rh  January.  1905,  to  cut  and  mann- 
fact'.ire  into  Inir.'^r  a  ?*ock  of  I*"*??  belonging  to  plaintiff, 
an^l  TO  c'it  the  slab-  into  f^-^-rr  f*>.rt  wixhI  and  to  pile  the  same. 

C.  H.  Wi.  dif^:'^,  Picv.n^  for  plaintiff. 

>.  Ma— ^»n,  Bellevine.  for  -lefeii'lant. 

MArMAiiox,  J.: — I  nn^  that  plaintiff  represented  to  de- 
fen^lant  that  he  had  logs  which  when  cut  would  turn  out  be- 
tween 2Tjiij)i}()  and  SOO.OOO  feet  of  linnh-er,  and  defendant 
agreed  to  j-aw  tlie  -ame,  the  ^'ft  wc-  d  at  $3  and  the  hard 
wo^xl  at  $3.50  i»er  thousand. 

Defen^lant  affreed  to  bare  his  portar-'e  mill  at  the  place 
wh^re  the  lo^r^  were  to  l>e  cut  in  a  few  days  after  the  contract 
was  f^tercd  into,  and  on  10th  February  he  saw  plaintiff,  and 
a-'-i^.TJ'-d  a-  a  reaHjn  for  not  coming  at  the  time  promised  that 
he  had  Wn  getting  a  new  frame  for  his  mill,  but  wonld  have 
hi-  mill  ready  to  cut  on  13th  Fehniary.  Had  the  mill  been 
there,  the  logs  could  have  been  cut  in  12  days.  He  did  not 
hrin^  his  njill  to  the  place  where  the  logs  were,  but  on  12th 
Marrli  he  told  plaintiff  the  snow  was  so  deep  that  he 
could  not  moTc  the  mill.  In  consequence  of  the  failure  of 
defendant  to  commence  sawing  the  logs  as  he  had  agreed  to 
do,  plaintiff  was  obliged  to  dismiss  his  men.  .  .  .  Plain- 
tiff'- logs  contained  55.530  feet  iKiard  meastue.     .     .     . 

I  think  a  very  liberal  sum  for  damages  would  be  $125, 
for  which  tliere  will  be  judgment,  with  County  Court  costs, 
without  the  right  of  set-off  of  High  Court  costs  by  defendant. 
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iL\cMAHON,  J.  July  oth,  1905. 

TRIAL. 

MEYEES  V.  LUCKXOW  ELEVATOR  CO. 

Company — Supplementary  Letters  Patent — Increase  in  Capi- 
tal Stock — Non-compliance  with  sec.  20  of  Companies  Act 
— Meeting  of  Shareholders — Absence  of  Notice  of  Purpose 
of  Meeting  —  Revocation  of  Letters  Patent  —  Action  by 
AUormey-General — Irregularities — Companies  Act,  sec.  06 
—Purchase  of  Shares— Refusal  to  Transfer— Stock  Cer- 
tificates — Production — Assignment — Mandamus. 

Action  by  Josephus  S.  Meyers  and  the  Attorney-General 
for  Ontario  for  revocation  of  the  supplementary  letters  patent 
granted  to  defendants,  and  to  compel  defendants  to  record  a 
transfer  of  certain  shares  of  their  capital  stock  to  the  plain- 
tiff.  • 

H.  S.  Osier,  K.C.,  for  plaintiffs. 

J.  A.  Paterson,  K.C.,  for  defendants. 

MacMahon,  J.: — ^Letters  patent  under  the  Ontario  Com- 
panies Act  were  issued  on  16th  June,  1899,  incorporating 
"  The  Lucknow  Elevator  Company,  Limited,'^  with  a  capital 
stock  of  $2,000,  divided  into  400  shares  of  the  par  value  of 
$5  each. 

The  company  built  an  elevator,  which  was  completed  in 
the  autumn  of  1900,  and  the  business  of  buying  and  selling 
grain  was  carried  on  therein. 

On  7th  October,  1904,  the  following  notice  was  issued: 

[The  notice  stated  that  "the  efforts  that  are  being  put 
forth  by  the  Meyers  Milling  Company,  of  Listowel,  to  buy 
up  a  controlling  interest  in  your  elevator  here,  renders  it 
necessary  for  us  to  call  the  shareholders  together  in  a  general 
meeting  to  discuss  the  propriet}^  of  allowing  the  present 
movement  to  continue  without  opposition,  until  such  time 
as  your  best  interests  are  sacrificed  to  the  material  gain  of 
Meyers  &  Co;"  and  after  setting  forth  the  advantages  of  the 
elevator,  etc.,  concluded:  "A  special  general  meeting  of  the 
shareholders  is  called  for  Saturday  the  loth  day  of  October, 
1904,  at  the  to\ni  hall,  Lucknow,  at  2.30  p.m.  Do  not  fail 
to  be  present,  and  it  makes  no  difference  whether  you  agreed 
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to  sell  your  .-tock  or  not."     It  wa.s  signed  by  the  executive 
otiicersj  of  the  company  and  dated  Tth  October,  1904.] 

As  appears  by  the  minute  book  of  the  company,  pursuant 
to  the  above  notice,  a  special  meeting  of  the  shareholders 
was  held  on  15th  October,  1904,  the  president,  Thomas  Cain, 
being  in  the  chair,  when  a  resolution  was  passed  authorizing 
the  board  of  directors  to  api)ly  to  the  government  for  power 
to  increase  the  capital  stock  of  the  company  from  $2,000  to 
$4,000,  so  as  to  provide  fimds  to  pay  otf  the  present  indt-^bt- 
edness  and  for  necessary  improvements  to  the  plant. 

Two  adjournments  were  made  in  order  to  secure  a  two- 
thirds  vote  of  the  shareholders,  and  at  the  last  adjournment 
by-law  No.  2,  authorizing  an  increase  of  the  capital  s-tock 
of  the  company,  as  above  stated,  was  again  submitted  to  the 
meeting  for  its  approval,  and  declared  carried,  284  votes 
being  recorded  in  it*  favour. 

In  accordance  with  the  authority  thus  assumed  to.  have 
been  conferred,  the  directors  applied  for  and  obtained  siip- 
plementar}'  letters  patent,  dated  8th  November,  1904,  author- 
izing an  increase  of  the  capital  stock  of  the  company  from 
$2,000  to  $4,000  by  the  issue  of  400  shares  of  new  stock  of 
the  value  of  $5  each. 

Section  1?  of  the  Ontario  Companies  Act,  R.  S.  O.  1897 
ch.  191,  provides  that  a  company  at  any  time  after  nine- tenths 
of  the  capital  stock  of  the  company  has  been  subscribed  ^nd 
ten  per  centum  paid  in,  may  by  by-law  provide  for  the  in- 
crease of  capital  stock  of  the  company  to  any  amount  which 
it  considers  requisite  for  the  due  carrying  out  of  the  under- 
takin^r  of  the  company. 

^'  20.  No  by-law  for  increasing  or  decreasing  the  capital 
stock  of  the  company  .  .  .  shall  have  any  force  or  effect 
whatever  unless  and  until  it  had  been  sanctioned  by  a  vote 
of  not  less  than  two-thirds  in  value  of  the  shareholders  at  a 
general  meeting  of  the  company  called  for  consideration  of 
the  ]\y-law  and  has  afterwards  been  confirmed  by  supplemen- 
tary letters  patent." 

Section  21  provides  that  the  company  may,  within  6 
months  after  the  sanctioning  of  the  by-law,  petition  the 
Lieutenant-Governor  for  the  issue  of  supplementary  letters 
patent. 

"  (2)  With  the  petition  the  company  shall  produce  the 
by-law  and  establish  to  the  satisfaction  of  the  Provincial 
Secretary'  the  due  passage  and  sanction  of  the  by-law,"  etc. 
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(3)  Upon  due  proof  so  made  the  Lieutenant-Governor 
in  council  may  by  supplementary  letters  patent  confirm  the 
by-law  with  respect  to  the  increase,  etc. 

By  sec.  9G,  the  provisions  of  the  Act  relating  to  matters 
preliminary  to  the  issuing  of  the  letters  patent  shall  be  deemed 
to  be  directory  only,  and  no  letters  patent  or  supplementary 
letters  patent  shall  be  held  to  be  void  or  voidable  on  accoimt 
of  any  irregularity  or  otherwise  in  respect  of  any  matter  pre- 
liminary to  the  issue  of  letters  patent  Dr  supplementary  let- 
ters patent 

ITie  only  notice  calling  the  meeting  was  the  one  of  7th 
October,  1904,  and  in  that  the  purpose  of  the  meeting  is  not 
specified;  it  therefore  was  not  a  notice  calling  a  meeting  of 
the  shareholders  to  consider  the  by-law  for  increasing  the 
capital  stock,  as  required  by  sec.  20  of  the  Act.  But  it  was 
urged  that  non-compliance  with  that  section  was  merely  £Ui 
irregularity,  and  the  effect  of  sec.  96  was  to  prevent  such 
irregularity  forming  a  ground  for  invalidating  the  supple- 
mentary letters  patent.  But  sec.  96  only  applies  to  an  ac- 
tion by  an  individual,  and  not,  as  in  the  present  case,  where 
the  Attorney-General,  representing  the  Crown,  seeks  to  have 
the  supplementary  letters  patent  declared  invalid  on  the 
ground  that  the  issue  thereof  was  obtained  on  an  affidavit 
which  alleged  that  all  the  provisions  of  the  statute  under 
which  the  application  was  made  had  been  complied  with, 
which  was  untrue  in  substance  and  in  fact. 

As  sec.  20  requires  that  the  by-law  must  be  sanctioned 
by  a  two-thirds  vote  in  value  of  the  shareholders  called  for 
the  purpose  of  considering  the  by-law,  and  as  the  notice  did 
not  state  the  purpose  of  the  meeting,  or  that  a  proposed  by- 
law was  to  be  submitted  to  the  shareholders,  there  was  no 
compliance  with  the  Act,  and  therefore  no  valid  confirmation 
of  the  by-law. 

See  the  following  cases  as  to  the  effect  of  non-compliance 
with  sec.  71  of  the  English  Companies  Clauses  Act,  1845 
(8  Tict.  ch.  16):  Kays  v.  Croydon  Tramways  Co.,  [1898] 
1  Ch.  385;  Tiessen  v.  Henderson,  [1899]  1  Ch.  861-870;  and 
In  re  Xorth  of  England  Steamship  Co.,  [1905]  1  Ch.  609, 
where  the  effect  of  non-compliance  with  sec.  51  of  the  Com- 
panies Act,  1862,  is  considered. 

There  will  be. judgment  for  plaintiffs  declarinor  that  the 
supplementary  letters  patent  are  invalid,  and  an  injunction 
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perpetually  restraining  the  company  from  allotting  any  of 
the  stock  of  the  company  pursuant  thereto. 

Then  as  to  the  other  branch  of  the  case.  The  plaintiff 
Meyers  purchased  from  various  stockholders  126  shares  of 
the  capital  stock  of  the  company.     .     .     . 

The  plaintiff  produced  to  the  secretary'  of  the  company 
a.-Nsignments  of  all  the  shares  of  stock  made  to  him  and  re- 
quested that  the  same  be  transferred  to  his  name  on  the 
books  of  the  company,  which  the  secretary  refused  to  do, 
a^^igning  as  a  reason  for  his  refusal  tliat  the  plaintiff  had 
not  accepted  such  shares. 

The  plaintiff  afterwards  on  19th  October,  1904,  executed 
and  deliTcred  to  the  secretary  an  agreement  accepting  all  the 
^hares  set  out  in  the  statement  of  claim,  subject  to  the  by-laws 
of  the  company,  and  afterwards  demanded  that  the  said  shares 
\>e  transferred  to  his  name  on  the  Ijooks  of  the  company, 
which  the  secretary  refused  to  do  unless  and  until  the  plain- 
tiff produced  the  original  share  certificates  issued  to  the 
stockholders  who  had  a -signed  to  him. 

Schedule  "A"  to  exhibit  6  contains  a  list  of  shareholders 
who  have  assigned  their  shares  to  the  plaintiff,  but  whose 
share  certificates  are  still  in  the  hands  of  the  secretary  of  the 
company,  but  who  refuses  to  transfer  the  shares  to  the  plain- 
tiff, alleging,  as  already  stated,  that  l)efore  he  can  be  required 
to  do  so  they  must  be  delivered  up  to  him,  that  is,  the  stock- 
holder must  come  and  obtain  possession  of  his  stock  certifi- 
cate and  hand  it  to  the  plaintiff,  his  assignee,  who  must  de- 
liver it  up  to  the  company  before  the  stock  can  be  transfeired 
to  the  plaintiff  in  the  l)ooks  of  the  company. 

In  schedule  "  C  "  all  the  certificates  of  stock  issued  to  the 
shareholders  therein  named  are  in  the  hand-  of  the  secretary, 
except  the  certificate  for  one  share  to  John  J.  Helm,  and  the 
certificate  for  one  share  issued  to  J.  H.  Gardner.  The  reason 
assigned  by  the  secretary  for  refusing  to  transfer  to  the  plain- 
tiff the  shares  other  than  those  of  Helm  and  Gardner  was 
because  the  owners  claimed  that  no  consideration  had  been 
re<:eived  from  the  plaintiff  for  their  resj^ective  assignments 
of  the  stock  to  him. 

The  defendant  tendered  evidence — which  I  rejected — ^for 
the  purpose  of  shewing  that  plaintiff  had  not  paid  the  as- 
signors for  the  stock.  I  held  that  that  was  a  matter  to  be 
settled  between  the  respective  assignors  and  the  plaintiff,  who 
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was  perfectly  good,  and  if  the  stock  had  not  been  paid  for 
he  could  be  sued  for  the  agreed  price. 

Schedule  "  D  "  contains  the  names  of  D.  S.  Taylor,  who 
assigned  4  shares,  and  James  Strothers,  who  assigned  1 
share,  to  the  plaintiff.  The  stock  certificates  were  issued 
and  are  in  the  hands  of  the  secretary,  who,  it  appears,  has 
been  notified  by  the  assignors  that  they  refused  the  cheques 
giTen  by  the  plaintiff  in  payment  of  the  stock.  I  rejected 
the  evidence  tendered  by  defendants  for  the  purpose  of  justi- 
fying their  refusal  to  transfer  the  stock  to  plaintiff,  for  the 
like  reasons  as  in  the  cases  in  schedule  "  C." 

In  schedule  "  E  "  8  shareholders  of  one  share  each  had 
notified  the  secretary  that  they  were  misled  by  the  plaintiff's 
statements  into  selling  their  stock,  and  the  secretary  in  con- 
sequence thereof  refused  to  transfer  the  stock  to  plaintiff. 
The  assignments  having  been  made,  such  objections  by  the 
assignors  could  not  justify  the  secretary  in  refusing  to  trans^ 
fer.  The  respective  assignors  have  their  remedy  against  the 
plaintiff. 

Schedule  "F"  contains  the  names  of  4  shareholders 
to  whom  certificates  had  issued  for  1  share  each  and  re- 
tained in  the  hands  of  the  secretary,  who  was  notified  by 
the  assignors  not  to  carry  out  transfer. 

The  holders  of  the  stock  having  assigned  to  the  plain- 
tiff, the  secretary  could  not,  on  a  mere  notification  from  them 
not  to  do  so,  refuse  to  transfer  the  stock  on  the  books  of  the 
company  to  the  plaintiff. 

Schedule  "  6 "  contains  the  names  of  3  stockholders 
of  1  share  each.  Of  these  it  is  admitted  that  the  assign- 
ment of  stock  purporting  to  have  been  made  by  Eobert  Web- 
ster was  not  executed  by  him,  but  by  his  son.  James  Don- 
elly's  signature  to  the  assignment  was  proved.  As  D.  An- 
derson has  given  notice  that  he  did  not  execute  the  assign- 
ment of  his  V  share,  the  plaintiff  must  prove  the  execution 
of  the  assignment  before  he  can  require  the  company  to 
transfer  it  on  the  books. 

In  schedule  ^^  H  "  there  are  the  names  of  6  alleged  stock- 
holders, 5  as  holding  1  share  each,  and  1 — John  Lazen- 
by — ^as  the  holder  of  3  shares.  There  is  no  such  person  as 
William  Wothern,  the  holder  of  a  share;  but  there  is  a  Wil- 
liam Matheson,  whose  name  i?  on  the  hooks.  Joseph  Gaunt 
was  never  the  owner  of  a  share  of  the  stock  of  this  company. 
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Although  John  Lazenby  had  subscribed  for  3  shares,  and 
John  ]iIcGarry,  William  Dempsey,  and  James  Jewell  for  one 
share  each,  they  had  not  paid  for  the  stock,  and  certificates 
had  not  been  issued  therefor.  They  had,  however,  assigned 
their  respective  shares  to  the  plaintiff,  who  presented  the 
assignments  to  the  secretary  and  offered  to  pay  for  the  stock, 
demanding  that  a  certificate  be  issued  in  his  name  therefor, 
which  the  secretary  refused.  By  sec.  30  of  the  Act,  no  share 
is  transferable  until  all  previous  calls  thereon  have  been  fully 
paid  in  or  until  declared  forfeited  for  non-payment  of  calls 
thereon. 

Immediately  upon  a  stockholder  assigning  his  stock  to 
the  plaintiff,  the  latter  had  a  right  to  the  possession  of  the 
script  certificate,  and  when  the  certificate  was  in  the  posses- 
sion of  the  secretary  of  the  company,  the  plaintiff,  on  presen- 
tation of  the  assignment  to  him,  was  entitled  to  a  transfer  of 
the  stock  to  his  name.  The  secretary  could  not  require,  be- 
fore transferring  the  stock  to  a  purchaser,  that  each  stock- 
holder who  had  assigned  his  stock  must  come  in  person  and 
demand  his  stock  certificate,  and  when  obtained  hand  it  to 
the  purchaser,  who,  upon  receiving  it  and  returning  it  to  the 
secretary  with  the  assignment,  will  be  entitled  to  have  the 
stock  transferred.  The  assignment  was  in  itself  a  transfer 
by  the  stockholder  of  his  certificate  then  in  the  hands  of  the 
secretary. 

There  will  be  an  order  commanding  the  secretary  of  the 
defendant  company  to  transfer  to  the  name  of  the  plaintiff 
in  the  transfer  book  of  the  company,  all  the  shares  set  forth 
in  scliedules  '' A,'^  "  D,"  "  E,'^  and  "F^'  to  exhibit  6. 

There  will  be  a  like  order  as  to  the  shares  in  schedule 
'^  C  "  except  as  to  one  share  each  to  John  J."  Helm  and  J.  H. 
Gardner;  and  in  schedule  "  G  ''  except  as  to  Robert  Webster's 
and  D.  Anderson's  shares. 

The  plaintiff  delivered  to  the  secretary  the  agreement 
accepting  all  the  shares  assigned  to  him,  on  19th  October,  and 
it  was  not  until  '^Oth  October  that  the  directors  passed  a 
resolution  requiring  a  fee  of  50  cents  to  be  paid  on  the  trans- 
fer of  each  share  certificate.  The  plaintiff  is  therefore  en- 
titltMi  to  have  the  transfers  made  in  the  company^s  books 
without  the  payment  of  any  fee. 

The  defendants  must  pay  the  plaintiff's  costs,  including 
the  costs  of  the  examination  of  the  otlicers  of  the  comprny 
for  discovery. 
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MacMahon,  J.  July  5th,  1905. 

TRIAL. 

MEYERS  V.  CAIN. 

Company  —  Construction  of  £  levator  —  Lease  to  Directors — 
Shareholder's  Right  to  Account  of  Profits — Ratification  hy 
Shareholders — Meetings — Irregularities. 

Action  by  Josephus  S.  ileyers,  on  behalf  of  himself  and 
all  other  shareholders  of  the  Lucknow  Elevator  Co.,  Limited, 
against  Cain,  the  president,  and  Murdoch,  the  treasurer,  of 
the  company,  for  an  account  of  profits  made  by  defendants 
under  leases  from  the  company  of  the  company's  elevator  in 
the  village  of  Lucknow. 

H.  S.  Osier,  K.C.,  for  plaintiff. 

J.  A.  Paterson,  K.C.,  for  defendants. 

MacMahon,  J.":^— In  1898  a  movement  was  inaugurated 
by  the  inhabitant*  of  the  village  of  Lucknow  and  the  farmers 
in  the  townships  adjacent  thereto,  to  build  an  elevator  in 
that  village,  and  letters  patent  under  the  Ontario  Companies 
Act  were  issued  in  June,  1899,  incorporating  the  Lucknow 
Elevator  Co.,  Limited,  with  a  capital  of  $2,000,  divided  into 
400  shares  of  the  par  value  of  $5  each.  The  objects  of  the 
company  as  declared  in  the  letters  patent  are :  "  To  buy,  sell, 
purchase,  load,  store,  unload,  and  ship  grain  and  cereals." 

The  merchants  and  others  in  Lucknow  subscribed  for  a 
considerable  portion  of  the  stock,  and  a  large  number  of  the 
farmers  of  the  vicinity  also  became  subscribers.     .     .     . 
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The  elevator  was  erected  in  1900  (the  company,  in  order 
to  complete  it,  having  to  borrow  $1,000),  and  in  the  autumn 
of  that  year  the  directors  endeavoured  to  lease  it,  but  failing 
to  procure  a  tenant,  four  of  the  directors  (two  of  them  being 
the  defendants)  and  one  of  the  shareholders  .(called  in  the 
evidence  "the  syndicate")  undertook  to  operate  it  for  one 
year.  They  put  up  sufficient  funds  to  buy  grain,  agreed  to 
pay  the  taxes,  insurance,  and  the  interest  on  the  borrowed 
money,  and  to  reduce  the  principal  on  the  mortgage  by  $50 
each  year. 

This  arrangement  was  confirmed  by  a  resolution  of  the 
shareholders  at  their  annual  meeting  on  29th  September, 
1900-     .     .     . 

[The  same  arrangement  was  continued  in  subsequent 
years.] 

What  appears  to  have  been  the  paramount  idea  when  the 
stock  was  originally  subscribed  for  was  that  those  interested 
in  the  grain  market  at  Lucknow  should  have  an  elevator 
under  their  own  control;  and,  that  being  the  governing  mo- 
tive, the  farmer  who  subscribed  for  one  share,  and  paid  $5 
for  it,  was  not  concerned  about  profits  on  his  $5,  when  his 
main  object  was  to  secure  an  elevator  to  which  he  could  at 
all  times  bring  his  grain  with  the  certainty  that  he  could 
there  market  it.  Had  the  shareholders  not  been  actuated 
by  some  such  motive  they  would  not  have  refused  the  offer 
of  one  Joynt  of  27th  August,  1902,  to  pay  6  per  cent,  on  the 
cost  of  the  plant  and  interest  and  taxes.  There  may  also 
have  been  the  fear  that  Joynt,  should  he  become  lessee  of  the 
elevator,  might  defeat  the  object  which  the  stockholders  had 
in  view  when  they  subscribed  to  secure  its  erection. 

It  is  probable  that  like  considerations  actuated  the  share- 
holders in  August,  1904,  when  they  rejected  the  offer  of  $500 
per  annum  as  rent  from  the  Meyers  Milling  Co. ;  and  the  share- 
holders may  have  reached  the  conclusion  they  did  because 
they  considered  the  retention  of  the  elevator  under  their  own 
control  would,  even  from  a  monetary  point  of  view,  be  more 
advantageous  to  them  than  if  it  were  leased.     .     .     . 

At  the  annual  meeting  of  the  shareholders  on  30th  Au- 
gust, 1902,  after  Joynf s  offer  had  been  read  and  discussed, 
and  after  the  treasurer's  report  had  been  submitted,  a  resolu- 
tion was  carried  expressing  satisfaction  with  the  syndicate 
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who  had  handled  their  (the  shareholders')  grain  and  con- 
ducted the  affairs  of  the  company,  which  was  a  ratification 
of  the  action  of  the  directors  in  dealing  with  the  syndicate. 
The  shareholders  knew  from  the  treasurer's  report  each  year 
what  the  receipts  were  from  the  syndicate,  and  they  preferred 
continuing  on  that  basis  to  advising  the  directors  to  lease  the 
elevator  to  an  outsider,  and  it  was  not  necessary  to  pass  a 
resolution  each  year  ratifying  the  action  of  the  directors.  .  .  . 

The  meeting  of  the  shareholders  held  on  17th  December, 
1904,  was  after  the  writ  in  the  action  was  issued,  but  what 
was  done  by  the  shareholders  at  the  meeting  ...  is  most 
significant.  The  shareholders,  knowing  what  the  company 
had  received  from  the  syndicate  for  the  elevator,  had  during 
some  of  the  years  expressly  ratified  the  action  of  the  directors 
in  leasing  to  the  syndicate.  But,  as  plaintiff  had  been  buy- 
ing up  shares  in  the  company's  stock,  the  shareholders,  fear- 
ing lest  outsiders  might  get  control  of  the  elevator  and  so 
defeat  the  object  they  had  when  building  it,  by  resolution 
expressly  ratified  what  they  had  only  tacitly  assented  to  in 
the  dealings  of  the  directors  with  the  syndicate,  which  they 
emphasized  by  referring  to  the  fact  that  the  syndicate  had 
risked  large  sums  in  maintaining  a  good  grain  market  in 
Lucknow,  and  that  the  shareholders  had  no  desire  to  share 
in  any  profits  defendauts  may  have  made  in  handling  their 
(the  shareholders')  grain.     ... 

From  1899  to  August,  1904,  the  stockholders  and  directors 
of  the  company  were  acting  in  perfect  accord;  there  was  not 
a  discordant  note  to  mar  the  harmony  of  the  proceedings  at 
the  meetings  of  the  shareholders  or  of  the  directors;  and 
every  one  appeared  to  be  satisfied  with  the  results  flowing 
from  the  management  of  the  elevator  by  the  syndicate. 

There  were  some  irregularities  in  connection  with  the 
shareholders'  meetings,  but  there  were  apparently  no  com- 
plaints made  by  those  most  interested  in  the  success  of  the 
company.     .     .     . 

[Reference  to  MacDougall  v.  Gardiner,  1  Ch.  D.  at  p.  25 ; 
Mason  v.  Harris,  11  Ch,  D.  at  p.  107;  Purdom  v.  Ontario 
Loan  and  Debenture  Co.,  22  0.  R.  597;  Masten's  Company 
Law^  p.  234.] 

No  case  has  been  made  out  for  the  interference  of  the 
Court,  and  the  action  must  be  dismissed  with  costs. 


300  '^'^^  ONTARIO   WEEKLY  REPORTER. 

July  Gth,  1905. 
divisional  court. 

Re  bolster. 

WiU — Construction — Direction  to  Pay  Debts  and  Testamen- 
tary Expenses  —  Specific  Legacies  —  Residue — Succession 
Duties — Exoneration  of  Specific  Legacies, 

Appeal  by  Sarah  Bolster,  a  legatee  under  the  will  of 
Lancelot  Bolster,  deceased,  from  order  of  Teetzel,  J.,  in  a 
proceeding  under  Rul©  938. 

The  testator  by  his  will  gave  numerous  legacies,  and  gave 
the  residue  to  other  persons.  He  directed  his  executors  to 
pay  his  just  debts  and  funeral  and  testamentary  expenses. 

The  contention  of  the  appellant  was  that  under  that  di  ;ec- 
tion,  the  executors  were  bound  to  pay  the  succession  duties 
out  of  the  residue,  to  the  exoneration  of  the  legatees. 

W.  T.  J.  Lee,  for  Sarah  Bolster  and  all  persons  in  the 
same  interest  except  Minnie  Dowdall  and  Thomas  Mulvey. 

W.  E.  Middleton,  for  Minnie  Dowdall. 

No  one  appeared  for  Thomas  Mulvey. 

W.  B.  Raymond,  for  the  executors. 

Frank  Ford,  for  the  infants,  residuary  legatees. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Magee,  J.),  was  delivered  by 

Street,  J.: — The  duty  of  the  executor  is  to  pay  the  debts 
and  funeral  and  testamentary  expenses,  without  any  special 
direction  to  that  effect  in  the  will;  a  special  direction  to  do 
so  does  not,  therefore,  in  any  way  alter  his  duty,  unlei^s  a 
particular  fund  is  pointed  out  in  the  direction,  from  which 
these  outgoings  are  to  be  paid,  to  the  exoneration  of  the  other 
portions  of  the  estate.  In  the  absence  of  any  direction  in 
the  will  with  regard  to  them,  they  are  paid  out  of  the  general 
residue  of  the  estate. 

The  contention  of  the  appellant  is,  that  the  succession 
duty  required  to  be  paid  by  R.  S.  0.  1897  ch.  24  is  either  a 
debt  or  a  testamentary  expense,  and  that  the  special  direction 
to  the  executors  here  to  pay  debt-s  and  testamentary  expenses 
ha<  the  effect  of  charginer  the  succession  dut^'  payable  in 
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respect  of  the  whole  e^itate,  upon  the  residue,  to  the  exonera- 
tion of  the  legatees.  The  result  would  logically  be  that  in 
every  case  the  succession  duty  is  payable  out  of  the  residue, 
and  not  out  of  the  specific  legacies  bequeathed  by  the  testator, 
unless  a  provision  to  the  contrary  is  contained  in  the  will. 
But  to  hold  this  would  be  to  reverse  the  general  rule  laid  down 
by  sec.  4  of  the  Act,  which  requires  the  executor  to  deduct 
the  amount  of  the  duty  upon  each  legacy  subject  to  duty, 
before  handing  it  over  to  the  legatee.  That  section  seenifi 
to  intend  that  unless  a  legacy,  whether  specific  or  residuary, 
is  specially  exonerated,  it  shall  bear  the  duty  payable  in  re- 
spect of  it;  not,  as  contended  by  the  appellant,  that  the  resi- 
duary legatees  shall  in  all  cases  bear  not  only  their  own  duty 
but  also  that  payable  in  respect  of  specific  legacies. 

But  the  succession  duty  does  not  come  within  the  descrip- 
tion either  o^  a  debt  or  a  part  of  the  testamentary  expenses. 
It  cannot  be  a  debt  of  the  testator,  for  it  does  not  arise  as  a 
liability  until  after  his  death.  It  is  not  a  part  of  the  testa- 
mentar}'  expenses,  because  it  is  not  payable  upon  the  grant 
of  probate.  It  is  true  that  the  executor  is  required  to  give 
a  bond  before  taking  probate  that  he  will  pay  the  duty  which 
may  be  found  chargeable  in  respect  of  the  property  coming 
to  his  hands,  but  it  is  not  payable  until  18  months  from 
testator's  death,  with  power  to  a  Judge  to  extend  the  time 
for  payment. 

The  decisions  upon  Acts  of  the  Imperial  Parliament  im- 
posing estate^  settlement,  and  succession  duties,  do  not  seem 
to  control  the  interpretation  of  our  Succession  Duties  Act, 
because  of  the  entire  lack  of  similarity  between  the  provi- 
sions of  those  Acts  and  ours. 

The  contention  of  the  appellant  here  has  already  been 
passed  upon  and  overruled  in  Manning  v.  Robinson,  29  0.  K. 
483;  Re  Holland,  3  0.  L.  R.  406;  and  Kennedy  v.  Protestant 
Orphans'  Home,  25  0.  R.  235;  and  those  cases  were  rightly 
decided. 

Appeal  dismissed  with  costs. 
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HoDGiNS,  LocJ.  IN  Admiralty.  June  22nd,  1905. 

EXCHEQUER  COURT  IN  ADMIRALTY. 

ST.  CLAIR  NAVIGATION  CO.  v.  THE  "  D.  C.  WHIT- 
NEY." 

Ship  —  Collision  "between  Foreign  Vessels  —  Jurisdiction  of 
Canadian  Court — Arrest  in  Canadian  Waters — Inevitable 
Accident — Loohout, 

Action  by  the  plaintiffs  the  St.  Clair  Navigation  Company, 
a  foreign  corporation,  for  damages  caused  by  the  defendant 
steamer  "  D.  C.  Whitney  "  colliding  with  their  ship  "  Mon- 
guagon  "  on  the  night  of  the  28th  November,  1901,  at  the 
Baltimore  and  Ohio  dock  at  Sandusky,  in  the  State  of  Ohio, 
one  of  the  United  States  of  America;  and  also  by  the  plain- 
tiffs the  Southern  Coal  and  Transportation  Company,  a  for- 
eign corporation,  the  owners  of  a  cargo  of  coal  on  the  said 
**  Monguagon,"  against  the  same  steamer  for  loss  and  dam- 
age to  the  said  cargo  caused  by  the  said  collision.  The  de- 
fendant steamship  was  arrested  in  Canadian  waters  on  14th 
November,  1902. 

J.  W.  Hanna,  Windsor,  for  plaintiffs. 
W.  D.  McPherson,  for  defendants. 

The  Local  Judge: — One  of  the  principal  defences  raised 
by  the  Inland  Star  Transit  Company,  also  a  foreign  corporar 
tion,  as  owners  of  the  defendant  steamer,  after  claiming  that 
both  ships  are  of  American  register,  is  as  follows: — "And  the 
said  Inland  Star  Transit  Company  submit  with  deference 
that  under  the  circumstances  herein  and  in  the  statement  of 
claim  set  forth,  this  honourable  Court  has  no  jurisdiction 
to  try  and  adjudicate  this  action;  or  if  this  honourable  Court 
should  be  of  opinion  that  there  is  jurisdiction  in  the  discre- 
tion of  the  Court  so  to  do,  then  that  in  the  exercise  of  the 
said  discretion  this  honourable  Court  should  refuse  in  the 
circmnstances  set  forth  so  to  do,  or  to  compel  the  said  defen- 
dants to  submit  themselves  to  the  said  jurisdiction,  but  leave 
the  plaintiffs  to  seek  such  redress  as  they  may  be  entitled  to 
against  the  defendants  in  the  proper  courts  of  the  United 
States  of  America  according  to  American  law.*^ 
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This  challenge  to  the  jurisdiction  of  this  Canadian  Court 
of  Admiralty  impeaches  the  opinion  oi  Sir  Leoline  Jenkins, 
Judge  of  the  High  Court  of  Admiralty  in  the  reign  of 
Charles  II.,  "  whose  opinions  (says  Wheaton  on  International 
Law)  form  a  rich  collection  of  precedents  m  the  maritime 
law  of  nations  " — in  which  the  Judge  said:  "  It  is  not  with- 
out a  special  ease  and  satisfaction  to  a  foreign  plaintiff  that 
he  shall  have  the  same  marine  laws  here,  that  we  are  judged 
by  in  his  country. 

Before  considering  the  question  of  jurisdiction,  it  will  be 
proper  to  refer  to  the  judgment  of  our  Supreme  Court  in 
Monaghan,  v.  Horn,  7  S.  C.  R.  409  (1882),  which  decided  that 
the  Vice-Admiralty  Courts  in  British  possessions,  and  the 
Maritime  Court  of  Ontario  (of  which  this  Court  is  the  suc- 
cessor), have  whatever  jurisdiction  the  High  Court  of  Ad- 
miralty in  England  has  over  any  claim  for  damages  done  by 
any  ship,  whether  to  person  or  property ;  and  by  the  Imperial 
Act  of  1890,  under  the  authority  of  which  the  Parliament  of 
Canada  established  this  Court,  "  it  is  enacted  that  the  juris- 
diction of  a  Colonial  Court  of  Admiralty  shall,  subject  to  the 
provisions  of  this  Act,  be  over  the  like  places,  persons,  mat- 
ters and  things,  as  the  Admiralty  jurisdiction  of  the  High 
Court  in  England,  whether  existing  by  any  statute  or  other- 
wise; and  the  Colonial  Court  of  Admiralty  may  exercise  such 
jurisdiction  in  like  manner  and  to  as  full  an  extent  as  the 
High  Court  in  England,  and  shall  have  the  same  regard  bs 
that  Court  to  international  law  and  the  comity  of  nations." 

About  the  earliest  case  in  which  the  jurisdiction  of  an 
English  Admiralty  Court  over  a  foreign  ship  was  considered, 
was  "  The  Two  Friends,"  1  C.  Rob.  271  (1799),  a  case  of 
salvage  for  the  rescue  of  an  American  ship  by  (alleged) 
British  sailors  from  the  enemy  on  the  high  seas.  Sir  Wil- 
liam Scott  (afterwards  Lord  Stowell)  said:  "  But  it  is  asked 
if  thej  were  American  seamen  would  this  Court  hold  plea  of 
their  demands  ?  It  may  be  time  enough  to  answer  this  ques- 
tion whenever  the  fact  occurs.  In  the  meantime  I  will  say, 
without  scruple,  that  I  can  see  no  inconvenience  that  would 
arise  if  a  British  Court  of  Justice  should  hold  plea  in  such  a 
case;  or,  conversely,  if  American  Courts  were  to  hold  pleas 
of  this  nature  respecting  the  merits  of  British  seamen  on 
such  occasions;"  and  he  added:  " I  can  see  no  ground  why 
one  country  should  be  afraid  to  trust  to  the  equity  of  the 
courts  of  another  on'  such  a  question  of  such  a  nature." 
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The  Supreme  Court  of  the  United  States,  in  ''The  Belgen- 
land,"  114  U.  S.  355  (1885),  concurred  in  Lord  StoweU's 
decision  in  the  case  of  "The  Two  Friends."  Bradley,  J., 
said:  "The  law  has  been  settled  very  much  in  accord  with 
these  views.  That  was  a  case  of  salvage;  but  the  same  prin- 
ciples would  seem  to  apply  to  the  case  of  destroying,  or  in- 
juring, a  ship,  as  to  that  of  saving  it.  Both,  when  acted  on 
the  high  seas  between  persons  of  different  nationalities,  come 
within  the  domain  of  the  general  law  of  nations,  or  communis 
juris,  and  are  proper  subjects  of  inquir}'  in  any  Court  of 
Admiralty  which  first  obtains  jurisdiction  over  the  rescued, 
or  offending,  ship,  at  the  solicitation  in  justice  of  the  meri- 
torious, or  injured,  parties." 

Prior  to  the  passing  of  the  Imperial  Admiralty  Act  of 
1861,  there  are  some  decisions  of  Dr.  Lushington  which  may 
be  referred  to.  Thus  in  "  The  Johann  Frederick,"  1  W.  Rob. 
35  (1839),  he  held  that  where  both  parties  were  foreigners, 
the  important  question  affecting  the  jurisdiction  of  the 
Admiralty  Court  was  whether  the  case  was  communis  juris; 
and  he  held  that  questions  of  collision  were  communis  juris. 
And  referring  to  the  law  of  foreign  attachment  he  said:  "  It 
is  difficult  to  understand  the  ground  of  disputing  the  juris- 
diction of  the  Admiralty  Court."  See  also  "  The  Volant,"  1 
W.  Rob.  387.  And  in  "  The  Griefswald,"  Swab.  430  (1859), 
he  said :  "  In  cases  of  collision  it  has  been  the  practice  in  this 
country,  and,  so  far  as  I  know,  of  the  European  States,  and 
of  the  United  States  of  America,  to  allow  a  party  alleging  a 
grievance  by  a  collision,  to  proceed  in  rem  against  the  ship 
wherever  found.  And  this  practice,  it  is  manifest,  is  most 
conducive  to  justice,  because  in  many  cases  a  remedy  in  per- 
sonam would  be  impracticable."  See  also  "  The  Qolubchick," 
W.  Rob.  143  (1840),  which  was  an  action  for  wages  by  Span- 
ish seamen  against  a  Russian  ship,  the  property  of  Russian 
subjects. 

Legislative  history  may  perhaps  shew  what  decisions  led 
to  the  enactment  of  sec.  7  of  the  English  Admiralty  Act  of 
1861  (24  Vict.  ch.  10),  which  provides  that  "  The  High  Court 
of  Admiralty  shaU  have  jurisdiction  over  any  claim  for  dam- 
age done  by  any  ship."  And  in  "  The  Courier,"  Lush.  541 
(1832),  Dr.  Lushington  held  that  under  that  section,  the  Eng- 
lish Court  of  Admiralty  had  jurisdiction  to  try  a  case  of  colli- 
sion between  foreign  vessels  in  foreign  waters.    See  also  "  The 
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Diana,"  ibid.  639;  "The  Charkich,"  L.  R.  4  Ad.  &  Ecc.  59, 
120  (1873). 

About  the  earliest  exercise  of  jurisdiction  by  a  Canadian 
Vice-Admiralty  Court  was  "  The  Anne  Johnne,"  Stuart  43 
(1860),  where  the  Court  held  that  it  had  jurisdiction  in  a 
case  of  collision  between  French  and  Norwegian  vessels  on 
the  high  seas.  See  also  Wineman  v.  "  The  Hiawatha,"  7 
Ex.  C.  B.  446  (1902). 

The  jurisdiction  of  the  English  Admiralty  Court  over 
foreign  ships  has  been  thus  summarized  in  Marsden's  Law  of 
Collisions  at  Sea  (1891),  p.  209:  "Actions  for  collisions  are 
said  to  be  communis  juris;  and  the  Admiralty  Court  has 
never  refused  to  entertain  an  action  merely  because  both  ships 
were  foreign,  or  their  owners  were  not  British  subjects,  or 
because  the  collision  occurred  in  foreign  waters." 

In  the  Admiralty  Courts  of  the  United  States  this  juris- 
diction over  collisions  between  foreign  vessels  has  long  been 
maintained.  As  said  by  Marshall,  C.J.,  in  "  The  Mary,"  9 
Cranch.  126  (1815),  "the  whole  world  it  is  said  are  parties 
in  an  Admiralty  cause;  and  therefore  the  whole  world  is 
bound  by  the  decision."  And  in  "  The  Invincible,"  2  Gall.  29 
(1814),  Story,  J.,  said:  "The  Admiralty  Courts  of  every 
country  have  general  jurisdiction  in  cases  of  torts  committed 
on  the  high  seas,  wherever  the  person  or  thing  by  which  the 
tort  is  committed  is  within  the  territory."  And  in  Clarke  v. 
Xew  Jersey  Steam  Navigation  Company,  1  Storj'  531  (1841), 
the  same  learned  Judge  said:  "  If  the  present  were  a  suit 
in  rem,  to  enforce  a  right  of  property  or  a  lien,  or  to  subject ' 
it,  as  the  offending  thing  (as  in  cases  of  collision),  to  the 
direct  action  of  the  Court,  the  case  could  not  admit  of  any 
real  doubt;  for  in  all  proceedings  in  rem,  the  Court  having 
jurisdiction  over  the  property  itself,  it  is  wholly  un- 
important whether  the  property  belongs  to  a  private 
person,  or  a  corporation,  a  citizen,  or  a  foreigner,  to  a 
resident,  or  a  non-resident,  to  a  domestic,  or  a  foreign,  cor- 
poration. In  each  and  every  case  tiie  jurisdiction  is  com- 
plete and  conclusive."  (Cited  with  approval  in  "  The  Chark- 
ich,"  L.  R.  4  Ad.  &  Ecc.  at  p.  95). 

The  later  cases  sustain  these  decisions.  "  The  Jupiter,"  1 
Bened.  536  (1867),  was  the  case  of  a  collision  in  the  North 
Sea  between  a  Dutch  schooner  and  a  Russian  barque,  the 
owners  of  each  being  foreigners.     Blachford,  J.,  said:     "A 
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general  objection  to  the  jurisdiction  of  the  Court  is  taken 
by  the  answer.  Without  going  into  any  extended  diecussion 
of  the  question,  I  am  satisfied  that  this  Court  has  jurisdic- 
tion:''  —  citing  "The  Johann  Frederick,"  1  W.  Bob.  36 
(1839),  and  other  cases. 

In  the  case  of  "The  Eagle,"  a  Wall.  15  (1868),  the  Supreme 
Court  of  the  United  States  held  that  the  Admiralty  Courts 
had  jurisdiction  to  try  cases  of  collisions  in  Canadian  waters. 
And  in  "  The  Maggie  Hammond,"  9  Wall.  436  (1869),  further 
decided  in  favour  of  the  jurisdiction  of  their  Admiralty 
Courts  in  Canadian  claims,  where  both  the  place  of  shipping 
and  the  place  of  delivery  of  cargo  were  foreign  ports.  That 
was  an  action  between  the  Canadian  owners  of  the  cargo, 
which  was  shipped  in  Scotland,  and  the  Canadian  owner  of 
the  ship,  the  arrest  of  the  ship  having  taken  place  at  Balti- 
more, in  the  United  States.  The  Court,  after  commenting 
on  the  English  Act  of  1861,  and  the  jurisdiction  exercised 
under  it  by  the  English  Courts,  held  that  where  maritime 
liens  were  enforceable  in  a  foreign  jurisdiction,  the  Admiralty 
Courts  of  the  United  States  would  exercise  jurisdiction  to 
enforce  them,  even  though  all  the  parties  are  foreigners;  but 
that  its  enforcement  was  a  matter  of  comity, — ^adding  that 
"  maritime  law  partook  more  of  the  character  of  international 
law  than  any  other  branch  of  jurisprudence." 

The  defence  in  this  action  further  contends  that  in  any 
event  the  jurisdiction  should  not,  as  a  matter  of  discretion, 
be  exercised  by  this  Court.  In  One  Hundred  and  Ninety- 
Four  Shawls,  1  Abb.  Adm.  .317  (1848),  the  Court  held  that 
although  it  rested  on  the  discretion  of  a  Court  of  Admiralty 
to  hear  and  determine  a  controversy  between  foreigners,  it 
had  found  no  case  in  which  the  Court  had  declined  the  juris- 
diction. And  Story,  J.,  in  "The  Jerusalem,"  2  Gall.  191 
(1814),  stated  that  the  refusal  of  jurisdiction  by/  an  Admiralty 
Court  might  well  h^  deemed  a  disregard  of  national  comity. 

I  must  therefore  hold  that  this  Canadian  Court  of  Ad- 
miralty, having  the  same  jurisdiction  over  the  like  places, 
persons,  matters,  and  things,  as  the  High  Couri^  of  Admiralty 
in  England,  has  jurisdiction  to  try  the  maritime  question  of 
collision  raised  by  the  pleadings  in  this  case. 

The- main  defence  relied  upon  is  "inevitable  accident." 
The  evidence  of  Captain  Carney  of  "  The  Whitney  "  is  that 
his  vessel  is  245  feet  long  by  40  feet  beam  and  of  1,200  or 
1,400  tonnage,  or  net  1,090  tons.     That  on  the  28th  Xovem- 
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ber,  1901,  she  steamed  from  Toledo  to  Sandusky  to  take  on  a 
cargo  of  coal,  that  she  arrived  at  Cedar  Point  in  the  bay 
about  midnight,  and  proceeded  through  the  channel  to  the 
Baltimore  and  Ohio  dock;  that  when  about  2,000  feet  from 
the  dock  he  gave  the  signal  to  the  engineer  "to  go  ahead 
strong;"  that  about  three  times  he  checked  the  speed;  that 
owing  to  the  wind  blowing  about  35  miles  an  hour,  the  steamer 
made  lee  way,  and  that  each  time  she  did  so,  he  worked  her 
up  again;  that  her  speed  in  approaching  the  dock  was  about 
2^  miles  and  not  over  3  miles  an  hour;  that  after  the  last 
signal  to  stop  she  moved  about  20  feet,  and  lie  then  gave  the 
signal  to  reverse  the  engine,  his  statement  being  as  follows: 
Q.  64.  *' About  how  fat  out  from  the  pier  was  '  The  D.  C. 
Whitney  ^  at  the  time  you  gave  the  signal  to  back?  A.  About 
600  feet." 

He  further  states  that  when  about  300  feet  from  the  pier 
he  discovered  that  the  engine  did  not  reverse,  owing  to  its 
getting  on  the  centre,  and  that  when  she  reached  the  pier 
her  speed  was  about  one  mile  an  hour;  that  the  tendency  of 
the  wind  was  to  blow  her  off  the  dock,  making  her  list  to 
port,  and  that  he  was  holding  her  up  to  the  wind.  That  she 
struck  the  side  of  the  dock  about  30  feet  from  the  pier,  and 
bounded  off,  and  then  slipped  along  the  dock  to  "  The  Mon- 
guagon"  and  struck  her  near  the  centre  of  her  aft  upper 
works,  and  drove  her  up  about  150  feet  up  the  dock. 

The  evidence  of  Captain  Pope  of  "The  Monguagon"  is  that 
his  ship  had  a  bright  light  aft  about  20  feet  above  the  deck, 
and  about  10  or  12  feet  from  the  stem;  that  "  The  Whitney  " 
struck  the  stem  of  "  The  Monguagon,"  cut  her  yawl  in  two, 
stove  in  about  3  feet  of  the  after  part  of  the  cabin,  opened 
her  seams,  and  drove  her  up  the  dock  for  about  300  feet,  caus- 
ing her  to  fill  and  sink.  "  The  Monguagon  "  is  138  feet  long, 
and  was  moored  to  the  dock  by  4  lines,  one  a  9-inch  hawser, 
and  three  others  8,  7,  and  6  inches,  as  the  wind  was  blowing 
fresh  that  night.  The  force  of  the  collision  caused  the  9- 
inch  line  to  pull  out  the  ship's  timber  head,  and  to  break 
the  8-inch  square  timber  heads  to  which  the  other  three  lines 
were  fastened.  Other  evidence  proved  that  "The  Monguagjn '' 
was  moored,  by  the  above  lines  at  about  175  feet  from  the 
pier  of  the  dock. 

The  general  evidence  given  by  the  defendants  went  to 
shew  that  it  was  not  customary  to  keep  a  man  in  the  crank 
pit  in  close  proximity  to  the  pinch  wheel,  so  as  to  give  it  the 
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X\f:(:h^Tii,r*  l^ru  to  gel  t:.^  •^ngir.e  r,:!  ti.e  centre;  ani  in  gi^-^ 
•\K;h  Hvit^ence  Captain  Lrons  said:  '"  You  asked  me  if  it  wa* 
iM*\jffTtAry  to  keep  a  man  standing  at  the  pinch  wheeL  Yo,i 
know  it  i»  only  when  you  go  into  port  that  there  wouli  >jr 
two  men  in  the  engine  room.  It  L^  only  down  one  shon  fiigh: 
of  '*Tefr%  to  this  crank  room*  where  he  can  pinch  this  off.  It 
wouldn't  take  a  man  three  seconds  to  get  from  the  enrine 
loorn  to  the  crank  pit/' 

The  evidence  of  Mitchell,  one  of  the  defendant  company - 
engineers  and  of  Sager,  who  was  one  of  the  engineers  on  "  The 
WTiitney''  at  the  time  of  the  coUisioiL  substantially  agree. 
Sager^s  e^-idence  is  as  follows: — Q.  30.  "  How  long  did  it  take 
U  get  the  engine  off  the  centre  from  the  time  you  found  it 
was  on  till  you  got  it  off  ?  A.  Not  more  than  a  minute  and  a 
half,  perhaps  two  minutes/'  44.  Q.  "  If  you  had  been  stand- 
ing there  how  long  would  it  have  taken  you  to  get  the  engine 
off  the  centre?  A.  Half  a  minute;"  and  to  a  similar  question 
he  answered,  "  In  a  minute  an^-way/' 

Snider,  another  engineer  witness  for  the  defendants,  gave 
evidence  that  it  was  not  customer}'  to  have  a  man  standing 
by  with  the  pinch  bar  in  his  hand,  and  that  he  had  never 
heard  of  it  "  except  in  places  like  going  up  Chicago  Creek  or 
Buffalo  Creek,"  and  further:  Q.  48.  "You  would  always 
h.ave  a  man  pretty  close  around  to  get  hold  of  that  crowbar  ? 
A.  I  would  be  around  myself/'  Q.  57.  "  Is  it  good  seaman- 
ship to  practise  it?  A.  Yes/'  Q.  52.  "  Would  you  say  it  was 
a  reasonable  precaution  to  take?  A.  Yes,  I  think  so.' 
Q.  53.  "  How  long  would  it  take  to  pry  off  the  centre  suppos- 
ing you  were  there  ready?  A.  A  few  seconds  if  you  were 
right  there." 

Southgate,  another  engineer  witness  for  the  defendants, 
said:  Q.  44.  "  Don't  you  think  it  is  good  navigation  to  have 
either  a  fireman  or  second  engineer  ready  to  take  the  engine 
off  the  centre  in  coming  into  a  crowded  harbour?  A.  It 
would  be,  if  we  had  enough  on  the  boat  to  do  it." 

Sager,  one  of  the  engineers  of  "  The  Whitney,"  also  gave 
the.following  additional  evidence:  Q.  46.  "  Running  at  the 
rate  of  a  mile  a  minute  it  would  take  6  or  7.  minutes  to 
reach  the  dock,  and  if  a  man  had  been  standing  there  he 
could  have  got  the  engine  off  the  centre  in  half  a  minute? 
A.  In  a  minute  anyway." 
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The  evidence  given  by  the  plaintifEs  in  rebuttal  may  be 
summarized  as  follows:  Tarseney — That  if  a  man  was  sta^ 
tioned  at  the  pinch  wheel,  an  engine  could  be  got  off  the  centre 
in  a  few  seconds;  but  if  he  had  to  go  down  to  the  hold,  a 
minute  but  not  more  than  two.  And  he  further  stated: 
*"  If  an  engine  is  left  to  itself  after  the  steam  is  shut  off  there 
is  a  certain  momentum  that  will  carry  that  engine  a  distance. 
There  may  be  one,  two,  or  three  revolutions,  but  the  engineer 
in  charge  of  the  engine  can  tell  by  the  force  of  the  motion 
pretty  well  whether  it  is  going  to  get  on  the  centre.  All 
he  had  to  do  is  to  give  a  little  quick  motion — ^give  a  little 
steam  and  it  is  all  right.''  And  in  answer  to  my  question  he 
said  it  was  the  duty  of  the  engineer  to  stop  his  engine  in 
such  a  form  that  it  will  take  steam  immediately,  and  be  ready 
to  go  either  forward  or  backward.  And  he  subsequently 
said:  "A  careful  engineer  would  have  avoided  getting  the 
engine  on  the  centre,  and  therefore  it  couldn't  have  been 
inevitable.'* 

Blanchard  gave  evidence  that  a  competent  engineer  could 
avoid  his  engine  getting  on  the  centre  when  he  saw  it  coming; 
and  that  an  engine  would  be  got  off  the  centre  in  half  a  min- 
ute, by  keeping  it  going;  and  when  the  engineer  would  see 
it  dropping  to  pull  it  up  a  little. 

Bowen,  chief  engineer  of  the  U.  S.  Revenue  Cutter  "  Mor- 
rell,"  stated  that  half  a  minute  would  be  suflBcient  to  go  down 
to  the  crank  pit  and  get  the  engine  off  the  centre;  and  he 
said:  Q.  17.  "If  an  engine  did  become  centred,  and  they 
did  not  have  a  man  standing  by,  what  would  you  say  it  was  ? 
A.  Carelessness."  Q.  21.  "  If  an  engineer  is  paying  proper 
attention  to  the  engine,  can  the  engine  be  prevented  from 
centreing ?  A.  Yes;"  and  he  further  said  that  the  momentum 
of  a  loaded  ship  would  be  greater  than  that  of  a  light  ship. 

The  evidence  establishes  the  following  facts:  That  the 
engine  of  the  Whitney  got  on  the  centre  when  she  was  about 
(600  plus  175)  or  775  feet,  or  over  one-eighth  of  a  mile,  from 
"  The  Monguagon,"  that  the  force  of  the  wind  was  at  the  rate 
of  35  miles  an  hour,  blowing  "  The  Whitney  "  off  the  pier  of 
the  dock  at  which  "  The  Monguagon  "  was  moored;  but  that 
she  struck  the  dock  30  feet  from  the  pier  and  then  slid  along 
the  dock  about  145  feet  further  ("The  Monguagon"  being 
moored  about  175  feet  from  the  pier),  and  then  struck  the 
stem  of  "The  Monguagon,"  cut  her  yawl  in  two,  stove  in  about 
3  feet  of  her  upper  works  and  cabin,  opened  hor  seams,  pulled 
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out  one,  and  broke  3  other  timber  heads  to  which  the  lines 
of  "  The  Mongnagon  "  were  fastened,  and  drove  her  up  the 
deck  for  about  300  feet,  where  she  filled  with  water  and  sank. 
The  speed  of  "  The  Whitney ''  as  she  reached  the  pier  was  esti- 
mated by  her  captain  at  one  mile  an  hour,  and  the  engineer 
stated  he  got  the  engine  off  the  centre  in  about  a  minute  and 
a  half,  perhaps  two  minutes;  and  that  the  chief  engineer 
then  gave  her  the  steam  so  that  she  should  reverse.  But  it 
has  been  left  more  to  inference  than  to  clear  proof,  that  the 
engineer  reversed  before  the  collision;  for  the  momentum  force 
of  the  large  but  unloaded  ship  "  Whitney  "  striking  a  dock, 
then  scraping  along  it  about  140  feet,  and  striking  a  three- 
fourths  loaded  schooner  fastened  by  four  hawsers  to  the  dock, 
bending  one  block  and  breaking  otiiers,  and  cutting  the  yawl 
in  two,  and  stoving  in  the  stem  of  "  The  Monguagon  "  and 
driving  her  about  300  feet  up  the  dock,  must  be  held  to  lead  to 
the  inference  that  the  captain's  estimate  of  the  speed  of  his 
ship  comes  within  the  following  observations  of  Sir  F.  H. 
Jeune,  J.,  in  "The  P.  Caland,''  [1891]  P.  318,  affirmed  [1892] 
P.  190 :  "  If  it  were  necessary  to  consider  the  matter,  I  should 
have  to  deal  with  the  question  of  the  force  of  the  blow,  and 
the  indications  which  that  presents.  I  am  inclined  to  think  that 
considerations  upon  that  head  might  arise  which  might  lead 
me  to  think  that  *The  P.  Caland's'  speed  was  somewhat  greater 
that  it  is  said  it  was."  And  this  seems  to  be  sustained  by 
the  fact  that  when  "The  Whitney^'  was  at  least  an  eighth  of  a 
inile  from  the  pier,  the  order  to  reverse  the  engine  was  given. 
If  the  captain's  evidence  of  the  speed  is  correct,  then,  in  the 
absence  of  clear  evidence,  the  inference  would  seem  to  be 
allowable  that  the  engine  was  not  got  off  the  centre  and  re- 
versed promptly  or  at  a  sufficient  distance  of  "The  Whitney's" 
passage  over  the  one-eighth  of  a  mile  she  had  to  move  to 
reach  "  The  Monguagon  "  after  her  engine  got  on  the  centre. 

The  law  of  inevitable  accident  where  the  maritime  offence  • 
of  collision  is  charged,  requires  the  offending  party  to  prove 
that  he  could  not  possibly  prevent  it  by  the  exercise  of  ordi- 
nary care,  caution,  prompt  action,  or  maritime,  or  engineering, 
skill.  It  is  not  enough  to  shew  that  the  damage  could  not  be 
prevented  by  the  offending  party  at  the  moment  of  collision; 
for  one  of  the  crucial  questions  is, — could  previous  measures 
have  been  adopted  which  would  have  prevented  it,  or  ren- 
dered the  risk  of  it  less  probable?  As  tersely  put  by  Dr. 
Lrushington  in  "  The  Yellone;'  11  Jur.  783  (1847) :    "  Bv  in- 
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evitable  accident  I  mean  that  which  no  skill,  no  vigilance, 
can  possibly  prevent.  If  there  be  a  probability  of  prevention, 
it  is  impossible  to  say  that  the  party  was  not  to  blame/^  And 
in  "The  Despatch,'^  3  L.T.N.S.  219  (1861),  he  added:  "  In- 
evitable accident  is  the  act  of  God  which  no  ordinary  skill  or 
caution  can  prevent.  It  is  not  a  mere  accident,  but  an  acci- 
dent  whibd  human  caution  could  not  avoid.^'  And  Lord 
Chelmsford  in  appeal  said:  "  In  order  to  establish  a  case  of 
inevitable  accident,  he  who  alleges  it  must  prove  that  what 
occurred  was  entirely  the  result  of  some  vis  major,  and  that 
he  had  neither  contributed  to  it  by  any  previous  act,  or  omis- 
sion, nor,  when  exposed  to  the  influence  of  the  force,  had  been 
wanting  in  any  effort  to  counteract  it;^'  and  Lord  Esh^^s 
definition  in  "  The  Merchant  Prince,''  [1892]  P.  at  pp.  187-8, 
may  also  be  referred  to. 

The  pinch  wheel  and  pinch  bar  are  parts  of  the  machinery 
of  the  engine,  as  much  as  the  steering  gear  is  part  of  the 
steering  machinery  of  the  ship,  and  should  therefore  be 
watched  with  care  when  coming  into  harbour,  or  where  there 
is  any  possible  risk  of  a  collision.  And  in  "  The  Merchant 
Prince,*'  [1892]  P.  179,  Lord  Esher,  reversing  Butt,  J. 
(ib.  9),  commenting  on  the  stretching  of  the  chain  of  the 
steering  gear  of  a  ship,  said :  "  They  might  have  had  a  man 
underneath  to  disconnect  the  wheel  at  any  moment  if  they 
saw  the  chain  getting  loose.  But  when  there  was  the  steering 
wheel  ait;  why  did  they  not  have  a  man  there  so  that  if  any- 
thing happened,  in  a  moment  he  could  steer  the  ship?  That 
was  nof  done.  It  is  said  that  ordinary  sailors  would  not  think 
of  that  duty;  but  these  sailors  who,  I  have  no  doubt,  were 
expert  and  good  sailors,  might  have  thought  that  there  were 
means  of  taking  the  ship  out  to  sea  without  danger  that 
morning.  See  also  "  The  Peerless,''  2  L.  T.  N.  S.  25  (1860), 
and  "  The  Merrimac,"  14  Wall.  199  (1871),  and  Cuthbertson 
V.  Shaw,  18  How.  584  (1855).  The  evidence  of  marine  engi- 
neers, and  of  men  of  nautical  skiU,  in  this  case  proves  that 
an  engineer  can  prevent  his  engine  getting  on  the  centre  when 
he  sees  it  coming,  by  giving  a  little  steam;  and  that  he  could 
prevent  his  engine  getting  on  the  centre  if  he  skilfully 
handled  it;  and  that  if  there  was  a  man  standing  by  the  pinch 
wheel  and  pinch  bar,  he  could  have  got  the  engine  off  the 
centre  in  about  half  a  minute  or  so.  Some  of  the  engineers 
go  so  far  as  to  say  that  it  was  a  want  of  care  to  allow  an  en- 
gine to  get  on  the  centre.     The  weight  of  evidence  satisfies 
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me  that  the  term  "  inevitable  accident "  is  not  applicable  to 
this  case,  according  to  the  definition  given  in  the  cases  cited. 

The  evidence  of  the  captain  of  "  The  Wliitney  '^  as  to  the 
steering  of  his  steamer  is,  I  consider,  not  consistent  with  her 
course  from  Cedar  Point.  She  had  to  steer  south-west  against 
a  strong  north-west  wind  blowing  at  the  rate  of  35  miles  an 
hour,  driving  her  westerly  from  the  dock;  and  thai  in  order 
*'  to  turn  into  the  dock,"  and  reach  her  berth,  she  had  to  use 
ber  helm  so  as  to  counteract  the  force  of  the  wind.  Her 
steering  gear  was  not  out  of  order.  And  the  following 
evidence  of  the  captain  seems  to  be  material  as  affecting  the 
defence  of  "inevitable  accident:"  223.  Q.  "  If  you  had  al- 
lowed the  wind  to  have  had  its  way,  you  would  have  avoided 
*The  Monguagon  T  A.  If  I  had  allowed  the  wind  to  have  had 
its  way,  we  would  have  been  on  the  channel  bank  before  we 
got  to  *  The  Monguagon.'  " 

Nor  does  the  evidence  warrant  the  finding  that  a  proper 
look-out  was  observed  on  "The  Whitney."  As  the  steamer  was 
nearing  the  dock,  the  mate  and  the  look-out  man  were  divid- 
ing their  attention  between  the  lo6k-out  and  preparing  the 
ropes  for  mooring  the  ship.  A  similar  division  of  duty  was 
considered  in  "  The  Twenty-One  Friends  "  v.  J.  H.  May,  33 
Fed.  R.  190  (1887),  where  the  look-out  man  was  dividing  his 
attention  between  the  look-out  and  reefing  sails.  The  Court 
held  in  that  case  that  "no  one  was  devoting  his  undivided 
attention  to  the  duty,  of  the  look-out;  and  that  where  it  does 
not  affirmatively  appear  that  a  proper  look-out  had  been 
observed,  the  Court  cannot  find  that  the  accident  was  un- 
avoidable." 

The  defence  therefore  fails,  and  the  plaintiffs  are  entitled 
to  a  decree  declaring  the  steamer  "  D.  C.  WTiitney  "  liable  for 
the  damages  caused  by  the  collision.  Reference  to  the  Deputy 
Registrar  at  Windsor  to  assess  the  damages,  and  to  tax  the 
costfi  of  the  action  and  reference. 


Falconbridge,  C.J.  July  10th,  1905. 

CHAMBERS. 

Re  SCOTT. 

\\iU — Construction — Annuity — Succession  Duty  —  Charge  on 

Annuity. 

Motion  by  the  Toronto  General  Trusts  Corporation,  ex- 
ecutors and  trustees  under  the  will  of  James  Scott,  late  of  the 
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city  of  Toronto,  for  an  order  determining  whether  the  in- 
come of  the  annuitant  Mary  Jane  Scott  (sister  of  testator) 
under  the  will,  was  chargeable  with  a  proportion  of  the  muni- 
cipal income  tax  assessed  against  the  estate  through  the 
executors  and  trustees. 

The  material  clause  in  the  will  was  as  follows:  "7.  I 
direct  my  said  trustees  and  executors  to  pay  to  my  said  sister 
Mary  Jane  out  of  my  estate  the  annual  income  of  $6,000  per 
year  during  the  term  of  her  natural  life,  and  in  case  there 
should  be  a  deficiency  in  the  income  from  my  estate  so  that  the 
$6,000  could  not  be  wholly  made  up  out  of  the  income  of  my 
estate  after  paying  to  my  sister  Sarah  Agnes  the  annuity  of 
$600  as  is  hereinafter  directed,  then  I  direkit  my  said  trustees 
and  executors  to  make  up  in  this  gift  to  my  said  sister  Mary 
Jane  any  deficiency  below  the  said  sum  of  $6,000  per  annum 
out  of  the  principal  of  my  estate,  my  wish  being  that  my 
sister  shall  receive  during  her  life  an  annual  income  of  $6,000 
per  annum  certain/^ 

W.  B.  Eaymond,  for  the  applicants. 

J.  Douglas,  for  Mary  Jane  Scott. 

D.  T.  Symons,  for  the  Wardens  of  St.  James's  Church, 
Toronto,  and  others  in  the  same  interest. 

Falconbridge,  C.J. : — Upon  the  authorities  the  question 
must  be  answered  affirmatively.  The  c^se  is  very  different 
from  what  it  would  be  if  there  were  an  express  direction  to 
pay  income  tax  out  of  the  general  estate.  The  income  tax 
here  is  something  personal  to  the  annuitant,  not  a  deduction, 
but  something  charged  on  her  income.  The  word  "  certain  ^' 
is  used  as  indicative  of  the  amount,  and  is  no  stronger  than 
words  and  phrases  used  in  the  authorities  cited:  Lethbridge 
V.  Thurlow,.  15  Beav.  399;  Sadler  v.  Rickards,  4  K.  &  J.  302; 
Abadam  v.  Abadam,  33  Beav.  475 ;  Gleadow  v.  Leetham,  22 
Ch.  D.  269;  Re  Buckle,  [1894]  1  Ch.  286;  Pridie  v.  Field, 
19  Beav.  499;  Jarman,  5th  ed.,  p.  152  n.  .  .  .  [Reference 
also  to  In  re  Bannerman's  Estate,  21  Ch.  D.  105.] 

Order  declaring  that  the  annuitant  must  personally  bear 
the  municipal  tax  upon  her  annuity.  Costs  to  all  parties  out 
of  the  estate. 

VOL.  VI.  O.W.R.  NO.  8—22 
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Meredith,  J.  July  11th,  1905. 

TBIAL. 

McCONNELL  v.  LYE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific 
Performance — Action  by  Vendor  to  Enpyrcor-^^istance  by 
Purchaser — Subsequent  Action  by  Purchaser  to  Enforce — 
Right  of  Vendor  to  Belief — Conditional  Agreement  of  Sale 
by  Vendor  to  Third  Parties — Effect  of — Wrongful  lUgis- 
tration — Costs. 

Action  by  purchaser  to  enforce  specific  performance  of  a 
contract  for  the  sale  of  land. 

F.  R.  Latchford,  K.C.,  for  plaintiff. 
F.  H.  Chrysler,  K.C.,  for  defendant  Lye. 
H.  Cassels,  K.C.,  for  other  defendants. 

Meredith,  J. : — It  is  not  needful  to  restate  the  peculiar 
circumstances  under  which  plaintiff  entered  into  the  contract 
in  question;  nor  to  again  detail  the  story  of  shilly-shallying 
by  which  from  being  a  defendant  resisting  an  action  for 
specific  performance  of  that  contract,  he  has  become  the 
plaintiff  in  this  action  to  enforce  specific  performance  of  it, 
not  only  against  his  vendor,  but  also  against  others,  to  whom, 
owing  to  such  resistance,  his  vendor  made  a  conditional  agree- 
ment to  sell  the  lands ;  it  is  now  enough  to  say  that  the  plain- 
tiff did  make  such  contract  with  his  vendor,  and  that  it  wad 
one  of  which  specific  perforinance  might  have  been  enforced 
by  either  of  them. 

The  one  question  between  the  plaintiff  and  his  vendor  is 
whether  the  vendor  has  been  relieved  of  his  obligation  to 
carry  out  the  contract,  by  reason  of  the  plaintiff's  conduct. 

Very  soon  after  the  making  of  the  contract  the  plaintiff 
repudiated  it,  and  so  gave  his  vendor  the  right  to  rescind  it, 
but  he  did  not  avail  himself  of  that  right;  on  the  contrary, 
he  chose  to  hold  the  plaintiff  to  it^  and  brought  an  action 
against  him  to  enforce  specific  performance  of  it;  but,  while 
that  action  was  pending,  made  with  his  co-defendants"  the 
conditional  agreement  for  the  sale  of  the  lands  to  them,  which 
agreement  is  also  in  question  m  this  action. 

The  general  rule  is  that  an  election  once  made  is  irrevoc- 
able; whether  that  rule  would  or  would  not  apply  in  such  a 
case  as  this  need  not  be  considered;  but  if  the  right  to  rescind 
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be  based  upon  agreement  between  the  parties,  and  not  upon  a 
legal  right  independent  of  agreement,  it  may  be  difficult  to 
advance  good  reasons  why  the  resistance  may  not  at  any  time 
be  given  effect  to  so  long  as  no  other  rights  have  intervened 
or  arisen.  But  in  this  case  the  vendor's  action  was  pending, 
and  it  is  said  to  be  against  a  rule  in  Chancery — ^which  has 
been  said  to  be  a  very  proper  rule — to  permit  a  rescission  of 
the  contract  before  the  action  has  been  dismissed  and  the 
costs  paid,  or  such  steps  taken  as  are  open  to  the  plaintiff 
towards  paying  them.  That  was,  not  done;  the  vendor's  ac- 
tion was  not  discontinued  till  long  after  the  plaintiff  had 
completely  changed  his  position  and  had  been  striving  to 
obtain  specific  performance;  from  repudiating  his  obligation 
he  had  turned  to  active,  persistent  affirmance  of  the  validity 
of  the  contract.  And  besides  this  there  was  a  waiver  of  any 
right  which  the  vendor  had  to  resist  specific  performance, 
in  the  negotiations,  lasting  for  several  months,  between  the 
parties  in  respect  of  the  vendor's  title;  the  vendor  having, 
during  all  that  time  and  notwithstanding  his  conditional  sale 
to  his  co-defendants,  acquiesced  in,  and  accepted,  the  plain- 
tiff's complete  change  of  front,  and  treated  him  as  if  entitled 
to  a  conveyance  of  the  lands.  If  the  plaintiff's  conduct  alone 
were  to  be  looked  at,  he  had  in  more  than  one  way  lost  any 
right  to  specific  performance;  but  the  case  cannot  be  so  dealt 
with;  the  vendor's  conduct  must  also  be  looked  at,  and  that 
prevents  him  from  now  rescinding  the  contract  or  success- 
fully resisting  performance  of  it. 

The  contract  therefore  still  subsists  and  must  be  enforced, 
unless  the  conditioiial  agreement  of  sale,  made  by  the  vendor 
with  his  co-defendants,  prevents. 

That  sale  was  made  subject  to  the  vendor  being  able  to 
make  title,  and  as  he  is  not,  by  reason  of  the  prior  agreement, 
it  cannot  stand  in  the  way.  It  was  contended  that  this  con- 
dition does  not  cover  any  inability  to  make  title  arising  from 
any  act  of  the  vendor,  but  extends  only  to  defects  in  the  title 
to  him.  That,  however,  is  not  so;  it  was  inserted  for  the 
very  purpose  of  meeting  any  inability  by  reason  of  the  con- 
tract with  the  plaintiff,  and  the  words  are  quite  wide  enough 
to  include  it.  And,  besides  this,  it  was,  for  the  like  purpose, 
in  the  later  agreement  provided  that  it  should  not  be  regis- 
tered; and  the  vendor's  co-defendants  cannot,  by  their  own 
wrong  in  registering  it,  acquire  a  right  against  their  vendor, 
which  they  would  not  have  had  if  they  had  done  right ;  they 
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cannot  by  their  wrong  put  themselves  in  a  better  position, 
as  against  him,  than  if  they  had  not  done  so.  They  are  there- 
fore in  no  better  position  than  he  is  in,  and  have  no  higher 
rights  than  he  has,  against  the  plaintiff;  that  is,  they  are  in 
the  same  position  as  if  they  had  not  registered  the  agree- 
ment; they  cannot  prevent  the  vendor  carrying  out  his  agree- 
ment with  the  plaintiff. 

The  plaintiff  is  entitled  to  the  usual  judgment  for  specific 
performance  against  his  vendor;  the  vendor^s  co-defendants 
must  join  in  the  conveyance  or  otherwise  effectually  remove 
the  cloud  upon  the  title  created  by  their  wrongful  registra- 
tion of  their  agreement;  but  the  plaintiff  is  not  entitled  to  the 
costs  of  this  action ;  there  will  be  no  order  as  to  costs  between 
any  of  the  parties.  The  agreement  for  sale  to  the  vendor  s 
co-defendants  was  made  in  good  faith,  while  the  plaintiff  was 
resisting  performance  of  the  contract  for  sale  to  him,  and 
for  the  laudable  purpose  of  avoiding  litigation  and*  loss,  by  a 
sale  which  woidd  have  enabled  the  vendor  to  give  in  to  the 
plaintiff's  resistance  without  loss  to  any  one.  The  vendor 
should  not  be  punished  for  that,  nor  should  the  plaintiff  be 
rewarded  for  his  fickleness;  and  the  vendor's  co-defendants 
should  have  no  encouragement  in  their  endeavour  to  get  more 
than  they  bargained  for  through  a  deliberate  breach  of  their 
agreement. 

The  parties  may  acquire  more  light  and  assistance,  upon 
the  more  important  points  involved  in  this  case,  from  a  per- 
usal of  the  case  of  Gray  v.  Fowler,  L.  R.  8  Ex.  249 :  except 
that  the  right  to  rescind  there  in  question  was  one  created  by 
the  expressed  agreement  of  the  parties;  that  case  and  this 
have  much  in  common:  see  also  Smith  v.  Fields,  6  T.  R.  402; 
Campbell  v.  Fenning,  1  A.  &  E.  40;  Gardom  v.  Lee,  3  H.  & 
C.  GUI ;  Frost  v.  Knight,  L.  R.  7  Ex.  Ill ;  Johnston  v.  Milling, 
16  Q.  B.  D.  460;  and  Cornwall  v.  Henson,  [1891]  2  Ch.  710. 


Meredith,  J.  July  11th,  1905. 

TRIAL. 

LANCASTER  v.  SHAW. 

Penalitj  —  Disqualified  Person  Voting  at  Election  —  Ontario 
Election  Act  —  Pf^stmnsier  in  City  —  Sub-postmaster  — 
Post  Office  Act — Linhilitif  to  Penalty. 

Action  for  a  penalty  under  the  Ontario  Election  Act. 
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H.  B.  Elliott,  London,  and  P.  H.  Bartlett,  London,  for 
plaintiff, 

G.  C.  Gibbons,  K.C.,  for  defendant. 

Meredith,  J.: — Under  the  Ontario  Election  Act,  sec. 
4,  '*  postmasters  in  cities  and  towns  "  are,  among  many  other 
public  officers,  disqualified  as  voters  at  legislative  elections; 
and  are  made  liable  to  a  penalty  of  $2,000  if,  disregarding 
such  disqualification,  they  do  vote  at  any  such  election;  and 
the  only  question  for  consideration  is  whether  the  defendant 
was  such  a  postmaster;  he  voted  at  a  legislative  election  not- 
withstanding objection  to  his  vote  on  the  ground  of  such  dis- 
qualification. 

The  enactment  originally  provided  that  "all"  public 
officers  of  the  several  classes  disqualified  should  be  so  dis- 
qualified; but  in  the  revision  of  the  statutes  in  1887  the  word 
'•'all*'  was  in  every  instance  eliminated,  but  plainly  so  only 
because  of  its  being  superfluous — see  sec.  9  (1)  of  ch.  2  of 
those  statutes;  it  had  no  effect  upon  the  extent  of  the  dis- 
qualification; after  as  well  as  before  the  meaning  was  that 
every  postmaster  in  every  city  and  town  is  disqualified;  and 
so  the  enactment  now  remains. 

The  reason  of  the  disqualification  of  such  postmasters 
does  not  plainly  appear,  but  possibly  it  was  imposed  to  curtail 
the  influence  of  federal  officers  in  provincial  elections,  Judges 
and  customs  and  excise  officers,  besides  others,  being  also  dis- 
qualified. 

The  defendant  was  in  the  year  1901  appointed  postmaster 
of  London  South  post  office,  a  post  office  in  the  city  of  Lon- 
don; and  his  appointment  has  never  since  been  revoked  nor 
he  in  any  other  manner  removed  from  office;  but  the  char- 
acter of  the  office  has  been  to  some  extent  changed;  and  on 
the  10th  day  of  January,  1902,  he  signed  the  paper  exhibit 
5  headed  '^Memorandum  of  conditions  on  which  sub-offices 
in  cities  will  be  established  and  maintained,"  etc.,  in  which 
he  declared  that  he  accepted  his  position  as  sub-postmaster 
at  London  South  subject  thereto.  Before  that  time  "mail 
rnattei" "  posted  in  the  ordinary  way  at  this  office  was  put  in 
mail  bags  by  the  postmaster  and  sent  to  the  London  office  for 
distribution,  and  letters  for  London  South  were  sent  in  mail 
bags  from  the  London  office  for  distribution  there.  But  there 
were  changes  consequent  upon  the  introduction  of  the  system 
of  free  delivery,  and  a  general  distribution  of  receiving  boxes. 
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throughout  the  city  of  London,  the  rule  being  that  when  such 
a  system  is  in  force  letters  are  not  to  be  delivered  at  the  post 
office,  but  are  throughout  the  city  to  be  delivered  by  the  letter 
carriers,  unless  notice  m  writing  to  the  contrary  is  given; 
and  that  rule  applies  to  the  office  in  question;  and  with  re- 
ceiving boxes  at  various  points — one  at  the  office  in  question 
— from  which  letters  are  at  stated  hours  collected  throughout 
the  city— see  sec.  2,  sub-sec.  2  (1),  of  52  Vict.  ch.  20  (D.) — it 
would  be  labour  lost  for  the  postmaster  to  continue  to  put 
them:  in  mail  bags,  the  collectors  doing  that  at  all  receptacles; 
and  i£  the  same  system  of  free  delivery  and  collection  were 
adopted  throughout  the  country  the  same  result  would  very 
generally  follow  as  to  rural  as  well  as  urban  post  offices;  one 
central  office  or  twenty  central  offices  in  each  county,  electoral 
district,  or  other  defined  locality,  would  mainly  control  the 
distribution  and  collection  of  all  mail  matter. 

In  other  and  more  important  matters  the  defendant's 
duties  as  postmaster  remained  unchanged;  as  postmaster  he 
issued  and  as  "postmaster"  he  signed  post  office  orders, 
issued  postal  notes,  and  carried  on  post  office  savings  bank 
business,  and  received  and  as  "  postmaster  *^  gave  receipts  for 
registered  letters;  these  are  all  things  which  unless  he  was  a 
postmaster  he  would  have  no  power  to  do :  see  sec.  66  of  the 
Post  Office  Act;  and  in  respect  of  most,  if  not  all,  of  these 
things  his  office  was  an  independent  one,  the  business  of  it 
being  transacted  by  him  as  postmaster  of  that  office  directly 
with  the  post  office  department  in  Ottawa,  in.  no  way  subject 
to  the  London  or  any  other  office.  And  as  postmaster  he 
was  paid,  partly  by  a  percentage  of  the  amount  collected  by 
him:  see  sec.  53  of  the  Act;  and  the  report  of  the  Postmaster 
General  for  1904,  made  under  52  Vict.  oh.  20,  sec.  3,  sub-sec. 
3  (D.),  at  p.  C — 26.  His  store  also  had  the  sign  "  London 
South  Post  Office  *'  over  it — see  sec.  109  of  the  Post  Office 
Act;  and  the  character  of  the  official  stamp  of  his  office 
appears  on  exhibits  2  and  7,  differing  entirely  from  the  stamp 
of  the  London  or  city  office. 

No  authority  for  the  establishment  of  sub-post  offices  was 
referred  to  at  the  trial,  no  evidence  of  any  orders  or  .regu- 
lations respecting  them  was  given,  and  I  have  been  unable 
to  find  anything  in  the  Act  or  elsewhere  directly  or  indirectly 
referring  to  them  or  to  sub-postmasters.  The  Act  explicitly 
provides  for  the  establishment  of  branch  post  offices,  not  only 
in  cities  h;it  in  other  places:  sec.  36.     And  nowhere  have  I 
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been  able  to  find  any  reference  to  any  but  two  classes  of 
postmasters,  those  appointed  by  the  Governor  in  council  and 
those  appointed  by  the  Postmaster  General;  sec.  49  of  the 
Act  providing  that  *^  the  Governor  in  council  may  appoint 
all  postmasters  having  permanent  salaries  in  cities  and 
towns/'  and  that  ''all  other  postmasters  may  be  appointed 
by  the  Postmaster  General." 

But  by  whatever  name  thd  defendant's  oflBce  may  be  called, 
whether  postmaster  of  high  or  of  low  degree,  he  was  a  post- 
master; his  post  office  was  in  a  city;  he  resided  in  .that  city; 
his  right  to  vote,  if  not  disqualified,  was  in  that  city,  and  he 
voted  in  that  city;  how  then  can  he  escape  the  penalty? 

Not  because  it  is  a  penalty ;  nor  because  it  is  a  heavy  one. 
"  Every  Act  .  .  .  shall  be  deemed  remedial,  w^hether  its 
immediate  purport  be  ...  to  prevent  or  pimish  the 
doing  of  anything  which  it  deems  " — that  is,  the  legislature 
deems — "to  be  contrary  to  the  public  good, — and  shall  ac- 
cordingly receive  such  fair,  large,  and  liberal  construction 
and  interpretation  as  will  best  ensure  the  attainment  of  the 
object  of  the  Act.  .  .  ."  The  object  of  imposing  the 
penalty  was  to  prevent  voting  by  disqualified  persons.  The 
defendant  voted  with  his  eyes  open  and  in  the  face  of  objec- 
tion on  the  one  ground  of  such  disqualification.  Having 
taken  the  chances,  he  has  no  right  to  complain  of  the  hard- 
ness of  the  case;  and  hard  cases  must  not  be  permitted  to 
make  bad  law,  must  not  be  used  to  thwart  the  law.  Besides, 
"  the  Court  or  a  Judge  "  has  power  to  remit  the  whole  or  any 
part  of  the  penalty:   R.  S.  0.  1897  ch.  108. 

Reliance  for  the  defence  was  not  based  so  much  on  the 
ground  that  the  defendant  was  not  a  postmaster,  but  that  he 
was  not  a  "city  postmaster"  and  never  had  been;  an  argu- 
ment based  entirely  upon  the  provisions  of  the  Civil  Service 
Act,  in  which  that  expression  is  used  in  reference  to  "  post- 
masters having  permanent^  salaries  in  cities,"  as  it  is  expressed 
in  the  Post  Office  Act — sec.  49.  But  it  is  difficult  to  under- 
stand why  that  expression  used  in  a  parliamentary  enactment 
should  control  a  different  expression  used  in  a  legislative 
enactment.  The  latter  enactment  is  not  postmasters  of  cities, 
which  might  mean  the  postmaster  of  the  city  only,  but  is 
"  postmasters  in  cities  and  towns  "  that  is,  every  postmaster 
in  every  city  and  town,  whether  paid  by  permanent  salary  or 
not,  and  whether  the  postmaster  of  the  city  or  a  postmaster 
of  any  post  of  a  city  or  town.     Then  it  wa«5  said  that  a  post- 
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master  of  ^  small  an  office  as  that  which  the  defendant  had 
could  not  have  been  meant.  But  why  not?  Other  officers 
of  less  importance  are  by  the  same  enactment  disqualified; 
every  officer  of  the  customs  is.  And  a  postmaster  such  as 
the  defendant  is  one  more  likely  to  come  in  contact  with  the 
electors  than  the  postmaster  of  the  city;  such  postmasters  are 
generally  tradesmen,  and  seek  the  office  for  the  custom  it  may 
bring  to  their  businesses,  and  the  work  of  the  office  is  gen- 
erally done  by  the  postmaster  himself,  while  the  postmaster 
of  a  city  seldom  comes  in  contact  with  the  public  generally  in 
regard  to  any  matters  connected  with  the  business  of  the 
post  office.  The  political  influence  which  might  be  acquired 
through  an  office  such  as  the  defendant  has  might  be  greater 
than  that  which  might  be  acquired  by  a  city  postmaster 
through  his  office. 

But,  whatever  may  be  the  duties  of  the  defendant's  office 
and  whatever  may  have  been  the  purpose  of  disqualifying 
postmasters  in  cities  and  towns,  London  South  is  a  post  office, 
and  a  post  office  having  a  postmaster,  who  acts  in  all  things 
in  connection  with  such  office  as  postmaster;  and  is  so  de- 
scribed in  the  Official  Guide ;  see  for  an  instance  p.  95  Official 
Postal  Guide  Canada,  1905 — exhibit  6;  and  a  postmaster  of  a 
post  office  of  the  highest  grade,  that  is,  one  having  power  to 
issue  and  pay  money  orders  and  postal  notes  and  to  transact 
post  office  savings  bank?  business,  as  well  as  handle  registered 
letters:  see  also  pp.  1,  212,  and  330  of  the  Official  Guide:  and 
entrely  independent  of  any  other  postmaster  in  these,  if  not 
in  all,  respects:  though  if  that  were  not  so,  what  difference 
would  it  make?  A  colonel  or  a  captain  is  not  the  less  a 
colonel  or  a  captain  because  he  is  subordinate  to  another 
colonel  or  captain,  as  he  must  be  more  or  less,  according  to 
circumstances,  to  his  seniors  of  the  same  rank.  It  would  be 
obviously  futile  to  contend  that  the  defendant  was  a  mere 
clerk  of  the  London  post  office;  he  might  have  a  clerk  imder 
him,  but  in  that  case  he  would  be  bound  to  pay  the  wages,  the 
clerk  would  be  his  entirely;  he  was  and  is  in  all  respects — 
except  those  rendered  unnecessary  under  the  free  delivery 
system:  sec.  40:  and  under  the  establishment  of  letter  or 
pillar  boxes  throughout  the  city :  sec  9,  sub-sec.  (n.) — ^a  post- 
master just  the  same  as  thousands  of  others  throughout  the 
Dominion  are,  except  that  a  good  majority  of  them  are  not  of 
as  high  rank — have  not  as  many  and  important  duties  and 
responsibilities — as  he. 
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I  am  indebted  to  the  courtesy  of  the  Postmaster  General 
for  a  ver}'  comprehensive  and  clear  statement,  of  the  post 
office  department,  given  upon  my  request,  in  respect  of  the 
legal  authority  respecting  the  appointment  of  sub-postmasters: 
from  which  it  does  not  appear  that  there  is  any  order  in 
council  affecting  the  matter,  but  it  does  appear  that  it  is 
based  upon  the  Post  Office  Act,  which,  as  before  mentioned, 
refers  to  two  classes  of  postmasters  only,  those  appointed  by 
the  Governor  in  council  and  those  appointed  by  the  Post- 
master General,  all  of  whom  have  under  the  Act  the  title 
alike  of  postmaster. 

There  will  be  judgment  for  the  plaintiff  with  costs  of 
the  action;  proceedings  will  be  stayed  until  the  first  day  of 
October  next;  the  defendant  may,  if  he  so  desires,  move  on 
Saturday  next  at  10  a.m.,  on  notice  to  the  plaintiff,  for  a 
remission  of  the  penalty  in  whole  or  in  part;  if  no  motion  be 
made,  the  damages  will  be  $2,000;  if  made,  the  assessment 
of  damages  will  be  delayed  until  the  hearing  of  the  motion. 


Meredith,  J.  July  11th,  1905. 

TRIAL. 

LONDON  AND  WESTERN  TRUSTS  CO.  v.  PfcUK  MAR- 
QUETTE R.  W.  CO. 

Railway — Injury  to  Person  Employed  in  Ya/rd — Negligence 
— Contributory  Negligence — Shunting  Cars  —  Failure  to 
Look — Functions  of  Judge  and  Jury — Nonsuit. 

Action  by  the  administrators  of  the  estate  of  one  Nairn 
to  recover  damages  for  his  death  by  the  alleged  negligence 
of  defendants. 

The  action  was  tried  with  a  jury,  who  found  a  verdict  for 
plaintiffs.  A  motion  for  a  nonsuit  was  made  by  defend- 
ants and  was  reserved  till  after  verdict. 

G.  G.  Gibbons,  K.C.,  for  plaintiffs. 

J.  H.  Cobum,  Walkerville,  for  defendants. 

Meredith,  J.: — The  questions  raised  on  defendants' 
motions  for  nonsuit,  reserved  for  consideration,  have  now  to 
be  dealt  with;  and  they  are:  (1)  whether  there  was  any  reas- 
onable evidence  that  Nairn's  death  was  caused  by  defendants^ 
negligence;  and  (2)  whether  there  wae  any  reasonable  evidence 
upon  which  it  might  be  found  that  he  was  not  guilty  of 
contributory  negligence. 
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There  was  evidence  upon  which  reasonable  men  might 
find  that  defendants  were  negligent  in  bringing  the  cars  to- 
gether with  too  great  force;  that  was  a  question  which  un- 
questionably could  not  have  been  properly  withdrawn  from 
them.  It  is  quite  immaterial  how  that  force  wa«  inrparted; 
it  is  enough  that  it  was,  according  to  the  testimony  of  sev- 
eral of  the  witnesses,  exceedingly  violent,  unusual,  and  un- 
necessary. The  bogy  of  a  running  shunt  was,  as  usual, 
made  the  most  of  in  plaintiffs'  behalf,  because  always  a  more 
or  less  dangerous  practice,  always  introduced  when  possible 
or  permitted,  but  it  really  had  nothing  to  do  with  the  result; 
it  was  successfully  made;  its  dangers  were  passed;  and  it 
was  quite  immaterial  how  the  force  was  imparted  to  the  cars, 
whether  by  running  shunt  or  kick  in,  or  by  an^  engine  attached 
to  the  cars,  or  by  horse  or  man  or  any  other  power;  for  de- 
fendants take  the  position  that  the  cars  were  under  the  con- 
trol of  their  yardmaster  before  arid  at  the  time  of  impact, 
and  he  has  testified  to  the  fact.  But  there  was  no  evidence 
of  negligence  in  the  fa<?t  of  shunting  the  cars  without  having 
on  engine  always  attached.  Parliament  has  prescribed  the 
circumstances  under  which  trains  shall  be  run  and  has  pro- 
vided such  safeguards  as  it  deemed  necessary.  It  cannot  be 
within  the  power  of  every  jury  to  require  that  railway  com- 
panies shall  provide  such  other  safeguards  as  they  may  see 
fit.  If  it  were  wrong  in  this  instance  to  run  a  car  without 
having  an  engine  attached,  it  must  also  be  wTong  to  do  so 
in  shunting;  and  to  lay  down  any  such  inile  would  greatly 
paralyze  railway  operations,  and  cause  dangers  and  incon- 
veniences. The  delays  caused  to  those  using  the  public  high- 
ways by  reason  of  their  being  blocked  while  shunting  opera- 
tions are  going  on  are  more  than  enough  now;  they  would  be 
intolerable  if  no  cars  could^  be  moved  separate  from  an  engine. 
If  it  will  be  competent  for  the  jury  in  effect  to  prevent  any 
cars  from  being  otherwise  moved,  it  must  be  equally  'com- 
petent for  them  in  effect  to  prevent  any  train  moving,  or 
indeed  any  car  moving,  without  having  two  engines  attached 
to  it,  one  in  front  and  one  behind,  or  in  any  other  combina- 
tion— without  which  they  might  find  any  movement  to  be 
negligent.  So  too  in  regard  to  having  watchmen,  or  giving 
warning,  more  than  the  statute  requires,  in  the  ordinary 
course  of  the  working  of  the  railway.  There  are,  of  course, 
exceptional  cases,  and  there  may,  of  course,  be  negligence 
on  the  part  of  a  railway  company  in  many  ways  other  than 
those  provided  against  by  Parliament  or  the  legislatures,  but 
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there  is  no  reasonable  evidence  of  negligence  in  the  facts  that 
in  shunting  a  car  upon  the  private  property  of  the  railway 
company  one  man  only  was  upon  the  car  when  moving  and 
that  he  got  down,  to  make  the  necessary  coupling,  before  the 
cars  came  together.  But,  as  I  have  said,  there  was  evidence 
upon  which  reasonable  men  could  honestly  find  negligence 
on  the  part  of  defendauts  in  the  great  force  with  which  the 
cars  were  permitted  to  come  together,  having  regard  to  the 
fact  that  the  moving  cars  were,  according  to  the  evidence  and 
contention  for  defendants,  under  control  at  the  time;  that 
there  was  no  sort  of  contention  that  the  force  was  unavoid- 
able. The  one  contention  was  that  it  was  not  exercised.  The 
motion  fails  upon  this  ground. 

Upon  the  other  ground  there  is  more  to  be  said.  In  the 
first  place  it  is  to  be  said  that  whether  the  negligence  charged 
against  Nairn  was  the  proximate  cause  of  his  death,  or  was 
only  contributory  negligence,  is  immaterial;  in  either  case, 
if  reasonable  men  could  find  but  one  way,  the  case  upon  that 
question  ought  not  to  go  to  the  jury;  aad  it  is  also  im- 
material whether  the  preliminary  question  which  in  every 
case  must  be  determined  by  the  Court  is  called  a  question  of 
law  or  a  question  of  fact.  That  question  is  whether 
there  is  any  reasonable  evidence  to  go  to  the  jury 
upon  any  of  the  issues  between  the  parties.  In  this 
particular  case,  if  there  had  been  no  evidence  upon 
which  reasonable  men  could  find  that  Nairn  was  not 
guilty  of  contributory  negligence,  then  it  was  the  duty 
of  the  Court  to  direct  judgment  to  be  entered  in  favour  of 
defendants;  it  was  not  necessar\^  to  go  through  any  form 
of  requiring  the  jury  to  find  a  verdict  in  defendants'  favour; 
and  less  so  to  let  the  question  go  to  the  jury  in  the  ordinary 
way,  so  that  they  might  find  a  verdict  only  to  be  set  aside  on 
motion  made  against  it. 

Then  was  there  any  reasonable  evidence  to  go  to  the  jury 
on  the  question  of  Nairn's  negligence?  The  facts  are 
simple  in  the  extreme,  and  there  is  no  sort  of  controversy  as 
to  them  in  these  respects:  Nairn  was  a  railway  yardmaster 
in  the  service  of  the  Grand  Trunk  Railway  Company,  of 
more  than  ordinary  intelligence,  activity,  and  experience;  the 
yard  in  question  was  and  had  been  for  some  length  of  time 
under  his  management:  he  was  thoroughly  familiar  with  it; 
immediately  before  his  death  he  had  gone  with  one  of  his 
yardsmen  to  the  two  cars  which  that  man  had,  under  his 
direction,  placed  on  the  interswitching  siding;  they  went  to 
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make  sure  that  these  cars  were  the  proper  ones  to  be  placed 
there  by  them  for  transfer  to  defendants,  to  be  taken  out  of 
that  siding  by  defendants  for  carriage  over  their  lines;  Nairn 
had  some  doubt  whether  the  cars  were  proper  ones  for  transfer 
to  defendants,  or  was  desirous  of  making  sure  that  they  were, 
and  for  that  purpose  went  Tidth  the  other  man  to  the  door 
of  the  car  on  the  north  side  to  see  the  address  or  marks  in- 
dicating its  destination;  not  finding  them  or  not  getting 
sufficient  information  from  them,  he  turned  westward  for 
the  purposa  of  passing  around  the  two  cars  to  the  south  side 
of  them  to  find  the  information  there  which  he  desired;  just 
as  he  was  passing  behind  the  end  of  the  westward,  two  cars 
under  the  control  of  the  defendants  were  shunted  against 
the  other  two  cars  with  such  force  as  to  put  them  or  the 
westward  one  in  motion  and  to  strike  Nairn,  knocking  him 
down  and  killing  him.  If  he  had  looked  eastward  at  any  time 
before  passing  behind  the  cars,  he  would  have  seen  the  mov- 
ing cars  of  defendants  and  have  saved  himself  from  harm; 
a  turn  of  the  head,  or  possibly  a  mere  glance  of  the  eye,  when 
at  the  north  door  of  the  car,  would  have  saved  him;  but 
neither  he  nor  his  companion  took  the  care  to  look,  and  so  he 
lost  his  life.  There  is  no  sort  of  question  as  to  this;  it  is 
self-evident,  and  the  yardsman,  the  plaintiffs'  principal  wit- 
ness, testified  to  it;  he  also  was  struck  by  the  westward  car 
at  the  same  time  that  Nairn  was  struck,  but  escaped  without 
injury. 

In  these  plain,  simple  circumstances,  might  Nairn  by  the 
exercise  of  ordinary  care  have  avoided  injury?  Can  there 
be  any  but  one  answer  to  that  question  ?  Is  there  any  reason- 
able evidence  upon  which  it  could  be  answered  in  the  nega- 
tive? It  was  in  the  broad  daylight;  the  man  was  in  full  pos- 
session of  all  his  faculties ;  there  was  nothing  to  prevent  him 
seeing  his  danger  nor  anything  outwardly  to  distract  his  at- 
tention from  it;  the  place  was  a  most  dangerous  one  at  all 
times ;  one  of  the  busiest  yards  of  one  of  the  greatest  railways, 
used  also  in  fact  by  another  railway  company;  and  the  man 
was  one  especially  familiar  with  its  dangers  and  having  the 
greatest  knowledge  of  the  means  of  avoiding  them.  Unless 
the  Court  is  to  abdicate  entirely  its  functions  and  let  the 
jury  assume  them  whenever  any  question  of  contributory 
negligence  arises,  I  am  unable  to  perceive  how  this  case  wa^ 
a  proper  one  for  the  jury.  The  question  has  arisen  fairly 
and  squarely  on  the  facts  of  this  case,  and  there  ought  to  be 
a  final  settlement  of  it  now.     It  cannot  be  satisfactory',  it  can- 
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not  be  in  the  interests  of  justice,  that  upon  a  plain  question 
such  as  this  there  should  be  no  rule,  no  law;  that  one  plain- 
tiff should  fail  and  another  succeed  upon  substantially  the 
same  facts  according  to  the  notions  of  the  particular  jury 
happening  to  try  the  case.  Though  the  law  is  not  so  well 
settled  as  it  should  be,  two  cases,  binding  upon  me,  have 
determined  that  in  such  circumdtances  as  those  of  this  case 
the  plaintiff  ought  to  be  nonsuited:  Danger  v.  London  Street 
B.  W.  Co.,  30  0.  R.  493,  and  the  Otteson  case. 
If  they  were  wrongly  decided,  the  sooner  it  is  so 
determined  the  better;  until  they  are  reversed,  full 
effect  should  be  given  to  them.  If  it .  were  right  to 
nonsuit  in  them,  how  can  these  plaintiffs  avoid  a  nonsuit? 
The  facts  are  stronger  against  them;  Nairn  was  a  man  of 
more  than  ordinary  intelligence,  entirely  familiar  with  all 
the  dangers  of  the  yard,  experienced,  and  active;  and  he  de- 
liberately passed  out  of  a  place  of  safety  into  a  place  of 
danger,  without  even  casting  his  eye  towards  the  one  point 
from  which  danger  might  come  upon  him  unseen,  if  he  did  not 
look.  If  Otteson  were  guilty  of  contributory  negligence,  the 
more  so  must  Nairn  have  been,  for  he  was  in  a  place  where 
cars  were  moving  practically  all  tlie  time  and  a  place  largely 
imder  his  management  and  control,  Mid  he  had  not,  like  the 
plaintiff  in  both  the  Danger  and  the  Otteson  cases,  a  horse 
and  conveyance  requiring  his  attention,  nor  was  he  as  each 
of  them  was,  exercising  his  rights  over  a  public  highway,  but 
was  a  servant  upon  his  master^s  property,  and  in  charge  of 
the  operations  of  the  railway  there,  a  servant  whose  duty  it 
was  to  be  always  vigilant  to  prevent  accidents  and  by  precept 
and  example  to  teach  and  require  those  under  him  to  be  vigi- 
lant in  the  avoidance  of  danger;  for  a  railway  accident,  especi- 
ally such  an  one  as  this,  is  greatly  against  the  interests  of  the 
railway  company  and  against  the  interests  of  the  State,  as 
well  as  against  the  interests  of  the  man  and  his  family. 

It  was  contended  that  Nairn  had  no  right  to  assume  that 
there  could  be  no  negligence  on  the  defendants'  part,  and 
to  act  upon  that  assumption;  but  no  one  should  have  known 
better  than  he  how  foolish  any  one  would  be,  and  how  much 
more  foolish  any  one  in  such  a  position  as  he  occupied  would 
be,  to  assume  that  no  one  would  be  negligent  and  to  act  upon 
such  an  assumption.  Common  sense,  and  everyday  experi- 
ence, even  of  the  most  careless  of  us,  rejects  any  such  notion. 
It  would  be  extraordinary  if  it  were  the  law — a  position 
which  the  law  alone  would  hold,  and  which  would  he  no 


326  ^^^   OXTARiO   WEEKLY   REPORTER. 

credit  to  it.  Few  indeed  are  the  accidents  which  happen 
for  which  no  one  is  blameable;  great  indeed  would  be  the 
increase  of  accidents  if  mankind  generally  did  not  recognize 
this  fact  and  act  accordingly.  Even  those  of  feeble  intellect 
know,  and  instinctively  act  uj^on  the  knowlelge,  that  the 
greatest  danger  of  accident  arises  from  the  negligence  of 
some  one.  WTiat  would  become  of  the  defence  of  contribu- 
tory negligence  if  in  the  eyes  of  the  law  every  one  had  a  right 
to  act  upon  the  assumption  that  no  one  would  be  guilty  of 
any  negligence  towards  him?  Every  one  is  bound  to  take 
ordinary  care  to  avoid  being  injured  through  the  negligence 
of  others,  and  if  any  one  be  injured  through  the  negligen<?e 
of  another,  no  action  lies  if  he  might  by  the  exercise  of  ordi- 
nary care  have  avoided  the  injur}'. 

It  was  also  contended  that  it  was  enough  for  Nairn  to 
have  exercised  his  sense  of  hearing,  and  that  not  having 
heard  the  approaching  danger  he  was  justified  in  assuming 
that  there  was  none,  even  in  a  place  of  constantly  recurring 
dangers;  that  he  was  justified  not  only  in  failing  to  look  but 
also  in  passing  as  he  did  close  behind  the  car,  instead  of 
making  a  sufficient  detour  to  enable    him    to  avoid    being 
struck  if  the  car  moved.     But  there  is  no  evidence  that  he 
or  his  companion  exercised  even  that  sense  as  a  safeguard,  I 
mean  consciously  listened  for  sounds  of  danger;  they  could 
not  have  done  so,  for  it  would  have  been  easier,  quicker,  and 
far  better  to  have  looked;  they  must  have  been  absorbed  in 
the  business  they  had  in  hand  or  in  conversation,  and  have 
neglected  every  safeguard.     But,  however  that  may  be,  it  is 
surely  not  enough  to  exercise  the  far  less  useful  sense — less 
useful  in  the  circumstances  of  this  case — where  there  is  ab- 
solutely nothing  to  prevent  an  instantaneous  use  of  the  l)etter 
sense,  and  where  it  can  be  exercised  without  any  conscious 
exertion.     The  primary  putpose  of  sight  in  all  animals  is 
self-preservation;  can  it  be  ordinary  care  in  the  midst  of 
dangers  to  act  in  any  degree  as  if  such  a  sense  had  not  been 
given  to  us;  to  act  as  Nairn  and  his  companion  did  as  if 
blind  in  so  far  as  the  danger  in  question  concerned  him  ? 

It  is  not  necessary  to  go  over  the  cases  again;  they  are 
becoming  somewhat  threadbare;  what  is  needed  is  an  authori- 
tative decision  of  the  plain  and  constantly  recurring  question 
whether  one  who  neglects  all  ordinary-  safeguards,  without 
rny  excuse  for  so  doing,  in  passing  from  a  place  of  known 
safety  to  a  place  of  known  danger,  is,  if  injured,  entitled 
to  damages    if   a   jur}-  can  be   persuaded   to   award   them. 
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But  it  may  be  pointed  out  that  in  Lavev  v.  London 
and  South  Western  R.  W.  Co.,  11  Q.  B.  D.  213,  12  Q.  B. 
D.  70,  the  plaintiff  was  nonsuited,  and  although  that  case  has 
been  to  some  extent  riddled,  it  yet  shews  a  majority  of  the 
Judges  supporting  the  nonsuit,  after  giving  the  plaintiff 
credit  for  the  recantation  of  the  Master  of  the  Rolls. 
But  it  was  a  case  obviously  much  more  favourable 
to  the  plaintiff  than  this  case.  Indeed^  having  regard  to  the 
open  gates  and  the  conduct  of  the  gatemen,  it  might,  in 
this  province,  be  difficult  to  perceive  why  the  case  should  not 
Lave  gone  to  the  jury;  it  can  hardly  be  that  the  open  gates 
were  an  invitation  to  those  who  were  driving  and  yet  not 
for  those  who  were  on  foot;  if  it  indicated  safety  to  drivers, 
the  road  must  have  been  at  least  equally  safe  for  thoee  who 
were  on  foot.  In  that  case  the  plaintiff  was  exercising  his 
right  to  pasB  over  a  highway;  and  there  w^ere  other  circum- 
stances than  the  two  I  have  mentioned  in  the  plaintiff's  favour 
not  occurring  in  this  case.  In  the  Slattery  case,  3  App.  Cas. 
1155,  the  plaintiff  was  procuring  a  ticket  for  a  friend,  an 
intending  passenger,  at  a  railway  station,  and  was  obliged  to 
cross  the  track  for  that  purpose;  there  was  a  train  standing 
between  him  and  the  track  of  the  in-coming  train;  it  was 
night  and  the  light  that  uncertain  one  which  is  apt  to  be 
a  trap  to  the  sense  of  sight,  making  it  less  a  safeguard 
than  others  which  in  daylight  would  be  incomparable  to  it; 
before  coming  to  a  place  from  which  the  in-coming  train 
could  be  seen,  he  was  within  6  feet  of  the  track  upon  which 
it  was  running.  The  man  was  alone  in  crossing  and  re- 
crossing  the  tracks,  and  his  actions  and  purposes  were  largely 
matters  of  inference  only.  He  seemed  to  have  been  in  anx- 
iety, and  was  probably  somewhat  flurried,  lest  his  friend  should 
lose  his  train;  it  was  about  midnight;  it  was  in  Ireland,  where 
the  English  system  of  railways  prevails,  differing  much  from 
that  in  this  country;  there  being  a  raised  platform  on  each 
side  of  the  line  usually  of  considerable  height  to  enable  pas- 
sengers to  step  into  the  carriages;  it  is  usually  no  trifling 
e.\ertion  to  get  down  on  the  tracks  and  up  again  in  crossing. 
The  man  had  got  down  at  the  end  of  the  standing  train  and 
was  crossing  when  struck  dowTi  by  the  express  train.  Those 
who  have  been  in  any  such  position,  and  those  who  have  ever 
l»een  in  a  railway  yard  among  moving  trains  or  engines  in  the 
dc'ceptive  natural  light  of  the  night  there,  and  in  the  even 
more  deceptive  and  sometimes  bewildering  artificial  licrhts, 
moving  and  stationary,  of  such  a  place,  will  readily  recog- 
nize that  the  man  was  in  a  position  of  imminent  danger  when 
first  in  a  position  to  see  the  in-coming  train,  and  if  in  the 
emergency  he  took  what  proved  to  be  the  more  dangerous 
course,  that  would  not  prevent  the  plaintiff  from  recovering. 
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li  he  had  chosen  the  other  course  and  turned  back,  and  the 
standing  train  had  happened  to  move  backwards,  as  for  var- 
ious reasons  it  might,  and  he  had  been  injured  by  it,  it  would 
have  been  said  that  he  was  negligent  in  not  going  on;  that 
he  would  have  crossed  it  safely  if  he  had:  see  Jones  v.  Grand 
Trunk  R.  W.  Co.,  16  A.  K.  37,  and  18  S.  C.  R.  696.  Can 
any  one  read  the  report  of  Slattery's  case  without  being  con- 
A'inced  that  if  the  accident  had  happened  in  the  daylight  the 
action  w^oidd  have  failed?  As  it  was,  the  Irish  Court  of 
Appeal  was  equally  divided,  and  in  the  House  of  Lords  three 
of  the  ablest  of  Judges  dissented,  and  the  Lord  Chancellor 
shews  plainly  that  a  very  little  would  have  turned  him.  Can 
the  case  be  read  by  any  impartial  person  except  as,  on  the 
facts  of  this  case,  in  favour  of  the  defendants  ? 

The  last  contention  of  the  plaintiff  ought  not  perhaps  to 
be  passed  over  in  silence.  It  was  that  when  at  least  10  out 
of  12  men  have  declared  that  Nairn  was  not  guilty  of  any 
contributory  negligence,  it  could  not  be  said  that  there  was 
no  reasonable  evidence  that  he  was  not.  .  But  all  men  are 
liable  to  be  unreasonable,  and  jurors  are  no  exception  to  the 
rule;  and  where  the  feelings,  as  for  instance  of  pity  or  hatred, 
and  not  the  judgment,  prevail,  men  are  apt  to  be  unreason- 
able, and  the  more  so  in  numbers  together  than  if  silently 
separate.  It  is  not  necessary  to  search  history  for  this  fact ; 
it  is  within  the  knowledge  and  very  likely  within  the  ex- 
perience of  all  of  us.  Jurors  are  sometimes  influenced  by 
and  their  verdicts  given  for  such  reasons  as  are  referred  to 
by  Lord  Blackburn  in  Slattery^s  case;  and  one  of  our  most 
experienced  Chief  Justices  has  felt  himself  bound  to  record 
the  statement  that  in  such  a  case  as  this  leaving  it  to  the  jury 
is  simply  to  direct  a  verdict  for  the  plaintiff.  Who  can  tell 
that,  actuated  by  evidence  which  does  not  appear  on  the  re- 
porter's notes  of  the  trial,  and  the  effect  of  which  it  is  im- 
possible for  those  who  were  not  present  at  the  trial  to  quite 
appreciate — the  silent  pitiable  evidence  of  the  widow  and 
three  helpless,  fatherlcc^  children  in  deepest  mourning,  drawn 
up  before  the  jury  during  a  somewhat  protracted  trial — the 
jur}'  Were  not  quite  willing  to  be  unreasonable  as  long  as 
they  could  in  any  way  protect  the  widow  and  the  fatherless 
from  want  and  suffering  arising  from  the  untimely  taking 
off  of  the  husband  and  father?  In  any  case  jhe  question  is 
one  for  the  Court  and  for  the  Court  alone. 

The  plaintiffs  having  by  their  own  case  established  contri- 
butory negligence  on  Xaim's  part,  as  I  have  indicated,  I  am 
obliged  to  give  effect  to  the  second  ground  of  this  motion  and 
to  dismiss  the  action,  but  it  will  be  dismissed  without  costs ; 
the  defendants  failed  upon  the  other  ground,  and  the  costs 
were  very  largely  increased  over  the  trial  of  it. 
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CORKECTION. 

LONDON  AND  WESTERN  TRUSTS  CO.  v.  PERE  MAR- 
QUETTE R.  W.  CO. 

On  p.  325,  ante,  "  the  Otteson  case  "  is  referred  to  three 
times.  For  "Otteson"'  read  "  O'Hearn."  The  case  is 
O'Hearn  v.  Town  of  Port  Arthur,  1  0.  W.  R.  373,  4  0.  L. 
K.  209. 


Kalcoxbridge,  C.J.  July  14th,  1905. 

CHAMBERtS. 

RE  DEY  V.  McGILL. 

Division  Courts  —  Jurisdiction  —  Ascertainment  of  Amount 
Involved  —  Action  against  Executors  de  son  Tort  — 
Declaration  of  Representation  —  Preliminary  to  Juris- 
diction. 

Motion  by  defendants  for  prohibition  to  the  4th  Division 
Court  in  the  county  of  Simcoe.  The  action  was  brought 
against  defendants  as  executors  de  son  tort  of  Hugh  Milloy, 
of  the  township  of  Nottawasaga,  to  recover  the  amount  of  an 
account  rendered,  the  amounts  of  two  loans  and  interest,  the 
f  mounts  of  two  promissory  notes  and  interest,  and  other  sums, 
ahogether  amounting  to  $165.97,  and  damages  against  defen- 
dants for  wTons^fuUy  interfering  with  and  selling  and  other- 
wise converting  the  chattels  and  effects  of  the  deceased. 

G.  Grant,  for  defendants. 

N.  B.  Gash,  for  plaintiff. 

VOL.    VI     O.W.B.  NO.  9—23 
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Falconbridge,  C.J.:  —  Tiie  Judge  in  the  Division 
held  that  defendants  had  so  intermeddQed  with  the  estate  of 
deceased  as  to  render  them  liable  as  executors  de  son  tort. 
Although  they  did  this  with  good  intent  and  at  the  request  of 
the  widow  of  deceased,  no  fault  can  be  found  with  this  part 
of  the  judgment.  The  amount  sued  for  brings  the  case  within 
the  enlarged  jurisdiction  of  the  Division  Couris  under  the 
provisions  of  sec.  72  of  the  Division  Courts  Act  (R.  S.  0. 
1897  ch.  60),  and  a  question  arises  under  sub-sec.  (d), 
*•  where  the  amount  or  original  amount  of  the  claim  is  ascer- 
tained by  the  signature  of  the  defendant  or  of  the  person 
whom,  as  executor  or  administrator,  the  defendant  represents.*' 
Can  defendants  be  said  to  represent  deceased  until  they  have 
been  declared  by  the  Court  to  be  executors?  Is  it  the  inten- 
tion of  the  statute  that  in  one  and  the  same  proceeding  the 
declaration  is  to  be  made  which  alone  can  make  a  defendant 
liable,  and  before  that  point  is  reached  defendant  is  to  be 
clothed  in  advance  with  the  representative  character  so  as  to 
confer  jurisdiction  on  the  Court  to  make  the  declaration  and 
pronounce  the  judgment  against  him  ?    I  think  not.     .     .     . 

Order  made  for  prohibition  without  costs. 


July  17th,  1905. 
divisional  court. 

HOPKINS  V.  BAECHAED. 

Master  and  Servant — Injury  to  Servant — Consequent  Death — 
Negligence — Defect  in  Ways — Contributory  Negligence — 
Course  of  Employment — Sunday  Work — Jury — Nonsuit. 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J.,  5  0. 
•W.  E.  246,  dismissing  the  action. 

J.  M.  Godfrey,  for  plaintiff. 

E.  E.  A.  DuVemet,  for  defendants. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Mac- 
Mahon,  J.,  Clute,  J.),  was  delivered  by 

Falconbridge,  C.J. : — It  has  been  found  by  the  jur}'  that 
there  was  no  negligence  on  the  part  of  defendants  personally 
causing  the  accident,  but  otherwise  the  case  is  at  large,  as 
they  could  agree  in  answering  no  other  question.  Personal 
negligence  of  defendants  being  thus  negatived,  I  do  not  find 
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that  there  is  evidence  proper  to  be  submitted  to  a  jury  of 
negligence  of  any  employee  whose  act  or  default  would  render 
defendants  liable.  And  I  agree  with  the  learned  Judge  in 
holding  that  it  is  not  shewn  that  the  deceased  was  in  the  fac- 
tor}' on  Sunday  in  the  course  of  his  employment.  See  on 
the  latter  point  Hohiers  v.  Mackay,  [1899]  2  Q.  B.  319;  Day 
V.  Highland  Street  B.  W.  Co.,  135  Mass.  113;  Bead  v.  Boston 
and  Albany  B.  B.  Co.,  140  Mass.  199. 
Appeal  dismissed  with  costs. 


Anglin,  J.  June  18th,  1905. 

CHAMBERS. 

BUBLINGTON  CANNING  CO.  v.  CAMPBELL. 

Writ  of  Summons — Service  out  of  Jurisdiction — Contract — 
Sale  of  Goods — Place  of  Payment, 

Appeal  by  defendants  from  an  order  of  the  junior  local 
Judge  at  Hamilton  dismissing  a  motion  to  set  aside  service  of 
the  writ  of  summons  in  this  action  effected  at  Winnipeg, 
where  defendants  carried  on  business.  Plaintiffs  sued  to 
recover  the  price  of  certain  canned  goods  sold  and  shipped 
by  them  to  defendants.  They  alleged  a  breach  within  On- 
tario of  a  contract  to  be  there  performed;  and,  upon  this 
ground,  their  right  to  effect  service  out  of  the  jurisdiction 
was  upheld  by  the  local  Judge:  Con.  Eule  162  (e),  as  amend- 
ed by  Bule  1246. 

C.  A.  Moss,  for  defendants. 

E.  F.  Lazier,  Hamilton,  for  plaintiffs. 

Anglin,  J.: — ^The  original  contract  dated  16th  May, 
1904,  contained  a  provision  as  to  payment  in  the  following 
terms:  "Drafts  are  to  be  made  on  the  same  terms  and  in 
the  same  manner  as  in  practice  by  the  Consolidated  Com- 
pany.''  Bobert  J.  Campbell  in  his  affidavit  says  that  up  to 
26th  September,  1904,  payments  had  been  made  under  this 
contract  by  the  acceptance  of  drafts  on  Winnipeg  without 
exchange.  He  also  states  that  in  the  practice  of  the  Consoli- 
dated Company  "payments  were  made  by  drafts  payable  at 
"Winnipeg  without  exchange.^'  These  statements  are  uncon- 
tradicted.    In  my  opinion,  they  establish  that,  under  the 
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original  contract,  Winnipeg  was  the  place  of  payment  con- 
templated and  in  fact  agreed  upon  by  the  parties. 

Some  diflBculty  having  arisen  owing  to  the  inability  of 
plaintiffs  to  suply  tomatoes,  and  also  as  to  the  right  of  de- 
fendants to  claim  a  discount  upon  freight  charges,  plaintiffs 
on  29ih  October,  1904,  write  from  Burlington,  Ontario: 

*'We  bill  these  goods  at  canner^s  litt  prices  f.o.b.  here, 
and  from  these  prices  will  deduct  the  discounts,  etc.,  provided 
for  by  our  agreement.  We  understand  from  the  best  sources 
of  information  available  to  us  that  this  is  the  practice.  .  .  . 
This  proposition  we  believe  to  be  in  keeping  with  our  con- 
versation and  agreement.  .  .  ."  To  this  Messrs.  Tees  & 
Persse,  who,  for  the  purpose  of  this  motion,  may,  as  contend- 
ed by  Mr.  Lazier,  be  deemed  the  agents  of  the  defendants, 
reply: 

"  The  agreement  distinctly  states  that  they  (defendants) 
^re  to  buy  canned  goods  from  you  upon  the  terms  which  are 
put  into  practice  by  the  Consolidated  Canners.  .  .  .  We 
have  wired  you  that  we  are  in  agreement  with  the  terms  of 
your  letter    .     .     .*^ 

That  this  correspondence  was  intended  merely  to  settle  the 
question  which  had  arisen  as  to  the  claim  of  defendants  to  a 
discount  upon  freight  charges,  seems  to  me  quite  clear.  In 
my  view,  it  in  no  wise  affected  the  terms  as  to  place  or  mode 
of  payment,  and  therefore  leaves  the  question  as  to  where  the 
alleged  breach  took  place  to  be  determined  upon  the  terms 
of  the  original  contract.  My  opinion  of  those  terms  I  have 
already  expressed.  It  follows  that  this  case  is  not  within 
Rule  162  (e)  and  that  the  appeal  of  defendants  must  succeed. 

Appeal  allowed  with  costs  and  action  dismissed  with  costs, 
including  costs  of  motion  below. 


July  19th,  1905. 

DIVISIONAL  COURT. 

LEE  V.  TAYLOR. 

Malicious  Prosecution — Excessive  Damages — New  Trial. 

Appeal  by  defendants  from  judgment  of  Anglin,  J.,  at 
the  trial  at  Toronto,  in  favour  of  the  two  plaintiffs,  upon  the 
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findings  of  a  jury,  for  $350  damages  to  each  plaintiff  in  an 
action  for  malicious  prosecution.  Defendants  laid  an  in- 
formation against  plaintiffs  for  theft  of  a  horse  which  had 
been  transferred  to  defendants  and  retaken  by  plaintiffs. 
Plaintiffs  were  brought  before  the  police  magistrate  for  the 
city  of  Toronto  and  were  acquitted. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton, 
J.,  Magee,  J. 

D.  0.  Cameron,  for  defendants,  contended  that  there  was 
reasonable  and  probable  cause  for  the  prosecution;  that  defen- 
danU  acted  in  good  faith  upon  the  advice  of  a  solicitor,  before 
whom  all  the  facts  were  laid;  that  a  letter  written  by  the 
solicitor  for  plaintiffs,  before  the  prosecution,  to  the  solicitor 
for  defendants,  was  improperly  received  in  evidence,  being 
written  without  prejudice;  and  that  the  damages  were  excess 
sive. 

S.  B.  Woods,  for  plaintiff. 

Falconbridge,  C.J.: — I  am  of  the  opinion  that  the 
amount  of  damages  awarded  ($350  for  each  plaintiff)  is 
grossly  excessive. 

There  was  no  warrant  issued;  a  summons  was  served  on 
plaintiff  E.  E.  Lee;  Hubert  F.  Lee  heard  of  it,  and  attended 
voluntarily  in  the  Police  Court,  coming  from  Muskoka  for 
the  purpose.  There  were  2  attendances  in  the  Police  Court, 
and  the  actual  outlay  and  loss  of  time  were  but  trifling. 

As  I  think  there  ought  to  be  a  new  trial  on  this  ground, 
it  is  unnecessary  to  generalize  about  the  other  points  which 
were  argued.  None  of  them  could  avail  to  decide  the  action 
in  defendants'  favour. 

Costs  of  the  last  trial  and  of  this  motion  will  be  costs  in 
the  cause,  unless  the  Judge  at  the  next  trial  shall  otherwise 
order. 

Britton  and  Magee,  JJ.,  concurred,  each  giving  reasons 
in  writing. 
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July  22nd^  1905. 

DIVISIONAL  COURT. 

KBILLER  V.  JOHN  INGLIS  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — Con- 
trihittonj  Negligence — Volenti  non  Fit  Injuria — Findings 
of  Jury — Nonsuit. 

Appeal  by  defendants  from  judgment  of  Anglin,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plainiiflE  for  $1,500 
damages  and  costs  in  an  action  under  the  Workmen^s  Com- 
pensation for  Injuries  Act  and  at  common  law,  to  recover 
damages  for  injuries  sustained  by  William  A.  Keiller,  the 
plaintiflf,  by  a  fall  from  a  scaflfold  erected  in  tho  Toronto 
Bailway  Company^s  power  house  in  the  city  of  Toronto, 
owing,  as  alleged,  to  a  defective  plank  in  the  scaffold.  Plain- 
tiff was  in  the  employment  of  defendants  as  a  boiler  maker. 

E.  E.  A.  DuVemet  and  E.  H.  Greer,  for  defendants. 

G.  F.  Shepley,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Falconbridge,  C.J.,  Brit- 
ton,  J.,  Magee,  J.),  was  delivered  by 

Magee,  J.: — Plaintiff  is  a  boiler  maker,  43  years  old  and 
23  years  at  his  trade.  He,  with  several  other  boiler  makers 
who  were  under  his  charge  and  direction,  was  engaged  in 
doing  work  contracted  for  by  his  employers,  the  defendant 
company,  at  the  boiler  house  of  the  Toronto  Railway  Com- 
pany. It  was  necessary  to  have  some  additional  scaffolding 
put  up  for  them  about  16  feet  above  the  boilers,  which  were 
themselves  about  12  feet  high.  Plaintiff  asked  defendants' 
general  foreman,  Shaw,  under  whose  orders  he  was,  for  a 
man  to  build  it.  The  defendant  company  had  men  under  a 
foreman,  McKenzie,  part  of  whose  work  was  to  build  scaffold- 
ing, and  if  these  men  were  available  at  the  time,  it  was  usual 
to  send  them  to  build  scaffolding  for  important  work. 
Whether  this  was  for  the  more  economical  distribution  of 
labour  or  on  account  of  the  special  experience  of  the  men  in 
that  work,  does  not  appear.  3iIcKenzie  and  his  men  were  at 
this  time  engaged  at  other  work,  and  plaintiff  was  so  told  by 
Shaw,  who  said  to  him  that  he  (plaintiff)  would  have  to  go 
ahead  and  do  the  best  he  could,  to  which  he  does  not  seem  to 
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have  made  any  demur.  Later  on  he  asked  Mr.  Inglis,  the 
president  of  the  defendant  company,  where  he  would  get 
planks,  and  was  told  to  telephone  to  a  Mr.  Colvule,  appar- 
ently a  lumber  dealer,  and  ask  him  if  he  had  any  "  scaffolding 
planks.'*  This  plaintiff  did,  and  Mr.  Colville  not  having 
any,  plaintiff  so  informed  Mr.  Inglis,  and  was  told  by  the 
latter  to  go  to  the  defendant  company's  own  yard  and  take 
it  off  the  pile  there. 

Plaintiff  went  there,  and  from  a  pile  of  new  planks  2 
inches  thick  and  about  14  feet  long,  he  with  a  teamster  took  a 
suflScient  quantity,  35  planks,  and  loaded  them  in  a  waggon, 
and  they  were  taken  to  the  Toronto  Kailway  Company's  prem- 
ises. There  were  two  piles  of  like  sized  planks  in  defendants' 
yard  from  which  the  selection  could  have  been  made  and  no 
lack  of  suitable  ones.  Plaintiff  on  cross-examination  is  asked: 
**  I  suppose  you  picked  out  the  best  lumber  you  could  find?" 
And  answered:  "There  was  no  picking  it  out;  it  was  just 
shoved  off  the  pile."  He  says  t^ere  was  ice  and  snow  on  the 
pile,  and,  when  asked  if  he  could  not  have  thrown  off  the  few 
boards  with  snow  on  them,  replies  that  it  was  pretty  much 
ice  all  the  way  through  because  water  had  been  played  on 
there  at  a  fire  that  day  (in  December). 

A  few  days  afterwards  the  scaffolding  was  constructed 
from  these  planks  by  the  men  working  under  plaintiff,  he 
being  there  directing  them.  He  denies  having  in  the  course 
of  construction  actually  handled  any  of  the  planks  or  having 
at  any  time  noticed  the  one  which  subsequently  proved  defec- 
tive or  any  knot  therein. 

The  scaffold  was  used  for  about  six  weeks  before  the 
plaintiff's  injury,  and  during  that  time  heavy  iron  plates  had 
been  carried  over  it.  The  plaintiff,  while  merely  walking  on 
it,  stepped  on  one  plank  which  formed  the  floor  ot  the  scaf- 
folding, and  which  broke  under  his  weight  and  he  fell  to  the 
top  of  the  boilers  and  was  injured.  The  one  which  broke  was 
of  the  same  size  as  the  other  planks,  but  was  defective  in 
having  about  5  or  6  feet  from  the  end  a  large  knot  running 
through  it  and  a  smaller  knot  close  by  at  the  side  and  was 
crossgrained  at  the  knots.  It  broke  there  and  in  a  semi- 
circular form  around  the  larger  knot.  The  scaffolding  was 
over  the  boilers,  the  heat,  gases,  and  steam  from  which  had 
probably  made  the  wood  more  brittle.  It  is  said  not  to  have 
been  in  a  light  place,  though  light  enough  for  the  man  to  work, 
and  it  verj-  probably  soon  became  grimy  with  soot  and  dirt, 
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as  it  was  so  found  after  the  accident.  There  is  nothing  to 
shew  that  any  one  connected  with  the  defendant  company 
other  than  plaintiff  and  his  men  saw  or  used  it,  or  that  plain- 
tiff requested  that  any  one  should  inspect  it  before  or  while 
it  was  used.  Neither  Shaw  nor  McKenzie  had  seen  it. 
About  2  weeks  before  the  accident  plaintiff  noticed  that  some 
of  the  planks  forming  the  floor  had  become  warped  with  the 
heat,  and  he  nailed  in  pieces  of  wood  as  wedges  to  steady 
tliem. 

Usually  boiler  makers,  it  appears,  do  not  build  their  own 
scaffolding,  but  sometimes  they  do,  and  in  the  shops  they 
frequently  use  portable  scaffolding  and  planks  on  "big  high 
trestles  '^  or  *'  horses ''  10  or  15  feet  high,  and  plaintiff  speak- 
ing of  these  says  "  anybody  builds  a  scaffold  in  the  shop," 
but  there  the  trestles  and  planks  are  usually  ready  provided 
for  the  men.  Two  of  his  witnesses,  Sullivan  and  Medcalf, 
who  were  boiler  makers,  seem  to  have  considered  themselves 
quite  capable  of  selecting  himber  for  and  superintending 
scaffolding,  and  the  latter  thought  any  good  mechanic  would 
know  when  a  scaffold  is  well  built,  and  he  considered  the 
plank  which  broke  was  not  a  fit  one  to  use.  Another  wit- 
ness, the  foreman  McKenzie,  who  says  he  sometimes  puts  in 
boilers  and  sometimes  puts  up  scaffolding,  being  asked  if  he 
would  think  it  proper  to  put  a  man  at  "  selecting  material 
and  putting  up  scaffolding  "  who  was  not  familiar  with  that 
sort  of  work  and  did  not  know  anything  about  wood,  says: 
"  Xot  if  he  was  not  familiar  with  the  work  and  the  nature 
of  the  timber.^'  He  also  says  that  from  the  location  of  the 
scaffolding  over  the  boiler  it  would  be  desirable  or  necessary 
to  be  careful  in  the  selection  of  the  material,  and  that  the 
lumber  in  the  defendants'  yard  was  suitable  for  scaffolding 
"  except  that  there  might  be  some  planks  you  might  pitch 
out."  Another  witness,  Smith,  a  ship  carpenter,  says  he 
would  not  like  to  intrust  a  man  who  was  not  familiar  with 
wood  with  the  "building  of  scaffolding."  Both  these  wit- 
nesses say  that  what  has  to  be  guarded  against  in  the  select- 
ino:  of  material  is  the  grain  and  the  knots.  None  of  these 
four  witnesses  says  that  the  plaintiff  or  a  man  in  his  position 
would  be  incompetent  to  select  proper  planks  from  a  pile  of 
the  proper  sizes.  The  other  witnesses  outside  of  the  plain- 
tiff himself,  do  not  touch  on  the  question.  No  fault  was 
found  with  the  actual  building  of  the  scaffolding  or  with 
an^-thing  but  the  selection  of  this  one  plank  which  broke. 
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The  plaintiff  to  his  own  counsel,  speaking  of  the  planks, 
sayd  that  when  he  took  it  out  of  the  yard  it  looked  to  be  good 
lumber  to  him  as  far  as  he  could  see,  and  again  that  he  is  no 
judge  of  lumber  and  he  had  never  taken  part  in  building  a 
scaffold  before.  On  cross-examination  when  asked  if  the 
lumber  in  the  piles  was  not  fine  looking  lumber,  he  answers: 
"  No,  I  cannot  say  it  was,  because  there  was  so  much  ice  and 
snow  on  it,  and  I  am  no  judge  " — and  as  to  scaffold  work  he 
had  done  "nothing  to  speak  of,  no  scaffolding  when  there 
was  danger."  He  had  "  driven  a  nail,"  but  had  only  done 
that  once  that  he  knew  of  and  that  was  3  years  ago. 

At  the  close  of  plaintiff's  case  defendants  moved  for  a 
nonsuit,  and,  judgment  thereon  being  reser\'ed,  they  went  to 
the  juT}-  without  offering  any  evidence. 

The  jury  found  in  reply  to  questions  submitted  to  them : 
(1)  that  the  defendants  were  guilty  of  negligence  which  caused 
injur}'  to  the  plaintiff;  (2)  that  such  negligence  consisted  "  in 
not  sending  competent  men  to  erect  the  scaffold;"  (3)  that 
plaintiff  did  not  voluntarily  incur  the  danger;  and  (4)  that 
he  could  not  by  the  exercise  of  any  reasonable  care  have 
avoided  the  consequence  of  defendants'  negligence. 

The  trial  Judge  after  the  verdict  refused  defendants' 
motion  for  nonsuit,  holding  that  there  was  evidence  to  go  to 
the  jury  of  a  want  of  due  care  on  defendants'  part  in  the 
selection  of  competent  workmen  to  erect  a  scaffold  in  a  place 
where  they  must  be  taken  to  have  known  that  particular  care 
would  be  required. 

The  Judge  makes  the  supplemental  findings  that  Shaw 
was  the  foreman  and  the  person  who  ordered  in  the  capacity 
of  foreman,  to  whose  orders  and  directions  plaintiff  was 
bound  to  conform,  and  also  that  it  was  because  of  such  con- 
forming to  such  orders  that  the  accident  took  place.  On  the 
findings  he  entered  a  verdict  for  plaintiff  for  the  damages, 
$1,500,  awarded  by  the  jur}\ 

The  defendants  now  move  against  the  findings  of  the  jury 
and  of  the  Judge  and  to  dismiss  the  action. 

I  find  it  difiicult  to  conceive  that  it  could  fairly  be  said 
that  there  was  negligence  on  the  part  of  either  the  general 
foreman,  Shaw,  or  the  president,  Inglis — even  assuming  that 
the  latter  knew  who  was  going  to  select  and  put  up  the  scaf- 
folding. One  would  not  from  the  evidence  expect  that  a  man 
who  had  been  23  years  at  the  trade  and  accustomed  to  work- 
ing on  scaffolding  of  considerable  height,  whether  built  by 
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himself  or  not,  who  only  denies  experience  in  building  scaf- 
folding where  there  was  danger,  and  who  was  accustomed  to 
putting  up  and  working  on  scaffolding  on  portable  high 
trestles,  would  not  have  known  what  sort  of  planks  was  re- 
quired, and  would  have  been  incompetent  to  select  good  ones 
out  of  two  piles,  all  of  the  proper  sizes,  at  his  disposal,  or 
would  not  have  known  that  one  such  as  caused  his  injury 
was  not  a  proper  one  on  which  to  risk  the  safety  of  himself 
and  the  men  under  his  charge. 

It  is  not  sufl&cient  for  plaintiflE  to  say,  "  I  am  no  judge 
of  lumber."  The  question  is,  was  it  unreasonable  for  the 
general  foreman  or  the  president  to  expect  from  his  age  and 
experience  at  his  trade  that  he  would  be  competent  without 
special  caution  and  instruction  to  select  sound  planks  to  do 
that  which  one  would  expect  an  intelligent  mechanic  such  as 
he  should  be  capable  of  doing,  and  could  it  be  said  that  when 
he  himself  made  no  disclosure  of  any  want  of  experience  or 
that  ordinary  knowledge  which  they  might  expect  from  a  man 
intelligent  enough  to  be  placed  in  charge  of  other  skilled 
workmen,  they  were  guilty  of  negligence  toward  him  in  select- 
ing him?  With  the  construction  of  the  scaffolding,  that  part 
of  the  work  in  which  one  might  expect  more  special  know- 
ledge required,  there  is  no  fault  found,  and  it  is  only  in  the 
exercise  of  common  knowledge  and  ordinary  care,  the  selec- 
tion of  sound  planks  on  which  to  stand  instead  of  a  manifestly 
unsound  one,  that  plaintiff  proved  deficient. 

It  was  part  of  his  case  that  the  board  which  broke  was 
not  fit  to  be  used,  and  no  witness,  whether  boiler  maker  or 
carpenter,  expresses  any  doubt  on  the  subject,  and  the  descrip- 
tion given  of  it  would  not  seem  to  leave  any  room  for  doubt. 
Plaintiff  does  not  claim  to  have  exercised  any  mistaken  judg- 
ment upon  it;  he  simply  did  not  see  a  defect  which  was  patent 
to  examination. 

There  is  direct  evidence  of  contributory  negligence  by 
plaintiff.  Without  taking  too  strictly  against  him  the  words 
of  the  foreman  to  "  do  the  best  he  could/'  and  without  plac- 
ing any  stress  on  the  fact  that  plaintiff  asked  Mr.  Col- 
ville  for  "  scaffolding  plank,''  he  was  in  charge  of  the  work 
and  knew  the  purpose  for  which  the  lumber  was  required  and 
the  necessity  for  strength,  and  must  have  known  that  good 
sound  plank  was  needed.  He  took  no  care  whatever  to  get 
sound  material;  "there  was  no  picking  it  out,  it  was  just 
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shoved  off  the  pile/'  If  there  was  ice  and  snow  on  some  of 
the  boards  suflScient  to  prevent  defects  being  seen,  he  could 
have  taken  others.  He  does  not  say  he  could  not  have  got 
boards  which  he  could  see  the  condition  of.  His  only  excuse 
is  "  it  was  pretty  much  ice  all  the  way  through/'  but  even 
then  he  does  not  appear  to  have  tried  the  other  pile.  If  he 
was  intending  to  make  any  selection,  he  should  not  have 
taken  those  which  he  coald  not  see  well  enough  to  select.  If 
he  was  not  intending  to  make  selection,  then  he  tailed  in  his 
duty.  Even  if  there  were  ice  or  snow  on  the  planks  in  the 
pile,  it  does  not  appear  that  there  would  be  any  on  them  at 
the  boiler  house,  when  he  allowed  them  to  be  put  in  the 
scaffolding  or  that  he  made  any  attempt  to  examine  them 
there.  If  he  were  not  himself  plaintiff,  it  would  be  his  own 
negligence  only  that  the  company  would  be  chargeable  with. 

But,  assuming  that  there  was  negligence  in  placing  the 
selection  of  material  in  his  hands,  he  accepted  the  duty  with- 
out demur  and  without  explanation  of  any  incapacity.  He 
knew  as  well  as  Shaw  or  Inglis  the  importance  of  the  duty 
and  the  risk  and  danger  from  its  imperfect  performance. 
If  he  had  no  experience  or  less  experience  than  others  of  his 
trade  at  such  work,  he  could  have  made  that  known  to  them. 
It  is  not  merely  the  case  such  as  provided  for  in  sec.  6  of  the 
Act  of  continuing  in  the  service  while  knowing  of  negligence. 
He  is  himself  a  participant  in  the  negligence. 

It  does  not  seem  necessary  to  consider  whether  the  find- 
ings of  fact  bring  the  case  within  the  Act,  nor  whether  the 
part  taken  by  defendants'  president  would  remove  the  pro- 
tection which  defendants  would  have  against  common  law 
liability  for  negligence  of  the  general  foreman  under  the  doc- 
trine of  common  employment. 

Apart  from  the  absence  of  evidence  of  negligence  by  the 
general  foreman  and  president,  and  apart  from  contributory 
negligence  by  the  plaintiff  in  the  performance  of  the  duties 
he  undertook,  the  maxim  volenti  non  fit  injuria  applies  to 
him  outside  of  mere  continuance  in  defendants'  service  with 
knowledge. 

The  verdict  and  judgment  should,  in  my  opinion,  be  set 
aside  and  judgment  entered  for  defendants  on  the  motion 
for  nonsuit. 
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Teetzel,  J.  July  26th,  1905. 

WEEKLY   COURT. 

Re  CALDWELL  AND  TOWN  OF  GALT. 

Municipal  Corporations — By-law  Limiting  Number  of  Tavern 
Licenses  and  Prescribing  Accommodation — ^'License  Year'' 
— Liquor  License  Act  —  Special  Meeting  of  Council  — 
Notice  of — Objections  to  Procedure — Validity  of  By-law. 

Motion  by  Caldwell  to  quash  by-law  784  passed  by  the 
council  of  the  town  of  Qalt  on  28th  February,  1905. 

J.  Bicknell,  ILC,  for  applicant. 

W.  H.  Blake,  K.C.,  for  town  corporation. 

Teetzel,  J.: — The  purpose  of  the  by-law  ...  is 
"  to  limit  the  number  of  tavem  licenses  in  the  town  of  Gait 
and  to  prescribe  the  accommodation  to  be  possessed  by  taverns 
and  to  fix  the  amount  of  license  duties  thereof  for  1905-6." 
Clause  1  enacts  "  that  the  number  of  tavern  licenses  in  the 
town  for  the  ensuing  license  year  shall  not  exceed  7;"  and 
clause  3,  "  that  the  necessary  accommodation  for  taverns  in 
the  town  of  Gait  shall  be  12  furnished  bed-rooms  over  and 
above  those  required  for  the  use  of  the  tavern-keeper  and  his 
family,  with  stabling  for  20  horses  and  the  necessary  hay 
and  oats  therefor.^'  .  .  .  Clause  1  is  objected  to  because 
it  omits,  immediately  after  the  words  "license  year,"  the 
words  "beginning  on  the  1st  day  of  May."  Section  20  of 
the  Liquor  License  Act  provides  that  "the  council  of  every 
city,  town,  etc.,  may  by  by-law  to  be  passed  before  the  1st 
day  of  March  in  any  year  limit  the  number  of  tavem  licenses 
to  be  issued  therein  for  the  then  ensuing  license  year  be- 
ginning on  1st  May,"  etc.  The  statute  provides  no  form  for 
the  by-law. 

I  think  that  a  by-law  passed  before  1st  March,  1905,  and 
purporting  to  be  in  respect  of  the  license  year  1905-6,  and 
using  the  words  ^'ensuing  license  year,"  must  be  construed 
as  having  reference  to  the  statutory  license  year  which  be- 
gins on  1st  Alay.  The  by-law  must  be  read  in  connection 
with  the  statute  by  virtue  of  which  it  was  passed,  and  so 
reading  it  there  is  no  room  for  uncertainty  in  this  case,  nor 
for  the  contention  that  it  is  wider  than  the  statute;  and  so 
the  objection  fails. 
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The  abjection  to  clause  3  of  the  by-law  is  that  it  is  beyond 
the  power  of  the  council  under  sec.  29,  because  it  does  not 
limit  its  provisions  to  the  then  ensuing  license  year,  etc. 
Section  29  of  the  Act  authorizes  the  council,  by  by-law  passed 
before  1st  March  in  any  year,  for  the  then  ensuing  license 
year  beginning  on  1st  May,  to  prescribe  requirements  as  to 
accommodation  to  be  possessed  by  taverns,  etc. 

With  some  doubt,  I  think  this  objection  also  fails.  The 
scope  of  this  by-law  is  limited  on  its  face  to  the  license  year 
1905-1906,  and,  reading  the  whole  document  together,  I  am 
inclined  to  think  that  the  coimcil  has  not  exceeded  the  powers 
given  to  it  by  the  Liquor  License  Act. 

Bead  in  the  light  of  the  statute  under  which  it  was  passed, 
I  could  construe  the  whole  by-law  as  making  provision  for 
fizing  the  number  of  licenses,  the  amount  of  the  license  fee, 
and  the  acommodation  required  in  respect  of  the  license  year 
beginning  1st  May,  1905. 

Several  other  objections  were  raised  .  .  .  based  upon 
alleged  insuflBciency  in  the  notices  calling  the  special  meet- 
ing of  the  council  and  of  the  introduction  of  the  by-law,  in 
not  setting  forth  the  scope  of  the  proposed  by-law;  that  no  . 
notice  of  the  introduction  of  the  by-law  had  been  given  at  a 
previous  meeting,  nor  was  it  introduced  by  an  order  of  the 
council;  and  further  objections  as  to  procedure.     .     .     . 

From  a  perusal  of  the  minutes  of  the  proceedings  of  the 
council,  I  think  the  notices  objected  to  were  sufficiently 
specific,  and  I  am  not  satisfied  that  there  was  any  serious 
departure  from  the  rules  of  procedure  contained  in  by-law 
600  of  the  council. 

Being  of  opinion  that  the  by-law  is  valid  on  its  face  and  is 
the  will  of  the  majority  of  the  council,  and  that  none  of  the 
objections  now  raised  were  raised  by  any  member  of  the 
council,  and  that  the  matters  now  objected  to  were  matters 
of  internal  regulation,  effect  should  not  be  given  to  such 
objections,  founded,  as  they  are,  on  extrinsic  evidence  as  to 
r^ularity  of  procedure,  unless  there  is  such  a  manifest  ille- 
gality that  it  would  be  unjust  that  the  by-law  should  stand. 

[Beference  to  Be  Jones  and  City  of  London,  30  0.  B.  583, 
587;  Be  Smith  and  City  of  Toronto,  10  C.  P.  225;  Be  Milloy 
and  Township  of  Onondaga,  6  0.  B.  573;  Be  Kelly  and  Tot^ti 
of  Toronto  Junction,  8  0.  L.  B,  162,  3  0.  W.  B.  765.] 

Motion  dismissed  with  costs. 
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July  26th,  1905. 
divisional  court. 

GBEIG  V.  MACDOXALD. 

Partnership — Dissolution — Clmms  against  Withdrawing  Part- 
ner— Moneys  of  Firm  Used  for  Private  Purposes — Saie  of 
Interest  without  Deduction. 

Appeal  by  plaintiffs  from  judgment  of  Britton,  J.,  5 
0.  W.  R.  80,  dismissing  the  action  and  counterclaim. 

G.  F.  Shepley,  K.C.,  for  plaintiffs. 

George  Kerr  and  Joseph  Montgomery,  for  defendant 

The  judgment  of  the  Court  (Falcxdnbridge,  C.J.,  Mac- 
!Mahon,  J.,  Clute,  J.),  was  delivered  by 

IIacMahon,  J.: — Plaintiff  Greig  and  defendant  had  from 
1st  February,  1897,  been  carr}'ing  on  in  partnership  a  men's 
furnishing  business  at  Seaforth  up  to  12th  February,  1902, 
when  defendant  sold  his  interest  in  the  business  and  the 
assets  and  goodwill  thereof  to  plaintiff  Stewart,  and  Greig 
and  Stewart  on  the  same  day  entered  into  partnership  as 
from  1st  February,  1902,  and  continued  the  business  as 
partners. 

The  plaintiffs'  claim  on  which  this  appeal  aris^  is  con- 
fined to  three  sums  amounting  in  the  aggregate  to  $277.65 
set  out  in  paragraph  3  of  the  statement  of  claim  as  follows: 

(a)  Partnership  moneys  used  by  defendant  in  pay- 

ment of  premium  of  insurance  upon  his  life 
in  the  Mutual  Life  Assurance  Co.,  on  4th 
February,  1902   $112  00 

(b)  Partnership  moneys  to  pay  premium  to  Canada 

Life  Assurance  Co.,  on  4th  February,  1902 28  15 

(c)  Persian  lamb  jacket  purchased  by  defendant  for 

his  wife  and  by  him  charged  to  the  firm 137  60 


$277  65 


During  the  partnership  of  Greig  and  Macdonald  stock 
has  been  taken  on  1st  February'  in  each  year,  and  on  1st 
February,  1902,  the  balance  sheet  sliewed  that  the  total  capi- 
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tal  of  the  partners  in  the  business  was  $10,085.88,  of  which 
Macdonald's  capital  was  $6,503.30  and  Greig's  $3^582.58. 

Plaintiff  Stewart  had  been  a  clerk  with  Greig  and  Mac- 
donald  for  some  years,  and  after  stock  taking  in  February, 
1902,  was  asking  an  increase  of  salary,  which  the  firm  de- 
clined to  grant,  and  he  had  determined  to  leave  the  firm's 
senice  and  go  into  business  on  his  own  account,  when  Mac- 
donald  oflEered  to  sell  his  interest  in  the  business  for  $4,500, 
which  Stewart  agreed  to  pay,  and  an  agreement  under  seal — 
to  which  Greig,  Macdonald,  and  Stewart  were  parties — 
datei  12th  February,  was  executed,  which  recites  that  Greig 
and  Macdonald  had  agreed  to  dissolve  the  partnership  exist- 
ing between  them  and  that  Macdonald  had  agreed  to  sell  his 
interest  in  the  assets  and  goodwill  thereof  to  Stewart  for 
$4,500  cash;  that  Greig  and  Stewart  had  agreed  to  pay  all  the 
liabilities  of  Greig  and  Macdonald;  and  had  also  agreed  to 
carry  on  the  said  business,  "  upon  the  terms  and  subject  to 
the  provisions  and  conditions  of  an  agreement  or  deed  of 
co-partnership  made  and  entered  into  between  them  and 
bearing  even  date  herewith.*' 

The  deed  of  co-partnership  above  referred  to  between 
Greig  and  Stewart  recites  that  the  capital  stock  of  the  firm 
is  $10,085.88,  contributed  as  follows:  Greig,  $3,582.58,  and 
Stewart  $6,503.30:  and  the  partnership  is  to  continue  for  a 
term  of  three  years  from  1st  February,  1902. 

Stewart  said  he  was  buying  Macdonald's  interest  on  the 
basis  of  what  it  was  as  shewn  by  the  stocktaking  on  1st  Feb- 
ruary, and  he  had  at  that  time  no  knowledge  that  the  several 
sums  sued  for  in  this  action  had  been  withdrawn  by  defend- 
ant and  not  charged  to  his  account. 

Defendant  admitted  that  when  making  the  offer  to  sell 
to  Stewart  he  was  taking  the  basis  of  what  his  interest  in  the 
business  was  on  1st  February,  as  being  $6,500,  and  on  his 
examination  for  discovery  said: 

"26.  Q.  Did  you  say  that  Mr.  Greig's  interest  was  so 
much,  and  that  your  interest  was  so  much?  A.  I  approxi- 
mated the  two  interests. 

"28.  Q.  And  you  were  talking  on  the  basis  of  the  1st 
February  statement?  A.  I  was  talking  on  the  basis  of  what 
our  interest  was  on  1st  February. 

"29.  Q.  And  the  thing  was  fresh  in  your  mind?  A. 
Beasonably." 
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He  also  told  W.  T.  Peaxce*  the  manager  of  the  Dominion 
Bank  at  Seaforth,  that  he  had  sold  hie  interest  to  Stewart 
according  to  the  stock  sheets  as  they  stood  on  1st  February, 
and  also  told  Pearce  the  amount  of  his  interest  was  as  repre- 
sented by  the  stock  sheets.  He  made  a  similar  statement  to 
Mr.  Hays>  a  solicitor  in  Seaforth. 

The  insurance  premium  in  the  Mutual  Life  (a)  is  in- 
cluded in  a  cheque  of  the  firm  given  by  Macdonald  to  W.  K. 
Pearce,  dated  3rd  February,  for  $194.30,  and  across  Ihe  face 
is  written  in  his  handwriting,  "  R.  J.  (Macdonald)  $112;  C.  S. 
$23.70;  J.  G.  (John  C.  Greig)  $58.60.'' 

The  payment  of  the  premium  to  the  Canada  Life  of 
$28.15  was  by  cheque  given  by  Macdonald  in  the  firm's  name 
dated  27th  January,  1904,  payable  to  Alexander  Wilson,  and 
was  paid  by  the  Dominion  Bank,  on  which  it  was  drawn,  on 
3rd  February. 

The  Persian  lamb  jacket,  $137.50  (c),  was  purchased  by 
Macdonald  on  24th  December,  1901,  in  the  firm's  name,  from 
Silverman,  Boulter,  &  Co.  of  Montreal,  who  on  29th  January, 
1902,  drew  at  sight  on  the  firm  of  Greig  &  Macdonald  for 
$307.38,  which  included  the  price  of  the  jacket  and  another 
indebtedness  of  the  firm.  The  draft  was  presented  and  ac- 
cepted on  5th  February  in  the  firm  name  by  Macdonald,  pay- 
able at  the  Dominion  Bank,  Seaforth,  where  the  firm  kept 
its  accoimt,  and  was  apparently  charged  to  the  firm's  account 
on  8th  February. 

The  debits  in  the  bank  pass-book  were  not  entered  up  in 
the  firm's  books  until  the  end  of  the  month,  and  defendant 
said  that  "  on  the  12th  February  the  time  had  not  come  for 
entering  up  those  cheques,"  and  therefore  the  books  would 
not  shew  at  the  time  he  sold  to  Stewart  that  these  various 
sums  had  been  paid  out  on  his  account. 

It  is,  I  consider,  clear  from  the  two  agreements  already 
referred  to  and  the  other  evidence,  that  defendant  was  selling 
and  Stewart  was  purchasing  defendant's  interest  as  repre- 
sented by  the  stock  list  and  balance  sheet  of  1st  February, 
at  $6,500,  and  the  documents,  although  dated  19th  February, 
were  intended  to  speak  from  the  1st  February.  Defendant 
has  therefore  applied  to  his  own  use  the  sum  of  $277.65  of 
the  plaintiffs,  which  he  must  repay. 

The  judgment  of  the  trial  Judge  for  defendant  as  to  the 
above  items  of  plaintiffs'  claim  must  be  set  aside,  and  judg- 
ment entered  for  plaintiffs  for  $277.65  with  interest  from 
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12th  February,  1902,  together  with  costs  on  the  County  Court 
scale  up  to  25th  March,  1904,  and  after  such  date  with  High 
Court  costs. 


Teetzel,  J.  July  27th,  1905. 

TRIAL. 

BRATJCH  V.  EOTH. 

Procuring  Breach  of  Contract — Actiorwble  Wrong — Damages 
— Injunction — Necessity  for  Shewing  Malice — Justifica^ 
Hon — Rules  of  Labour  Union. 

Action  by  a  contractor  for  an  injunction  and  damages 
against  defendant  for  having  wrongfully  and  maliciously 
come  upon  the  premises  of  one  Levi  Hagey,  where  plain- 
tiffs men  were  at  work,  and  by  means  of  threats  and  per- 
suasions succeeded  in  procuring  plaintiff's  workmen  to 
break  their  agreements  with  plaintiff  and  cease  to  work  for 
plaintiff. 

E.  B.  A.  DuVemet  and  J.  A.  Scellen,  Berlin,  for  plain- 
tiff. 

A.  B.  Aylesworth,  K.C.,  and  M.  A.  Secord,  Gait,  for  de- 
fendant. 

Teetzel,  J. : — Defendant  and  plaintiff's  3  employees  were 
members  of  the  Bricklayers  and  Masons'  Union.  Plaintiff 
had  a  contract  for  the  erection  of  the  brick  work  on  a  house 
for  Hagey,  the  stone  work  of  the  foundation  for  which  had 
been  previously  built  for  Hagey  by  one  Affeldt,  who  was  not 
a  member  of  any  union.  By  a  clause  in  the  constitution  and 
by-laws  of  the  union  to  which  defendant  and  plaintiff's  men 
belonged,  it  is  provided  that  "no  bricks  shall  be  laid  on 
walls  built  by  non-union  men/'  also  that  "  no  member  of  this 
xmion  shall  be  allowed  to  work  on  any  brick  or  mason  work 
done  by  scab  or  non-union  men,  unless  settled  satisfactorily 
to  this  union." 

It  does  not  appear  by  the  evidence  that  plaintiff  or  any 
of  the  bricklayers  employed  by  him  were  aware  of  the  fact 
that  the  stone  foundation  had  been  constructed  by  non-mnion 
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workmen  until  some  time  after  the  ¥rork  had  been  begun,  and 
not  until  the  information  was  communicated  by  defendant. 

There  is  also  a  provision  in  the  constitution  and  by-laws 
that  in  case  of  trouble  between  the  Order  and  a  contractor, 
any  member  notified  to  quit  working  for  the  contractor  and 
refusing  to  do  so  shall  be  fined.    .    .    . 

The  evidence  as  to  defendant's  interference  is  that  on  the 
day  he  visited  the  premises  he  met  on  the  way  up  one  of 
plaintiflPs  men,  George  Branch,  and  in  answer  to  an  inquiry 
defendant  said  he  was  going  up  to  stop  the  men  working  on 
the  job,  as  non-union  men  did  the  stone  work.  George 
Branch  further  testified  that  defendant  said  it  was  "  a  non- 
union job,  and  you  cannot  work  on  it.*'  Upon  arrival,  de- 
fendant went  upon  the  scaffold,  where  another  of  plaintiff's 
workmen,  Peter  Sauve,  was  engaged  in  laying  brick,  and  de- 
fendant told  Sauv6  he  must  stop  or  he  would  be  fined,  and 
he  stopped  accordingly  and  did  not  return;  and  the  other  man, 
George  Branch,  also  quitted  work  for  two  weeks. 

On  the  same  evening  a  meeting  of  the  union  was  held,  at 
which  defendant  and  George  Branch  were  present,  and  the 
latter  swears  that  he  proposed  at  the  meeting  that  a  permit 
should  be  given  to  the  men  to  finish  the  work,  but  all  the 
others  present,  including  defendant,  were  against  this  pro- 
position. He  states  that  defendant  at  the  meeting  put  in  a 
<claim  to  be  paid  for  the  time  he  had  lost  in  going  up  "  to 
.order  us  off."  He  also  said  that  defendant  voted  against  a 
resolution  allowing  the  men  to  go  back. 

As  to  the  third  man  in  plaintiff's  employ,  I  think  upon 
the  evidence  he  had  already  decided  to  quit  before  being 
notified  by  defendant 

Defendant  in  his  evidence  denies  that  he  had  any  ill-will 
*or  feeling  towards  plaintiff,  and  says  that  his  only  object 
was  to  notify  the  men  of  what  the  president  of  the  union  had 
told  him.  He  says  he  told  the  men  that  the  job  was  a  non- 
union one,  but  denies  that  he  said  anything  about  a  fine,  and 
claims  only  to  have  told  the  men  that  it  was  a  non-union  job. 

I  am  of  the  opinion  upon  the  evidence  that  defendant 
^'ent  to  tlie  premises  to  order  plaintiff's  men  off  the  job,  and 
that  he  did  tell  them  that  the  foundation  was  put  up  by  non- 
union men.  and  that  they  would  have  to  quit  or  they  would 
je  fined,  and  that  in  consequence  of  defendant'^  statement 
they  did  quit. 
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The  effect  of  what  defendant  did  and  said  was  to  cause 
plaintiff's  workmen  to  break  their  agreements  with  him,  from 
which  he  suffered  some  damages,  and  I  think  upon  the  au- 
thorities that  defendant  is  liable  to  plaintiff  in  this  action. 

Procuring  a  breach  of  a  contract  is  an  actionable  wrong, 
unle>s  there  is  justification  for  such  procurement. 

Mr.  Aylesworth,  for  defendant,  contended  that  to  entitle 
plaintiff  to  succeed  he  must  establish  that  defendant  acted 
maliciously  as  charged  in  the  statement  of  claim. 

I  think  South  Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.,  [1905]  A.  C.  239,  and  the  other  cases  there  cited, 
are  decisive  against  this  contention. 

In  the  Glamorgan  case,  miners  employed  in  collieries,  witli- 
out  giving  notice  to  their  employers  and  in  breach  of  their 
contracts,  abstained  from  working  on  certain  days  upon  the 
direction  or  order  of  a  federation  of  miners,  given  by  their 
executive  coimcil.  The  federation  and  council  acted  hon- 
estly and  without  malice  or  ill-will  towards  the  employers,  and 
with  the  object  of  keeping  up  the  price  of  coal  by  which  the 
wages  were  regulated,  and  it  was  held  that  an  action  for  dam- 
ages lay  by  the  employers  against  the  federation  and  its 
officers,  no  justification  for  their  action  being  shewn.     .     .     . 

In  Bowen  v.  Hall,  6  Q.  B.  D.  333,  Brett,  L.J.,  with  the 
sanction  of  Lord  Selbome,  thus  expressed  his  view :  "  Where- 
over  a  man  does  an  act  which  in  law  and  in  fact  is  a  wrong- 
ful act,  and  such  an  act  as  may  as  a  natural  and  probable 
consequence  of  it  produce  injury  to  another,  and  which  in  the 
particular  case  does  produce  such  an  injur}',  an  action  on 
the  case  will  lie."     ... 

[Reference  also  to  the  Mogul  case,  23  Q.  B.  D.  598;  Quinn 
V.  Leathem,  [1901]  A.  C.  510.] 

In  my  opinion,  also,  the  provisions  in  the  by-laws  of  the 
union,  above  cited,  form  no  excuse  to  defendant  for  procur- 
ing, as  I  find  he  did  procure,  a  breach  of  the  agreements  for 
j^ervice  by  plaintiff's  men.  Plaintiff  was  not  aware  of  or  a 
party  to  these  provisions,  and  his  rights  against  his  men  or 
the  defendant  cannot  be  affected  thereby. 

In  Reid  v.  Friendly  Society  of  Stone  Masons,  [1902]  2 
K.  B.  732,  the  plaintiff,  who  was  a  workman,  entered  into  a 
contract  by  which  he  was  apprenticed  to  his  employers  to 
learn  certain  work.  A  friendly  society  of  workmen  engaged 
in  similar  work  protested  to  the  employers  against  the  en- 
gagement of  the  plaintiff  as  an  apprentice,  upon  the  ground 
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that  it  was  against  one  of  the  rules  of  the  society  which  the 
employers  had  agreed  to  and  signed,  and  they  gave  notice 
that  if  the  engagement  was  continued  they  would  call  out  the 
workmen  who  were  working  for  the  employers,  and  who  were 
all  members  of  the  society.  In  consequence  of  this  threat, 
the  employers  refused  to  continue  to  teach  the  plaintiflE  under 
the  terms  of  the  deed  of  apprenticeship,  and  it  was  held  that 
the  plaintiff  had  a  good  cause  of  action,  to  which  the  previous 
agreement  between  the  society  (defendants)  and  the  employ- 
ers was  no  answer.     .     .     . 

Plaintiff  in  this  case  is,  in  my  opinion,  entitled  to  have 
the  interlocutory  injunction  made  perpetual,  and  I  assess 
the  damages  which  plaintiff  has  sustained  at  $50,  and  direct 
judgment  to  be  entered  accordingly,  with  costs. 


HOLMESTED,    OFFICIAL    EeFEREE.  JuLY    28tH,    1905. 

CHAMBERS. 

BOEHMER  V.  BOEHMEK. 

Summary  Judgment — Eule  603 — Promissory  Note — Defence 
— Absence  of  Consideration — Unconditional  Leave  to  De- 
fend. 

Motion  by  plaintiffs  for  summary  judgment  under  Rule 
G03. 

Mr.  Holmested: — The  writ  of  summons  is  speciall* 
indorsed  for  a  note  made  by  defendants.  The  making  is  not 
disputed,  but  it  is  alleged  by  defendants  that  it  "  was  made 
for  the  accommodation  of  plaintiffs/'  and  that  neither  defen- 
dant "received  any  value  whatever  therefor.^' 

The  facts  as  shewn  on  the  affidavits  in  chief  are  simple 
enough,  but  when  defendant  A.  0.  Boehmer  comes  to  be 
examined  the  case  appears  to  be  involved  in  a  cloud  of  diffi- 
culties. These  difficulties  are  attempted  to  be  explained  away 
by  an  affidavit  of  August  Boehmer  in  reply,  but  I  am  of  the 
opinion  that  this  affidavit  does  not  clear  up  these  difficulties^. 
It  appears  from  this  affidavit  that  the  A.  0.  Boehmer  Co., 
Limited  (in  which  defendants  were  shareholders),  owed 
$15,000  to  the  Merchants  Bank-     That  company,  being  un- 
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able  to  pay  the  amount,  applied  to  the  Bank  of  Hamilton  to 
advance  $15,000.  The  bank  refused  to  deal  with  the  A.  0. 
Boehmer  Co.,  but  were  willing  to  advance  the  moneys  to  A. 
&  C.  Boehmer.  Defendants  then  gave  A.  &  C.  Boehmer  a  note 
for  $15,000,  and  A.  &  C.  Boehmer  obtained  from  the  Bank  of 
Hamilton  $15,000,  which  was  applied  in  payment  of  the  debt 
of  the  A.  0.  Boehmer  Co.  to  the  Merchants  Bank.  Wliether 
thi-  advance  was  made  by  the  Bank  of  Hamilton  on  the 
security  of  the  note  of  $15,000  made  by  defendants  to  A.  & 
C.  Boehmer  does  not  clearly  appear.  August  Boehmer  merely 
says:  "  We  forthwith  ^' — i.  e.,  after  the  giving  of  defondant^' 
note — "  had  prepared  and  signed  the  l)ond  of  even  date  there- 
with for  $15,000  to  the  Bank  of  Hamilton,  and  negotiated 
the  loan  for  that  amount,  wherewith  the  liabilities  of  the  A. 
0.  Boehmer  Co.,  Limited,  to  the  Mercliants  Bank  wore  paid 
off  and  satisfied."  Whether,  therefore,  the  advance  of*  the 
Bank  of  Hamilton  was  made  on  the  security  of  defendants' 
note  or  on  other  notes  of  A.  &  C;  Boehmer  or  others,  is  left 
in  doubt.  On  a  motion  of  this  kind  I  ought  not  to  assume 
material  facts. 

For  aught  that  appears,  therefore,  A.  &  C.  Boehmer  may 
have  obtained  the  advance  from  the  bank  entirely  on  their 
ovm  credit,  and  defendants  may  never  at  any  time  have  been 
indebted  to  the  Bank  of  Hamilton  for  any  part  of  the  debt 
to  that  bank;  and  yet  that  is  the  debt  for  which  plaintiffs 
claim  to  have  become  sureties,  and  their  payments  on 
account  of  which  debt  they  now  allege  constituted  the  consid- 
eration for  the  note  in  question.  I  am  unable  to  gathor  from 
the  evidence  that  defendants  were  ever  liable  to  the  Bank  of 
Hamilton,  or  that  plaintiffs  ever  became  sureties  for  any  debt 
which  defendants  owed. 

A.  &  C.  Boehmer  borrowed  $15,000  from  the  Bank  of 
Hamilton,  and  for  part  of  that  sum  plaintiffs  became  liable, 
apparently  at  A.  &  C.  Boehmer's  request.  Defendants  in 
effect  contended  that  the  note  in  question  was  given  for 
plaintiffs'  accommodation  and  to  enable  them  to  meet  the 
liability  they  had  thus  assumed  for  A.  &  C.  Boehmer.  It 
does  not  appear  that,  in  thus  becoming  sureties  for  the  loan 
contracted  by  A.  &  C.  Boehmer  with  the  Bank  of  Hamilton, 
plaintiffs  did  so  at  the  request  of  defendants;  on  the  con- 
trary, it  is  expressly  denied  by  A.  0.  Boehmer  that  he  was  a 
party  to  any  such  arrangement. 
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The  bond  i?,  in  express  terms',  a  guararftee  of  the  debt 
due  by  A.  &  C.  Boehmer  to  the  bank,  and,  though  this  debt 
was  contracted  by  A.  &  C.  Boehmer  for  the  benefit  of  the 
A.  0.  Boehmer  Co.,  Limited,  it  does  not  clearly  appear  that 
there  was  any  privity  between  plaintiffs  and  defendants,  or 
that  defendants  were  in  any  way  liable  to  plaintiffs,  or  that 
plaintiffs  were  sureties  for  anybody  else  than  A.  &  C. 
Boehmer. 

It  may  be  that  when  all  the  facts  are  threshed  out  it  will 
be  found  that  the  defence  of  want  of  consideration  cannot  be 
maintained,  but  upon  the  evidence  before  me  I  am  unable  to 
oay  that  it  is  clearly  and  manifestly  untenable,  and  unless  I 
could  come  to  that  conclusion  the  latest  authorities  would 
preclude  my  giving  judgment  as  asked. 

I  therefore  dismiss  the  motion — the  costs  to  be  costs  in 
the  cause. 


Teetzel,  J.  July  28th,  1905. 

WEEKLY   COURT. 

Re  TORONTO  GENERAL  TRUSTS  CORPORATION 
AND  CENTRAL  ONTARIO  R.  W.  CO. 

Trustees — Compensation — Quantum  —  Trustees   for   Railway 
Bondholders — Litif/ation — Responsibility. 

An  appeal  by  several  bondholders  of  the  railway  com- 
pany from  the  report  of  J.  S.  Cartwright,  Official  Referee, 
fixing  at  $14,000  the  compensation  payable  to  the  I'oronto 
General  Trusts  Corporation  for  the  care  and  pains,  trouble 
and  time,  expended  in  and  about  the  execution  of  a  trust  im- 
posed upon  the  corporation  under  an  indenture  of  trust  con- 
tained in  a  mortgage  dated  1st  April,  1882,  made  by  the 
Central  Ontario  Railway  Company  to  the  trusts  corporation, 
as  trustees  for  bondholders. 

T.  P.  Gait  and  J.  H.  Moss,  for  the  several  appellants. 

D.  L.  McCarthy,  for  the  trustees. 

Teetzel  J. : — The  mortgage  covers  all  the  properly  then 
owned  or  thereafter  to  be  acquired  by  the  said  railway  com- 
pany, as  security  for  the  pa\Tnent  of  2,100  bonds  of  $1,000 
each,  payable  on  1st  April,  1902,  with  interest  at  6  per  cent. 
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payable  semi-annually,  both  principal  and  interest  to  be  pay- 
able to  the  holders  of  the  respective  bonds  at  the  First  Na- 
tional Bank  in  New  York. 

All  the  bonds  were  issued  and  delivered  to  the  iiustees, 
and  upon  each  was  printed  a  certificate  to  be  signed  by  the 
trustees  to  the  effect  that  it  was  one  of  a  series  of  bonds 
secured  by  the  mortgage,  and  that  the  mortgage  had  been 
duly  recorded  in  the  proper  registry  oflSces. 

The  bonds  were  certified  by  the  trustees  and  delivered  to 
purchasers  during  the  years  1882,  1883,  1884.  It  was  stated 
upon  the  argument  that  for  this  service  the  trustees  were  paid 
and  accepted  $1,100  in  full. 

The  mortgage  contains  a  proviso  that  in  case  of  default 
in  payment  of  interest  for  3  months,  it  should  be  lawful  for 
the  trustees,  and  on  request  of  holders  of  bonds  representing 
an  amount  of  75  per  cent,  thereof,  it  should  be  the  duty  of 
the  trustees,  with  or  without  process  of  law,  to  enter  in  and 
upon  all  and  singular  the  property  conveyed,  and  to  hold  and 
use  the  same  for  the  benefit  of  the  holders  of  the  bonds,  oper- 
ating the  railway,  paying  the  interest,  and  after  paying  the 
same  and  other  expenses,  etc.,  including  a  fair  compensation 
for  acting  as  receiver,  then  the  trustees  should  restore  the 
property,  etc.,  to  the  railway  company;  and  in  case  of  default 
in  paying  the  principal  of  the  bonds  when  the  same  should 
become  due,  then,  at  the  request  of  the  bondholders  to  the 
said  number  and  amount,  the  trustees  are  authorized  to  de- 
•  dare  the  principal  of  all  said  bonds  to  be  due  and  payable 
and  to  take  proceedings  to  enforce  payment  of  the  principal 
of  all  said  bonds  as  speedily  as  possible,  instead  of  operating 
the  said  railway,  etc. 

The  only  covenants  contained  in  the  mortgage  are  a  cove- 
nant to  pay  the  priucipal  and  interest  on  the  bonds  and  a 
c-ovenant  for  further  assurances. 

The  mortgage  contains  a  proviso  that  if  the  railway  com- 
pany well  and  truly  pay  the  principal  money  and  interest  of 
the  bonds  and  perform  all  other  things  required  of  them 
under  the  mortgage,  then  the  estate,  etc.,  of  the  trustees  and 
all  the  equity  of  the  bondholders  in  the  property  shall  cease 
and  determine  and  become  void  without  any  release  by  the 
trustees,  but  that  in  such  event  the  trustees  shall  reconvey 
the  property  to  the  railway  company  by  deed  of  release. 

The  interest  was  not  paid  on  the  bonds,  but,  except  re- 
plying to  a  few  letters  from  inquiring  bondholders,  nothing 
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was  done  under  the  mortgage  by  tlie  trustees  until  May,  189-i, 
although  it  appears  that  during  the  latter  part  of  1893  trus- 
tees learned  that  judgment  had  been  recovered  by  the  ex- 
ecutors of  the  late  James  McLaren  against  the  railway  com- 
pany for  about  $378,000  for  arrears  of  interest  on  bonds, 
upon  which  execution  had  been  issued  and  returned  nulla 
bona;  and  correspondence  was  then  begun  by  the  McLarens 
with  the  trustees;  and  early  in  1894  the  Bank  of  Ottawa, 
also  the  holders  of  bonds  with  large  arrears  of  interest,  joined 
with  the  McLarens  in  urging  the  trustees  to  take  necessary 
action  to  protect  their  interests  and  those  of  other  bond- 
holders. 

Li  April,  1894,  the  trust  mortgage  and  the  letters  re- 
ceived from  the  McLarens  and  the  Bank  of  Ottawa  were  sub- 
mitted to  the  executive  committee  of  the  trustees  and  their 
solicitor,  and  the  trustees  were  advised  to  proceed  under  the 
trust  mortgage,  and  an  action  was  begun  on  4th  May. 

Before  the  action  was  conimenced,  a  strong  remonstrance 
was  served  on  the  trustees  on  behalf  of  one  Payne  and  other 
bondholders,  claiming  to  hold  a  majority  of  the  bonds,  pro- 
testing against  the  trustees  taking  proceedings  at  the  in- 
stance of  the  ^IcLarens,  and  threatening  damages  if  such 
proceedings  were  taken. 

The  trustees  refused  to  recognize  the  protest,  and  pro- 
ceeded with  an  action  on  4th  May,  1894,  asking  for  the  ap- 
pointment of  a  receiver,  and  for  an  account  of  the  bonds  and 
of  the  various  holders  thereof,  etc.  Subsequently,  on  11th 
September,  1894,  an  action  was  commenced  by  Payne,  on 
behalf  of  himself  and  all  other  bondholders  except  the 
McLarens,  against  the  trustees  and  the  McLarens,  charging 
that  ihe  trustees  were  acting  in  collusion  with  the  McLarens 
and  in  l)reach  of  duty  as  trustees,  and  asking  that  they  be 
removed  from  the  position  of  trustees,  and  for  damages. 

Neither  of  these  actions  came  to  trial,  both  having  been 
settled  some  time  in  1896.  I  am  not  advised  of  the  terms 
of  settlement,  but  the  trustees  did  not  gQ\  possession  of  the 
railway,  nor  does  it  appear  that  anything  ^vas  ever  paid  on 
the  bonds  or  interest  or  otherwise  up  to  the  present  time. 

Between  1896  and  1st  April,  1902,  when  the  principal 
fell  due,  the  evidence  does  not  disclose  that  anything  was 
done  by  the  trustees  or  their  officers  in  the  execution  of  the 
trusts  under  the  mortgage,  other  than  writing  a  few  letters 
of  trifling  importance  to  inquiring  bondholders.     It  appears, 
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however,  that  from  very  shortly  after  the  bonds  were  issued 
up  to  the  present  time,  there  has  been  much  bitter  litigation 
between  various  bondholders,  though  the  trustees  were  not 
parties  to  any  of  this  litigation  except  the  Payne  suit. 

Early  in  April,  1902,  the  trustees  were  served  with  re- 
quisitions signed  by  alleged  bondholders  for  more  than  75 
per  cent,  thereof,  by  which  the  trustees  were  requested  to. 
proceed  to  collect  the  moneys  secured  as  authorized  by  the 
mortgage. 

An  action  was  accordingly  commenced  by  the  trustees, 
and  on  27th  May,  1902,  judgment  was  obtained  for  immedi- 
ate sale  of  the  railway,  coimsel  for  the  railway  company  hav- 
ing consented  thereto. 

Shortly  after  the  requisitions  were  delivered  to  the  trus- 
tees, Mr.  S.  J.  Ritchie  notified  them  that  he  was  the  real 
owner  of  a  large  portion  of  the  bonds  represented  in  the 
requisitions,  and  protested  against  the  trustees  proceeding 
under  the  mortgage,  asserting  that  the  trustees  were  not  au- 
thorized to  do  so  by  the  necessary  75  per  cent,  of  the  bond- 
holders, and  on  10th  September  he  intervened  and  obtained 
an  order  postponing  the  sale  fixed  from  that  day  until  15th 
October.  Before  this  date  arrived,  Mr.  Ritchie,  in  the  name 
of  the  railway  company,  obtained  an  order  setting  aside  the 
judgment  of  27th  May;  and  afterwards,  as  the  result  of  a 
trial  before  the  Chancellor,  judgment  was  given  directing  a' 
sale  of  the  railway  and  an  account,  etc.  From  this  judgment 
an  appeal  was  taken  to  the  Court  of  Appeal,  and  on  29  fh 
June,  1904,  the  same  was  dismissed,  and  the  case  is  now 
before  the  Judicial  Committee  of  the  Privy  Council. 

Mr.  Ritchie  appears  to  have  conceived  the  idea  (without 
a  tittle  of  justification,  so  far  as  the  evidence  in  this  matter 
discloses)  that  the  trustees  were  acting  in  bad  faith  in  bring- 
ing and  prosecuting  the  action,  and  were  colluding  with  cer- 
tain other  shareholders,  with  whom  he  had  been  for  a  long 
time  engaged  in  acrimonious  litigation  as  to  the  ownership  of 
certain  bonds.  As  the  result  of  this  impression,  he  has  in- 
dulged in  a  great  amount  of  coarse  abuse  of  the  trustees  and 
their  vice-president  and  manager.  A  letter  written  by  him 
to  the  manager  on  18th  May,  1904,  when  he  was  the  apparent 
owner  of  a  majority  of  the  bonds,  is  couched  in  such  extrava- 
gantly abusive  language  that  it  is  no  surprise  that  the  trus- 
tees should  desire  to  terminate  their  business  relations  with 
him.     -     .     . 
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On  22nd  June,  1904,  the  trustees  tendered  to  the  railway 
company  their  resignation  as  trustees,  which  was  promptly 
accepted,  and  on  29th  June,  1904,  an  order  was  made  releas- 
ing the  trustees  and  appointing  the  Trusts  and  Guarantee 
Co.  their  successors,  with  a  reference  to  Mr.  Cartwright  to 
determine  "what  compensation,  if  any,  the  petitioners  (the 
trustees)  are  entitled  to  for  their  care  and  pains,  trouble  and 
time,  expended  in  and  about  the  execution  of  the  said 
trusts."  The  order  recited  that  no  money  was  received  in 
respect  of  the  trust  estate,  and  passing  of  accounts  was  dis- 
pensed with. 

After  a  careful  perusal  of  all  the  evidence,  correspondence, 
and  documents  produced  before  the  Beferee,  I  am  driven  to 
say  that,  in  my  opinion,  the  amount  allowed  by  him  is  greatly 
out  of  proportion  to  the  "  care  and  pains,  trouble  and  time,'' 
expended  by  the  trustees  in  and  about  the  execution  of  the 
trust.  It  is  always  a  most  difficult  matter  to  fix  proper  com- 
pensation for  the  services  of  a  trustee.  I  have  been  able  to 
get  little  assistance  from  the  authorities  cited  or  others  which 
I  have  perused. 

In  England,  nothing  is  better  established  than  that  the 
trustee  can  have  no  allowance  or  compensation  whatever  for 
his  time  and  trouble  in  the  execution  of  a  trust,  the  principle 
upon  which  that  rule  is  founded  being  that  a  trustee  may 
make  no  profit  out  of  his  office. 

From  the  American  and  Canadian  precedents,  based  upon 
statutory  provision  for  compensation  to  trustees,  the  follow- 
ing circumstances  appear  proper  to  be  taken  into  considera- 
tion in  fixing  the  amount  of  compensation :  (1)  the  magnitude 
of  the  trust;  (2)  the  care  and  responsibility  springing  there- 
from; (3)  the  time  occupied  in  performing  its  duties;  (4)  the 
skill  and  abilit}'  displayed;  (5)  the  success  which  has  attended 
its  administration. 

In  applying  these  elements  for  consideration  to  this  case, 
one  has  to  bear  in  mind  that  the  receipt,  certification,  and 
delivery  of  the  bonds,  but  for  the  default  made  by  the  railway 
company  in  paying  interest  and  principal,  would  have  been  the 
only  active  duty  imposed  upon  the  trustees  under  the  terms 
of  the  mortgage,  except  the  execution  of  a  reconveyance  to 
the  railway  company  upon  payment  of  the  moneys  secured, 
and  for  this  first  active  service  the  trustees  were  satisfactorily 
compensated. 
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Except  as  a  repository  of  the  mortgage  and  trust  title, 
the  trustees  have  never  been  in  possession  for  one  moment  of 
any  of  the  trust  estate,  and  have  never  collected  or  disposed 
of  one  dollar  of  the  money  secured  by  the  mortgage.  Further- 
more they  have  never  been  required  to  assume  any  supervi- 
sion or  control  of  the  trust  property,  have  taken  no  steps  to 
protect  or  preserve  the  trust  property,  and  never  have  assumed 
any  responsibility  under  the  trust  mortgage,  except  in  pro- 
secuting the  two  actions  referred  to,  and  defending  the  one 
action  brought  to  have  the  trustees  removed,  and  in  certify- 
ing the  bonds,  etc.,  as  above  stated. 

All  this  litigation  was  in  charge  of  the  trustees'  solicitor 
and  counsel,  whose  costs  have  been  paid  or  provided  for  by 
the  railway  company,  and  it  appears  from  the  evidence  before 
me  that  aiter  the  beginning  of  the  trouble  in  1893,  all  im- 
portant letters  written  in  the  name  of  the  trustees  were 
drafted  by  the  solicitor.  Nevertheless,  the  litigation  neces- 
sarily involved  a  considerable  amount  of  time,  attendance, 
consultations,  and  correspondence  by  the  officers  of  the  trus- 
tees, for  all  of  which  a  reasonable  compensation  should  be 
allowed.  There  should  also  be  allowed  compensation  for 
answering  inquiries  from  bondholders  from  time  to  time. 

On  each  of  the  occasions  when  the  trustees  undertook 
proceedings  at  the  request  of  one  set  of  bondholders,  they 
were  bitterly  assailed  by  an  opposing  set,  and  while  the  false 
charges  preferred  against  them  and  their  officers  were  most 
exasperating,  such  misconduct  on  the  part  of  a  section  of  tlie 
bondholders  cannot  be  considered  in  fixing  the  compensation 
for  care  and  pains,  time  and  trouble,  except  in  so  far  as  it 
may  have  imposed  upon  the  trustees  a  greater  burden  in 
executing  the  trusts  than  would  have  been  imposed  if  the 
cestuis  que  trust  had  been  acting  harmoniously;  and  while 
the  mental  irritation  and  annoyance  suffered  by  the  officers 
of  the  trustees  by  the  conduct  of  Mr.  Eitchie  and  other  bond- 
holders cannot  be  considered  in  fixing  the  compensation, 
there  is  no  doubt  that  a  greater  part  of  the  trouble  and  time 
expended  by  the  officers  of  the  trustees  has  been  occasioned 
by  the  course  of  conduct  of  those  bondholders  from  the  be- 
ginning. 

If  the  trustees  had  not  resigned  their  trusteeship  but  con- 
tinued to  act  until  the  property  had  been  sold  under  the 
judgment  and  had  administered  the  proceeds  of  such  sale. 
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there  would  have  been  less  difficulty  in  fixing  reasonable 
compensation. 

The  Keferee  was  evidently  much  influenced  in  his  judg- 
ment by  the  case  of  Dow  v.  Memphis,  32  Fed.  R.  185.  From 
the  facts  reported  in  that  case  it  would  appear  that  the  sul)- 
stantial  service  rendered  by  the  trustee  was  in  successfidly 
defending  an  action  brought  by  the  company  to  set  aside  the 
trust  mortgage;  and  the  Judge  who  heard  the  appeal  fixed 
the  compensation  at  1  per  cent,  upon  the  face  amount  of  the 
mortgage.  While  the  allowance  in  that  case  appears  to  me 
to  be  excessive  upon  the  facts  reported,  I  do  not  think,  in  any 
circumstances,  it  has  any  application  as  a  guide  in  this  case. 

The  litigation  in  which  these  trustees  have  been  involved 
has  not  been  in  connection  with  any  impeachment  of  the  trust 
security,  the  first  action  being  to  remove  the  trustee?,  and  in 
the  recent  proceedings  the  contest'has  been  over  the  method 
of  realizing  upon  the  property. 

As  a  result  of  full  consideration  of  all  the  facts  and  cir- 
cumstances in  this  case,  and  having  regard  to  the  extent  of 
the  trust,  the  care,  trouble,  and  responsibility  imposed  upon 
the  trustees,  the  time  as  well  as  I  can  estimate  occupied  in 
performing  its  duties,  the  skill  and  ability  displayed,  and  the 
success  which  has  attended  the  execution  of  the  trust,  I  am 
of  opinion  that  a  fair  and  reasonable  eom})ensation  to  the 
trustees  for  the  care  and  pains,  trouble  and  time,  expended 
in  and  about  the  execution  of  the  trust  in  question,  would 
be  the  sum  of  $1,500.  and  I  direct  that  the  report  of  the 
Keferee  be  varied  accordingly. 

The  costs  of  the  appeal  slioiild  l^e  costs  in  the  reference. 


Teetzel,  J.  July  29th,  1905. 

TRIAL. 

BUTTAX  V.   TOW^'SHIP  OF  SHTXIAH. 

Asse.<i.<iWf>nf  and  Taxpn — Tn.r  Snip — Action  to  Sfl  asidt' — 
Parfirs — Mttniripnf  Corp'^ntfion  —  ynn-nnnplinncr  with 
Provis'ionsi  of  Assessmnii  Act — Fatal  Objections — Proof 
of  PlffinfltJ's  Till'  — Rcilpwptinn — CoM.^ — Judnment — 
Dpath  of  Plaintiff  aftrr  Ifmrinff  and  hrfnrr  Judnm'nt. 

Action  for  a  declaration  that  a  sale  of  certain  land  for 
taxes     by    defendant    township    corporation    to    defendant 
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Keighley  was  illegal  and  void,  and  for  an  injunction  restrain- 
ing the  delivery  of  a  deed  therefor. 

F.  A.  Anglin,  K.C.,  for  plaintiff. 

F.  H.  Keefer,  Port  Arthur,  and  C.  A.  Moss,  for  defendant 
corporation. 

N.  W.  Eowell,  K.C.,  for  defe'hdant  Keighley. 

Teetzel,  J.: — The  evidence  was  taken  before  me  at 
Port  Arthur  in  June,  1903,  and  the  case  was  argued  in  To- 
ronto on  3rd  October,  1903.  Shortly  after  the  argument, 
one  of  the  plaintiffs  died,  and  I  have  delayed  giving  judgment 
until  the  action  should  be  revived;  and  this  has  not  yet  beeu 
done;  but  my  attention  has  recently  been  called  to  Qunn  v. 
Harper,  3  0.  L.  E.  693,  1  0.  W.  R.  366,  from  which  it 
appears  that  there  is  no  reason  why  the  delivery  of  judgment 
should  be  further  delayed.  Pursuant  to  that  case,*  I  direct 
that  when  judgment  is  entered  it  shall  be  entered  as  of  the 
date  of  the  argument. 

In  my  opinion  the  municipality  was  not  a  necessary  party 
to  the  action,  upon  the  authority  of  Smith  v.  Eadford,  12 
Gr.  316;  Mills  v.  McKay,  14  Gr.  602.  In  dismissing  the 
action  against  the  municipality,  however,  I  do  so  without 
costs,  because  the  errors  and  omissions  of  its  officers  have  in 
my  opinion  rendered  the  sale  in  question  invalid. 

I  find  that  the  sale  in  question  is  void  for  non-compliance 
with  the  provisions  of  the  Assessment  Act  in  the  following 
particulars:  (1)  The  collector  did  not  furnish  the  returns  of 
taxes  unpaid  for  the  years  in  respect  of  which  the  lands  were 
attempted  to  be  sold,  as  required  under  sees.  144  and  147 
of  the  Act.  (2)  The  collector  did  not  furnish  to  the  clerk 
the  duplicate  report  required  by  sec.  147.  (3)  The  clerk  did 
not  mail  the  notice  required  by  sec.  147.  (4)  The  treasurer 
failed  to  furnish  the  lists  required  by  sec.  162.  (5)  The  clerk 
and  assessor  did  not  comply  with  the  provisions  of  sec.  153. 
(6)  The  assessor  did  not  comply  with  the  provisions  of  sec.  154. 

As  to  the  fatality  of  these  abjections,  reference  may  be  had 
to  Fenton  v.  Mc Wayne,  41  TJ.  C.  R.  239;  Love  v.  Webster,  26 
0.  R.  453;  and  Wildman  v.  Tait,  32  0.  R.  274. 

Counsel  for  defendant  Keighley  did  not  seriously  argue 
that  the  sale  .  .  .  could  be  sustained,  but  sought  to  de- 
feat the  action  by  the  weakness  of  plaintiff's  own  title,  rather 
than  the  strength  of  defendant's. 
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Plaintiff  also  claims  ownership  by  virtue  of  a  previous 
tax  deed,  which  with  the  warrant  for  the  sale. was  produced 
in  evidence,  and  under  Clark  v.  Buchanan,  25  Gr.  659,  this 
would  appear  to  be  prima  facie  proof  of  title. 

Without  considering  how  far  a  defendant  claiming  under 
a  tax  sale  of  lands  which  had  been  assessed  to  the  plaintiff 
as  owner,  can  dispute  the  plaintiff's  title,  I  am  of  opinion 
that  in  this  case  plaintiff  has,  as  against  Keighley,  establifihed 
his  title  to  the  land  in  question,  and  that  as  against  plaintiff 
the  sale  claimed  by  that  defendant  is  ill^al  and  void. 

If  plaintiff  had  acted  upon  his  right  to  redeem  the  pro- 
perty from  the  alleged  sale  under  the  provisions  of  the  Act, 
by  paying  the  redemption  money,  this  action  would  not  have 
been  necessary,  but,  after  the  sale  to  defendant  Keighley, 
plaintiff,  apparently  thinking  he  might  strengthen  his  own 
title  by  anotiier  tax  deed,  arranged  with  one  Mills,  who  had 
acted  as  solicitor  for  defendant  Keighley  at  the  sale,  for  an 
assignment  of  that  defendant's  right  to  a  deed,  and  paid 
Mills  a  sum  equal  to  the  redemption  money  provided  by  the 
statute,  not  as  redemption  money,  but  as  purchase  money  of 
defendant's  right  to  a  deed.  Mills  had  no  authority  to  agree 
for  defendant,  and  she  refused  to  accept  the  money  paid  to 
Mills  as  purchase  money,  an^  insisted  upon  getting  her  deed. 

For  this  reason  I  am  of  opinion,  while  I  declare  the  sale 
to  defendant  Keighley  illegal  and  void,  that  it  is  not  a  case 
for  costs. 


HoDGiNS,  Master  in  Ordinary.        October  13th,  1892. 
I 

master's  office. 

Re  SEJN  lithographing  CO. 

Company — Winding-up — Moneys  in  Hands  of  Liquidator — 
Bight  of  Creditors  to  Compr^  Betpntion  of.  until  Claims 
Disposed  of,  as  against  Liquidators  Costs. 

Motion  by  Charles  Farquhar  and  Walter  Raine  for  an 
order  that  the  moneys  in  the  hands  of  the  liquidator  ho  re- 
tained and  set  apart  to  meet  preferred  claims,  and  that  the 
same  be  not  cbaroreable  with  any  of  the  costs  of  the  liquida- 
tion until  the  claims  of  Charles  Farquhar  shall  have  been 
disallowed. 
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The  Master: — In  moving  for  the  order  counsel  for  the 
applicants  asked  that  the  liquidator's  proceedings  against  the 
contributories  be  stayed — ^that  is,  the  peii^ding  proceedings  to 
enforce  the  alleged  liability  of  Ewart  Farquhar,  George  Far- 
quhar,  the  executors  and  executrix  of  James  Farquhar,  and 
Walter  Eaine,  one  of  the  applicants,  as  alleged  contributories 
under  sec.  42. 

The  application  for  the  proposed  order  is,  I  think, 
founded  on  a  misconception  of  the  provisions  of  the  Wind- 
ing-up Act.  That  Act  makes  the  fund  in  the  hands  of  the 
liquidator  a  trust  fund  for  creditors  according  to  their  respec- 
tive rights  as  such  creditors  of  the  insolvent  company.  Sec- 
tion 58  says :  "  The  property  of  the  company  sliall  be  applied 
in  satisfaction  of  its  liabilities  and  the  charges  incurred  in 
winding  up  its  affairs.'*  And  sec.  91  provides  that  '*  all  costs, 
charges,  and  expenses  properly  incurred  in  the  winding-up  of 
a  company,  including  the  remuneration  of  the  liquidator, 
shall  be  payable  out  of  the  assets  of  the  company  in  priority 
to  all  other  claims.'* 

The  funds  in  the  hands  of  the  liquidator  ar^  subject  to 
these  charges,  and  over  those  funds  the  Court  has  supervision 
to  see  that  no  "  costs,  charges,  or  expenses  "  are  made  charge- 
able on  them  except  those  "  properly  incurred "  by  the 
liquidator.  To  place  a  present  embargo  on  those  funds  as 
asked'  by  this  motion  would  exclude  any  reservation  for  statu- 
tory charges  on  them,  as  well  as  the  discretion  as  to  co«1? 
vested  in  the  Court.  Besides,  as  to  one  of  the  applicani-. 
Charles  Farquhar,  no  decision-  or  judgment  as  to  all  of  hi.s 
claims  has  been  pronounced— one  being  still  sub  judice. 

As  to  the  costs.  In  the  liquidator's  proceedings  at^-iiurt 
the  alleged  contributories  those  costs  are  not  at  present  any 
charge  on  the  funds  of  this  insolvent  company.  The  liijJ.M- 
dator  is  taking  certain  proceedings  under  the  Act  which  he 
is  bound  to  do  if  he  is  satisfied  that  there  is  any  liability 
enforceable  against  the  shareholders  of  this  company  But 
as  to  the  costs  of  such  proceedings  he  takes  the  risk  of  an 
ordinary  litigant.  Such  was  the  rule  in  bankruptcy,  and  it 
has  been  applied  to  liquidation  proceedings,  there  being,  as 
stated  by  Sir  G.  Mellish,  L.J.,  in  Ex  p.  Augustein,  L.R.  5  Ch. 
479,  "  no  difference  between  the  case  of  an  official  liquidator 
and  a  trustee  in  bankruptcy  "  as  to  liability  for  costs.  If  he 
succeeds  against  the  alleged  contributories,  they  may  be 
ordered  to  pay  his  cost«?  as  part  of  his  judirniont  against  them. 
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But  if  he  fails  in  enforcing  their  alleged  liability  he  may  be 
ordered  to  pay  their  costs,  leaving  him  to  apply  to  get  them 
out  of  the  estate:  Hovenden's  case,  10  P.  E.  434.  See  further 
Buckley's  Notes  to  sees.  94,  110,  and  144  of  the  English  Act. 

There  is  at  present  no  application  by  the  liquidator  for 
payment  of  any  of  his  remuneration  or  costs  out  of  the  funds 
in  his  hands,  and,  as  the  Court  alone  has  the  power  to  declare 
what  costs  and  charges  have  been  "  properly  incurred ''  so  as 
to  make  them  payable  out  of  the  fund  under  sec.  91  of  the 
Act,  I  think  the  discretion  of  the  Court  ought  not  to  be 
hampered  by  any  order  restricting  its  powers,  and  therefore 
the  present  application  is  premature  and  must  be  refused, 
and  I  think  with  costs  payable  by  these  applicants  to  the 
liquidator  in  any  event. 

As  to  that  part  of  the  motion  asking  for  payment  out  to 
the  preferred  creditors,  I  can  give  no  direction,  as  the  right 
in  res])ect  of  one  of  the  alleged  preferred  claims  is  undisposed 
of,  and  as  to  another  there  is  an  application  pending  to  de- 
clare that  the  party  entitled  to  it  is  liable  as  a  contributory, 
and  besides  the  "  charges '*  under  sec.  91  have  not 
been  ascertained. 
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Meredith,  C.J.  :May  30th,  1905. 

AxGHN,  J.  June  9th,  1905. 

CHAMBERS. 

Re  MUEPHY  and   LINDSAY,   BOBCAYGEON,   AND 
PONTYPOOL  R.  W.  CO. 

Costs  —  Taxation  —  Compensation  for  Lands  Taken  for  Bail- 
way — ArbHration  —  Claimants  Severing  —  Estates  under 
Will. 

The  will,  dated  6th  November,  1890,  of  Patrick  Murphy, 
of  the  township  of  Ops,  in  the  county  of  Victoria,  deceased, 
contained  the  following  devise: — 

"  I  give  and  devise  unto  my  son  Patrick  Murphy  the  south 
half  of  lot  number  13  in  the  5th  concession  of  the  township  of 
Ops,  for  and  during  the  term  of  his  natural  life,  subject  to  the 
payment  thereout*  to  my  beloved  wife  Julia  of  the  sum  of 
$300  a  year  for  and  during  the  term  of  her  natural  life  on 
each  Ist  day  of  November  during  said  term.  And  also  upon 
and  subject  to  the  conditions  and  restrictions  hereunder  writ- 
ten, and  after  the  death  of  my  said  son  Patrick,  I  give  and 
devise  the  said  land  to  such  child  or  children  of  my  son 
Patrick  as  he  by  will  or  other  writing  shall  appoint,  and 
failing  such  appointment  to  all  the  said  children  of  my  son 
Patrick  share  and  share  alike,  but  subject  to  the  annuity  to 
my  wife,  should  she  survive  my  said  son. 

"  3.  The  conditions  and  restrictions  above  mentioned,  and 
upon  which  I  devise  the  above  lands  to  my  son  Patrick  for 
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life,  are,  that  my  son  Patrick  shall  not  in  any  way  sell  or 
dispose,  or  by  mortgage,  bond,  or  other  conveyance  incumber 
his  said  life  estate  in  said  lands  or  any  part  thereof  (except 
with  the  concurrence  of  my  said  trustees  and  for  the  pur- 
poses hereiaafter  mentioned),  or  by  suffering  or  allowing 
judgment  or  execution  to  be  entered  against  him,  render  his 
life  estate  in  the  said  lands  liable  to  be  seized  and  sold.  And 
should  my  son  Patrick  sell  or  incumber  in  any  way  his  life 
estat^i  in  above  lands  or  any  part  thereof,  except  as  herein- 
after set  out,  or  render  the  same  or  any  part  thereof  liable  to 
sale  under  execution  or  otherwise,  the  life  estate  devised  to 
him  therein  shall  at  once  cease,  and  my  said  son  Patrick  shall 
be  at  onoe  divested  thereof,  and  thereupon  the  said  lands  shall 
vest  in  Jolm  Kennedy  and  George  McHugh  and  the  survivor 
of  them,  to  whom  1  give  and  dense  the  same  lands  in  tru^t, 
for  tlie  benefit  of  my  said  son  Patrick,  his  wife  and  children, 
during  the  life  of  my  said  son  Patrick,  and  after  his  death  to 
be  conveyed  w  the  child  or  children  of  my  said  son  Patrick 
in  manner  above  set  out,  but  said  lands  at  all  times  to  remain 
.subject  to  and  charged  with  the  annuity  before  mentioned  to 
my  beloved  wife  during  her  life." 

In  June,  1904,  the  railway  company  served  a  notice  under 
see.  154  of  the  Kailway  Act,  1903,  that  part  of  the  lot  was 
required  for  its  right  of  way,  and  olfering  to  pay  $600  as 
compensation  for  the  part  of  the  lot  required. 

The  notice  was  served  on  Patrick  Murphy,  the  life  tenant, 
ou  Julia  Murphy,  the  annuitant,  on  the  trustees,  on  the  four 
adult  children  of  Patrick  Murphy,  and  on  the  official 
guardian  for  liis  four  infant  ohildxen. 

The  land  owners  refused  to  accept  the  $600,  and  arbitra- 
tors were  duly  appointed,  who  awarded  the  land  owners  $950. 
On  and  during  the  arbitration  proceedings  Patrick  Murphy 
and  his  adult  children  were  represented  by  one  solicitor  and 
counsel,  and  Julia  Murphy  and  the  trustees  were  represented 
by  another  solicitor  and  counsel. 

On  30th  May,  1905,  J.  G.  O'Donoghue,  for  Patrick  Mur- 
phy and  his  adult  children,  moved  before  Meredith,  C.J., 
on  notice  to  all  parties,  for  the  taxation  of  their  costs  pur- 
suant to  ^ec.  162  of  the  Act. 

R.  J.  McLaughlin,  K.C.,  for  Julia  Murphy  and  the 
trustees,  supported  the  application  and  also  asked  for  the 
taxation  of  his  clients'  bill  of  costs. 
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C.  Swabey,  for  the  railway  company,  objected  that  only 
one  bill  of  costs  should  be  allowed  to  all  the  parties  inter- 
ested, and  asked  that  this  question  should  be  determined 
before  the  bills  were  referred  for  taxation. 

Meredith,  C.J.,  referred  it  to  Mr.  Thorn,  the  senior  tax- 
ing officer,  to  report  whether  the  parties  interested  in  the 
Ian  1>  should  be  allowed  two  sets  of  costs,  or  whether  they 
s'  ould  all  have  appeared  by  the  same  solicitor  and  counsel. 

On  7th  June,  1905,  the  senior  taxing  officer,  after  hearing 
counsel  for  all  parties  and  reserving  his  decision,  made  the 
following  report: —  '\^''        "-' 

'^  I  should  hold  that  all  parties  interested  in  ^L^piebe^pf 
land  under  the  Railway  Act,  1903,  must  appear  togetheif  by 
one  solicitor.  The  persons  who  on  the  arbitration  herein 
api  eared  in  opposition  to  the  company  were  the  life  tenapit, 
tl  ose  who  would  take  in  succession  on  his  death,  or  as  bepe- 
ficiarie>  on  a  forfeiture  of  his  life  estate,  those  who  then 
Ix'came  trustees  for  such  beneficiaries,  and  the  life  tenant's 
mother,  who  was  entitled  to  a  yearly  payment  charged  on  the 
whole  farm.  Before  the  arbitration  proceedings,  one  solicitor 
acted  for  all  in  negotiations  with  the  company,  which  resulted 
in  possession  being  given  it.  Xo  reiuson  appears  for  the  em- 
ployii:ent  of  an  additional  solicitor  on  the  arbitration.  Were 
the  indemnity  money  being  determined  in  an  action  in  which 
the  parties  interested  in  the  land  were  defendants,  such  defen- 
dants would  not  be  allowed  costs  of  appearing  ])y  >everal 
solicitors. 

"  The  proportions  of  their  several  interests  could  not  be 
considered  on  the  arbitration,  but  only  the  magnitude  of  one 
lump  sum,  during  the  ascertainment  of  which  they  could  not 
be  considered  as  having  distinct  shares.  The  essentials  of  the 
award  (Railway  Act,  sec.  164  (2))  are  the  sums  to  be  paid, 
and  the  land  or  privileges  for  which  it  is  to  be  paid, — not  the 
persons  who  are  to  receive  it. 

"  The  creation  of  shares  could  only  arise  later  in  a  pro- 
ceeding under  sec.  174  of  the  Railway  Act.  And  having 
shares  in  a  fund  is  essential  to  the  right  to  ])e  separately 
represented  by  solicitor  in  an  action  about  such  fund  as 
against  a  stranger.  So  a  mortgagee  or  person  having  a  charge 
and  the  o^vne^  subject  to  such  mortgage  or  charge  must 
appear  by  the  same  solicitor. 
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"  Also  until  such  creation  of  shares,  shewing  the  propor- 
tion of  interest  of  the  persons  entitled  to  share  in  the  sum,  an 
officer  taxing  could  not  say  how  much  it  would  be  fair  to 
allow  to  any  of  such  persons  or  interests. 

'^  But  the  j)ersons  interested  in  the  land  are  not  defendants 
but  plaintiffs.  The  nature  of  the  case  makes  them  such.  Such 
is  the  actual  procedure.  And  the  Land  Clauses  Consolidation 
Act,  1845,  on  which  tlie  Railway  Act  is  based  (sec.  ^3),  ex- 
pre-sly  makes  them  plaintiffs.  As  plaintiffs  they  would,  of 
course,  have  only  one  solicitor. 

".Xo  authority  has  been  cited  to  me  for  allowing  the 
claimants  costs  of  severing  as  to  solicitors  upon  the  arbitra- 
tion. I  know  of  none.  The  cases  cited  to  me  are  decisions 
under  sec.  80  of  the  Land  Clauses  Consolidation  Act  (to 
which  see.  174  of  our  Railway  Act  is  equivalent),  and  costs 
thereunder  are  in  the  discretion  of  the  Court;  and  Judges 
have  differed  much  as  to  giving  costs  to  the  several  interests 
there  separated  or  created. 

"This  is  the  first  such  arbitration  on  which,  to  my 
knowledge,  parties  interested  in  a  piece  of  land  have  asked 
for  several  bills  of  costs. 

*^  Now  in  this  case  the  persons  claiming  costs  as  trustees 
are  not  yet  trustees.  Xo  trust  will  arise  till  a  forfeiture  of 
his  estate  by  the  life  tenant.  Again,  those  who  take  after  the 
death  of  or  forfeiture  by  the  life  tenant,  will  not  be  allowed 
to  increase  costs  of  this  arbitration;  because  by  sec.  144  of  the 
Eailway  Act  (as  under  sec.  7  of  the  Land  Clauses  Consolida- 
tion Act)  the  tenant  in  tail  or  for  life  can  sell  and  convey  not 
only  for  himself  but  for  his  successors  or  those  anyhow  en- 
titled after  him.  The  only  persons  left,  entitled  to  arbitrate 
and  to  claim  costs,  are  the  life  tenant  and  the  person  having 
the  charge,  and  they  cannot  be  allowed  the  costs  of  employing 
separate  solicitors. 

'T.  might  suggest  that  the  person  having  the  charge 
should  defer  to  the  life  tenant  in  the  choice  of  a  solicitor,  in- 
asmuch as  the  expropriation  of  the  strip  would  probably  not 
aflfect  the  ability  of  the  farm  as  left  after  the  expropriation 
to  enable  the  life  tenant  to  pay  the  yearly  charge." 

Oil  9th  June,  1905,  Swabey  for  the  railway  company, 
moved  before  Anglin,  J.,  for  the  adoption  of  this  report,  and 
for  th(»  taxation  of  co«ts  accordingly. 
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E.  J.  McLaughlin,  K.C,  for  the  annuitant  and  trustees, 
and  T.  J.  W.  O'Connor,  for  Patrick  Murphy  and  his  adult 
children,  shewed  cause. 

Anglix,  J.,  adopted  the  senior  taxing  officers  report,  and 
requested  him  to  tax  the  two  bills  of  costs  as  one  bill  and  to 
apportion  the  amount  between  the  solicitors  for  the  two  sets 
of  parties,  as  he  thought  proper  in  all  the  circumstances. 

The  official  guardian  did  not  appear  on  these  applications, 
as  the  railway  company  did  not  object  to  paying  his  costs. 
He  was  represented  on  the  arbitration  by  the  same  counsel  as 
the  adult  children  of  Patrick  Murphy. 


Cartwright.  Master.  August  24:TH,  1905. 

chambers. 

GILLARD  V.  McKINNOX. 

Default  Judgment — Motion  to  Set  aside — Defence  on  Merits — 
Delay  in  Movin-f^ — Terms — Costs. 

On  18th  December,  1903,  a  promissory  note  for  $11,000, 
with  interest  at  6  per  cent.,  was  given  by  6  persons,  payable 
to  the  father  of  defendant  Duncan  J.  McKinnon  (who  was 
one  of  the  makers.)  It  was  indorsed  in  blank  and  given  by 
Duucan  J.  McKinnon  to  one  Ballantyne.  The  latter,  with 
some  little  difficulty,  persuaded  plaintiff  to  buy  this  note — 
which  wa-  really  given  for  the  benefit  of  Ballantyne  and  to 
cover  a  confessed  shortage  of  Duncan  J.  McKinnon,  who  had 
been  in  Ballantyne*s  service. 

When  the  note  came  due  it  was  not  paid.  And  on  30th 
Definber,  1904,  this  action  was  begim  against  the  makers 
only.  For  reasons  given  in  their  affidavits  none  of  the  defen- 
dant^ took  any  steps  to  di.^pute  their  liability  except  Duncan 
J.  ^McKinnon,  who  duly  appeared. 

Judgment  by  default  was  entered  on  18th  January,  1905, 
against  the  other  5,  and  executions  were  issued  and  sent  to  the 
sheriff  at  Cornwall.  For  some  reason  no  seizures  were  made 
until  April. 

Thereupon  claims  to  the  goods  were  made,  leading  to 
interpleader  motions,  and  defendants  were  examined  as  judg- 
ment debtors. 
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Proceedings  were  then  for  a  time  in  abeyance^  and  so  re- 
mained until  14th  June,  as  there  were  negotiations  for  settle- 
ment. These,  however,  proved  abortive,  and  on  21st  June 
defendants  moved  to  set  aside  the  default  judgment. 

A.  C.  Macdonell,  for  defendants  other  than  McRae. 

J.  E.  Jones,  for  defendant  McRae. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

The  Master: — Owing  to  the  large  amount  involved,  as 
well  as  the  voluminous  material,  I  have  given  the  case  a  good 
deal  of  consideration. 

Having  done  so,  I  am  satisfied  that  the  depositions  of 
plaintiflP  and  of  Ballantyne  on  their  cross-examination  would 
have  furnished  a  conclusive  answer  to  any  motion  for  sum- 
mary judgment  if  defendants  had  appear^  in  due  course. 

The  facts  and  circumstances  out  of  which  the  giving  of 
the  note  arose,  its  purchase  being  altogether  out  of  the  ordin- 
ary course  of  plaintiff^s  business,  the  telegram  received  by 
plaintiff  on  25th  December,  before  the  cashing  of  the  cheque 
to  Ballantyne,  the  state  of  plaintiff's  bank  account,  the  curious 
fact  that  Ballantyne  carefully  avoided  being  a  party  to  this 
large  note,  which  plaintiff  admits  he  thought  Ballantyne  was 
interested  in — all  these  admitted  facts  taken  together  would 
certainly  entitle  defendants  to  be  heard  before  judgment. 

If  this  is  so,  then  it  follows  from  Dobie  v.  Lemon,  12  P. 
R.  64^  that  the  motion  should  be  allowed  unless  the  delay  is 
a  bar. 

In  Dobie  v.  Lemon  it  was  also  held  that  even  the  disposal 
by  a  defendant  of  his  property  subsequent  to  the  service  of 
the  writ  wa*  not  a  matter  to  disentitle  him  to  relief  that 
otherwise  could  not  properly  have  been  denied  him. 

The  present  case,  however,  is  not  affected  by  any  such  con- 
sideration. For,  judgment  having  been  signed,  the  transfers 
made  bv  the  defendants  of  their  property  have  been  attacked, 
anil  certificates  of  lis  pendens  have  been  registered.  It  will 
therefore  be  possible  to  give  the  plaintiff  ample  protection 
until  the  final  decision  has  been  given,  as  was  done  in  Mer- 
chants Bank  v.  Scott,  16  P.  E.  90  (note.) 

This  fact  amply  justifies  the  application  of  the  principle 
of  Sievewright  v.  Leys,  9  P.  R.  200,  which  was  approved  by 
the  Court  of  Appeal  in  Langdon  v.  Robertson,  12  P.  R.  139, 
and  followed  by  Ferguson,  J.,  in  Re  Gabourie,  12  P.  R.  252. 
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This  last  case  was  afterwards  carried  to  the  Court  of  Appeal, 
but  was  settled  before  argument. 

Defendants  must  pay  the  costs  of  the  motions  within  a 
week  after  taxation,  and  in  default  they  will  be  dismissed 
with  costs.  The  judgment  and  executions  shall  stand  as 
security  for  the  amount  of  the  debt  and  costs  that  may  be  ulti- 
mately recovered;  but  no  sale  shall  be  made  under  said  execu- 
tions without  the  leave  of  the  Court.  The  defendants  are  to 
facilitate  in  every  way  the  trial  of  the  action  so  that  it  may 
be  heard  at  the  next  sittings  at  Stratford.  If  not  disposed  of 
then  or  at  the  non-jury  sittings  in  December  (if  neither  party 
asks  for  a  jury),  then  the  defendants  are  to  go  to  trial  at  the 
winter  assizes  at  Hamilton  or  Ix)ndon,  if  plaintiff  so  desire. 


Magee,  J.  September  8th,  1905. 

WEEKLY   COURT. 

TOWNSHIP  OF  SAENIA  v.  SARXIA  STREET  R.  W.  CO. 

Street  Badlways — Agreement  vnth  Municipality — Operation  of 
Cars — Sun  day  Cars — Injunction, 

Motion  by  plaintiffs  for  an  interim  injunction  restraining 
defendants  from  operating  their  cars  on  Sundays. 

A.  B.  Aylesworth,  K.C.,  for  plaintiffs. 

H.  S.  Osier,  K.C.,  for  defendants. 

Magee,  J. : — Defendants'  express  agreement  in  effect  was 
"  not  to  otherwise  operate  the  road  or  their  cars  on  Simdays  " 
than  a«?  set  forth  in  the  24th  and  25th  paragraphs  of  the 
plaintiffs'  by-law,  validated  by  the  Act  of  1903,  3  Edw.  VIT. 
ch.  114.  It  is  on  that  agreement  that  plaintiffs  base  their 
application;  No  question  is  raised  as  to  the  validity  of  the 
provision  in  that  Act  against  the  running  of  cars  at  all  on 
Sxmflay. 

The  alleged  delay  and  acquiescence,  and  even  express 
refusal  on  the  part  of  plaintiffs  to  interfere,  is  not  shewn  to 
have  caused  or  encouraged  any  expenditure  or  change  of  posi- 
tion on  the  part  of  defendants.  It  is  stated  on  affidavit  that 
''a  large  number  of  those  summering  at  the  Lake  Huron 
beaches  make  constant  use  of  the  Sunday  car  service  to  obtain 
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aoces-  to  the  town  of  Samia,  and  it  would  be  a  great  incon- 
venience to  tlie  public  to  have  the  street  railway  company 
cease  running  their  cars  on  Sundays/'  Inconvenience  to  the 
public  is  not  an  answer  to  defendants'  direct  agreement: 
Lloyd  V.  London,  Chatham,  and  Dover  E.  W.  Co.,  2  De  G.  J. 
&  S.  579;  and  see  Eaphael  v.  Thames  Valley  K.  W.  Co.,  L.  R. 
2  Ch.  147. 

It  is  not  even  shewn  that  tlie  restricted  service  contem- 
plated by  the  agreement  is  not  sufi&cient  for  the  needs  of  the 
residents  referred  to. 

The  defendants,  however,  raise  the  question  as  to  the  mean- 
ing of  the  words  "  to  and  from  the  country,"  which,  they  say, 
allow,  and  were  by  both  parties  intended  to  allow,  cars  to  run 
both  from  the  beach  and  from  the  town  to  the  country  and 
back.  Paragraph  11  of  the  by-law  may,  perhaps,  lend  some 
colour  to  that  contention,  although  the  line  authorized  is 
treated  in  the  Act  as  an  "extension." 

As  to  the  afternoons,  therefore,  in  view  of  the  length  of 
time  during  which  defendants  have  been  allowed  to  run, 
whether  with  tlie  knowledge  of  plaintiffs'  council  or  not,  and 
in  view  of  the  short  time  to  elapse  before  the  trial,  I  think  the 
motion  should  stand  adjourned  to  be  disposed  of  by  the  Judge 
at  the  trial. 

But  as  to  the  evenings  no  such  question  is  raised,  and  no 
answer  is  made  except  the  asserted  acquiescence,  delay,  and 
inconvenience.  These  are  not  a  STifficient  reason  here  for  not 
requiring  obsen'ance  of  a  plain  agreement.  Whether  or 
not  the  expressions  used  by  Sir  James  Bacon,  V.-C,  in  Green 
V.  West  Cheshire  R.  W.  Co.,  L.  R.  13  Eq.  44,  at  pp.  50,  51, 
with  regard  to  the  defendants  in  that  case,  apply  here,  there  is 
at  least  a  sufficiently  direct  breach  of  agreement  to  call  for 
proiii])t  interference  by  the  Court. 

Defendants  should  be  restrained  from  running  or  operat- 
ing their  cars  on  Sunday  mornings  except  cars  for  carrying 
milk  as  permitted  in  the  24th  paragraph  of  plaintiffs'  by-law, 
and  except  as  mentioned  with  regard  to  Sunday  mornings  in 
the  25th  paragraph. 

The  costs  of  the  motion  will  be  left  to  be  disposed  of  by 
tlie  trial  Judore. 


McLean  i?.  Canadian  pacific  b,  w,  co.        359 

Cartwright,  Master.  September  11th,  1905. 

chambers. 

McLEAN  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Jtulgment — Consent  Judgment — Motion  to  Set  aside — Juris- 
diction of  Master  in  Chambers — Third  Party  Notice  after 
Judgment. 

Motion  by  defeadants  to  set  aside  a  judgment  entered  on 
27th  June,  1905,  pursuant  to  consent  minutes  signed  on  13th 
May,  whereby  a  reference  to  assess  plaintiffs'  damages  (if  any) 
wa>  made  to  the  Master  at  North  Bay. 

W.  H.  Williams,  Pembroke,  for  defendants. 

D.  W.  Saunders,  for  plaintiffs. 

The  Master  : — ^I  think  it  is  clear  that  the  motion  is  out- 
side the  jurisdiction  of  the  Master  in  Chambers. 

If  defendants  have  any  remedy,  it  would  seem  to  be  only 
under  Rule  642:  see  Looming  v.  Armitage,  18  P.  R.  486, 
Such  a  remedy  can  only  be  obtained  by  action  or  petition: 
see  Ainsworth  v.  Wilding,  [1896]  1  Ch.  673,  [1897]  2  Ch. 
538,  and  especially  pp.  549,  553. 

The  defendants  also  ask  leave  to  serve  a  third  party  notice 
on  the  Town  of  North  Bay.  I  am  not  aware  of  any  such 
motion  ever  having  been  granted  after  judgment.  It  would 
seem  to  be  too  late  under  the  terms  of  Rule  209.  Under  Rule 
659  the  Master  has  power  to  add  all  proper  parties  in  his 
office. 

The  motion  is  dismissed  with  costs  to  plaintiffs  in  any 
event. 


Magee,  J.  September  2nd,  1905. 

CHAMBERS. 

WOODS  V.  FADER. 

Contempt  of  Court  —  Disobedience  of  Sahpfvoa  —  Failure  to 
Shew  Originai  SuM  pi  una  when  Serving  Copy. 

Motion  by  plaintiff  to  commit  defendant  Fader  for  non- 
attendance  for  cross-examination  on  his  affidavit  filed  in 
opposition  to  a  motion  for  an  interlocutory  injunction. 

J.  E.  Day,  for  plaintiff. 

6.  Qrant,  for  defendant  Fader. 


370  ^^^  OyTABIO  WEEKLY  Rt^PORTER, 

Magee,  J. : — The  affidavit  of  service  of  the  subpoena  and 
copy  of  appointment  does  not  shew  that  either  the  original 
subpoena  or  appointment  was  shewn  to  the  defendant,  but 
'merely  that  a  copy  was  delivered  to  and  left  with  him. 

In  cases  where  a  person  is  liable  to  attachment  for  dis- 
obedience to  the  order  or  process  of  the  Court,  personal  ser- 
vice is  necessary,  and  the  original  document  which  he  is  to 
obey  must  be  shev,Ti  to  him  when  the  copy  is  served  if  it  is 
intended  to  hold  him  liable  for  contempt,  unless  where  dL^- 
pens^d  with  by  the  Court:  DanielFs  Chy.  Prac,  5th  ed.,  p. 
905;  Snow's  Annual  Prac.  1905,  p.  630;  and  good  service 
must  be  truly  and  fully  proved:  DanielPs  Chy.  Prac.,  p.  793; 
and  gec»  McLean  v.  Bruce,  12  P.  R.  302. 

Rule  333  dispenses  with  the  shewing  of  original  writs, 
orders,  etc.,  unless  demanded,  and  except  in  cases  of  arrest  or 
attachment.  This  rule  is  founded  on  Rule  165  of  H.  T.,  1853, 
in  England,  now  embodied  in  Supreme  Court  Rule  1013 
(Ord.  67,  R.  1)  of  1883,  which  referred  to  rules  and  orders 
and  made  exception  "  in  cases  of  attachment/' 

The  mode  of  service  of  a  subpoena  is  in  England  pre- 
scribed by  Rule  614  (Ord.  37,  R.  32)  of  1883,  which  directs 
that  it  be  effected  by  delivering  a  copy  and  at  the  same  time 
producing  the  original  writ.  This  was  the  old  practice  at 
common  law.  Archbold's  Practice,  12th  ed.  (1866),  p.  350, 
says  a  copy  of  the  subpoena  must  be  personally  served  on  and 
left  with  the  witness,  and  at  the  same  time  the  subpoena  must 
be  produced  and  shewn  to  him,  and  this  whether  he  requires 
to  see  it  or  not.  In  Chancery  the  practice  was  the  same: 
DanielVs  Chy.  Prac.  (1871  ed.),  p.  803. 

Taylor  on  Evidence,  9th  ed.,  p.  816,  sec.  1244,  referring 
to  above  Rule  514  already  mentioned,  says:  **  The  provision 
which  requires  the  production  of  the  original  writ  at  the  time 
of  serving  the  copy  must  be  strictly  followed,  since  otherwise 
the  witness  cannot  be  chargeable  with  contempt  in  not 
ap])earing  upon  the  summons.  In  R.  Sloman,  1  Dowl.  168, 
on  application  for  attachment  for  not  obeying  a  subpoena, 
Bayley,  B.,  says:  "When  you  move  for  an  attachment  you 
must  shew  the  original."  And  again :  "  There  are  cases 
where  the  original  need  not  be  shewn,  but  it  is  different  where 
a  party  is  to  be  brought  into  contempt." 

The  order  must  on  this  ground  be  refused  and  with  costs. 

The  defendant  alleges  that  the  copy  of  appointment 
served  on  him  did  not  contain  the  name  of  tlio  examiner,  but 
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no  affidavit  of  that  fact  is  filed^  so  that  defendant  cannot 
avail  himself  of  that  objection. 

It  is  not  necessary  to  consider  the  defendant's  contention 
that  under  the  combined  effect  of  Rules  490,  492,  and  439 
B.  (1250),  such  cross-examination  could  not  be  had  in  long 
vacation — as  to  which  the  plaintiff  cited  Anderson  v.  Thorpe, 
12  Qr.  642;  Miller  v.  Spencer,  13  P.  B.  478;  and  Hogaboom 
V.  Cox,  15  P.  E.  23,  127. 


Boyd,  C.  September  15th,  1905. 

TRIAL. 

TRUSSLEK  BROTHERS  LIMITED  v.  QUINN. 

Chattel  Mortgage — Execution  of — Filing — Validity — Renewal 
— Machinery — Interpleader — Rights  of  Execution  Creditor 
— Payment  out  of  Court — Costs. 

Interpleader  i§sue.  Plaintiff?  (execution  creditors) 
afiBrmed  and  defendants  (claimants)  denied  that  the  goods 
and  chattel-  seized  under  plaintiffs'  execution  were  exigible 
as  against  defendants. 

A.  6.  Browning,  North  Bay,  for  plaintiffs. 

E.  Meek,  for  defendant  Mary  Quinn. 

Boyd,  C: — Having  read  all  the  evidence  taken,  I  think 
the  due  execution  of  the  mortgage  on  8th  March  is  proved, 
and  it  was  duly  registered  within  the  proper  period  there- 
after. 

As  against  the  objections,  I  think  the  security  is  valid; 
the  indorsing  of  the  note  and  the  taking  of  the  mortgage  as 
security  appear  to  have  been  contemporaneous  and  parts  of 
one  transaction,  and  the  mortgage  as  registered  displays  sub- 
stantially and  sufficiently  the  nature  of  the  dealing — which 
I  have  no  reason  to  doubt  was  bona  fide. 

No  effect  should  be  given  to  the  objection  that  the  proper 
amount  is  not  set  forth  at  the  date  of  renewal.  There  was 
certainlv  as  much  due  as  is  therein  stated.  If  more  is  due, 
as  said  by  Butterfield,  it  does  not  appear  that  more  is  claimed 
by  the  chattel  mortgagee — and  the  goods  in  question  fall  far 
short  in  value  of  what  is  due  to  the  mortgagee. 
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There  is  no  issue  raised  as  to  some  of  the  machinery  being 
other  than  chattels.  Probably  there  is  no  real  difficulty^  as  in 
one  of  the  exhibits  the  mill  is  described  as  a  portable  one,  and 
the  owner  of  the  land  gave  a  mere  license  to  set  it  up  on  his 
premises. 

Ti^e  issue  is  satisfied  by  declaring  that  at  the  time  of 
seizure  by  the  sheriff  all  the  goods  and  chattels  seized  were 
not  exigible  under  the  executions  as  against  defendant  Mar}' 
Quinn,  the  first  chattel  mortgagee.  I  have  no  means  of  deter- 
mining, nor  am  I  called  upon  to  investigate,  the  rights  of  the 
other  claimants  inter  se  or  as  against  Mrs.  Quinn.  As  against 
the  execution  creditors,  the  money  in  Court  should  be  paid 
out  to  Mrs.  Quinn — ^but  this  should  not  be  done  without  the 
consent  of  the  other  claimants,  or  upon  notice  to  them,  if  no 
consent  is  given  to  shew  cause  why  it  shoidd  not  be  paid  out. 

In  any  event  the  fees  occasioned  by  the  taking  of  the  evi- 
dence by  the  special  officer  at  Parry  Sound  are  to  be  paid  to 
hill  before  the  money  is  paid  out  or  distributed  as  the  ease 
may  be.  If  opposition  is  made  to  the  payment  to  Mrs.  Quinn, 
the  costs  thereof  will  be  dealt  with  oil  that  application. 

The  costs  of  this  issue  should  be  paid  by  the  execution 
creditors  to  Mrs.  Quinn  after  taxation. 


HoDGixs,  Master  in  Ordinary.  April  18th,  1888. 

master's  office. 

Ee  central  bank  of  caxada. 
grand  trunk  r.  w.  co.'s  claim. 

Bo  nil — Winding-up — Creditor's   Claim — Notarial  Charges  on 
DisJianoured  Cheques, 

Thk  Master: — In  this  case  the  coiiipany  claim  to  prove 
as  creditor^  of  the  bank  in  respect  of  certain  cheques  given 
to  them  l)y  customer?  of  the  bank  for  moneys  due  the  com- 
pany for  freight  etc.  The  company  also  claim  notarial 
charges  for  protests  on  non-payment  of  the  cheques  after  the 
suspension  of  the  bank. 

The  liquidators  admit  the  company's  right  to  rank  as 
creditors  for  the  face  value  of  the  cheques;  but  they  contend 
that  the  notarial  charges  for  protests  ought  not  to  be  allowed. 
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The  legal  effect  of  a  cheque  on  a  bank  is  in  a  great  degree 
analogous  to  that  of  an  inland  bill  of  exchange  drawn  on  a 
banker  and  payable  to  the  bearer  or  to  order  on  demand: 
Grant  on  Banking,  103;  and  is  a  negotiable  instrument  which 
will  pass  by  indorsement  so  as  to  entitle  a  holder  to  >ue 
thereon  as  in  the  case  of  a  bill  of  exchange:  Keane  v.  Beard, 
8  C.  B.  X.  S.  372.  But  no  days  of  grace  are  allowed  for  the 
payment  of  cheques  as  are  allowed  for  the  payment  of  bills  of 
exchange.  Another  difference  is  that  a  cheque  is  an  ap- 
propriation of  so  much  of  the  funds  of  the  drawer  in  the 
hands  of  the  banker,  whereas  it  it  not  necessary  that  there 
should  be  any  money  of  the  drawer's  in  the  hands  of  the 
drawee  of  a  bill  of  exchange:  per  Byles,  J.,  in  Keane  v. 
Beard,  8  C.  B.  X.  S.  381. 

A  banker  who  refuses  to  honour  the  cheque  of  a  customer 
whose  funds  in  the  bank  are  suflScient  to  pay  the  amount  for 
which  the  cheque  is  drawn,  is  liable  in  damages  to  his  cus- 
tomer for  such  refusal  and  dishonour:  Grant  on  Banking,  57, 
And  the  drawer  will  be  entitled  to  notice  of  dishonour  if 
there  are  funds  in  the  hands  of  the  banker  to  meet  his  cheque, 
even  though  he  knew  the  bank  would  not  honour  it:  Carew  v. 
Duckworth,  L.  E.  4  Ex.  313.  And  it  has  been  held  that  the 
rule  requiring  notice  of  dishonour  is  the  same  for  cheques  as 
for  bills  of  exchange:  Kemble  v.  Mills,  1  M.  &  G.  757. 

Following  these  decisions,  I  must  rule  that  the  company 
are  entitled  to  add  the  notarial  charges  for  protests  to  their 
claim  against  the  bank. 


HoDGixs,  Master  in  Ordinary.  May  6th,  1892. 

master's  office. 

Be  central  BANK  OF  CANADA. 

Bank  —  Winding-up  —  Liquidators'  Accaunts  —  Ouarantee 
Premiums  Paid  hy  Liquidator. 

In  the  accounts  of  the  liquidators  of  the  bank,  premiums 
paid  by  one  of  them  on  guarantee  bonds  given  to  the  Court 
were  included  as  disbursements. 
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The  Master: — In  the  accounts  brought  in  by  the  liqui- 
dators there  are  two  charge?  entered  thus: 

Guarantee  premiums  Canada  Guarantee  Co $500 

"  "  London  Guarantee  Co 375 


$875 
Two  vouchers  are  put  in — one  for  $100  paid  to  the 
Giuiraiitoe  Company  of  North  America  as  premium  for  the 
1  ond  of  Henry  Lye,  as  liquidator,  and  the  other  for  $75  paid 
to  tJio  London  Guarantee  and  Accident  Company  as  premium 
for  a  guarantee  of  $10,000  on  the  fidelity  of  Henry  Lye, 
liquidator.  It  is  stated  that  the  sums  claimed  in  the  account 
are  for  premiums  paid  by  ^Ir.  Lye  personally  on  his  guar- 
antee company's  bonds  as  liquidator.  The  other  liquidators, 
I  am  informed,  gave  personal  security. 

Although  some  thirteen  half-yearly  accounts  have  been 
brought  in  and  passed  during  this  liquidation,  no*  claim  for 
the  allowance  of  such  charges  appears  in  any  of  them;  and 
none  of  the  counsel  appearing  before  me  have  been  able  to 
find  any  case  in  which  such  a  charge  has  been  either  made 
or  allowed. 

The  charge  cannot  come  under  any  claim  for  costs,  or  as  a 
disbursement  for  the  benefit  of  the  estate — for  it  is  rather  a 
disbursement  for  the  benefit  of  one  of  the  liquidators — nor 
under  any  claim  for  salary  or  remuneration,  though  it  iiiig'ht 
have  been  urged  as  an  element  to  be  considered  by  the  Court 
in  fixing  the  commission  to  be  allowed  to  the  liquidators;  and 
by  the  hito  order  of.  the  Chancellor  that  commission  has  been 
finally  settled  and  adjusted. 

The  liquidators  are  officers  of  the  Court  for  the  collection 
and  payment  of  the  moneys  of  the  Central  Bank,  and  there- 
fore the  Court  is  ])ound  to  take  every  precaution  to  :?ecure  the 
parties  interested  in  those  moneys  against  any  possible  loss 
or  damage.  This  is  necessary  from  the  fact  that  such  parties 
have  no  recourse  against  the  Court  for  any  such  loss  or  dam- 
age, even  though  the  holding  of  such  moneys  by  the 
liquidators  is  technically  the  holding  of  them  by  the  Court. 
With  other  officers  of  the  Court  dealing  with  public  moneys, 
they  are  required  to  give  security  for  the  due  performance  of 
their  duties  in  resj)ect  of  the  moneys  intrusted  to  them. 
And  the  giving  of  a  bond  by  each  class  of  officers  is  a  pre- 
requisite to  the  appointment.  Any  officer  may  give  a  bond 
\\ith  personal  securities,  or  with  the  guarantee  of  an  incor- 
porated company.     And  if   the  liquidators  in  this  case  can 
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charge  the  moneys  in  their  hands  with  the  amount  of 
premiums  paid  by  them  or  one  of  them  for  the  guarantee  of 
a  company,  so,  I  apprehend,  may  officers  of  the  Court  claim 
against  the  Crown  similar  premiums  on  guarantee  company 
bonds.  And  carrying  the  case  further,  similarly  an  officer 
giving  personal  sureties  might  seek  to  claim  re-payment  of 
any  money  consideration  or  the  amount  of  any  valuable 
security  paid  or  assigned  by  him  to  the  personal  sureties  as  a 
consideration  or  security  for  their  joining  with  him  in  the 
bond  required  to  be  given  for  the  due  performance  of  his 
oflScial  duties. 

There  being  therefore  no  authority  cited  for  the  allowance 
of  the  charges  for  premiums  on  the  guarantee  bonds  given  by 
liquidators,  1  am  unable  to  pass  them  on  the  accoimts  until 
otherwise  directed  bv  the  Court. 


Garrow,  J.A.  September  18th,  1905. 

C.   A. — CHAMBERS. 

CITY  OE  HAMILTON  v.  HAMILTON  STREET 
R.  W.  CO. 

Appeal  —  Supreme  Court   of    Canada  —  Eight  i^f  Appeal  in 
Doubt — Allowance  of  Appeal. 

Motion  by  defendants  to  allow  a  bond  on  appeal  by  them 
to  the  Supreme  Court  of  Canada  from  the  judgment  of  the 
Court  of  Appeal  (G  0.  W.  R.  207)  affinning  the  judgment  at 
the  trial  of  Street,  J.  (4  0.  W.  R.  311.) 

E.  D.  Armour,  K.C.,  for  defendants. 

H.  E.  Rose,  for  plaintiffs,  contended  that  the  proposed 
appeal  did  not  lie. 

Garrow,  J.A. : — The  right  to  api^eal  is  not,  I  think,  fret* 
from  doubt.  The  Dominion  statute  60  &  61  Vict.  ch.  34, 
sec.  1  (c),  gives  an  appeal  where  the  matter  in  controversy  in 
the  appeal  exceeds  $1,000  exclusive  of  costs,  but  there  is  noth- 
ing before  me  to  shew  the  value  of  the  matter  in  controversy. 
I  may  suspect  that  it  exceeds  the  required  amount,  but  I  do 
not  know.  And  I  am  not  satisfied  that  the  case  falls  within 
(d)  as  a  matter  relating  to  the  taking  of  an  annual  or  other 
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rent,  customary  or  other  duty  or  fee,  or  a  like  demand  of   a 
general  or  public  nature  affecting  future  rights. 

Upon  the  whole,  and  in  view  of  the  peculiar  nature  and 
importance  of  the  action,  I  have  reached  the  conclusion  that 
I  should  grant  the  application,  which  I  do— especially  as  my 
order  will  not  stand  in  the  way  of  a  motion  to  quash  the 
appeal,  when  the  question  of  jurisdiction  can  be  more  efEec- 
tually  dealt  with  than  it  could  be  on  this  motion. 

Co4s  in  the  appeal. 
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HoDGiNs,  Master  in  Ordinary.  March  15th,  1905. 

master's  office. 

THORNE  V.  PARSONS. 

Reference — Jurisdiction  of  Master  —  Remuneration  and  Costs 
of  Trustee-Plaintiff  —  Debt  Due  to  Estate  — Set-off — 
Solicitors  Lien, 

In  the  course  of  a  reference  a  claim  was  made  by  the 
solicitors  for  the  plaintiff  W.  H.  Thome  to  a  lien  for  costs  on 
amounts  allowed  to  their  client  as  compensation  for  services 
as  trustee  and  for  costs. 

W.  T.  J.  Lee,  for  plaintiffs. 

D.  W.  Saunders,  for  defendant  Parsons. 

I.  F.  Hellmuth,  K.C.,  for  new  trustees. 

D.  0.  Cameron,  for  defendant  Horace  Thome. 

T.  J.  Blain,  Brampton,  for  A.  M.  and  C.  Thorne. 

The  Master: — In  this  case  the  solicitors  for  plaintiff 
W.  H.  Thorne  claim  a  lien  for  their  costs  on  the  amount  of 
the  remuneration  awarded  to  this  plaintiff  for  his  care,  pains, 
and  trouble  as  one  of  the  executors  and  trustees  of  the  testa- 
tors (»sfate:  and  also  a  lien  on  the  costs  allowed  to  this  plain- 
tiff by  the  order  of  reference. 

The  order  directs  an  inquiry  a«  to  what  estate  came  into 
the  hands  of  the  executors  and  trustees,  and  what  disposition 

VOL.    VI     O.W.K.  NO.  11 — 26 


378  ^^^  OATAHiO  WEEKLY  REPORTER. 

\iHh  U^en  rjiade  of  the  same;  and  it  provides  that  the  executors 
and  irunU^f^  f>hall  lie  allowed  reniuDeration  for  their  care  and 
trouble  in  the  management  of  the  estate,  which  is  "  to  be  paid 
by  the  Toronto  General  TruKU  Corporation  (appointed  new 
triiiilw^>  of  the  t^iaUi)  U)  the  partis*  entitled,  forthwith  after 
tlie  KJiriu;  i^fiall  have  U^on  ascertained."  It  also  provides  that 
'^tlie  cofttK  of  all  parties  lie  paid  out  of  the  tecstator's  estate 
forthu'ith  after  taxation/^ 

In  takin;^  the  accounts  the  plaintiff  as  executor  and  trus- 
terj  ha«4  Utim  found  indebted  to  the  estate  in  the  sum  of 
$35,770.89,  and  \m  remuneration  as  such  executor  and  trus- 
tee hfift  \)<'i'ii  allowed  at  $925.45,  and  his  costs  have  been  taxed 
at  $  .  It  is  in  respect  of  the  two  latter  sums  that  his  soli- 
citors claim  a  lion. 

About  the  earliest  recognition  of  a  solicitor's  lien  for  costs 
on  mori(»ys  paid  into  Court  appears  in  the  infancy  case  of 
Staines  v,  Maddock,  Mosely  319  (1730),  where  the  defendant, 
who  had  bcH'n  ordered  to  pay  certain  costs  to  the  prochein  ami 
of  the  infant,  had  absconded;  the  Court  allowed  the  solicitor 
a  lien  on  the  fund  in  Court.  In  commenting  on  this  case, 
Beanios  on  Costs,  p.  109,  says  this  was  "a  decision  pro- 
nounced by  the  Court  with  reluctance,  but  to  be  reconciled 
to  jusiico  upon  one  principle,  namely,  that  a  solicitor  has  a 
lien  on  the  fund  which  is  frequently  recovered  by  his  personal 
oxertions,  aided  by  the  expenditure  of  his  own  property;**  or, 
aH  Ivord  llardwicke,  L.C.,  in  Anon.,  1  Ves.  Sen.  25  (1750), 
(l(^scrib(Hl  it,  "a  lien  on  what  has  been  recovered  by  his  ex- 
jM^UHO,  diligence,  and  costs." 

Our  Con.  Rule  11(55  recognizes  this  long  established  doc- 
trine of  a  solicitor's  lien,  and  provides  that  "a  set-off  of 
(iaiiia<ies  or  costs  between  parties  shall  not  be  allowed  to  the 
prejudice  of  the  solicitors  lien  for  costs  in  the  particular 
action  in  which  ihe  sot-off  is  sought."  The  English  Rule 
confers,  however,  a  discretionary  power  on  the  Court,  which 
is  not  allowed  to  our  Courts,  providing  that  a  set-off  "may 
bo  allowed,  notwithstanding  the  solicitors  lien  for  costs."  But 
the  word  **  damages  "  in  both  Rules,  and  the  long  train  of 
oases  in  which  the  doctrine  of  a  solicitor's  lien  for  costs  has 
hoon  adjudicated  upon,  shew  a  clear  difference  in  its  applica- 
tion to  (1)  ordinary  actions  at  law  inter  partes;  (2)  bank- 
ruptcy protciHlings:  and  (3)  equity  actions  of  account  between 
trust(vs  and  civtuis  que  trust.  Of  the  first.  Bell  v.  Wright, 
24  S.  C.  R.  (?5(?  (1895),  and  Molsons  Bank  v.  Cooper,  18  P. 
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B.  296  (1899),  may  be  cited  as  illustrations  of  the  recognition 
of  the  solicitor's  Jien;  and  Ex  p.  Cleland,  L.  B.  2  Ch.  808 
(1867),  as  an  illustration  of  the  second,  where  the  solicitor's 
lien  was  also  allowed;  but  even  the  Bankruptcy  Bule  there 
referred  to  has  limitations  as  shewn,  in  Be  Bashan,  23  Ch. 
D.  195  (1882).  But  the  equity  doctrine  in  actions  of  account 
between  trustees  and  cestuis  que  trust,  disallows  the  solicitor's 
claim  of  set-off  in  certain  eventualities. 

Beames  on  Costs,  p.  207  (1822),  says:  "  It  is  apprehended 
now  to  be  the  correct  doctrine  of  the  courts  of  equity  that  the 
lien  of  the  solicitor  cannot  interfere  with,  or  rather  is  subject 
to,  the  equities  between  the  litigating  parties,  notwithstand- 
ing the  courts  of  law  differ  in  their  doctrine  as  to  this  point '^ 

Lord  Eldon,  L.C.,  in  Taylor  v.  Popham,  15  Ves.  72  (1808), 
held  that  "  the  doctrine  of  this  Court  of  Chancery  has  always 
been  that  where  in  a  cause  comprising  a  great  number  of 
questions,  costs  may  ultimatdy  be  due  to  both  parties,  and 
sums  to  be  paid  as  duties  to  each,  the  demands  of  both  shall 
be  arranged  so  as  to  do  justice  between  them;  and  the  lien 
of  the  solicitor  is  only  as  to  tliose  costs  which,  upon  the  whole 
taken  together,  one  party  can  claim  from  the  other."  And 
later  on,  he  added,  "  the  doctrine  of  this  Court  has  all  along 
been  that  where  different  demands  arise  in  a  cause,  the  costs 
should  be  arranged  as  the  equities  between  the  parties  re- 
quire, without  considering  the  solicitor." 

And  Lord  Gifford,  M.B.,  in  the  administration  suit  of 
Harmer  v.  Harris,  1  Buss.  155  (1827),  in  response  to  the  argu- 
ment that  to  set  off  the  plaintiff's  debt  to  the  testator's  estate 
against  the  costs  would  be  a  great  hardship  upon  solicitors, 
said:  ''If  I  were  to  grant  this  demand,  I  should  be  going 
far  beyond  what  any  decided  case  authorizes  me  to  do.  These 
parties  cannot  receive  their  costs  while  they  continue  debtors 
to  the  estate." 

In  the  later  cases  of  Bawtree  v.  Watson,  2  Keen  713 
(1837),  and  Cattell  v.  Simons,  6  Beav.  304  (1843),  Lord 
Langdale,  M.B.,  held  that  the  lien  of  solicitors  for  their  costs 
cannot  interfere  with  the  equities  between  the  parties,  and 
that  such  lien  only  extended  to  tlie  true  ultimate  balance 
found  to  be  due  from  the  plaintiff,  after  deducting  the  costs 
payable  to  him  by  the  defendant. 

And  in  McBwan  v.  Crombie,  25  Ch.  D.  175  (1883),  where 
two  trustees  appeared  by  the  same  solicitor,  one  insolvent  and 
a  debtor  to  the  estate,  the  other  solvent  and  not  indebted,  the 
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Court  directed  the  costs  to  be  apportioned,  and  the  costs  of 
the  insolvent  trustee  to  be  set  off  against  his  debt  to  the  estate. 

This  doctrine  has  not  been  altered  by  the  Judicature  Act, 
as  pointed  out  by  Sir  G.  Jessel,  M.K.,  in  Pringle  v.  Gloag, 
10  CJi.  D.  676  (1879).  But  without  citing  further  authori- 
ties, it  will  be  sufficient  to  quote  Ijord  Selbome,  L.C.,  in  Re 
Harold,  53  L.  J.  Ch.  505  (1884) :  "  In  this  case  the  respon- 
dent upon  a  petition  for  the  appointment  of  new  trustees  ob- 
tained an  order  for  the  payment  of  his  costs  out  of  a  trust 
fund.  I  agree  that  his  solicitor  is  entitled  to  stand  in  his 
place,  and  have  whatever  he  could  get.  But  at  the  time  when 
the  order  was  made  for  the  payment  of  these  costs  to  the  re- 
spondent he  was  indebted  to  the  trust  estate.  .  .  .  Now, 
according  to  all  well  settled  principles,  where  a  person  is  in- 
debted to  a  trust  estate,  he  cannot  get  any  costs,  or  anything 
else  out  of  such  estate,  until  he  has  paid  the  debt  due  from 
him  to  it;  and  his  solicitor  cannot  be  in  any  better  position 
than  he  is  himself.  The  trustees  must  therefore  bo  allowed  to 
set  off  the  costs  payable  by  them  to  the  respondent  against 
the  amount  due  from  him  to  the  trust  estate.'^  See  also 
Stainer  v.  Evans,  34  Ch.  D.  470  (1886). 

The  equitable  claims  of  a  trust  estate  against  beneficiaries 
who  are  indebted  to  such  trust  estate,  or  to  its  trustees  in  their 
representative  capacity,  have  been  enforced  against  the  shares 
or  interests  of  such  beneficiaries  in  such  trust  estate,  and 
against  their  assignees  or  mortgagee^, — whether  such  benefi- 
ciaries were  executors,  as  in  Hopkins  v.  G<)wan,  1  Moll.  561 
(1828),  and  Barnett  v.  Shelfield,  1  DeG.  M.  &  G.  371  (1852); 
or  legatees  as  in  Re  Khapman,  18  Ch.  D.  300  (1880),  and 
Tillie  V.  Springer,  21  0.  R.  585  (1892);  or  a  remainderman, 
as  in  Re  Langham,  74  L.  T.  R.  611  (1895);  or  next  of  kin  in 
respect  of  costs  due  to  an  administrator,  as  in  Re  Jones, 
[1897],  2  Ch.  190;  and  this  even  though  the  assignment  or 
mortgage  had  been  executed  before  the  breach  of  trust  or 
other  indebtedness  had  accrued,  as  in  Hopkins  v.  Gowan 
(supra)  and  Morris  v.  Livie,  1  Y.  &  C.  Ch.  380  (1842).  See 
further  T^win  on  Trusts,  11th  ed.,  p.  872. 

The  question  of  my  jurisdiction  to  deal  with  these  matters 
having  been  raised,  I  have  to  say  that  not  only  under  the  order 
of  reference  in  this  case,  which  directs  me  to  take  the  accounts 
of  this  trust  estate,  but  under  the  long  established  practice 
under  clause  (g)  of  Rule  667,  which  authorizes  the  Master 
"  in  taking  the  accounts  to  inquire,  adjudge,  and  report  as  to 
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all  matters  relating  thereto  as  fully  as  if  the  same  had  beea 
specially  referred,*'  the  jurisdiction  has  been  exercised  since 
1853 — a  larger  jurisdiction,  as  stated  by  Mowat,  V.-C,  in 
Sculthorpe  v.  Bum,  12  Gr.  427  (1866),  in  the  conduct  of  re- 
ferences than  that  conferred  upon  the  Masters  in  England. 
Illustrations  of  this  jurisdiction  may  be  found  in  Re  Batt,  9 
P.  B.  447  (1883),  and  Re  Honsinger,  10  0.  B.  521  (1885). 

Therefore,  as  part  of  the  jurisdiction  to  take  the  accounts 
of  this  estate,  and  to  '*  adjudge  and  report  as  to  all  matters 
relating  thereto,"  I  must  adjudge  and  report  that  the  remun- 
eration and  costs  allowed  to  the  plaintiff  W.  H.  Thome  as  one 
of  the  executors  and  trustees  of  this  estate  must  be  set  off  pro 
tanto  against  the  debt  found  to  be  due  by  him  to  the  testator's 
estate. 


Boyd,  C.  ,  September  18th,  1905. 

TRIAL. 
FISHER  V.  PARRY  SOUND  LUMBER  CO. 

Assessment  and  Taxes  —  Tax  Sale  —  Action  to  Set  aside  — 
Arrears — Notice — Assessment  Roll — Distress — Evidence — 
Onus — Parties — Costs — Locatee — Status  as  plaintiff. 

Action  to  set  aside  a  tax  sale. 

E.  E.  A.  DuYernet  and  N.  A.  Ray,  Parry  Sound,  for 
plaintiff. 

F.  R.  Powell,  Parr}'  Sound,  for  defendants. 

Boyd,  C.  : —  ...  All  the  evidence  is  against  the  pro- 
ceedings up  to  the  sale  being  conducted  so  as  to  answer  the  re- 
quirements of  the  assessment  law.  The  sale  was  had  in 
June,  1903,  for  alleged  arrears  of  taxes  accruing  as  to  lot  1  in 
the  10th  concession  of  McDougall,  for  the  years  1895,  1896, 
1897,  and  1898,  and  as  to  lot  2  in  the  10th,"for  the  year  1898 
only.  Lot  2  was  previously  sold  for  taxes  accruing  up  to  31st 
December,  1897,  and  was  purchased  by  one  who  transferred 
his  interest  to  plaintiff.  There  is  an  entire  absence  of  evidence 
as  to  the  direction  of  the  statute  being  observed  as  to  sec.  147, 
and  almost  an  equal  blank  as  to  the  later  sections  pleaded. 
The  rolls  produced  for  these  and  later  years  shew  no  reason 
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for  not  collecting  the  taxes  allied  to  be  in  arrear,  and  are 
not  returned  under  oath.  No  notice  of  any  alleged  arrears 
appears  to  have  been  given  to  the  occupants  and  owners, 
although  they  were  known  to  the  oflScers  and  lived  in  the 
neighbourhood — with  the  single  exception  of  a  notice  in  the 
assessment  slip  of  1899  that  there  were  arrears  of  taxes  on 
lot  1,  concession  10,  amounting  to  $8.83,  but  the  evidence 
(though  dubious)  is  rather  in  favour  of  this  being  paid.  At 
all  events  the  evidence  shews  that  a  distress  might  have  easily 
been  made  on  the  premises  if  the  ofl&cers  failed  to  collect  in 
the  ordinary  way.  -Now,  the  onus  is  on  the  municipality  to 
shew  that  the  pre-requisites  prescribed  by  the  statute  have 
been  observed — those,  namely,  which  are  set  forth  in  sees.  147, 
152,  and  153 — and  therein  there  is  a  total  failure  of  legal  evi- 
dence. The  observance  of  these  preliminaries  has  been  time 
and  again  declared  to  be  of  fundamental  importance,  and  fail- 
ing to  prove  that  the  directions  of  the  statute  have  been  prop- 
erly carried  out,  there  is  a  failure  to  prove  that  the  compul- 
sory power  of  sale  has  been  validly  exercised.  In  my  opinion, 
there  is  not  sufficient  evidence  to  support  a  l^al  tax  sale  and 
deed,  and  both  must  be  vacated,  with  costs  of  suit  to  plain- 
tiff as  against  defendant  Parton.  The  Parry  Sound  Lumber 
Company  were  purchasers,  but  transferred  the  right  to  get  a 
deed  to  their  co-defendant,  and  do  not  actively  defend.  They 
were  not  necessary  parties,  but  are  proper,  and  should  bear 
their  own  costs.  As  against  the  costs,  defendant  Parton  is 
entitled  to  have  a  set-off  for  so  much  as  he  has  paid  in  th«; 
way  of  arrears  of  taxes,  with  the  proper  rate  of  interest,  which 
may  be  computed  by  the  registrar. 

I  may  just  note  that  I  do  not  give  effect  to  the  objection 
raised  at  the  trial  that  plaintiff  has  no  loous  standi.  I  ruled 
against  it  at  the  time,  and  adhere  to  that  view.  Though  his 
status  as  sole  locatee  is  not  declared  till  it  is  so  by  the  act  of 
the  Crown  on  27th  July,  1904  (which  was  after  the  writ  had 
issued),  still  that  appears  on  the  pleadings,  and  was  not 
objected  to  before  the  trial,  and  was  then  raised  only  ore  tenus. 
Still  it  appears  that  before  the  actual  location  he  was  equit- 
ably interested  in  the  land  so  as  to  give  a  right  to  attack  the 
tax  sale  in  the  interests  of  himself  and  others.  An  objection 
might  have  been  raised  for  want  of  parties;  but  while  the 
declaration  of  the  Crown  in  plaintiff^s  favour  as  sole  locatee 
stands,  this  is  a  matter  that  does  not  concern  the  Court. 
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Cartwright,  Master.  September  20th,  1905. 

chambers. 

MUIR  V.  GUINANB. 

Pleading — Statement  of  Claim — Nonrconformit^  with  Writ  of 
Summons — Statute  of  Limitations. 

On  8th  April,  1904,  the  writ  of  summons  in  this  action 
was  issued,  indorsed  as  follows: — 

"  The  plaintiffs'  claim  is  for  the  balance  of  the  price  of 
goods  sold  and  delivered  amounting  to  $3,221.04,  including 
interest. 

The  following  are  the  particulars: 

1898. 

May.    To  amount  of  claim  filed  with 

Messrs.  Clarkson  &  Cross $2,892  18 

July  10.    By  dividend $368  75 

1899. 

Feb.  27.    By  dividend 57  84 

426  59 

$2,465  59 
Interest  to  date 755  45 

Total   $3,221  04 

The  writ  was  not  served  until  some  time  in  December. 
Then  followed  certain  proceedings  reported  in  5  0.  W.  R. 
324  and  6  0.  W.  R.  64. 

The  plaintiffs  complied  with  the  order  allowing  them  to 
proceed,  and  on  7th  September  instant  served  their  state- 
ment of  claim. 

In  paragraphs  3  and  4  the  claim  was  for  the  goods  sold; 
and  in  11  of  the  remaining  paragraphs  claims  were  made  for 
certain  bills  of  exchange  which  were  said  to  have  been  given 
in  payment  of  the  goods  referred  to  in  the  4th  paragraph. 
These  bills  were  in  amount  $145  less  than  the  items  given  in 
paragraph  4. 
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The  defendant  moved  to  strike  out  all  mention  of  the  bills, 
(1)  afi  being  embarrassing,  (2)  a^  being  an  improper  extension 
of  tlie  indorsement. 

8.  B.  Woods,  for  defendant. 

A.  B.  Clute,  for  plaintiffs. 

The  Master  : — The  real  ground  of  the  motion  is  apparent 
when  the  fact«  are  considered. 

For  some  reason  the  writ  was  not  ii^sued  until  more  than 
6  years  after  the  deliver}-  of  over  $2,000  in  value  of  the  gootls 
sued  on.  This  part  of  the  claim  would  therefore  be  barred 
unless  the  plaintiffs  can  recover  on  the  bills,  the  earliest  of 
them  not  being  due  until  1st  June. 

If  tlie  motion  is  to  succeed  it  must  he  on  the  second 
ground,  as  there  is  no  embarrassment. 

The  cases  on  Rule  244  are  few.  They  are  collected  and 
di>cusse<l  in  an  article  in  20  C.  L.  T.  p.  G7. 

If  it  were  not  for  the  question  of  the  St^itute  of  Limita- 
tions there  can  be  no  doubt  that  the  motion  must  fail.  For 
the  plaintiffs  would  at  worst  l^e  allowed  to  amend  their  in- 
dorsement, if  this  wa<?  necessan*  to  support  the  statement  of 
claim. 

But  it  is  argued  that  the  paragraphs  sought  to  be  expunged 
plainly  set  up  a  different  cause  of  action  from  that  in  the  in- 
dorsement,' bwause  the  statute  will  bar  the  recovery  on  the 
goods,  but  not  on  the  bills. 

This  sounds  plausible — but  still  it  is  not  convincing.  The 
present  inclination  of  the  Courts  is  strongly  against  summary 
excision  of  pleadings,  and  Eule  312  is  to  bo  observe<\  in  tlie 
spirit  as  well  as  in  the  letter,  so  as  to  have  the  substiintial 
question  in  a  case  decided  according  to  right  and  justiw. 

The  amount  of  $2,892.18  in  the  indorsement  is  the  same 
as  that  given  in  ])aragraph  14  of  the  statement  of  claim.  It  is 
not  going  verA*  far  to  treat  the  indorsement  as  being  a  claim 
for  these  bills  as  now  detailed  in  the  statement  of  claim. 

It  may  also  be  that  the  plaintiffs  can  use  these  bills  as 
acknowledgments  of  the  goods  sued  on,  and  so  they  would  be 
a  bar  to  the  statute.  The  giving  of  them  would  be  a  material 
fact  on  which  the  plaintiffs  rely  to  prove  their  case.  They 
coulil  certainly  be  st*t  up  in  reply  to  a  phni  of  the  statute,  and 
coul  1  not  be  objected  to  if  so  pleaded. 


HE   FJLLLliS.  3^5 

The  motion  will  be  dismissed  with  costs  in  the  cause  to 
plaintiffs  only 

The  defendant  should  serve  his  statement  of  defence  in  ci 
week. 


Cartwright,  Master.  September  20th,  1905. 

chambers. 

RE  PALLIS. 

Life  Insurance —  Claim  under  Policy —  Time  for  Making  — 
Extenf^ion  —  li.  >\  i).  Us:r:  eh.  203,  sec.  IJfS  (J) — Cun- 
struct i (in  of. 

One  W.  IL  Fallis  was  killed  while  in  the  employ  of  the 
(iaml  Trunk  Railway  Company  on  28th  September,  1904. 
At  the  time  of  his  death  he  was  a  member  of  the  Grand 
T;unk  Railway  Insurance  and  Provident  Society,  by  reason 
whereof  his  widow  became  entitled  to  $250. 

As  administratrix  of  the  deceased  his  widow  began  an 
action  for  damages  against  the  railway  company  on  3rd  Feb- 
ruiiry,  1905.  By  rule  65  of  the  insurance  society,  it  is  pro- 
vided that  "  the  acceptance  in  whole  or  in  part  by  any  em- 
ployee, or  his  legal  representative,  of  any  compensation  from 
the  society  on  account  of  any  such  death  or  injury,  shall  there- 
by release  and  forever  discharge  the  said  company  from  any 
f  uril'.er  claim  for  damages  or  compensation  on  account  there- 
of.^^ 

This  provision  was  annulled  by  4  Edw.  VII.  eh.  31,  sec. 
1  (D.)  The  validity  of  the  Act  was  atHrmed  by  the  Supreme 
Court  of  Canada  in  In  re  Railway  Act  Amendment,  36 
S.  C.  R.  136.  But  an  appeal  to  the  Privy  Council  from  the 
judgment  had  been  taken,  so  that  the  proclamation  necc*ssary 
to  bring  the  Act  into  force,  as  provided  by  sec.  2,  had  not  been 
issued. 

The  defendants  set  up  the  above  rule  in  their  statement  of 
defence  in  the  action  referred  to,  and  tlie  plaintiff  theiein 
feared  to  bring  any  action  on  the  insurance  certificate  or 
acc.'pt  the  benefit  tbereof  before  the  ]K*n(linfr  acticm  had 
ended.  In  the  regular  course  it  would  be  tried  at  Hamilton 
on  9!h  October,  1905. 
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The  widow  (plaintiff  in  that  action)  now  moved  under 
R.  S.  0.  1897  ch.  203,  sec.  148,  sub-see.  2,  for  an  order  extend- 
ing the  time  for  making  a  claim.  The  sub-section  provides 
that  "notwithstanding  any  stipulation  or  agreement  to  the 
contrary,  any  action  or  proceeding  against  the  insurer  for  the 
recovery  of  any  claim  under  or  by  virtue  of  a  contract  of  in- 
surance of  the  person  may  be  commenced  at  any  time  within 
the  term  of  one  year  next  after  the  happening  of  the  event  in- 
sured against  or  within  the  further  term  of  6  months,  by  leave 
of  a  Judge  of  the  High  Court  or  the  Master  in  Chambers, 
upon  its  being  shewn  to  his  satisfaction  that  there  was  a 
reasonable  excuse  for  not  commencing  the  action  or  proceed- 
ing within  the  first  mentioned  term." 

The  year  would  expire  on  27th  September,  1906.  The 
motion  was  made  quia  timet,  and  on  the  analogy  of  the  re- 
newal of  a  writ  of  summons  which  had  not  been  ^Jerved. 

J.  G.  Farmer,  Hamilton,  for  the  widow. 

L.  G.  McCarthy,  K.C.,  for  the  company,  objected  that  the 
motion  was  premature.  He  argued  that  the  effect  of  the  sta- 
tute wa-?  to  give  power  to  enlarge  the  time  after  the  expira- 
tion of  a  year  during  the  ensuing  six  months. 

The  Master: — I  agree  with  the  construction  contended 
for  by  Mr.  McCarthy.  It  will  be  time  enough  to  renew  the 
motion  after  the  trial  has  taken  place  or  when  the  6  months 
are  coming  to  an  end.  The  application  can  then  be  considered 
on  the  merits.  At  present  it  is  like  moving  on  1st  Septem- 
ber to  renew  a  writ  issued  on  2nd  January,  because  plaintiff 
fears  he  may  not  be  able  to  serve  it  before  the  end  of  the 
year. 

The  result  of  the  pending  action  may  render  any  renewal 
of  the  motion  unnecessary.  But  it  can  be  brought  up  again 
if  it  is  thought  desirable. 

I  do  not  think  it  is  a  case  for  costs. 


Boyd,  C.  September  20th,  1905. 

chambers. 

BLACK  V.  LEITCH. 

Judgment — Assignment  of — Notice — Set-off  of  After-Acquired 
Judgment  against  Assignor. 

Appeal  by  James  Pool,  assignee  of  judgment  recovered  by 
plaintiff  against  defendant,  from  order  of  a  local  Judge,  al- 


BLACK  V.  LEITCH.  387 

lowing  a  setroff  of  a  judgment  against  the  plaintiff  assigned 
to  defendant. 

Shirley  Denison,  for  appellant. 

J.  M.  Ferguson,  for  defendant. 

Boyd,  C.  : — It  is  perfectly  clear  in  equity  that  from  the 
moment  the  assignment  of  a  chose  in  action  is  notified  to  the 
party  concerned,  the  assignee  is  the  owner  of  that  contract 
and  all  belonging  to  it:  Blackburn,  J.)  in  Wilson  v.  Qubriell, 
3  B.  &  S.  218.  That  is  a  proposition  applicable  to  the  present 
appeal,  which  is  not  displaced  by  the  provisions  of  the  Judica- 
ture Act,  sec.  68  (5),  which  gives  extended  relief  at  law  where 
express  written  notice  of  the  assignment  has  been  given  to  the 
debtor.  The  equitable  rights  exist  irrespective  of  the  statute: 
Bateman  v.  Hurd,  [1904]  2  K.  B.  530,  and  Brandt  v.  Dumpf, 
in  House  of  Lords,  21  Times  L.  R.  710,  reversing  the  judg- 
ment of  the  Court  of  Appeal  in  S.  C,  [1904]  1  K.  B.  387. 

Upon  the  evidence  I  cannot  hesitate  to  hold  that  Leitch 
was  well  advised  of  this  assignment  to  Pool  soon  after  it  had 
been  made,  i.e.,  1903.  Execution  was  then  issued  upon  it,  and 
the  aflBdavits,  which  are  not  answered  or  disputed  tinder  oath, 
state  that  Leitch  had  the  notice  thereof,  he  sending  an  author- 
ized person  to  Pool  in  order  to  a  settlement  of  the  claim. 
That  person  is  sworn  to  be  the  solicitor  and  nephew  of  the 
said  defendant,  and  there  is  no  denial  or  explanation.  This, 
upon  a  summary  application,  is  sufficient  to  induce  the  con- 
clusion that  though  Leitch  had  not  written  notice,  he  had 
practical  notice  which  put  him  in  motion,  and  no  doubt  sug- 
gested the  subsequent  acquisition  of  the  judgment  against 
Black  which  he  now  asks  to  have  set  off.  But  he  cannot  thus 
by  subsequent  purchase  derogate  from  the  prior  right  of  Pool 
to  enforce  the  judgment  assigned  to  him  in  its  integrity, 
without  being  reduced  or  satisfied  by  a  set-off  subsequently 
acquired. 

The  cases  cited  to  me  were  not  before  the  learned  Judge; 
but  they  appear  conclusive  against  the  validity  of  his  order. 
There  should  be  no  set-off,  and  Pool  should  be  at  liberty  to 
enforce  his  judgment,  as  advised,  by  process  of  law. 

The  respondent  must  pay  the  costs  of  application  and 
appeal. 

I  give  no  effect  to  the  objection  that  the  assignee  has  no 
locus  standi. 
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Boyd,  C.  September  20th,  1905. 

OHAMBEBS. 

Re  DAVIES  and  JAMES  BAY  R.  W.  CO. 

Railway — Expropriation  of   Land  —  Immediate  Possession — 
Security — Compensation  and  Costs — Quantum. 

Motion  by  the  company  under  the  Dominion  Railway  Act 
for  a  warrant  for  immediate  possession  of  land  sought  to  be 
expropriated  for  the  company's  railway. 

A.  H.  Royce,  for  the  company. 

C.  H.  Ritchie,  K.C.,  for  the  land  owner. 

Boyd,  C: — I  cannot  hope  to  satisfy  either  party  as  to  the 
amount  to  be  paid  into  Court.  It  seems  a  proper  case  to  grant 
the  warrant  for  immediate  possession,  and  that  is  not  dis- 
puted. The  only  diflference  between  the  parties  is  how  much 
'^  security  "  should  be  deposited  in  Court,  and  that  is  by  the 
statute  to  be  a  "  sum  in  the  Judge's  estimation  sufficient  to 
cover  the  probable  compensation  and  costs  of  arbitration."  It 
is  a  comparatively  easy  matter  to  approximate  to  the  value  of 
land  taken,  but  it  is  a  more  complex  task  to  gauge  what  would 
be  a  fair  estimate  for  damages  sustained  by  severance  of  the 
expropriated  part  from  the  entire  stock  farm — on  meag.o 
affidavits.  The  evidence  is  hopelessly  at  variance,  langing 
from  about  $3,000  to  $50,000.  I  think  that  a  sufficient  safe- 
guard will  be  provided  for  the  owner  if  the  company  pay  into 
Court* $8,000  and  undertake  to  proceed  forthwith  with  the 
arbitration  proceedings.  The  present  estimate  does  in  no  way 
affect  what  may  be  the  outcome  of  the  arbitration  as  to  the 
proper  amount  of  payment  for  what  is  expropriated  and 
damages. 

Costs  of  application  are  covered  by  sec.  1 72  of  the  statute, 
3  Edw.  VIII.  ch.  58  (D.) 


PLEyDERLEITU   v.  i^AIlTH.  ayy 

September  20th,  1905. 

DIVISIONAL  COURT. 

PLENDERLEITH  v.  SMITH. 

Mortgage  —  Foreclosure  —  Action  —  Parties  —  Devisee  of  De- 
ceased Mortgagor  —  Executors  —  Joint  Assignees  of  Mort- 
gage  —  Death  of  One  —  Action  by  Survivor  —  Trustees — 
Objection — Laches — Action  to  Open  Foreclosure. 

Appeal  by  plaiiitiflf  from  judgment  of  Street,  J.,  5  0.  W. 
B.  753,  dismissing  action. 

T.  Hislop,  for  plaintiff. 

J.  B.  O'Brian,  for  defendants. 

The  Court  (Meredith,  C.J.,  Clute,  J.,  Anglin,  J.), 
dismissed  the  appeal  with  costs. 


Cartwright,  Master.  September  21st,  1905. 

chambers. 

SPARROW  V.  BLUE  RIBBOX  THEATRICAL  CO. 

Dismissal  of  Action — Onier  on  Defuuil  of  t>v(  nrily  f^.r 
— Motion  to  Set  aside — Costs — Rule  1203 — Construction, 

Motion  by  plaintiffs  to  set  aside  order  dismissing  action 
for  non-compliance  with  order  for  security  for  costs. 

C.  A.  Moss,  for  plaintiffs. 

R.  W.  Eyre,  for  defendants. 

The  Master: — The  motion  is  similar  to  that  made  in 
Muir  V.  Guinane,  ante  64,  in  it5  nature  and  the  grounds  of 
the  application.  I  refer  to  what  1  said  there,  and  apply  the 
decision  to  this  case. 

Some  discussion  took  place  as  to  the  precise  grammatical 
meaning  of  Rule  1203,  and  whether  the  order  moved  against 
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was  justified  under  the  wording  of  the  Rule,  which  is  as  fol- 
lows :  "  Where  an  order  for  security  for  costs  provides  that, 
in  default  of  security  being  given,  the  cause  or  matter 
shall  be  dismissed  with  costs  against  a  defendant,  the  Court 
or  a  Judge,  upon  default  being  made  in  giving  security  pur- 
suant to  the  order,  may,  upon  an  ex  parte  application,  order 
that  the  cause  or  matter  be  dismissed  with  costs  against  such 
defendant." 

On  a  first  perusal  it  would  seem  to  order  costs  to  be  paid 
by  the  defendant.  But  I  am  satisfied  that  regard  may  be  had 
to  the  other  neighbouring  Rules,  especially  1202,  so  as  to 
justify  the  application  of  it  which  has  been  made  ever  since 
it  was  passed.  If  the  words  "  with  costs  "  are  looked  at  ad  if 
in  a  bracket,  this  result  would  be  obtained.  So,  too,  if  the 
word  "  as  "  were  inserted  before  "  against "  in  the  3rd  and 
5th  lines.  Or  the  words  "  with  costs  '^  might  be  trans^iosed 
or  otherwise  dealt  with,  as  has  been  practically  done  in  the 
well  known  case  of  Lord  Tenterden's  Act,  9  Geo.  IV.  ch.  14, 
sec.  6,  where  the  word  "  upon  "  must  be  read  as  "  thereupon,'' 
as  in  R  S.  0.  1897  ch.  146,  sec.  7. 

The  costs  of  the  motion  will  be  to  defendants  in  any 
event.    Plaintiffs  must  give  the  usual  security  within  a  week. 


Boyd,  C.  September  22nd,  1905. 

weekly  court. 

Re  smith. 

Will — Construction  —  Devise  of  "all  my  Real  Estate,"  Fol- 
lowed ly  Description — Will  Speaking  from  Death — After- 
Acquired  Land — Devolution. 

Motion  by  executor  for  order  under  Rule  938  declaring 
construction  of  will  of  W.  H.  Smith,  deceased. 

J.  A.  Hutcheson,  K.C.,  for  executor. 

"W.  E.  Raney,  for  Margaret  Kerr  and  W.  H.  Kerr. 

J.  E.  Jones,  for  the  majority  of  the  next  of  kin. 

M.  C.  Cameron,  for  an  infant. 


RE  SMITH.  391 

Boyd,  C: — This  case  falls  within  the  rule  of  construc- 
tion expressed  by  the  Lord  Chancellor  in  West  v.  Landry,  11 
H.  L.  C.  384,  that  the  entirety  which  has  been  expressly  and 
definitely  given  shall  not  be  prejudiced  by  an  imperfect  and 
inaccurate  enumeration  of  the  particulars  of  the  specific  gift. 
This  rule  of  common  sense  is  now  alike  applicable  to  testa- 
mentary dispositions  whether  of  land  or  of  personal  property 
by  virtue  of  the  Wills  Act  and  the  Devolution  of  Estates  Act. 
The  will  speaks   from  the  time  of   the  death   so  as  to  carry 
after-acquired  lands  if  no  contrary  intention  appears  therein, 
and  the  characteristics  of  realty  and  personalty  are  so  assimi- 
lated that  the  whole  is  to  be  distributed  as  personal  property. 
It  was  always  the  rule  that  a  general  gift  of  personal  property 
carried  the  whole  personalty,  though   there  might  be  an  im- 
perfect enumeration  of  the  particulars  of  the  estate:     Dean 
V.  Gibson,  L.  R.  3  Eq.  713.    And  it  would  seem  that  no  reason 
now  exists   to  make  such  a  distinction   quoad  realty  as  was 
adverted  to  in  Crombie  v.  Cooper,  22  Gr.  267,  and  24  Gr.  470. 
The  effect  of  that  decision  is,  I  think,  a  good  deal  reduced  by 
Vansickle  v.  Vansickle,  9  A.  R.  352,  but  neither  case  covers 
the  precise  point  which  arises  on  this  will.  The  words  used  in 
the  Crombie  case  as  to  the  disposition  of  the  ^^  remainder " 
were  not  so  comprehensive  as  the  expression  in  this  will,  which 
is  ^'  all  my  real  estate,'*  being  composed  of,  etc.    The  parti- 
cular lot  mentioned  was  an  accurate  designation  of  the  estate 
at  the  date  of  the  will,  but  was  not  so  at  the  date  of  the  death. 
But  I  cannot  read  any  expressed  indication  on  the  face  of  the 
will  to  exclude  subsequently  acquired  land.     The  history  of 
the  testator's  property,  as  to  when  he  obtained  it,  is  not  to  be 
considered:    Higgins   v.  Dawson,    [1902]     A.   C.    7.       The 
testator,  reading  the  will  before  death   and   knowing  that  it 
carried  after-gotten  land,  might  well  leave  it  as  it  is,  cover- 
ing all  his  then  real  estate.    If  this  will  had  been  executed  on 
the  day  of  the  death,  it  would  clearly  have  carried  all  his  land 
— though  by  mistake  he  had  specifically  described  only  part  of 
it — ^because  the  presumption  against  intestacy  and  the  general 
words  of  description  would   have  prevailed   against  the  pre- 
sumption against   disinheriting    the   heir.     .     .     .     [Refer- 
ence to  Re  Champion,  1  Bush.  Eq.  (N.  C.)  246;  Durboran  v. 
Durboran,  67  Kans.  139.1 

All  the  land  goes  by  the  will  to   the  beneficiaries  named. 
Costs  out  of  estate. 


392  ^'^^  ONTARIO   WEEKLY  REPORTER. 

Boyd,  C.  September  22nd,  1905. 

WEEKLY   COURT. 

Be  MclNTYBE. 

Will — Coustrudion — Vested  Estates  —  Survivorship — Sale  of 
Land — Death  of  Devisee  before  Sale. 

Motion  by  the  surviving  son  of  Mary  Mclatyre,  deceased, 
for  an  order  declaring  the  construction  of  her  will. 

D.  W.  Saunders,  for  the  applicant. 

J.  R.  Meredith,  for  the  infant  children  of  a  deceased  son 
of  the  toj^tatrix. 

Boyd,  C.  : — By  the  mother's  will  the  land  is  vested  in  the 
two  sons,  and  becomes  absolutely  vested  in  the  younger  on  his 
attaining  21  years  of  age.  The  will  directs  the  executors  to 
sell  tliese  lands  and  divide  the  proceeds  equally  between  the 
two  as  soon  after  her  death  ai?  the  law  permit**,  but  not  before 
the  younger  attains  21. 

He  did  attain  21,  and  no  sale  has  taken  place,  and  both 
executors  are  dead.  It  is  argued  that  because  of  the  estate  by 
curt^esy  out^standing  in  the  second  husband  of  the  mother, 
there  could  have  been  no  profitable  sale  before  he  died.  That 
is  to  intro<liice  a  foreign  element  into  the  testamentary  dis- 
positions, which  cannot  be  so  modified. 

It  is  tlien  sought  to  read  the  4th  clause  ("  in  case  one  of 
my  said  sons  die  previous  to  the  property  aforesaid  being 
divid(M:l,  the  other  is  to  have  tlie  whole  of  it  "),  as  giving  all  to 
the  elder  son,  who  now  survives,  and  cut  out  the  children  of 
the  younger  son,  who  was  3(5  ye-ars  of  age  at  his  death.  But 
the  period  of  division  is  contemplated  as  arising  on  the  major- 
ity of  tlio  youiigi^t  son,  and  the  subswjuent  delay  in  actual 
conversion  of  the  land  into  money  is  not  to  he  taken  as  diveift- 
ing  tho  moii^tv  of  the  vounirer  son  when  of  asn\ 

Ehnn  v.  Klwin,  8  Ves.,  is  wi'loly  di^tingui^hable.  There 
th.e  sale  was  .-uspended  till  the  expiration  of  a  life  estate,  and 
the  donation  was  onlv  of  the  j)roceeds  uix)n  and  after  sale 
!  ad. 

I  declare  the  land  to  go  in  iiioj»»tio<i,  one-half  to  .-Vrehibald, 
and  the  ot^er  to  the  chihlron  of  James  in  equal  shares. 
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Falconbridge,  C.J.  September  16th,  1905. 

CHAMBERS. 

Ke  McEACHREN. 

Distribution  of  Estates — Next  of  Kin — Ascertainment — Cou- 
sins— First  Cousins  once  Removed, 

Application  by  the  administrator  of  the  estate  of  Isabella 
McEachren,  deceased,  for  an  order  for  the  administration 
and  distribution  of  her  said  estate,  consisting  of  about  $3,000 
personalty  and  $300  realty,  which  came  to  her  on  the  part  of 
neither  parent. 

Isabella  McEachren  died  intestate  and  unmanned.  There 
were  2  daughters  of  a  deceased  sister  of  the  intcj^tate';^  father, 
and  16  or  more  grandchildren  of  the  deceased  brothers  and 
sisters  of  the  intestate's  mother.  The  intestate's  father  and 
mother  were  dead.  No  brothers  or  sisters,  or  children  of 
such,  survived  her. 

The  question  was  whether  the  16  grandchildren  of  the 
brothers  and  sisters  of  the  intestate's  mother,  were  entitled  to 
participate,  by  representation  of  their  deceased  parents,  with 
the  2  daughters  of  the  deceased  sister  of  the  intestate's  father,, 
in  the  distribution  of  the  estate. 

E.  A.  Forster,  for  the  administrator. 

Robert  Wardrope,  for  the  2  daughters  of  the  deceased 
sister  of  the  intestate^s  father. 

W.  B.  Raymond,  for  the  16  grandchildren  of  the  intes* 
tate's  mother's  deceased  brothers  and  sisters. 
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The  following  authorities  were  referred  to: — Bowen  v. 
Ldttlewood,  1  P.  Wms.  593;  Crowther  v.  Cawthra,  1  0.  R. 
;128;  Walker  v.  Allen^  24  A.  R.  336;  Re  Colquhoun,  26  0. 
'R.  104;  Devolution  of  Estates  Act,  R.  S.  0.  1897  ch.  127, 
a^csL  6,  37,  53;  Statute  of  Distributions,  22  &  23  Car.  II. 
ch.  IG. 

Falconbridge,  C.J. : — I  am  of  opinion  that  there  is  no 
representation  of  collaterals  of  this  class,  and  -hat  the  2 
daughters  of  the  deceased  sister  Oi  tlx  mtesta'e's  laLlior  take 
to  the  exclusion  of  the  16  grandchildren  of  the  deceased 
brothers  and  sisters  of  the  intestate's  mother.  The  Statute 
of  Charles,  being  in  force  here,  is  applicable  to  the  present 
case.  The  word  "  prospectively  "  in  sec.  37  of  the  Devolution 
of  Estates  Act  does  not  exclude  the  operation  of  the  Statute 
of  Charles  by  making  applicable  sees.  38  to  55  of  the  Devolu- 
tions of  Estates  Act  to  descents  subsequent  to  1886,  the  word 
having  reference  to  the  period  prospectively  from  1852  to 
1886. 

Costs  of  all  parties  to  be  paid  out  of  the  estate. 


September  22nd,  1905. 

DIVISIONAL  COURT. 

RANDALL  v.  SHIER. 

Master  and  Servant — Injury  to  Servant — Conseqvpnt  Death 
— Negligence — Workmen's  Compensation  Act — Person  In- 
trusted  with  Superintendence — Evidence  of  Negligence — 
Case  for  Jury. 

Appeal  by  plaintiffs  from  judgment  of  Boyd,  C,  in  an 
action  tried  at  Bracebridge  on  29th  May  last,  withdrawing 
the  case  from  the  jury  at  the  close  of  plaintiffs'  case,  upon 
the  groimd  that  there  was  no  case  to  go  to  the  jury. 

The  action  was  brought  under  the  Workmen's  Compen- 
sation for  Injuries  Act  for  damages  for  injuries  which  re- 
sulted in  the  death  of  Louis  Randall,  the  husband  and  father 
of  plaintiffs,  which  was  alleged  to  have  been  caused  by  the 
actionable  negligence  of  defendants. 

S.  F.  Washington,  K.C.,  for  plaintiffs. 

J.  B.  Clarke,  K.C.,  for  defendant. 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J.: — The  deceased  was  a  workman  in  the 
employment  of  the  defendant  company,  who  were  engaged 
in  lumbering  operations  in  the  Muskoka  district.  They  had 
a  slide  used  for  floating  their  timber,  the  waters  for  which 
were  supplied  from  a  lake  called  Porcupine  lake,  and  the 
modus  operandi  was,  when  the  logs  were  ready  to  be  floated, 
to  send  3  men  to  various  points  upon  the  line  of  the  chute 
witli  flags  for  the  purpose  of  signalling  from  one  to  the  other 
to  the  dam  in  case  of  any  difficulty  arising  while  the  logs 
were  passing  down  the  slide. 

The  deceased  was  sent  to  the  lower  end  of  these  places — 
the  one  nearest  the  outlet  of  the  slide.  The  evidence  shews 
that  there  was  a  path  beside  the  slide,  which  was  the  proper 
way  for  passing,  a  safe  and  convenient  way  for  the  workmen 
to  pass  and  for  the  deceased  in  doing  his  work  to  pass  to  the 
position  assigned  to  him.  The  men  were  in  the  habit  of 
passing  down  the  slide,  as  a  more  easy  way,  perhaps,  than 
the  road  which  was  provided.  That  was  known  to  the  fore- 
man of  the  work. 

There  was  evidence  that  the  manager  or  director  or  sup- 
erintendent of  the  company  had  given  orders  that  the  men 
should  not  use  the  chute  as  a  means  of  going  to  and  from 
their  work,  and  that  that  was  communicated  to  the  deceased 
by  the  foreman. 

The  irresistible  inference  from  the  evidence  is,  that  at 
the  time  when  the  water  was  about  to  be  let  into  the  slide, 
of  when  there  was  water  in  it,  it  was  a  highly  dangerous 
thing  to  pass  up  or  down  the  slide. 

The  Chancellor  was  of  opinion  that  the  deceased  had 
recklessly  disregarded  the  instructions  which  had  been  given 
to  him,  and  that  his  death  was  due  to  his  own  want  of  care, 
and  not  to  the  negligence  of  the  defendant  company ;  and  if 
the  case  had  been  that  in  walking  along  this  slide,  which  was 
slippery  even  when  the  water  was  not  passing  through  it, 
an  accident  happened  to  the  deceased,  there  would  be  no 
ground  for  quarrelling  with  the  conclusion  to  which  the 
Chancellor  came. 

There  is,  however,  an  aspect  of  the  case  which  does  not 
appear  to  have  been  presented,  or,  at  all  events,  to  have  been 
clearly  presented,  at  the  trial,  and  it  is  an  aspect  which  pre- 
sents difficulty  in  supporting  the  ruling  of  the  Chancellor. 
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There  is  evidence  from  which  the  jury  might  conclude 
that  the  foreman  directed  the  deceased  to  go  to  liis  work 
very  shortly  before  his  death  happened,  that  the  foreman 
knew  that  the  probabilities  were,  that,  notwithstanding  the 
orders  that  had  been  given,  the  deceased  would  use  the  chute 
as  the  way  of  going  to  his  work.  There  is  also  evidence  that 
the  foreman  directed  the  taking  out  of  the  stop  logs  and  the 
letting  of  the  water  into  the  chute  very  soon  after  the  de- 
ceased had  left  to  take  his  position,  evidence  from  wliich  the 
jury  might  conclude  tliat  he  did  so  when,  had  he  thought, 
he  must  have  concluded  or  believed  that  it  was  highly  pro- 
bable that  the  deceased  was  taking  the  chute  as  his  route  to 
his  place  of  work,  and  that  the  water  being  let  in  would 
endanger  his  safety. 

That  being  so,  it  seems  to  us  that  there  was  matter  upon 
which  the  jur}'  must  pass. 

The  provision  of  the  Workmen's  Compensation  for  In- 
juries Act  which  plaintiff  invokes  is  the  second  sub-section 
of  sec.  3,  applicable  to  a  case  where  personal  injury  is  caused 
to  a  workman  by  reat^on  of  the  negligence  of  any  person  in 
the  service  of  the  emplo}'er  who  has  any  superintendence  in- 
trusted to  him  whilst  in  the  exercise  of  such  superintendence. 

The  man  who  gave  the  order  to  the  deceased  to  go  to  the 
work,  tlie  man  who  controlled  the  operations  at  the  dam, 
was  a  person  in  superintendence,  and  we  think  there  is  evi- 
dence from  which  a  jury  might  find  negligence,  depending 
upon  their  conclusions  whether  or  not  he  knew  or  should 
have  known  that  the  deceased  would  be  put  in  danger  by  the 
letting  on  of  the  water,  and  that  was  done  in  the  exercise 
of  his  superintendence,  within  the  meaning  of  the  statute. 

The  evidence  does  not  shew  that  he  knew,  but  there  is 
evidence  from  which  the  inference  might  be  drawn  that  he 
should  have  known. 

The  evidence  is  not  very  clear  as  to  the  time  that  elapsed 
between  the  time  when  the  deceased  went  to  his  work  and 
Krhen  the  water  was  let  on,  but  there  is  evidence  that  it 
might  have  been  byt  a  very  short  time,  because  a  man  named 
Ellis,  who  was  sent  down  the  slide  very  shortly  after,  was 
overtaken  by  the  water  before  he  had  gone  more  than  half 
the  length  of  the  slide,  and  he  had  told  the  foreman  that  he 
might  let  the  water  on  as  soon  as  ho  passed  a  certain  point 
in  the  slide  not  far  from  the  dam. 
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We  say  nothing,  of  course,  as  to  the  weight  of  the  evi- 
dence. The  sole  question  we  deal  with  is  whether  there  was 
evidence  proper  to  be  submitted  to  the  jury  of  n^ligence 
such  as  has  been  indicated,  and  we  think  there  was. 

We  think  that  there  should  be  a  new  trial,  and  that  the 
costs  of  the  last  trial  and  of  the  appeal  should  follow  the 
event. 


September  22xd,  1905. 

DIVISIONAL  COURT. 

Re  WILSON  v.  McGINNIS. 

Division  Courts  —  Service  of  Summons  —  Right  of  Plaintiff 
io  Serve — Rights  of  Bailiff — Mandamus  to  Clerk. 

Appeal  by  plaintiffs  from  order  of  Magee,  J.,  ante  146, 
refusing  plaintiffs*  motion  for  a  mandamud  to  the  clerk  of 
the  6th  Division  Court  in  the  county  of  Victoria  to  deliver 
the  summons  and  copy  to  the  plaintiffs  for  service. 

W.  H.  Blake,  K.C.,  for  plaintiffs. 

J.  E.  Cartwright,  K.C.,  for  the  Attorney-General. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J. : —  .  .  .  We  agree  with  the  conclu- 
sion of  Magee,  J.,  and  the  reasons  assigned  for  that  conclu- 
sion. .  .  .  The  provisions  of  sec.  99  of  the  Division 
Co^rt  Act  emphasize  the  points  which  are  made  by  my 
learned  brother: — 

"99.  The  plaintiff  shall  furnish  the  clerk  with  the  par- 
ticulars of  his  claim  and  demand,  and  the  clerk  shall  annex 
the  plaintiff's  particulars  to  the  summons,  and  he  shall  fur- 
nish copies  thereof  to  the  proper  person  to  serve  the  same." 

This  is  a  plain  indication,  as  it  appears  to  me,  that  there 
is  to  be  found  in  the  Act  a  statement  as  to  the  proper  person 
to  serve  the  summons,   and  it  gives  emphasis   to  the  points 
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that  are  taken  upon  the  various  sections  of  the  Act  by  my 
brother  Magee  in  support  of  the  conclusion  which  he  reached. 

Appeal  dismissed  with  costs. 


Boyd,  C.  September  23rd,  1905. 

chambers. 

PIGGOTT  V.  FRENCH. 

Judicial  Sale  of  Land — Tenders  —  Sale  to  Highest  Bidder — 

Resale. 

Appeal  by  one  H.  W.  Allen  from  an  order  of  a  local 
Judge  setting  aside  the  ruling  of  a  Master,  upon  a  reference 
for  sale  of  land,  in  favour  of  the  tender  of  one  Cniickshank, 
but  directing  a  new  sale  instead  of  directing  the  acceptance  of 
the  appellant's  tender. 

F.  E.  Hodgins,  K.C.,  for  appellant. 

R.  TJ.  McPherson,  for  respondent. 

Boyd,  C: — The  Master  prematurely  opened  the  tenders 
and  declared  the  then  highest  bidder  to  be  the  purchaser. 
Afterwards,  and  within  the  extended  period  for  tendering, 
other  tenders  were  sent  in,  and  these  being  opened  it  was 
found  that  the  present  appellant,  Allen,  was  the  highest 
bidder,  but  the  Master  refused  to  consider  his  offer  because  of 
his  (the  Master's)  action  at  the  premature  opening.  This,  to 
the  extent  of  setting  aside  the  ruling  of  the  ^Master  that  Dr. 
Cruickshank  was  highest  bidder,  has  been  set  aside  by  the 
Judge,  but  he  has  gone  on  to  direct  a  new  exposure  for  sale 
and  further  advertisement,  etc. 

This  does  not  seem  to  be  the  proper  course.  The  highest 
bid  by  Allen  is  in  advance  of  all  others  and  greatly  in  exceM 
of  the  resen-ed  bid,  and  the  Court  should  keep  faith  with  him 
and  carry  out  what  was  the  condition  of  sale,  that  the  highest 
bidder  should  be  the  purchaser. 

I  give  effect  to  the  appeal,  and  refer  it  back  to  the  Master 
to  carr\'  out  the  sale  to  Allen.  He  will  be  allowed  to  deduct 
his  costs  of  application  and  appeal  out  of  the  purchase  money. 
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* 

Boyd,  C.  September  23rd,  1905. 

CHAMBERS. 

PLENDERLEITH  v.  PARSONS. 

Evidence  —  Affidamt'Yeriftting  Mortgage  Account — Cross-ex- 
amination on — Forum — Redemption  Action, 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  145,  setting  aside  appointment  issued  to  plaintiff  by  a 
special  examiner  for  the  cross-examination  of  defendant  upon 
his  affidavit,  filed  in  the  Master's  office,  verifying  defendant's 
mortgage  account,  upon  a  reference  in  an  action  for  re- 
demption. 

T.  Hislop,  for  plaintiff. 

No  one  appeared  for  defendant. 

Boyd,  C.  : —  ...  Rule  990  .  .  .  has  no  appli- 
cation to  proceedings  in  the  Master^s  office.  It  is  classed 
under  the  heading  of  "  Evidence  on  Motions,"  and  applies  to 
interlocutorv'^  or  other  proceedings  in  Court  or  Chambers 
which  are  not  referred  to  the  Ma^ster. 

The  Rules  provide  all  that  is  requis?ite  for  the  conduct  of 
affairs  in  the  Master's  office.  He  is  to  give  directions  and 
regulate  the  manner  of  proceeding  in  his  office  under  Rule 
683.  He  may  direct  the  examination  of  parties  or  of  witnesses 
under  Rules  668  and  669  as  he  may  deem  expedient.  The 
whole  conduct  of  the  reference  is  committed  to  him  by  the 
Court,  and  it  is  for  him  to  give  directions  as  to  what  is  to  be 
done  and  how  it  is  to  be  done,  subject  to  appeal  to  the  Court. 
I  do  not  think  it  is  competent  for  a  party,  under  a  reference 
in  the  Masters  office,  to  initiate  proceedings  for  the  examina- 
tion of  another  party,  on  his  affidavit  or  otherwise,  before  a 
special  examiner,  without  the  direction  of  the  Master  to 
that  effect,  and  the  order  made  in  Chambers  vacating  this  ap- 
pointment is  one  that  should  be  sustained.  I  therefore  affirm 
it.    As  no  cause  was  shewn,  there  will  be  no  costs. 

See  Garland  v.  Clarkson,  9  0.  L.  R.  281,  5  0.  W.  R.  62. 
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SeptembiJb  25th,  1905. 

DIVISIONAL  COURT. 

LINDSAY  WATER  COMMISSIONERS  v.  FAUQUIER. 

Work  and  Labour — Action  to  Recover  Value — Protection  of 
Flaintijfs'  Works  from  Injury  by  Defendant — Value  of 
Heasonably  Necessary  Work, 

Appeal  by  plaintiffs  from  judgment  of  Falconbridge, 
C.J.,  5  0.  W.  R.  635. 

G.  H.  Watson,  K.C.,  and  6.  H.  Hopkins,  Lindsay,  for 
plaintiffs. 

J.  B.  Clarke,  K.C.,  for  defendant. 

The  Court  (Boyd,  C,  Meredith,  J.,  Magee,  J.),  dis- 
missed the  appeal  without  costs. 


Cartwright,  Master.  September  26th,  1905. 

chambers. 

THEAKSTOXE  v.  THEAKSTONE. 

Husband  and  Wife  —  Interim  Alimony — Interim  Disburse- 
ments. 

Motion  by  plaintiff  for  order  for  interim  alimony  and  dis- 
bursements. 

T.  X.  Phelan,  for  plaintiff. 

A.  R.  Hasi^ard,  for  defendant. 

The  ^Master: — The  financial  ability  of  defendant  is  ad- 
mitted. The  motion  is  resisted  on  the  ground  that  plaintiff 
is  really  taking  action  because  her  husband  will  not  allow 
her  to  receive  and  lay  out  as  she  thinks  best  the  money  neces- 
sary for  household  expenses. 

The  parties  have  one  child,  a  daughter  of  about  10  years 
of  age.  They  are  living  in  the  same  house,  though  not  on 
friendly  terms.  Defendant  has  offered  to  allow  his  wife  to 
get  whatever  is  necessary  for  the  house  and  to  pay  for  all 
such  iroods. 
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On  these  grounds  counsel  for  defendant  urged  that  this 
case  comes  within  Snider  v.  Snider,  11  P.  R.  140.  But  there 
the  decision  .  .  .  was  put  on  this  ground  (p.  42) :  "  The 
plaintiff^s  case  rests  on  alleged  desertion  by  the  husband — 
no  cruelty  is  pleaded.  The  husband  is  willing  and  offers 
both  by  defence  and  by  affidavit  to  resume  cohabitation  with 
the  wife,  who  is  still  living  in  his  house.  ...  If  she  ac- 
cepts this  offer,  the  action  is  at  an  end;  if  she  refuses  it,  then 
she  is  at  fault,  and  he  is  no  longer  guilt}*  of  desertion." 

In  that  case  desertion  was  the  whole  ground  of  action.  Here 
it  is  alleged  that  defendant  refused  to  support  plaintiff  and 
assaulted  her  and  used  violent  and  abusive  language  towards 
her  both  in  1901  and  after  her  return  to  live  with  him  in 
1903.  In  this  latter  period  it  is  alleged  that  defendant  has 
refused  to  support  her,  and  has  acted  in  a  violent  and  abusive 
manner  towards  her;  that  he  has  accused  her  of  infidelity, 
and  has  many  times  threatened  the  life  of  plaintiff  and  her 
child.  This  entirely  distinguishes  this  case  from  Snider  v. 
Snider. 

Following  the  latest  decision,  Lovell  v.  Lovell,  5  0.  W.  R. 
401,  640,  I  think  the  order  should  go.  There  should  be  in- 
terim alimony  at  the  rate  of  $10  a  week,  to  commence  from 
3rd  September  instant,  and  $25  for  interim  disbursements. 

The  case  should  be  brought  to  trial  as  soon  as  possible. 


Britton^  J.  September  28th,  1905. 

TRIAL. 

WILLIAMS  v.  ALPEXA  OIL  AND  GAS  CO. 

Contract  —  Work  and  Lnhonr  —  Breach  —  Befusal  to  Allow 
Contractor  to  Complete — Construction  of  Contract — Pay- 
meni — Default — Damages, 

Action  to  recover  compensation  for  work  done  by  plaintiff 
in  drilling  for  oil  or  gas  in  the  township  of  Raleigh,  and 
for  damages  for  the  non-performance  by  defendants  of  their 
part  of  the  written  contract  entered  into  between  the  parties 
on  25th  October,  1904. 

George  A.  Savor,  Chatham,  for  plaintiff. 

0.  L.  Lewis,  Chatham,  and  R.  L.  Gosnell,  Blenheim,  for 
dofendants. 


402  ^'^^  OXTARIO   WEEKLY  REPORTER. 

Britton,  J.: — By  the  contract  plaintiff  agreed  to  drill 
an  oil  or  gas  well  for  defendants,  upon  their  land,  to  a  depth 
of  not  les4?  than  1,100  feet  and  not  to  exceed  1,500  feet,  at 
$1  a  foot.  Plaintiff  agreed  to  drill,  if  defendants  desired 
it,  to  a  greater  depth  than  1,500  feet,  but  not  to  exceed  1,800 
feet,  and  for  the  additional  depth  of  300  feet  or  less  plaintiff 
was  to  be  paid  at  the  rate  of  $1.85  per  foot.  Plaintiff  further 
a^eed  to  successfully  shut  off  all  water  to  a  depth  of  1,100 
feet  if  required,  and  to  clean  out  the  well  in  case  it  had  to 
be  shot. 

Defendants  agreed:  (1)  to  pay  at  rate  of  $15  a  day  for 
all  work,  if  any,  after  the  cleaning  and  completing  of  the 
well;  (2)  to  pay  to  plaintiff  a  bonus  of  $100  when  his  rig  fo- 
drilling  was  on  the  ground  and  ready  for  operation;  (3)  to 
furnish  all  casing  for  the  well ;  and  (4)  to  pay  to  plaintiff  50 
cents  per  foot  "  as  the  work  proceeds,"  and  the  balance  on 
completion  of  the  work. 

Defendants'  manager  pointed  out  the  site  for  the  well, 
and  plaintiff  got  his  rig  upon  the  ground  and  commenced 
work.  The  bonus  of  $100  was  paid,  and  plaintiff  continued 
the  work  until  he  had  bored  and  drilled  to  the  depth  of  about 
1,000  feet. 

From  shortly  after  the  commencement  of  work  plaintiff 
wanted  the  50  cents  a  foot  for  the  work  done,  and  frequently 
asked  for  it,  but  the  manager  did  not  pay.  On  one  occasion 
be  paid  $150,  and  that  was  all  on  that  account.  ...  On 
21st  January,  1905,  plaintiff  wanted  money  and  casing.  He 
had  put  in  casing  to  the  depth  of  894  feet,  but  then  wanted 
4  5-8  inch  casing  to  put  down  to  the  depth  of  1,000  feet,  or 
lo\\er  when  the  well  would  be  drilled  down. 

The  manager  then  took  the  position  that  he  would  not 
pay  any  more  money  on  account  of  the  50  cents  a  foot  until 
plaintiff  would  put  down  the  casing  and  successfully  shut  off 
the  water. 

I  do  not  think  defendants  right  in  their  contention. 
Plaintiff  had  no  money.  The  manager  knew  plaintiff  re- 
quired the  money  to  enable  him  to  go  on  with  the  work. 
Defendants  were  entitled  to  hold  back  50  cents  on  every  foot 
as  security  for  completion  of  work,  and  I  am  of  opinion  that 
there  was  no  good  or  valid  reason  for  refusal  to  pay  as  the 
work  progressed,  and  that  such  refusal  warranted  a  rescission 
of  the  contract  by  plaintiff. 
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I  find  that  plaintiff  did  not  refuse  to  keep  the  water  out, 
but  was  willing  to  do  so,  and  stated  his  willingness,  if  de- 
fendants would  pay  the  money  earned  and  due  according  to 
the  contract.  .  .  .  This  is  not  a  case  of  a  prior  non-per- 
formance by  plaintiff.  I  find  that  he  did  perform  his  part 
to  the  extent  of  drilling  to  the  depth  of  1,000  feet,  .and  was 
willing  to  perform  the  whole  of  his  contract,  but  was  pre- 
vented by  want  of  money  which  defendants  ought  to  have 
paid  and  refused  to  pay.    .    .    . 

I  find  that  defendants  have  derived  benefit  from  plain- 
tiff^s  work.    .    .    . 

Dalrymple  v.  Scott,  19  A.  R.  477,  decides  that  "where 
before  the  time  for  the  completion  of  a  contract  for  the  sale 
of  goods,  one  party  notifies  the  other  that  he  does  not  intend 
to  complete,  that  notification  may  be  treated  as  a  breach  and 
at  once  acted  on."     That  principle  applies.     .    .     . 

Defendants  contend  that  even  admitting  that  there  was 
a  breach,  plaintiff's  remedy  was  to  go  on  with  the  work  and 
complete  it,  and  then  sue  for  the  whole  price  of  a  completed 
job  and  for  damages,  or  to  sue  from  time  to  time  for  the  50 
cents  as  earned.  I  do  not  think  so.  I  think  plaintiff  was  at 
liberty,  not  being  in  default  himself,  to  take  defendants  at 
their  word  and  not  risk  further,  but  sue  upon  the  implied 
promise  to  pay  for  the  work  already  done  and  for  damages 
already  incurred.     .     .     . 

[Munro  v.  Brett,  8  E.  &  B.  738,  Sumpter  v.  Hedges, 
,[1898]  1  Q.  B.  673,  and  Sherlock  v.  Powell,  26  A.  R  407, 
distinguished.  Foster  v.  Wilson,  27  C.  P.  543,  and  I^oUock 
on  Contracts,  7th  ed.,  p.  259,  referred  to.] 

I  think  the  true  intention  of  the  parties  was,  and  the 
fair  construction  of  the  agreement  is,  that  clc^ault  in  the 
payment  by  defendants  to  the  extent  of  50  cents  a  foot  for 
the  drilling  actually  done  was  such  a  breach  as  would  amount 
to  complete  default  and  entitle  plaintiff  to  abandon  the  work. 

I  am  of  opinion  that  "  the  point  of  failure,"  to  pay  the 
50  cents  a  foot  for  what  was  actually  drilled,  was  so  vital 
that  plaintiff's  expectation  was  in  substance  defeated.  .  .  . 
The  conclusion  arrived  at  by  me  is  that  plaintiff  was  pre- 
vented from  fully  performing  his  contract  by  the  fault  of 
defendants. 

Plaintiff  was  not  in  default,  defendants  were,  and  plain- 
tiff was,  in  my  opinion,  entitled  to  cease  work,  and  is  entitled 
to  recover.     ... 

Judgment  for  plaintiff  for  $900  with  costs. 
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Stbeet,  J.  September  28th,  1905. 

TRIAL. 

BAKTRAM  v.  SUPREME  COUNCIL  OF  THE  ROYAL 
ARCANUM. 

Life  Insurance — Benefit  Society  —  Alteration  of  By-laws — 
Change  in  Rates — Validity  of  Contract — Power  to  Vary. 

Defendants  were  a  friendly  society,  incorporated  on  6th 
November,  1877,  in  the  State  of  Massachusetts,  under  a 
general  Act,  many  times  amended.  The  purposes  of  the  in- 
corporation were  declared  to  be,  fraternal  union  .  .  .  and 
establishing  a  fund  for  the  relief  of  sick  and  distressed  mem- 
bers, and  a  widows  and  orphans'  benefit  fund. 

Plaintiff  became  a  member  of  defendants'  Order  in  Janu- 
ary, 1879,  being  then  between  30  and  31  years  of  age,  and 
applied  for  a  *^full  rate  membership,"  which  entitled  his 
widow  at  his  death  to  a  sum  not  exceeding  $3,000,  upon  the 
condition  that  he  should  comply  in  the  future  with  the  laws,* 
rules,  and  regulations  governing  the  council*  and  the  widows 
and  orphans'  benefit  fimd  of  the  Order  at  the  time  of  the 
application,  or  that  might  thereafter  be  enacted  by  the  Su- 
preme Council  to  govern  the  said  council  and  fund.  At  the 
time  plaintiff  became  a  member  of  the  Order,  the  laws  of 
the  Order  provided  in  effect  that  upon  the  death  of  a  member 
an  assessment  should  be  made  upon  all  the  surviving  mem- 
bers, each  member  contributing  a  sum  fixed  at  the  time  he 
entered  the  Order,  and  based  upon  his  age  at  that  time.  As 
the  members  of  the  Order  increased  in  number^,  the  frequent 
deaths  rendered  this  plan  inconvenient,  and  the  laws  were 
changed  so  as  to  provide  for  12  assessments  a  year,  the 
amount  of  each  as.'^essment  being  considerably  increased ;  but 
the  principle  was  still  preserved  that  the  date  at  which  each 
member  had  entered  the  Order  should  govern  the  amount  of 
his  assessment.  One  of  the  declared  objects  of  the  change 
was  to  create  an  emergency  fund,  which  was  in  effect  a  u- 
serve  fund,  upon  which  drafts  might  be  made  to  supplement 
the  assessments  from  time  to  time.  Lender  this  system  a  re- 
serve fund  of  several  millions  of  dollars  was  accumulated 
during  the  earlier  years  of  its  operation,  but  the  increasing 
number  of  deaths  which  took  place  as  the  earlier  members 
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of  the  Order  grew  old,  began  to  deplete  the  emergency  fund 
with  increasing  rapidity.  An  examination  of  the  condition 
of  the  funds  and  resources  of  the  Order  was  then  under- 
taken, and  it  was  made  apparent  by  the  actuaries  who  were 
employed,  that  a  further  change  in  the  by-laws  regulating 
the  contributions  to  the  fund  was  necessary  if  the  fund  was 
to  be  maintained.  The  result  was  that  the  constitution  and 
by-laws  were  amended  on  25th  May,  1905,  by  providing  that 
all  members  of  the  Order  admitted  before  1st  July,  1905, 
ahoidd  contribute  after  1st  October,  1905,  to  the  fund  ac- 
cording to  their  attained  ages  dt  that  date. 

Plaintiff,  therefore,  instead  of  being  required  to  pay  con- 
tributions based  upon  his  age  of  30  or  31  when  he  entend 
the  Order,  is  required  to  pay  contributions  based  upon  his 
age  of  57  or  58,  which  he  will  have  attained  on  1st  October, 
1906.  The  difference  to  plaintiff  was  said  to  be  between  $6 
and  $7  a  month. 

The  present  action  was  brought  by  plaintiff,  on  behalf 
of  himself  and  all  other  members  of  the  Order  in  good  stand- 
ing who  are  contributors  to  the  benefit  fund,  to  restrain  de- 
fendants from  enforcing  the  increased  contributions,  and  for 
a  declaration  that  the  amendments  were  idtra  vires  and  a 
breach  of  contract. 

Defendants  set  up  the  terms  of  their  contract  with  plain- 
tiff, and  alleged  that  under  the  laws  of  Massachusetts  govern- 
ing the  Order,  and  under  their  own  by-laws  and  under  their 
contract  with  plaintiff,  they  had  authority  to  make  the 
changes  complained  of,  and  that  they  were  properly  and 
necessarily  made. 

The  plaintiff  in  person. 

A.  B.  Aylesworth,  K.C.,  for  defendants. 

Street,  J. : —  ...  The  benefit  certificate  which  con- 
stitutes the  contract  of  defendants  expressly  reserves  to  de- 
fendants the  right  to  enact  other  laws,  rules,  and  regulations 
for  the  government  and  regulation  of  the  fund,  and  makes 
their  promise  to  the  plaintiff  conditional  upon  his  complying 
with  the  laws,  rules,  and  regulations  in  force  from  time  to 
time.  The  by-laws  of  the  Order  in  force  at  the  time  plaintiff 
became  a  member  contain  an  express  declaration  that  they 
may  be  altered  from  time  to  time,  and  provide  the  manner 
in  which  alterations  may  be  made.  The  alterations  com- 
plained  of  are  shewn  to  have  been  made  in  the  mannc 
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pointed  out  by  the  by-laws,  and  all  formalities  appear  to  have 
been  strictly  complied  with.  These  alterations  have  not  been, 
such  as  to  vary  in  any  fundamental  degree  the  principle  upon 
which  defendants'  contract  rested;  on  the  contrary,  they  are 
alterations  which  are  sworn  to  have  been  necessary  for  the 
purpose  of  maintaining  the  benefit  fund,  because  the  original 
contributions  which  plaintiff  seeks  to  have  maintained  were 
found  to  be  too  small  to  keep  it  up.     .    .    . 

In  my  opinion,  there  was  power  to  make  changes  in 
the  by-laws  governing  the  plaintiff's  contract  with  the  Order; 
the  changes  which  have  been  made  were  necessary,  and  were 
within  the  powers  of  defendants,  and  those  changes  have  been 
properly  effected  according  to  the  laws  governing  plaintiff 
and  defendants,  and  are  therefore  binding  on  plaintiff.  .  .  . 

[Reference  to  Bradbury  v.  Wild,  [1893]  1  Ch.  577; 
Rosenburg  v.  Northumberland,  22  Q.  B.  D.  373;  Doidge  v. 
Royal  Templars,  4  0.  L.  R.  423,  1  0.  W.  R.  485 ;  Messer  v. 
A.^0.  U.  W.,  180  Mass.  321;  Wright  v.  Minnesota  Mutual 
Ins.  Co.,  193  U.  S.  G57;  Dixon  v.  Thompson,  Diprose's  Cases 
Affecting  Friendly  Societies,  46.] 

Action  dismissed  with  costs. 


September  C8th,  1905. 

DIVISIONAL  COURT. 

BUCKE  V.  CITY  OF  LONDON. 

Assessment  and  Taxes  —  Income  —  Exemption — SuperanniP- 
ated  Civil  Servant — Beiiring  Allowance. 

Appeal  by  defendants  from  judgment  of  Count j  Court 
of  Carleton  in  favour  of  plaintiff,  a  superannuated  civil  ser- 
vant of  the  Dominion,  for  $114  in  an  action  to  recover  taxes 
paid  the  defendants  upon  income  paid  by  the  government 
as  a  superannuation  allowance. 

T.  G.  Meredith,  K.C.,  for  defendants. 

R.  V.  Sinclair,  Ottawa,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Meredith,  J., 
Magee,  J.),  was  delivered  by 

Boyd,  C.  : — The  chief  reason  lying  at  the  root  of  the  de- 
cision in  Lcprohon  v.  City  of  Ottawa,  2  A.  R.  522,  was  that 
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no  local  or  provincial  taxation  of  the  salaries  of  Dominion 
otticers  had  the  eli'ect  of  impairing  the  means  and  instrument- 
alities nece.<sary  for  carrying  on  the  functions  of  federal  gov- 
ernment. It  is  manifest  that  such  a  ground  of  exemption 
does  not  cover  the  present  case,  where  the  otlicer  has  heen 
^upe^annuated,  and  is  no  longer  engaged  in  the  active  service 
of  the  Dominion.  The  diminution  of  his  means  by  the  im- 
position of  the  tax  payable  by  all  residents  in  the  possession 
of  taxable  proix^rty  does  not  in  any  sense  affect  the  instru- 
mentalities of  federal  government  or  the  efficiency  of  the 
federal  service;  and  there  is  no  reason  to  extend  the  doctrine 
of  tlie  Leprolion  case  so  as  to  justify  the  exemption  of  the 
income  of  a  retired  public  otticer  from  the  annual  tax  levied 
by  the  municipality  where  he  lives. 

That  this  officer  enjoys  what  is  properly  called  "  income  " 
under  the  provisions  of  the  Superannuation  Act,  R.  S.  C.  ch. 
18,  sec.  8,  I  do  not  think  is  to  be  doubted.  He  receives  the 
annual  allowance  of  a  fixed  sum,  to  which  he  has  certainly 
equitable  claims  upon  the  government  when  once  it  has  been 
granted,  and  he  has  retired  on  faith  of  its  due  payment. 
Thi>  character  of  the  allowance  brings  it  within  the  rules 
laid  down  in  the  cases  cited  of  Re  Wicks,  17  Clu  D.  70,  and 
Ex  p.  Webber,  18  Q.  B.  D.  Ill  .  .  .  Stewart  v.  Jones, 
1  0.  L.  R.  34. 

The  judgment  cannot  be  supported,  and  this  we  decide 
without  at  all  invading  what  has  been  decided  in  the  Le- 
prohon  case. 

The  appeal  is  allowed  and  the  action  dismissed.  Much 
difference  of  opinion  in  the  lower  courts  has  existed  on  this 
subject,  and  for  this  reason  we  give  no  costs. 


September  28tii,  1905. 

BIViaiONAL  COURT. 

WOOD  V.  ADAMS. 

Contract —  Jlkfjalily — Stifling  Prosecution  —  Money  Paid — 
Promissory  Notes — Death  of  Maker — Action  hy  Admin- 
istrator for  Delivery  up — Parties  in  Pari  Delicto — Misre- 
presentations, 

Appeal  by  defendant  from  the  judgment  of  Angltn,  ,T., 
upon  the  findings  of  a  jury,  relieving  the  plaintiff,  as  admin- 


408  TEE   OXTARIO   WEEKLY  REPORTER, 

istrator  of  the  estate  of  Thomas  Wood,  deceased,  from  pay- 
ing certain  promissory  notes  amounting  to  $2,400,  upon  the 
ground  that  they  were  obtained  by  fraud  and  to  compound  a 
felony.  A  girl  under  16  having  been  seduced  by  the  de- 
ceased, as  was  alleged,  these  notes  were  given  by  him  and 
money  was  paid  in  settlement  of  a  claim  by  the  father  of  the 
girl,  the  defendant,  and  the  action  was  brought  to  recover 
back  the  money  paid  and  for  delivery  up  of  the  notes. 

A  B.  Aylesworth,  K.C.,  and  A.  M.  Panton,  Stratford,  for 
defendant. 

J.  P.  Mabee,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Boyd,  C,  Meredith,  J,, 
Magee,  J.),  was  delivered  by 

J>oYD.  C: — The  findings  of  the  jury  are  that  there 
was  sexual  connection  between  the  deceased  and  the 
daughter  of  the  defendant,  with  her  consent,  she  being 
under  16  years  of  age  and  over  14,  in  July,  1903,  and  that 
the  father  and  the  decea-sed,  both  believing  that  there  had 
been  an  actionable  wrong  committed  on  the  girl,  agieed  to 
settle  that  and  all  criminal  proceedings  in  respect  of  the 
transaction  for  4  promissory  notes  and  $100  in  cash.  They 
also  find  that  a  subsequent  payment  of  $513  was  made  in 
response  to  a  letter  written  by  defendant  in  March,  1904,  in 
which  there  was  misrepresentation  in  alleging  that  there  was 
some  one  else  at  the  back  of  it,  and  also  that  he  proposed  to 
let  the  law  take  its  course.  They  also  add,  in  answer  to  a 
question,  that  this  payment  was  induced  by  defendant's  threat 
to  take  criminal  proceedings  against  Wood  (deceased).  Wood 
died  in  Octol)er,  1904,  without  any  attempt  to  resile  from 
the  settlement,  and  this  action,  to  recover  all  the  money  paid 
and  the  notes,  is  brought  by  the  administrator. 

The  plaintiff's  own  case  alleges  and  proves  that  the  trans- 
action was  entered  into  to  stifle  a  prosecution,  and  I  cannot 
see  that  any  valid  separation  can  be  made  between  the  first 
payment  of  money  and  the  last  payment.  The  first  payment 
of  the  money  and  the  giving  of  the  notes  were  imquestionably 
parts  of  one  dealing,  and  the  payment  of  the  $513  was  sup- 
plementary to  that.  The  pleadings  do  not  make  a  case  of 
misrepresentation  such  as  foimd  by  the  jury.  The  misrepre- 
sentations alleged  and  the  misrepresentations  found 
are  not  of  material  character  going  to  the  root  of  the 
dealing.      Xo   pressure   or    undue   influence   has    been    al- 
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leged  or  proved  or  found  by  the  jury.  That  the  last  pay- 
ment is  said  to  have  been  the  outcome  of  a  threat  to  prosecute 
does  not  carry  the  legal  aspect  of  the  payment  beyond  the 
first  apparently  willing  payment,  so  far  as  relief  in  the  Court 
is  concerned. 

The  law  laid  down  ...  in  Collins  v.  Blantern,  2 
Wils.  317,  IS  still  the  rule  in  all  courts,  and  it  stands  thus: 
"  Whoever  is  a  party  to  an  unlawful  contract,  if  he  hath  once 
"  paid  the  money  stipulated  to  be  paid  in  pursuance  thereof,  he 
shall  not  have  the  help  of  a  court  to  fetch  it  back  again  :'*  p. 
350. 

And  the  rule  is  the  same  as  to  securities,  e.g.,  promissory 
notes,  handed  over  in  pursuance  of  such  a  contract,  aa  was 
pointed  out  ...  in  Atkinson  v.  Donley,  6  H.  &  N.  at 
pp.  782,  788. 

There  is  nothing  to  indicate  in  this  case  that  the  actors 
T^ere  not  in  pari  delicto;  no  finding  and  indeed  no  evidence  to 
warrant  any  such  finding.  It  is  enough  to  disqualify  either 
party  from  seeking  the  intervention  of  the  Court  if  the  agree- 
ment was  induced  by  threats  of  a  prosecution,  and  if  fear  of 
that  prosecution  be  the  dominating  influence  in  leading  to 
the  giving  of  the  money  and  the  securities. 

The  whole  subject  is  exploited  ...  in  Jones  v. 
Merioneth,  but  the  first  report  of  that  case  in  [1891]  2  Ch. 
587,  as  digested  in  the  headnote,  is  apt  to  mislead.  The  case 
was  one  of  consolidation  of  common  law  aud  chancery 
actions,  in  which  at  law  the  plaintiff  sought  to  enforce  the 
illegal  securities  (notes),  and  the  action  in  equity  was  in  aid 
of  the  defence  at  law.  But  it  is  plainly  laid  down  by  Lind- 
ley,  L.J.,  that  a  plaintiff  is  not  entitled  to  relief  in  a  court  of 
equity  on  the  ground  of  the  illegality  of  his  own  conduct.  In 
order  to  obtain  relief  in  equity,  he  must  prove  not  only  that 
the  action  is  illegal,  but  something  more — ^he  must  prove 
either  pressure  or  undue  influence.  If  all  that  he  proves  is 
an  illegal  agreement,  he  is  not  entitled  to  relief.  '  If,  on  the 
other  hand,  he  can  go  further  and  shew  pressure  or  undue 
influence  so  as  to  bring  himself  within  the  doctrine  applicable 
to  transactions  of  that  kind,  then  he  is  entitled  to  relief  in 
equity,  although  the  transaction  may  be  illegal,  upon  the 
ground  that  it  is  meant  to  stifle  a  prosecution. 

And  in  that  case  the  plaintiff  in  the  chancery  action — oc- 
cup3ring  the  same  status  as  this  plaintiff — had  his  action  dis- 
missed with  costs.    But,  on  the  submission  of  the  defendants' 
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counsel^  who  said  that  if  they  could  not  recover  on  the 
promissory  notes,  they  did  not  resist  the  daim  of  the  plain- 
tiff to  have  them  delivered  up — the  Court  ordered  them  to  be 
handed  over  to  the  makers. 

This  action  on  the  merits  entirely  fails — the  plaintiff  has 
done  no  more  than  shew  that  the  deceased,  whom  he 
represents,  entered  into  an  illegal  bargain  for  the  sake  of 
stifling  a  criminal  prosecution  against  himself  and  answering 
in  damages  for  the  supposed  and  believed  actionable  wrong. 
The  deceased  had  during  his  life  the  benefit  of  what  he  bar- 
gained for;  his  death  has  emphatically  closed  the  transactioa, 
BO  that  it  cannot  be  deemed  executory,  even  as  to  the  out- 
standing notes.  He  himself  could  not  have  undone  the  con- 
cluded agreement,  and  his  personal  representative  occupies 
no  higher  a  stand.  See  Ex  p.  Caldecott,  4  Ch.  D.  150,  as  com- 
pared with  and  explained  by  Ex  p.  Wolverhampton,  14  Q.  B. 
D.  32;  and  see  also  McClatchie  v.  Hobson,  17  Cox  G.  C.  402. 
The  case  in  the  Su})reme  Court  of  People's  Bank  of  Halifax 
T.  Johnson,  20  S.  C.  R.  541,  was  one  where  the  holder  of 
the  illegal  instrument  came  into  Court  to  enforce  it,  and 
failed. 

The  promissory  notes  were  put  in  and  filed  at  the  trial, 
the  defendant  pleading  that  they  were  good  and  valid  securi- 
ties. We  find  the  contrary  to  be  the  ca.<e — they  are,  on 
grounds  of  public  policy,  illegal  and  void,  and  they  should 
remain  on  the  files  of  the  Court  till  further  order. 

There  will  be  no  costs  of  this  action  or  appeal. 


Street,  J.  September  29th,  1905. 

W^EEKLY   COURT. 

GIBSON  V.  LE  TEMPS  PUBLISHING  CO. 

Solicitor —  Lien  for  Costs — Money  Paid  into  Court  as  Secur- 
ity for  Costs — Creditor — Stop  Order — Charge  on  Fund. 

Motion  by  one  F.  V.  Moffet  for  payment  to  liim  of  certain 
costs  taxed  to  him,  out  of  moneys  paid  into  Court  by  plaintiff 
as  security  for  defendants'  costs.  The  motion  was  resisted  by 
the  solicitors  for  plaintiff,  who  claimed  a  lien  on  the  fund  for 
their  unpaid  costs  due  them  by  plaintiff,  who  wa^  insolvent. 

After  issue  joined,  plaintiff  made  an  application  for  an 
order  for  the  examination  of  F.  V.  Moffet  for  discovery.    The 
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latter  successfully  resisted  the  application,  and  it  was  dis- 
missed with  costs.  These  costs  were  taxed  at  $23.60,  and  an 
execution  was  issued  to  recover  them,  but  nothing  could  be 
realized.  Plaintiff  in  the  meantime  proceeded  to  judgment 
against  defendants  in  the  action,  and  judgment  was  entered 
for  him  against  them.  Plaintiff  had  paid  into  Court  $50  by 
way  of  security  for  defendants'  costs,  and  as  soon  as  he  re- 
covered judgment  became  entitled  to  have  the  money  in  Court 
paid  out  to  him.  A  stop  order  was  obtained  by  F.  V.  Moffet, 
and  the  present  motion  made. 

W.  H.  Barry,  Ottawa,  for  applicant. 

6.  F.  Henderson,  Ottawa,  for  plaintiff's  solicitors. 

Street,  J. : — The  money  in  Court  is  not  property  "  re- 
covered or  preserved  "  by  the  solicitors  for  plaintiff,  within 
the  meaning  of  Rule  1129,  and  they  have  no  lien  upon  it  for 
their  costs,  and  F.  V.  Moffet,  having  obtained  a  stop  order, 
has  acquired  a  charge  upon  the  fund  for  the  amount  of  his 
costs  taxed  and  the  costs  of  the  execution  and  stop  order,  and 
is  entitled  to  have  these  costs  paid  out  to  him. 

Reference  to  Re  Wadsworth,  29  Ch.  D.  517. 

Order  accordingly.  Costs  of  motion  (fixed  at  $3)  to  be 
paid  by  solicitors. 


Britton,  J.  September  29th,  1905. 

TRIAL. 

» 

BAXK  OF  MONTREAL  v.  SCOTT. 

Promissory  Note — Accommodation  Indorser — Wife  Indorsing 
for  Benefit  of  Husband — Absence  of  Independent  Advice — 
Notice  to  Plaintiffs — Benefit  of  Plaintiffs. 

Action  against  Margaret  Scott  as  indorser  of  a  promissory 
note  made  by  Scott  Brothers  &  Co.  on  12th  May,  1903,  pay- 
able on  demand  to  her  order,  for  $8,000. 

J.  G.  Kerr,  Chatham,  for  plaintiffs. 

M.  Wilson,  K.C.  and  W.  P.  Gundy,  for  defendant  Mar- 
garet  Scott. 
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Brixton,  J. : — It  is  set  out  in  the  statement  of  claim  that 
defendant  Margaret  Scott  is  the  wife  of  J.  L.  Scott,  who  was 
a  member  of  the  firm  of  Scott  Brothers  &  Co. ;  that  the  note 
was  indorsed  by  Margaret  Scott  for  the  accommodation  of 
Scott  Brothers  &  Co.,  and  was  delivered  by  that  firm  to  plain- 
tiffs as  collateral  security  for  the  indebtedness  of  that  firm  to 
plaintiffs. 

Assuming  that  there  exists  the  presumption  that  Mar* 
garet  Scott,  living  with  her  husband,  was  under  and  subject 
to  his  influence,  so  that  she  was  entitled  to  independent  ad- 
vice, plaintiffs  have  not  adduced  any  evidence  to  rebut  that 
presumption.  There  is  no  evidence  that  Margaret  Scott  had 
any  independent  advice  in  reference  to  this  transaction;  in 
fact  it  is  practically  admitted  that  she  did  not  have  any  such 
advice.  It  does  appear  from  the  evidence  that  defendant  is 
not  a  woman  of  much  knowledge  of  business.  She  is  rather 
under  the  average  in  business  capacity. 

I  think  the  case  completely  covered  by  Adams  v.  Cox,  35 
S.  C.  B.  393. 

I  find  that  defendant  Margaret  Scott  did  indorse  the  note 
sued  upon.  The  words  "protest  waived*'  were  placed  upon 
the  note  by  plaintiffs'  manager  at  Chatham  before  she  signed. 
The  signature  was  not  in  fact  placed  upon  the  note  as  a  mere 
signature  to  "waive  protest,*'  as  contended  by  counsel  for 
defendant,  but  it  was  placed  there  as  an  indorser  for  Scott 
Brothers  &  Co.  The  note  was  delivered  to  plaintiffs  by  Scott 
Brothers  &  Co.,  and  was  held  by  plaintiffs  as  collateral  secur- 
ity for  the  indebtedness  of  Scott  Brothers  &  Co. 

The  note  was  properly  protested,  and  if  the  protest  was 
not  formally  put  in  with  the  note,  I  allow  it  to  be  put  in,  and 
consider  it  as  in,  and  that  proves  the  presentment  and  notice 
of  dishonour. 

The  defence,  however,  is,  upon  the  authority  of  the  case 
dted,  made  out.  Plaintiffs  had  full  knowledge  at  the  time  of 
taking  the  note  that  it  was  obtained  from  the  defendant 
Margaret  Scott  by  her  husband  without  consideration,  and 
for  the  accommodation  of  the  firm  and  for  the  benefit  of 
plaintiffs.  Plaintiffs  were  parties  to  the  getting  of  the  note. 
Plaintiffs'  Chatham  manager  apparently  filled  up  the  note  on 
a  form,  wrote  the  vorda  "protest  waived"  upon  the  back, 
and  then  intrusted  the  husbcmd  with  it,  to  get  it  indorsed  for 
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plaintiffs.  Plaintiflfs  are,  therefore,  in  no  better  position  to 
recover  than  the  hnaband  could  be  upon  a  contract  made  with 
his  wife  in  reference  to  her  separate  property.    .    •    . 

[Beferences  to  the  judgments  in  Adams  y.  Coz^  supra.] 

Action  dismissed  with  costs. 


September  29th^  1905. 

divisional  court. 

BENWICK  V.  GALT,  PRESTON,  AND  HESPELEE 
STREET  R.  W.  CO. 

Damages — Action  under  Fatal  Accidents  Act — Loss  of  Child 
— Quantum  of  Damages — Assessment  by  Jury  —  potion 
for  New  Trial. 

Motion  by  defendants  to  set  aside  a  verdict  and  judgment, 
for  plaintiff  for  $3,000  damages  in  an  action  by  a  mother 
under  the  Fatal  Accidents  Act  for  damages  for  the  death  of 
her  daughter  caused,  as  alleged,  by  the  negligent  operation  of 
defendants^  railway. 

The  motion  was  heard  by  Boyd,  C,  Meredith,  J.,  Ang- 
LIN,  J. 

E.  E.  A.  DuVemet  and  R.  H.  Greer,  for  defendants. 

G.  Lynch-Staunton,  K.C.,  and  M.  A.  Secord,  Gait,  for 
plaintiff. 

Boyd,  C.  : — I  have  conferred  with  Britton,  J.,  who  tried 
this  case,  and,  though  he  might  not  have  given  so  large  a  sum 
as  this  jury  have  done,  he  does  not  express  dissatisfaction 
with  the  result.  No  objection  is  made  to  his  charge,  and  there 
is  no  dispute  as  to  the  facts  given  in  evidence.  Practically  it 
is  a  case  of  assessing  damages,  and  there  is  no  reason  to  think 
that  a  second  jury  would  materially  vary  from  the  amount 
awarded  by  the  first;  where  the  death  of  a  child  is  under  con- 
sideration, experience  would  indicate  that  further  litigation 
is  likely  to  enhance  the  damages. 
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The  undisputed  evidence  and  all  the  surroundings  of  this 
case  concur  to  induce  Uie  jur}'  to  form  a  liberal  estimate  of 
the  verdict.  The  death  was  of  a  girl  over  17  years  old,  who 
was  just  finisliing  her  course  creditably  at  the  Collegiate  In- 
stitute. By  this  she  would  become  qualified  to  obtain  a  first- 
class  teacher's  certificate.  She  was  of  good  health,  vigorous  in 
body  and  in  mind,  and  likely  to  succeed  in  that  or  other  like 
occupation.  She  was  also  skilful  in  handiwork  at  the  mill, 
undertaken  by  her  for  wages  during  vacations,  and  these 
wages  she  gave  to  her  mother.  It  is  proved  that  she  was  able 
also  to  command  a  good  position  in  office  work  at  the  woollen 
mills  where  she  worked,  had  she  preferred  that  to  teaching. 

The  mother  had  provided  for  the  deceased  board,  clothing, 
etc.,  for  6  or  7  years  while  she  was  at  school,  and  the  daughter 
had  often  expressed  her  intention  of  repaying  her  mother 
when  she  became  able  to  do  so — in  giving  her  support  and  in 
providing  for  her  old  age.  There  is  a  father  in  the  back- 
ground, but  he  is  that  sort  of  husband  who  is  more  of  a  care 
than  a  comfort  to  the  family  he  neglects.  The  mother  and 
daughter  were  all  in  all  to  each  other,  and  money  cannot 
measure  the  loss. 

But  in  legal  aspect  the  mother  is  49  years  of  age,  and  the 
yiry  might  assume  that  she  would  reach  three  score  and  ten, 
and  would  be  ministered  to  by  her  daughter,  whether  married 
or  not.  According  to  the  evidence,  the  girl  in  a  year  or  so 
would  be  able  to  make  from  $300  to  .$500  a  year,  with  the 
prospect  of  increasing  yearly  returns.  Ability  and  willing- 
ness on  the  part  of  the  daughter,  had  she  lived,  are  thus  with- 
in the  cognizance  of  the  jury,  and  it  was  for  them  to  appraise 
the  future  prospects  of  what  the  mother  was  likely  to  enjoy. 

Decisions  afford  little  guidance  as  to  the  quantum  of  al- 
lowance in  case  of  fatal  accident  to  those  who  suffer  actual  or 
expected  pecimiary  loss  by  the  death.  It  is  not  necessary  that 
actual  benefit  should  have  been  derived;  the  damages  may  be 
calculated  in  reference  to  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right  or  otherwise,  from  the  con- 
tinuance of  the  life:  Franklin  v.  Great  Eastern  R.  W.  Co.,  3 
H.  &  X.  214.  Opinions  of  juries  differ  as  widely  as  opinions 
of  Jud^^os  as  to  what  is  or  may  be  a  ])roper  estimate  in  the 
varied  ca.«es  that  arise.  Juries,  like  Judges,  in  order  to  reach 
a  result,  can  apply  their  knowledge  of  tlie  habits  and  usages 
of  society  to  the  facts  in  evidence,  and  draw  inferences  there- 
from.   Such  issue??  are  left  for  the  disposal  of  juries,  upon  the 
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theory  that  12  juryinen  taken  from  the  average  of  the  com- 
munity know  at  least  as  much  of  the  common  affairs  of  life 
as  one  Judge,  however  skilled  in  law  he  may  be,  and  can  forili 
as  correct  a  conclusion  as  any  other  tribunal  upon  the  proper 
quantum  in  such  cases  as  the  present. 

It  is  interesting  to  collate  some  rulings  of  the  Courts 
from  American  sources,  where  the  system  of  law  is  much  in 
accord  with  the  provisions  of  Ix)rd  Campbell's  Act,  and  see 
how  they  reflect  upon  the  amount  of  damages  awarded  in  this 
case. 

For  instance,  a  verdict  of  $2,500  for  the  death  of  a 
healthy  and  sprightly  5-year  old  boy  wa^  held  not  excessive 
by  a  federal  court  in  Hess  v.  Texas  R.  R.  Co.,  44  Fed.  R.  44 
(1890). 

In  Railroad  Co.  v.  Becker,  84  111.  486  (1877),  one  for 
$2,000  for  death  of  a  boy  between  6  and  7  was  affirmed. 

A  verdict  of  $2,000  for  the  death  of  a  female  child  aged 
5,  bright  and  healthy,  was  held  not  excessive  in  Huerzeller  v. 
Central  R.  Co.,  20  N.  Y.  Supp.  676  (1892.) 

In  Missouri  Pacific  R.  Co.  v.  Bridges,  74  Tex.  520  (1889), 
$3,000  was  awarded  in  respect  of  the  death  of  a  son  aged  16 
years. 

In  Johnson  v.  Chicago,  etc.,  R.  Co.,  64  Wise.  425  (1885), 
$2,500  was  upheld  in  the  case  of  a  boy  of  7  years. 

In  a  Minnesota  case,  Stutzel  v.  St.  Paul  R.  R.  Co.,  47 
Minn.  543  (1891),  a  verdict  of  $2,300  in  regard  to  death  of 
boy  aged  6  was  upheld. 

And  in  a  case  of  Union  Pacific  R.  Co.  v.  Dundas,  37  Kan. 
1  (1887),  where  the  plaintiff  obtained  a  verdict  of  $3,000,  in  a 
very  well  considered  judgment,  in  which  a  number  of  ca^es 
on  damages,  besides  those  I  have  gathered,  are  cited,  the 
Court  upheld  the  amount  where  the  deceased  was  a  healthy, 
intelligent,  and  promising  lad  of  11  years  and  8  months  old. 

These  various  judgments  of  Courts  shew  that  in  their  esti- 
mate between  $2,000  and  $3,000  would  be  not  so  unreason- 
able a  result  a.s  to  invite  interference,  and  where  a  child^s  life 
is  taken  which  is  of  pecuniary  prospective  value  to  the  surviv- 
ing parent,  the  amount  will  depend  much  on  the  age,  health, 
intelligence,  and  character  of  the  child. 
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'Rere  all  available  data  have  been  laid  before  the  jury;  no 
complaint  is  raised  as  to  the  Judge's  sTunming  up  of  the  law 
and  the  facU;  and  the  jury  were  in  as  good  a  position  as  any 
Court  to  estimate  what  damages  should  be  given.  I  see  no 
evidence  to  induce  the  conclusion  that  they  were  biassed  or 
swayed  by  improper  motives — ^nothing  from  which  it  could 
be  deduced  that  passion  or  prejudice  led  them  to  an  unreason- 
able and  exorbitant  conclusion. 

Unless  tlie  l^Ulature  interferes  in  these  cases  by  fixing 
the  maximum  limit  of  recovery — ^as  has  been  done  in  some  of 
the  United  States — there  is  necessarily  a  very  large  and 
liberal  discretion  to  be  exercised  by  juries,  which  it  is  well 
nigh  impossible  for  the  Courts  usefully  to  restrict  or  seek  to 
curtail  by  setting  aside  verdicts  and  granting  new  trials. 
These,  by  reason  of  additional  expense  and  delay  and  uncer- 
tainty, are  a!way>  to  be  deprecated  in  damage  cases  before 
juries.  The  first  trial  is  always  nearest  to  the  facts,  and  so 
perhaps  nea^e^t  to  the  truth,  and  its  result  inevitably  affects 
the  opinions  of  all  later  jurymen — for  the  history  of  the  case 
leaks  out  despite  all  efforts  to  secure  a  second  trial  unin- 
fluenced by  the  first. 

In  the  case  of  clearly  exorbitant  damages,  the  Court  may 
properly  direct  a  new  trial  in  whole  or  in  part:  Watt  v.  Watt, 
[1905]  A.  C.  115:  but  it  must  be  a  manifest  case  of  some- 
thing like  misconduct  so  as  to  nullify  the  verdict:  see  John- 
son V.  Great  Western  R.  W.  Co.,  [1904]  2  K.  B.  290;  Mc- 
Crinty  v.  McCrinty,  [1899]  2  Ir.  802;  and  Cox  v. 
Leighton  Bank,  [1905]  A.  C.  168. 

I  would  afTirm  the  judgment  with  costs. 

AxGLix,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Meredith,  J.,  dissented,  giving  reasons  in  writing. 
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Anglin,  J.  October  5th,  1905. 

weekly  court. 

Re  hurst. 

Will — Construction — Devise  to  Widow  of  Life  Estate  in  Third 
of  Testator^s  Land — EigU  to  Dower  as  well — Election.     - 

Motion  by  executors  of  Albert  Judson  Hurst,  deceased, 
for  order  under  Rule  938  determining  a  question  as  to  the 
disposition  of  his  estate,  arising  upon  the  construction  of  his 
will. 

The  testator  devised  to  his  widow  for  life  17  acres  on  the 
west  side  of  lot  L.  in  the  east  gore  of  the  township  of 
Grimsby,  together  with  use  of  the  drive  house  on  his  lands 
for  storage  of  crops  taken  from  said  17  acres.  He  also  gave 
her  the  use  of  two  rooms,  certain  furniture  and  bedding,  and 
"all  the  fruit  she  wants  for  her  own  use  from  that  now  grown 
thereon.^' 

To  his  son  Ellis  he  devised  these  17  acres,  subject  to  the 
widow's  life  estate  and  to  a  payment  of  $100  to  his  daughter 
Martha. 

To  his  son  Egbert  (an  executor)  he  devised  the  remaining 
33  acres  comprised  in  lot  L.,  "  together  with  all  buildings  and 
erections  thereon,  reserving  such  privileges  as  are  herein- 
before given  to  my  said  wife  during  her  lifetime/'  subject  to 
a  bequest  of  $150  to  the  daughter,  and  payment  of  funeral 
and  testamentary  expenses. 

The  question  propounded  was  whether,  upon  these  provi- 
sions, the  widow  was  compelled  to  elect  between  the 
disposition  in  her  favour  and  her  dower  in  the  33  acres 
devised  to  Egbert. 

W.  E.  Middleton,  for  the  executors. 

J.  H.  Campbell,  St.  Catharines,  for  the  widow. 
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Anglix,  J. : — It  is  conceded  that  the  widow  has  no  right 
of  dower  in  the  17  acres  in  which  she  is  given  ajiife  estate.  I 
think  it  equally  clear  that  she  cannot  claim  dower  in  the 
dwelling-house.  The  disposition  in  her  favour  in  regard  to 
the  use  of  certain  rooms  seems  inconsistent  with  an  assertion 
of  dower  rights  in  the  dwelling. 

But  I  find  nothing  in  this  will  which  requires  the  widow 
to  forego  her  dower  in  the  33  acrets  of  land  devised  to  the  son 
Bgbert  as  a  condition  of  enjoying  the  testamentary  provisions 
in  her  favour. 

The  devise  of  a  life  interest  in  one  part  of  the  testator's 
land  clearly  does  not,  as  to  the  residue  of  the  estate,  suffice 
to  put  the  widow  to  her  election  in  respect  of  dower,  though 
such  residue  be  devised  to  another:  Holdich  v.  Holdich,  2  Y. 
&  C.  18;  Leys  v.  Toronto  General  Trusts  Co.,  22  0.  R.  603; 
Birmingham  v.  Kirwan,  2  Seh.  &  Lef.  442. 

The  devise  of  the  17  acres  and  of  the  33  acras  are  separ- 
ate and  distipct  devises:  Ijaidlaw  v.  Jackes,  25  Gr.  299-300. 
The  mere  circumstance  that  the  17  acres  happens  to  be  about 
one-third  of  the  50-acre  lot,  which  comprised  the  testator's 
entire  real  property,  in  my  opinion  affords  no  ground  for 
holding  that  by  devising  to  her  a  life  interest  in  such  17  acres 
the  testator  has  clearly  demonstrated  his  intention  to  exclude 
his  widow  from  her  legal  right  to  dower,  should  she  accept  his 
testamentary  bounty.  There  will  be  a  declaratory  order  in  ac- 
cordance with  this  opinion. 

I  think  this  application  was  properly  made,  in  view  of  the 
action  for  assignment  of  dower  instituted  by  the  widow,  and 
the  attitude  of  the  son  ?]gbert,  represented  by  Mr.  ^liddleton 
on  this  motion.  Costs  of  all  parties  out  of  the  estate — those 
of  the  executors  as  between  solicitor  and  client. 


Anglix,  J.  October  5th,  1905. 

WEEKLY  COURT. 

Re  purity  MAXUFACTFRIXG  CO. 

Sak  of  Goods — Tnsolrenq^  of  Tender — Stoppage  in  Transitu 
— Termination  of  Transiius — Carriers — Wnrehotisemen. 

Appeal  by  claimants  from  a  ruling  of  a  referee  in  win^l- 
ing-up  proceedings  that  at  the  time  the  claimants  asserted  a 
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right  to  stop  the  goods  in  question  in  transitu,  such  right  had 
ceased  to  exist  by  reason  of  the  termination  of  the  transitus. 

A.  C.  McMaster,  for  claimants. 

S.  H.  Bradford,  for  the  liquidator. 

Anglin,  J. : — The  goods  were  sold  f  .o.b.  at  New  York  to 
the  insolvent  company.  Before  liquidation  began  they  had 
reached  the  freight  sheds  of  the  Grand  Trunk  Railway  Com- 
pany at  Toronto.  The  manager. of  the  Purity  Manufacturing 
Co.,  because  of  his  inability  to  pay  the  freight  due  to  the  rail- 
way company,  had  asked  the  agent  if  the  goods  might  remain 
in  the  freight  sheds  for  a  while,  to  which  the  agent  assented. 
The  goods  were  still  there  and  the  freight  unpaid  when  the 
claimants  notified  the  railway  company  to  hold  them.  This 
notice  was  subsequent  to  the  making  of  the  winding-up  order, 
but  no  action  in  respect  of  these  goods  had  been  taken  by  the 
liquidator. 

The  liquidator  now  contends  that  because  upon  the 
arrival  of  the  goods  at  Toronto  they  had  "reached  their  final 
place  of  destination  as  contemplated  between  the  consignor 
and  consignee,''  and  "in  the  ordinary  course  of  business 
would  remain  there  until  further  orders  not  contemplated  in 
the  original  contract  were  given  by  the  consignee  "  (Wiley  v. 
Smith,  1  A.  E.  at  p.  193),  the  transitu^  was  at  an  end.  His 
counsel  also  argues  that  by  the  arrangements  made  by  the 
freight  agent  with  the  manager  of  the  Purity  Manufacturing 
Co.,  the  Grand  Trunk  Co.  lost  their  character  of  carriers  in 
respect  of  these  goods  and  became  warehousemen,  holding 
them  for  the  Purity  Co.,  subject  only  to  payment  of  the 
freight  charges.  The  claimants  maintain  that  transitus  still 
subsisted,  and  contend  that  no  such  change  was  effected,  but 
that  the  goods  still  remained  in  the  possession  of  the  railway 
company  as  carriers,  and  liable  to  stoppage  in  transitu.     .    . 

[Wiley  v.  Smith,  1  A.  E.  179,  distinguished.  Befer- 
ence  to  Anderson  v.  Fish,  16  0.  E.  476,  17  A.  E.  28;  Hein- 
ekey  v.  Earls,  8  E.  &  B.  410,  423;  Coventry  v.  Gladstone, 
L.  E.  6  Eq.  44.] 

The  conversation  between  the  manager  of  the  Purity 
Manufacturing  Co.  and  the  freight  agent  above  adverted  to, 
falls  far  short  of  an  undertaking  by  the  carrier  to  hold  the 
goods  in  question  as  agent  or  warehouseman  of  the  con- 
signees. It  probably  had  reference  to  the  provision  for 
demurrage  charges  contained  in  the  advice  note  sent  by  the 
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railway  company  to  the  consignees  notifying  them  of  the 
arrival  of  the  goods.  The  manager's  inquiry  and  the  answer 
to  it  amounted  to  nothing  more  than  an  intimation  that  the 
railway  company  would  not  insist  upon  an  immediate  removal 
of  the  goods,  or  perhaps  that  the  provision  for  demurrage 
charges  would  not  be  strictly  enforced.  Such  a  conversation 
affords  no  evidence  of  an  agreement  on  the  part  of  the  rail- 
way company  to  relinquish  their  position  of  carriers  in 
respect  to  these  goods,  and  assume  that  of  bailees  for  the  con- 
signee. 

In  my  opinion,  the  transitus  in  this  case  had  not  ended, 
and  the  claimants  have  effectively  exercised  their  right  of 
stoppage. 

Appeal  allowed  with  costs. 


Cartwright,  Master.  October  6th,  1905. 

chambers. 

STEADMAX  v.  STEADMAX. 

Writ  of  Summons — Service  out  of  Jurisdiction  —  Foreign 
Administrator  —  Motion  to  Add  Defendant  —  Evidence  on 
Motion. 

This  was  an  action  brought  by  plaintiff  against  his 
brother  and  sisters.  The  statement  of  claim  alleged  that  a 
brother  of  the  parties  died  in  June,  1902,  at  Buffalo,  intes- 
tate, leaving  an  estate  of  $1,650;  that  on  1st  July  adminis- 
tration of  that  estate  was  granted  by  the  Surrogate  Court  fj'" 
the  coimty  of  Erie  to  one  William  Swannie,  of  Buffalo,  who 
distributed  the  estate  among  the  defendants,  as  plaintiff  had 
not  been  heard  of  for  a  number  of  years,  and  was  represented 
by  defendants  to  have  died  intestate,  but  that  they  agreed  in 
the  event  of  any  other  heirs  coming  to  light  to  pay  them  their 
proper  sihare.  Plaintiff  claimed  a  fourth  share  of  the  estate  of 
his  deceased  brother. 

The  statement  of  defence  alleged  that  if  plaintiff  had  any 
cause  of  action,  it  was  against  the  administrator,  and  not 
against  defendants. 

Plaintiff  moved  for  leave  to  add  the  administrator  and  to 
be  allowed  to  issue  a  concurrent  writ  of  ?ummons  for  service 
on  him  at  Buffalo. 

Aornew  (Proudfoot  &  Co.),  for  plaintiff. 

Allan  McXab,  for  defend  an  t^i. 
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The  Master: — The  only  material  is  the  affidavit  of  a 
student  in  the  office  of  plaintiff's  solicitors  verifying  the 
pleadings  and  stating  the  facts  very  briefly.  It  does  not  ap- 
pear whether  Mr.  Swannie  is  a  British  subject  or  not.  There 
is  not,  therefore,  the  necessary  compliance  with  Rule  163. 
Nor  does  it  appear,  even  if  fuller  information  had  been  given, 
on  what  grounds  the  application  is  made.  It  may  be  sup- 
posed that  it  must  be  under  Rule  162  (g),  if  under  any;  as 
to  which  I  express  no  opinion. 

The  motion  at  present  must  be  dismissed  with  costs  to 
defendants  in  any  event.  It  can  be  renewed  on  proper 
material  if  plaintiff  still  wishes  to  bring  the  administrator 
before  the  Couri;.  In  any  event  it  would  be  well  to  consider 
Lopes  V.  Chavarrij  [1901]  W.  N".  115,  and  also  in  our  Court, 
Baiter  v.  Faulkner,  6  0.  W.  R.  198,  where  (p.  199)  Meredith, 
C. J.,  said :  "  It  is  quite  clear  that  there  is  always  a  discre- 
tion in  the  Court  as  to  allowing  service,  even  if  the  case  is 
one  which  comes  technically  within  the  Rule.^* 


Anglin,  J.  October  6th,  1905. 

WEEKLY  COURT. 

REIXHARDT  v.  HUNTER. 

Bankruptcy  and  Insolvency — Assignment  for  Benefit  of  Credi- 
tors— Interest  of  Debtor  in  Estate — Receivership  Order — 
Costs — Lien. 

Motion  by  plaintiffs  to  make  permanent  an  interim  order 
appointing  the  plaintiffs  receivers  of  the  interest  of  defendant 
(a  judgment  debtor)  in  the  estate  of  his  deceased  father. 

W.  B.  Laidlaw,  for  plaintiffs. 

C.  A.  Moss,  for  defendant. 

Anglin,  J.: — Since  the  interim  order  wav^  granted,  the 
debtor  has  made  a  statutory  assignment  for  benefit  of 
creditors.  Under  3  Edw.  VII.  ch.  7,  sec.  29  (0.),  this  assign- 
ment supersedes  tlie  receivership  of  plaintiffs  (subject  to  their 
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lien,  if  any,  for  codts),  in  regard  to  all  "  property,  rights, 
credits,  and  effects''  of  the  debtor.  From  these  the  statute 
(R.  S.  0.  1897  ch.  147  see.  5),  excepts  "  such  as  are  by  law 
exempt  from  seizure  or  sale  under  execution."  That  this  ex- 
ception comprises  only  chattels  declared  exempt  from  seizure 
by  (what  is  now)  R.  S.  0.  1897  oh.  77,  sec.  2,  was  the  opinion 
of  a  Divisional  Court  in  Re  Unitt  and  Prott,  23  0.  R.  78. 
Having  regard  to  this  decision  and  to  the  light  thrown  upon 
the  scope  of  sec.  5  of  the  Assignments  Act  by  the  amendment 
in  3  Edw.  VII.  ch.  7,  sec.  29, 1  think  it  abundantly  clear  that 
the  interest  of  the  debtor  in  his  father's  estate  passed  under 
his  assignment  for  the  benefit  of  creditors.  It  follows  that 
plaintiffs'  motion  must  be  refused. 

The  order  will  preserve  their  lien,  if  any,  for  costs  of 
their  action,  which  should  embrace  aa  well  costs  of  tlie  motion 
for  the  interim  receivership  order.  There  will  be  no  costs  of 
the  present  motion.  The  order  will  also  be  without  prejudice 
to  any  right  the  debtor  may  have  to  move  to  set  aside  plain- 
tiffs' judgment,  if  so  advised. 


Cartwright,  Master.  October  7th,  1905. 

chambers. 

Re  solicitor. 

Reference — Taxation  of  Bill — Illness  of  Referee — Proof  of — 
Change  of  Referee — Use  of  Depositions  already  Taken, 

Motion  by  the  assignee  of  a  client  of  the  solicitor  for  an 
order  transferring  the  reference  for  taxation  of  the  solicitor's 
bill  from  one  officer  of  the  Court  to  another,  in  the  circum- 
stances mentioned  in  the  judgment. 

M.  Malone,  Hamilton,  for  the  applicant. 

J.  Bieknell,  K.C.,  for  tlie  solicitor. 

The  Master: — On  17th  April,  1903,  an  order  was  made 
referring  to  the  deputy  registrar  for  taxation  a  solicitor's 
bill,  with  a  direction  "  to  inquire  whether  there  is  any  a^n"ee- 
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meut  binding  on  the  applicant  with  regard  to  the  solicitor's 
remuneration  for  those  services  for  which  he  claims  tlie  right 
to  retain  the  sum  of  $2,000/'  If  he  found  in  the  negative,  a 
detailed  bill  was  then  to  be  rendered  and  taxed. 

On  16th  December,  1903,  the  deputy  registrar,  as  local 
Master,  made  an  order  substituting  the  assignee  of  the  client 
as  applicant,  with  liberty  to  proceed  with  the  pending  refer- 
ence, on  payment  into  Court  of  $175  as  security  for  costs 
— ^which  was  done. 

From  the  affidavits  filed  on  the  present  motion  to  change 
the  reference,  it  appears  that  the  evidence  was  all  in  nearly  a 
year  ago,  and  written  arguments  were  put  in,  and  judgment 
reserved.  Shortly  afterwards  the  deputy  registrar  became 
very  ill  and  unable  to  attend  to  his  duties,  so  that  no  judg- 
ment has  as  yet  been  given  in  the  matter. 

The  assignee  now  asks  to  have  the  reference  changed  to 
one  of  the  taxing  officers  at  Toronto.  This  was  opposed  by 
counsel  for  the  solicitor,  and,  in  the  face  of  his  opposition,  I 
do  not  think  that  such  an  order  can  be  made. 

The  proper  course  seems  to  be  to  refer  the  matter  to  the 
deputy  clerk  of  the  Crown,  as  in  case  of  a  vacancy  in  the  office 
of  deputy  registrar  he  would  probably  become  local  registrar 
of  the  High  Court,  and  so  assume  the  duties  of  the  deputy 
registrar:  see  Judicature  Act,  sec.  143  (5). 

It  was  objected  that  there  was  no  medical  evidence  that 
the  deputy  registrar  would  not  soon  recover  and  be  able  to 
give  judgment.  But  I  think  if  such  evidence  is  attainable,  it 
should  properly  come  from  tlie  other  side.  No  doubt,  the  ap- 
plicant might  have  examined  the  medical  attendants  of  the 
deputy  registrar  as  witnesses  on  the  motion;  but  I  do  not 
think  it  was  obligatory  on  him  to  do  so.  Prom  the  long  delay 
the  present  seems  to  be  a  case  for  the  application  of  the 
maxim  "  res  ipsa  loquitur." 

But  the  deputy  clerk  should  not  be  ordered  to  use  the  evi- 
dence already  taken.  This  could  not  be  done  in  fairness  with- 
out his  consent  and  that  of  th^  parties. 

The  costs  of  this  motion  will  be  in  the  reference. 
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Cartwright,  Master.  October  7th,  1905. 

chambers. 

McWlLLIAMS  V.  DICKSON  CO.  OF  PETERBOROUGH. 

Discm-ery — Examination  of  Officer  of  Defendant  Company — 
liefusal  to  Answer  Questions  —  Motion  to  Strike  out 
Defence  —  Motion  to  Compel  Officer  to  Attend  for  Re- 
examination— Jurisdiction  of  Master  in  Chambers. 

^Motion  by  plaintiff  to  strike  out  the  defence  on  the  ground 
of  the  refusal  of  J.  C.  Shook,  the  general  manager  of  defen- 
dants, to  answer  certain  questions  upon  his  examination  for 
discovery. 

A.  R.  Clute,  for  plaintiff. 

Grayson  Sanith,  for  defendants,  contended  that  the 
motion  could  not  succeed,  citing  Badgerow  v.  Grand  Trunk 
R.  W.  Co.,  13  P.  R.  132. 

The  Master  directed  that  the  motion  should  be  amended 
nunc  pro  tunc  so  as  to  ask  for  an  order  requiring  Shook  to 
attend  at  his  own  expense  for  re-examination,  and  adjourned 
the  argument  till  the  next  day. 

The  motion  as  amended  was  brought  on  again,  and  the 
same  counsel  appeared. 

The  Master: — It  was  objected  that  there  was  no  powder 
given  to  the  Master  in  Chambers  to  make  any  such  order 
where  a  corporation  was  a  party  to  an  action.  The  argument 
was  that  the  first  sentence  of  Rule  454  alone  applies  to  that 
case,  and  that  the  remedy,  if  any,  is  by  motion  to  commit. 
.  .  .  I  think  the  point  well  taken.  In  Holmested  & 
Langton's  Judicature  Act,  p.  622,  the  learned  authors  seem  to 
agree  with  this  view.  Mr.  Clute  attempted  to  distinguish 
Badgerow  v.  Grand  Trunk  R.  W.  Co.,  13  P.  R.  132,  and  Cen- 
tral Press  Association  v.  American  Press  Asisociation,  ib.  353, 
on  tfie  ground  that  there  the  officers  refused  to  attend;  but 
this  does  not  seem  a  substantial  difference. 

It  would  be  obviously  inconvenient  and  against  the  wholo 
policy  of  the  Judicature  Act  that  an  argument  should  take 
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place  before  the  Master  in  Chambers  which  could  not  be  the 
basis  of  any  relief  to  plaintiff.  If  the  Master  decided  that 
the  questions  should  be  answered  and  directed  the  officer  to 
attend  and  answer,  and  if  the  latter  still  refused,  a  motion 
must  then  be  made  to  the  Court,  where  the  whole  matter  must 
be  gone  over  again. 

I  do  not  think  that  Kule  455  helps 'plaintiff. 

It  is,  therefore,  reasonably  plain  that  plaintiff  in  the 
present  case  has  misconceived  his  remedy,  and  must  apply  to 
commit  Mr.  Shook  if  any  further  information  is  really 
desired. 

The  motion  must  be  dismissed  with  costs  to  defendants  in 
any  event. 


October  7th,  1905. 
divisional  court. 

GEROLAMY  v.  CAMERON. 

Limitation  of  Actions — Promissory  Note  —  Payment  on  Ac- 
count —  Conflict  as  to  Source  of  Payment  —  Evidence  — 
Inference, 

Appeal  by  defendant  from  the  refusal  by  the  junior  Judge 
of  the  Coimty  Court  of  Bruce  of  a  new  trial  of  this  action, 
brought  in  the  7th  Division  Court  in  that  county,  after  a 
judgment  for  the  full  amount  of  plaintiff^s  claim. 

The  action  was  brought  on  a  promissory  note  dated  30th 
March,  1893,  made  by  defendant,  payable  to  plaintiff  on  21st 
December,  1893.  The  sole  defence  was  the  Statute  of  Limi- 
tations. 

The  cause  of  action  was  admittedly  barred  unless  a  sum 
for  which  plaintiff  gave  credit  was  to  be  treated  as  a  payment 
on  account  of  it  sufficient  to  give  a  neu'  starting  point  for  the 
running  of  the  statute.  This  payment  was  said  to  have  been 
made  on  6th  March,  1899,  and  the  action  was  begun  on  28th 
February,  1905. 

J.  W.  Bain,  for  defendant. 

C.  J.  Holman,  K.C.,  for  plaintiff. 
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The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J.: —  .  .  .  The  defendant,  who  is  a 
school  teacher,  on  13th  Januan',  1897,  made  an  assignment 
to  .  .  .  his  solicitor  of  all  sums  which  might  thereafter 
become  due  to  him  *•  from  the  corporation  of  the  town  of 
Woodstock  and  the  Woodstock  public  school  board,  or  by  any 
other  person,  firm,  or  corporation,  for  salary  or  otherwise,^' 
and  on  the  same  day  an  instrument  was  executed  by  defen- 
dant and  his  solicitor  declaring  the  trusts  upon  which  the 
a.s<ignment  had  been  made,  which  it  is  by  the  instrument 
declared  should  remain  in  force  while  any  sum  of  money 
should  remain  due  by  defendant  to  his  solicitor,  upon  any 
account  whatever,  either  for  money  which  he  might  advance 
to  the  defendant  or  might  pay  for  his  benefit,  either  with  or 
without  the  previous  request  of  the  defendant,  and  also  while 
any  sums  due  by  the  defendant  to  the  persons  mentioned  in  a 
schedule  to  the  instrument  (one  of  whom  was  the  plaintiff)? 
in  respect  of  the  debts  due  by  the  defendant  to  them,  or  which 
the  solicitor  might  acquire  by  assignment  or  otherwise,  re- 
mained due. 

The  instrument  provides  that  out  of  any  moneys  which 
should  become  due  to  defendant  by  the  corporation  of  the 
Woodstock  public  school  board  for  salary  as  school  teacher  or 
otlierwise,  which  were  the  subject  of  the  assignment,  the 
solicitor  should  be  at  liberty  to  pay  to  defendant  from  time  to 
time  such  sunus  as  the  former,  ''  his  executors,  administrators, 
or  assigns/'*  might,  In  his  or  their  discretion,  see  fit;  that, 
after  making  these  payments,  the  solicitor  might  pay  himself 
or  any  of  the  creditors  mentioned  in  the  schedule  such  sums 
a-i  he  might  see  fit  on  account  of  their  claims  against  defen- 
dant; that  no  person  should  be  entitled  to  the  benefit  of  the 
security  if  he  should  take  any  proceedings  against  defendant 
for  the  recovery  of  any  claim  against  him,  or  if  he  should 
refuse  to  accept  any  payment  which  the  solicitor  should  offer 
to  make  to  him  on  account  of  his  claim. 

The  only  other  provisions  of  the  instrument  which  need 
to  he  referred  to  are,  one  by  wliich  it  was  declared  that  the 
solicitor  might  at  any  time  forego  his  rights  under  the  in- 
strument and  retire  from  the  trusts  of  it,  and  a  declaration 
that  the  assignment  should  not  be  limited  to  the  amounts 
which  might  be  advanced  by  the  solicitor  to  defendant. 
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The  $3  credited  as  a  payment  on  the  note  wad  remitted  by 
the  firm  of  solicitors  of  which  the  trustee  was  a  member,  and 
wa^  accompanied  by  a  letter,  dated  3rd  March,  1899,  ad- 
dressed to  plaintiff,  as  follows:  "Be  Cameron.  We  beg  to 
enclose  you  post  office  order  for  $3  herein.  Mr.  Cameron 
disputes  the  correctness  of  your  claim,  and  we  would  like  at 
some  time  to  get  the  correct  amount  arrived  at.  This  pay- 
ment, as  all  others,  is  applied  on  principal." 

The  only  witness  examined  at  the  trial  was  the  plaintiff, 
and  the  whole  of  the  evidence  consisted  of  his  testimony  and 
the  documentajy  evidence.     .     .     . 

There  is  nothing  in  the  testimony  from  which  the  source 
from  which  the  $3  came  distinctly  appears,  nor  was  it  dhewn 
whether,  at  the  time  that  sum  was  paid,  defendant  was  still 
in  the  employment  of  the  school  board,  or  whether  at  that 
time  the  trust  was  still  subsisting. 

An  unsigned  letter  received  by  plaintiff  was  put  in  evi- 
dence, having  been  shewn  to  be  in  the  handwriting  of  defen- 
dant. It  is  dated  28th  September,  1899,  and  contains  the 
following  statement:  "I  have  been  paying  into  a  law  firm 
monthly  for  a  long  time,  and  I  want  now  to  know  definitely 
how  you  and  I  are  going  to  settle.  I  want  it  wiped  out  in 
some  way  within  a  year." 

In  the  view  I  take,  it  is  unnecessary  to  consider  whether, 
if  the  only  inference  proper  to  be  drawn  from  the  evidence 
were  that  the  $3  paid  on  6th  March,  1899,  formed  part  of  the 
fund  assigned  to  the  solicitor  and  was  received  by  him  and 
paid  over  to  plaintiff,  the  case  would  be  governed  by  the  prin- 
ciple on  which  such  cases  as  Taylor  v.  HoUard,  [1902]  1  K. 
B.  676,  were  decided. 

It  was,  I  think,  upon  the  evidence,  open  to  the  Judge  be- 
fore whom  the  trial  took  place,  to  draw  the  inference  that  the 
$3  remitted  on  3rd  March,  1899,  was  not  a  part  of  the  fund 
assigned,  but  money  intrusted  by  defendant  to  the  solicitors 
to  be  paid  by  them  as  his  agents  on  account  of  the  note.  The 
provision  that  the  assignment  should  stand  as  security  for 
any  advances  which  the  trustee  might  make  to  defendant 
shews  at  least  that  it  was  in  the  contemplation  of  the  parties 
that  such  advances  might  be  made;  and  the  statement  by 
defendant  in  the  unsigned  letter  of  28th  September,  1899, 
that  he  had  been  paying  into  a  law  firm  monthly  for  a  long 
time,  in  the  absence  of  any  explanation  by  defendant  or  by 
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the  tnustee  of  the  source  from  which  the  $3  came,  or  the  cir- 
cumstances in  which  the  remittance  of  it  came  to  be  made,  in 
my  opinion  afforded  ground  for  the  inference  which  I  have 
mentioned  being  drawn,  and  I  am  unable  to  say  that  the 
Judge  erred  in  drawing  that  inference.     .    .     . 

Appeal  dismissed  with  costs. 


October  7th,  1905. 

divisional  court. 

PAYNE  V.  PAYNE. 

Husband   and  Wife  —  Alimony — Cruelty — Desertion — Provo- 
cation— Miscandv^t  of  Wife — Offer  to  Receive  hack. 

Appeal  by  plaintiff  from  judgment  of  Judge  of  County 
Court  of  Middlesex,  sitting  for  a  Judge  of  the  High  Court, 
dismissing  at  the  trial  an  action  for  alimony. 

W.  E.  Middleton  and  J.  F.  Faulds,  London,  for  plaintiff. 

E.  Meredith,  K.C.,  and  R.  M.  C.  Toothe,  London,  for 
defendant. 

The  judgment  of  the  Court  (Boyd,  C,  Meredith,  J., 
Britton,  J.),  was  delivered  by 

Boyd,  C: — The  turning  point  of  this  case  is  what  hap- 
pened just  before  this  action  was  brought.  The  case  of  the 
plaintiff  was  that  she  was  then  (16th  June)  treated  with  such 
cruelty  by  her  husband  as  demonstrated  that  it  was  not  safe 
for  her  to  live  with  him,  and  that,  besides,  his  cruel  conduct 
revived  old  acts  of  conjugal  misconduct  which  of  themselves 
were  enough  to  entitle  her  to  alimony  had  they  not  been 
condoned. 

The  occurrences  of  that  evening  in  June  are  detailed  by  4 
witnesses,  who  give  very  diverse  accounts — one  one  side  the 
husband  and  his  son  and  on  the  other  the  mother  and  her 
daughter.  The  learned  Judge  who  tried  the  case  has  set  forth 
the  details,  and  comes  to  the  conclusion  that  a  very  exagger- 
ated account  is  given  for  plaintiff,  and  he  prefers  to  accept 
the  version  given  for  defendant,  and  sitting  in  appeal  I  do 
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not  see  on  what  ground  the   question   of   credibility  can  be 
reviewed. 

The  accounts  of  the  condition  of  plaintiff,  as  seen  by  per- 
sons later  in  the  evening,  do  not  throw  much  light  on  what 
really  occurred,  and  do  not  shew  that  any  blows  were  inflicted 
on  tlie  woman.  True,  she  was  laid  hold  of  and  dragged  from 
the  bed,  and  was  in  some  way  hurt,  on  her  calling  him  foul 
names  and  upon  her  refusal  to  leave  the  house,  but  I  am  in- 
clined to  think  that  the  true  view  of  the  whole  situation  was 
that  she  came  with  her  daughter  (for  a  witness)  on  purpose  to 
provoke  an  altercation,  and  so  gain  evidence  to  justify  a 
charge  of  cruelty.  Her  prior  conduct  in  dismantling  the 
house,  renting  other  premises  to  conduct  some  kind  of  medi- 
cal concern,  against  the  wish  and  command  of  her  husband, 
and  returning  that  evening,  in  the  absence  of  her  husband,  to 
the  dismantled  tenement,  and  placing  herself  dressed  in  the 
bed,  suggests  some  such  explanation  as  this. 

She  had  left  his  house  and  bed  before  this  voluntarily, 
and  returned  for  what  purpose,  at  that  hour,  if  not  to  pro- 
voke a  quarrel  and  to  incite  him  to  such  acts  of  violence  a^ 
would  give  her  a  status  in  Court?  The  Court  scrutinizes  very 
closely  acts  of  alleged  violence  which  grow  out  of  headstrong 
and  irritating  conduct  on  the  part  of  the  wife.  She  will  not 
gain  the  help  of  the  Court  where  she  misconducts  herself, 
provokes  ill-treatment,  and  then  makes  complaint  that  it  is 
not  safe  to  live  with  her  husband.  The  Court  will  hesitate 
to  call  retaliatory  acts  thus  provoked  acts  of  legal  cruelty  un- 
less the  ill-behaviour  of  the  wife  has  been  visited  with  intem- 
perate and  excessive  violence  by  the  incensed  husband.  In 
this  case  the  acts  of  violence,  as  proved  to  the  Judge,  fell 
short  of  intemperate  and  excessive  character,  and  were  by 
him  accounted  as  not  disproportionate  to  the  ill  deserts  of  the 
wife.     .     .     . 

[Eeference  to  Best  v.  Best,  1  Add.  411,  and  Waring  v. 
Waring,  1  Phill.  Ecc.  132.] 

I  think  the  appeal     .     .     .     should  be  dismissed. 

The  husband  is  willing  and  offers  to  receive  back  his  wife; 
if  she  accepts  this  and  returns,  it  will  be  open  for  her  to  com- 
plain if  he  fails  to  observe  the  duties  of  a  husband  in  treating 
her  as  she  deserves. 
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HoDGiNS,  Master  ix  Ordinary.  :May  11th,  1886. 

uabter's  OFnOE. 

ke  union  fire  insurance  CO. 

GASTON'S  CASE. 

CORNELL'S  CASE. 

Company — Winding-up — Contributory  —  Agreement  by  Soli- 
citor  to  Pay  for  Sha/res  by  Services  —  Trustee — Dismissal 
of  Solicitor — Discha/rge  from  Liability. 

The  Master: — ITie  finding  made  by  me  on  the  evidence 
in  (Jafiton'fl  oowe  was  that  the  company  agreed  that  he  should 
pay  for  hJH  shares  out  of  the  fees  payable  to  him  as  the  soli- 
citor for  the  company.  The  evidence  further  shews  that  such 
agreement  was  carried  out  by  the  company  in  the  payment 
of  one  or  moro  calls  made  by  the  company  on  this  share- 
holder. And  by  the  order  of  Proudfoot,  J.,  in  Clarke  v. 
Tin  ion  Fire  Insurance  Co.,  the  legal  fees  due  and  paj'able  by 
Uiis  company  to  Caston  have  been  applied  in  discharge  of  the 
liability  of  Cornell  to  the  company  as  trustee  and  holder  of 
60  of  Gaston's  shares. 

Having  been  thus  recognized  by  the  company  and  sanc- 
tioned by  the  Court,  I  must  hold  that  the  agreement  is  bind- 
ing on  the  liquidator;  and  as  by  tlie  act  of  the  company  in 
dismissing  Cadton  it  has  now  become  incapable  of  perform- 
ance, I  must  also  hold  that  Caston  and  his  trustee  Cornell  are 
di.<charged  from  liability  for  such  shares. 

Even  if  he  were  liable  to  the  company,  all  the  liquidator 
could  claim  would  be  the  fees  to  which  he  was  entitled  while 
acting  as  such  solicitor.  But  no  claim  for  other  fees  than 
those  already  appropriated  was  made  before  me,  and  I  must, 
therefore,  dismiss  the  application  of  the  liquidator  in  this 
case. 

The  order  referreii  to  may  also  l)e  held  to  shew  the  extent 
to  which  the  law  of  set-off  is  administered  in  the  Court. 
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HoDGixs,  Master  in  Ordinary.  June  13th,  1894. 

master's  office. 

Re  ONTARIO  EXPRESS  CO. 

DIRECTORS'  CLAIMS. 

Company  —  Winding-up  —  Creditors'  Claims  —  Salaries  of 
Directors  —  Resolution  of  Board  not  Confirmed  hy  Share- 
holders, 

In  the  winding-up  of  the  company  the  directors  claimed 
to  prove  for  salaries  voted  to  th©m  at  a  meeting  of  directors. 

The  Master: — All  of  the  directors  of  this  company  were 
appointed  to  various  oflBcee  necessar}'  for  the  working  and 
management  of  the  company,  and  at  certain  salaries,  and  they 
now  claim-  to  rank  on  the  estate  as  creditors  in  respect  of  the 
salaries  claimed. 

By  the  Act  of  incorporation,  41  Vict.  ch.  44  (D.),  the 
directors  were  empowered  to  make  by-laws  respecting  the 
appointment,  functions,  and  duties  of  all  agents,  officers,  and 
servants  of  the  company,  their  remuneration  and  that  of  the 
directors  of  the  company;  and  there  was  added  the  following 
condition  which  does  not  appear  in  the  Companies  Clauses 
Act,  R.  S.  C.  ch.  118,  sec.  13,  that  "no  by-law  for  the  pay- 
ment of  the  president  or  any  director  shall  be  valid  or  acted 
upon  until  the  same  has  been  confirmed  at  a  general  meet- 
ing." 

On  the  29th  January,  1891,  certain  shareholders  of  the 
company  met  in  Toronto  and  constituted  themselves  a  meet- 
ing of  tiie  company  and  proceeded  to  elect  as  directors  John 
M.  Kirk,  Angus  MacKay,  Philip  E.  Bishop,  S.  Chadwick,  and 
(Jeorge  A.  Grover,  as  directors  of  the  company,  and  then  ad- 
journed the  meeting  to  Montreal. 

On  the  30th  January  the  persons  so  elected  directors  met 
in  Montreal  and  passed  certain  by-laws,  and  appointed  officers 
— allotting  all  the  various  offices  necessary  for  the  working 
and  management  of  the  company  among  themselves:  J.  M. 
Kirk  becoming  president,  S.  Chadwick  vice-president  and 
general  manager,  P.  E.  Bishop  secretary  and  auditor,  Angus 
MacKay  treasurer,  and  G.  A.  Grover  general  superintendent. 
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The  salaries  of  these  directors  appear  to  have  been  fixed 
as  follows;  By  by-law  No.  8  it  is  provided  that  "  each  direc- 
tor shall  be  paid  the  sum  of  $500  per  annum,  and  tlie  presi- 
dent shall  be  paid  in  addition  the  sum  of  $2,000."  And  as  to 
the  other  shares,  the  entr}'  is  (p.  14  of  minute  book), 
*'  Moved  by  G.  A.  Grover,  seconded  by  A.  MacKay,  that  the 
salaries  of  the  general  officers  be  as  follows:  treasurer, 
$2,000;  secretary  and  auditor,  $2,000;  general  superinten- 
dent, $3,000;  and  general  manager,  $4,000  per  annum; 
carried/' 

Certain  objections  are  taken  to  these  proceedings,  which 
but  for  the  Act  of  1891,  54  &  55  Vict,  ch,  110,  must  have 
prevailed.  No  proper  notice  had  been  given  of  the  Toronto 
meeting  of  shareholders,  and  the  Montreal  meeting  was 
irregular,  as  when  it  was  held  there  was  no  by-law  authoriz- 
ing a  meeting  there  (see  Act  of  1878,  sec.  14). 

But  I  had  held  in  the  former  proceedings  before  me  that 
the  Act  of  1891  had  validated  the  irregular  proceedings  of  the 
directors  as  to  the  increase  of  stock,  and  that  view  was  sus- 
tained on  appeal  (24  0.  R.  216).  This  confirmation  must 
now  be  held  to  extend  to  the  irregularities  now  complained 
of,  and  the  only  question  open  is  as  to  whether  the  provisions 
of  the  Act  of  incorporation  as  to  the  remuneration  of  the 
directors  are  applicable  to  the  claims  now  made. 

In  the  Erie  Glass  Company  case,  I  held  that  where  direc- 
tors were  appointed  to  offices  in  the  company  at  certain 
salaries,  those  salaries  came  within  the  definition  of  remunera- 
tion used  in  the  Act,  and  should  be  fixed  by  a  by-law  of  the 
directors  confirmed  at  a  general  meeting  of  the  shareholders, 
and  it  is  therefore  unnecessary  to  repeat  here  the  reasons 
given  in  that  case. 

Applying  that  ruling  to  the  claims  before  me,  I  think  that 
Kirk's  claim  having  the  sanction  of  a  by-law  confirmed  at  a 
meeting  of  shareholders,  which  the  Act  of  1891  has  validated, 
should  be  allowed.  But,  as  there  is  no  by-law  confirmed  by  a 
general  meeting  appropriating  salaries  to  the  other  claimants, 
as  required  by  the  Act  of  1878,  I  cannot  allow  their  claims. 
See  further  Livingstone's  case,  14  0.  R.  214. 

[Note. — An  appeal  against  this  judgment  was  taken  by 
the  claimants,  who  were  by  Rose,  J.,  allowed  to  prove  as  upon 
a  quantum  meruit,  their  appointment  having  been  confirmed 
by  statute.    See  25  0.  R.  587.] 
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Cartwright,  Master.  October  9th,  1905. 

CHAHBEBb. 

MILLER  V.  McCURDY. 

Interpleader — Stakeholders — Promissory  Notes  —  Payment — 

Costs, 

On  3rd  August,  1905,  plaintiffs  began  this  action  for  a 
declaration  that  4  projmisaory  notes  given  to  defendants  Mc- 
Curdy  and  Corson  were  void;  to  have  money  paid  by  plaintiflEs 
to  defendants  the  Crown  Bank  repaid  by  d^endants  McCurdy 
and  Corson;  and  also  to  compel  those  defendants  to  pay  the 
bank  the  balance  owing  to  the  bank  in  respect  of  the  notes  in 
question,  and  to  have  all  the  defendants  restrained  from  part- 
ing with  the  notes  or  having  any  further  dealings  in  respect 
of  them. 

The  bank  were  served  with  the  writ  of  summons  on  the 
day  of  its  date.  From  the  records  in  the  central  office  it  ap- 
peared that  nothing  further  had  been  done. 

On  25th  September  their  co-defendants  tendered  the  bank 
what  was  due  on  the  notes,  but  the  bank  refused  to  accept  the 
money  or  surrender  the  notes,  stating  that  they  would  apply 
for  an  interpleader  order. 

On  28th  September  the  bank  were  notified  by  the  soli- 
citors for  one  Thompson  that  McCurdy  and  Corson  had  sold 
to  him  the  two  notes  not  yet  matured,  and  that  he  was  pre- 
pared to  pay  the  $501  due  to  the  bank  in  respect  thereof  on 
4th  February  next  or  at  once  if  the  bank  so  desired,  and  were 
notified  not  to  part  with  the  notes  without  Thompson's  con- 
sent. 

The  bank  then  paoved  for  an  order  that  the  plaintiffs  and 
McCurdy  and  Corson    should  proceed    to    determine  their 
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rights  as  to  the  two  notes  held  by  the  bank,  who  should  be 
directed  "  to  hold  the  position  of  stakeholders,  subject  to  the 
payment  of  the  indebtedness  of  McCurdy  and  Corson  to  the 
bank,  or  that  the  said  promissory  notes  be  lodged  in  Court, 
subject  to  the  payment  of  the  said  indebtedness  to  the  bank, 
and  that  the  bank  be  freed  from  further  litigation,^'  and  be 
paid  their  costs  of  this  application. 

W.  A.  Nisbet,  for  the  bank. 

J.  W.  Seymour  Corley,  for  plaintiffs. 

F.  C.  Snider,  for  defendants  McCurdy  and  Corson, 

The  Master: — No  authority  precisely  in  point  was  cited 
for  such  an  order  as  is  asked  for  in  the  present  case. 

It  is  true  that,  as  one  would  suppose  by  agreement  of  the 
parties,  no  step  has  been  taken  by  any  one  beyond  the  service 
of  the  writ  on  the  bank;  and  if  the  bank  were  prepared  to 
abandon  all  claim  on  the  notes  given  by  plaintiffs  and  rely  on 
the  note  of  their  co-defendants,  it  would  be  proper  to  grant 
the  usual  order  and  make  Thompson  a  defendant  in  the 
action. 

In  the  present  case  plaintiffs  are  quite  content  that  the 
order  should  be  made.  Nor  did  I  understand  that  the  co- 
defendants  made  any  strong  opposition. 

It  seems,  therefore,  that  an  order  may  go  analogous  to 
that  made  in  Attenborough  v.  St.  Katherines  Dock  Co.,  4  C.P. 
D.  at  p.  466. 

The  costs  of  this  motion  as  between  plaintiffs  and  Mc- 
Curdy and  Corson  will  be  in  the  cause;  those  of  the  bank  will 
be  secured  to  them  when  the  order  is  settled,  which  will  have 
to  be  done  with  some  care. 


Anglix,  J.  October  9th,  1905. 

0HAMBEB8. 

ADAMS  V.  SUTHERLAND. 

JOSH  V.  SUTHERLAND. 

Arrest — Intent   to   Quit   Ontario  —  Motion   for  Discharge  — 
Special  Bail—Rnk  10J^7. 

• 
Motion  by  defendant  under  Bule  1047  for  an  order  for 
his  discharge  from  custody  under  two  orders  of  arrest.    The 
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defendant  was  not  in  close  custody,  having  given  special  bail 
by  a  deposit  of  money  with  the  sheriff. 

Grayson  Smith,  for  defendant. 

E.  McKay,  for  plaintiffs. 

Anglin,  J.: — Upon  the  material  now  before  me  I  am 
satisfied  that  no  order  for  the  arrest  of  the  defendant  would 
be  made. 

The  evidence  establishes  that  the  defendant  was,  when 
arrested,  in  Canada  en  route  from  Australia  to  England — was 
merely  passing  through  this  pronnce.  It  also  leaves  the 
plaintiffs'  cause  of  action  open  to  grave  doubt.  I  cannot  con- 
ceive that  from  this  material,  as  it  now  stands,  the  inference 
that  the  defendant  was  about  to  leave  Ontario  with  intent  to 
defraud,  could  fairly  be  drawn. 

But  it  is  urged  that  by  putting  in  special  bail,  by  the 
deposit  of  a  sum  of  money  with  the  sheriff,  in  order  to  avoid 
detention  in  close  custody  under  the  ca.  re.,  the  defendant  has 
waived  his  right  to  be  relieved  from  the  operation  of  the  order 
for  his  arrest,  and  that  because  not  actually  in  close  custody 
he  can  claim  no  relief  under  Con.  Rule  1047. 

For  the  protection  of  the  sheriff,  who  has  acted  under  it, 
the  order  for  arrest  should  not  now  be  set  aside :  Jury  v.  Jury, 
IC)  P.  R.  375.  But  I  find  nothing  in  the  fact  that  he  has 
given  bail,  disentitling  him  to  the  benefit  of  Con.  Rule  1047. 
Upon  the  application  of  a  person  arrested  upon  an  order  for 
arrest,  that  Rule  enables  the  Court  or  a  Judge  to  make  such 
order  as  may  seem  just.  A  defendant  is  not  obliged  to  en- 
dure the  hardship  of  lying  in  prison  until  he  can  apply  to  the 
Court  for  his  discharge,  at  the  peril  of  being  held  to  have  sub- 
mitted to  the  order  for  his  arrest  should  he  give  bail  to  obtain 
his  release  from  actual  confinement:  Ross  v.  Balfour,  5  0.  S. 
683;  McGuffin  v.  Cline,  4  P.  R.  134. 

This  defendant  is,  in  my  opinion,  entitled  to  be  relieved 
under  the  provisions  of  Con.  Rule  1047.  There  will  accord- 
ingly be  an  order  for  the  return  to  him  of  the  moneys  de- 
posited as  security  by  him  or  on  his  behalf  with  the  sheriff  of 
the  coimty  of  Lambton. 

The  costs  of  these  motions  wiU  be  costs  to  the  defendant 
in  any  event  of  these  actions,  unless  the  Judge  presiding  at 
the  trials  mav  otherwise  order. 
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October  9th,  1905. 

C.A. 

SAUNDERS  V.  BBADLEY. 

Will — Trusts — Power  to  Appoint  New  Trustee  —  Persons  to 
Exercise  Power — Time  for  Exercising — Death  of  Trustee 
after  Death  of  Testator — ^' Surviving  Brotliers  and  Sisters'^ 
— "Then" — Action — Parties — Cestuis  que  Trust. 

Appeal  by  defendant  from  judgment  of  Meredith,  C.J., 
8  0.  W.  R.  697,  6  0.  L.  R.  250. 

J.  P.  Mabee,  K.C.,  and  W.  B.  S.  Craig,  Petrolia,  for  de- 
fendant, appellant. 

A.  B.  Ayleeworth,  K.C.,  for  plaintiflE. 

The  Court  (Moss,  C.J.O.,  Osler,  Garrow,  and  Mac- 
LAREN,  JJ.A.),  dismissed  the  appeal  \\ath  costs. 


Palconbridge,  C.J.  October  12th,  1905. 

CHAMBERS. 

THEAKSTONE  v.  THEAKSTONE. 

Husband  and  Wife  —  Interim  Alimony  —  Interim  Disburse- 
ments. 

Appeal  by  defendant  from  order  of  Master  in  Chambers, 
ante  400,  ordering  defendant  to  pay  plaintiff  interim  alimony 
at  the  rate  of  $10  a  week  and  $25  for  interim  disbiirsemeni^. 

A.  R.  Hassard,  for  defendant. 

T.  ¥.  Phelan,  for  plaintiff. 

Falcoxbrtdge,  C.J. : — The  Master  is  entirely  right  upon 
the  most  recent  authorities.  The  amount  allowed  is  liberal, 
but  not  so  liberal  as  to  induce  me  to  interfere  as  to  that.  The 
appeal  will  be  dismissed  with  costs  to  plaintiff  in  any  event. 
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Cartwright,  Master.  October  12th,  1905. 

chambers. 

MILLOY  V,  WELLINGTON. 

Executors  and  Administrators  —  Action — Revivor — Cause  of 
Action — Criminal  Conversation — Indorsement  on  Order  of 
Revivor — Case  in  Court  of  Appeal — Order  of  High  Court 
—R.  8.  0.  1897  ch.  129,  sees.  10,  11,  12. 

An  action  for  criminal  conversation.  Judgment  was 
given  for  the  plaintiflE  at  the  trial  (3  0.  W.  R.  561.)  A  Divi- 
sional Court  ordered  a  new  trial  (4  0.  W.  R.  82),  and  the 
plaintiff  appealed  to  the  Court  of  Appeal,  The  appeal  was 
entered  and  was  standing  for  hearing  when  the  plaintiff  died 
on  27th  April,  1906. 

Letters  of  administration  were  granted  on  21st  Septem- 
ber, 1905,  to  John  C.  Milloy;  and  on  27th  September  he  took 
out  a  praecipe  order  in  the  High  Court  directing  the  action 
to  proceed.  On  4th  October  defendant  moved  to  set  aside  the 
order  of  27th  September. 

C.  W.  Kerr,  for  defendant. 

W.  R.  Smyth,  for  plaintiff. 

The  Master: — The  grounds  of  the  motion  were  three: 

1.  Because  Rule  399  was  not  complied  with,  as  the  memo- 
randum according  to  form  51  was  not  indorsed  thereon. 

Liagmuch  as  the  present  motion  has  been  made,  this  ob- 
joftion  does  not  seem  substantial.  If  necessary,  leave  should 
bf  given  to  amend  nunc  pro  tunc. 

2.  Because  the  order  was  issued  from  the  High  Court, 
whereas  it  should  have  issued  from  the  Court  of  Appeal, 
as  the  case  is  now  before  that  Court. 

In  support  of  this  proposition  Mr.  Kerr  relied  on  Hniit- 
ington  V.  Attrill,  cited  Holmested  &  Langton,  p.  572. 

Thia  might  seem  to  conflict  with  Gra-ett  v.  Carter,  6  0.  R 
588,  where  the  Chancellor  said  in  a  similar  case :  "  The  re- 
vivor should  still  be  in  the  Court  below,  because  the  appeal  is 
but  a  step  in  the  cause,  and  there  is  no  machinery  in  the 
Court  of  Appeal  for  reviving  suits.^^  This  decision  I  am 
bound  to  follow  without  venturing  to  say  that  the  Privy 
Council  have  not  power  to  make  such  an  order  if  they  see  fit 
so  to  do. 
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3.  The  most  serious  objection  was  that  R.  S.  0.  1897  ch. 
129,  sec.  10,  does  not  apply  to  such  a  case  as  this 

This  cannot  succeed  unless  the  case  of  Mason  v.  Town  of 
Peterborough,  20  A.  R.  683,  can  be  distinguished.  The  very 
wide  words  of  sec.  10  are  limited  only  by  the  words  "  except 
in  cases  of  libel  and  slander,''  and  the  rule  of  "  mentio  unius 
ezclusio  alterius'*  seems  to  require  that  even  the  present 
action  be  held  to  come  within  the  enabling  words.  It  was 
argued  that  sec.  12  was  to  be  taken  as  giving  a  test  of  the 
cases  to  which  sec.  10  applies,  and  that  as  it  could  have  no 
application  to  the  present,  so  neither  had  sec.  10.  But  sec.  12 
seems  rather  intended  to  facilitate  the  assessment  of  damages 
in  cases  under  sees.  10  and  11,  and  not  to  have  the  effect  now 
contended  for. 

The  motion  must  be  dismissed  with  costs  to  plaintiflE  in 
any  event. 


Cartvvright,  Master.  October  13th,  1905. 

chambers. 

OVEREND  V.  ECLIPSE  MANUFACTUBIXG  CO. 

Venue  —  Change  —  Patent     of  '  Invention  —  Action     for 
Infringemen t^Siatuiory  Ven ue — Corporation  D efen dan t. 

Motion  by  defendants  to  change  the  venue  from  Peter- 
borough, where  plaintiff  lived,  to  Ottawa,  in  an  action  to 
restrain  defendants  from  infringing  plaintiff's  patent  for  an 
invention.  Defendants  were  an  incorporated  company  doing 
business  at  Ottawa. 

W.  N.  Tilley,  for  defendants. 

Grayson  Smith,  for  plaintiff. 

The  Master: — The  motion  is  made  under  R.  S.  C.  ch. 
61,  sec,  30,  and  the  decisions  thereon  in  Goldsmith  v.  Walton, 
9  P.  R.  10,  and  Aitcheson  v.  Mann,  ih.  253.  473.  It  was 
argued  that  those  cases  were  distinguisliahlo  booaii^e  the  de- 
fendants here,  being  a  corporation,  could  not  ho  s^aid  to  have 
either  a  definite  "place  of  residenco  or  of  husine-'^,"'  unless 
the  head  office  wai;  to  he  so  considered.  The  dcfendiints  were 
incorporated  either  under  the  law  of  the  Dominion  or  of  this 
province.  Followincr., therefore,  -wlint  I  :^aid  in  Delap  v.  Codd, 
2  0.  W.  T?.  849,  I  think  the  defen(]ants  are,  for  the  purpose 
of  the  decision  of  this  que^^tion,  to  be  considered  a<  resident 


SUB  TARGET  OUN  CO.  v,  SUB  TARGET  GUN  CO.  (LTD.)    439 

at  Ottawa,  where  it  is  sworn  that  they  have  their  head  office 
and  only  place  of  business  in  this  province.  See  also  Gold 
Run  (Klondike)  Mining  Co.  v.  Canadian  Gold  Mining  Co.,  5 
0.  W.  R.  411. 

The  order  should  therefore  be  made;  costs  in  the  cause. 

It  is  true  that  in  one  view  the  defendants  are  resident  in 
the  whole  provnce ;  and  therefore  no  effect  can  be  given  to  the 
statute,  unless  it  is  applied  as  is  now  being  done,  where  a  cor- 
poration are  defendants. 


Cartwright,  Master.  October  13th,  1905. 

chambers. 

SUB  TARGET  GUN  CO.  v.  SUB  TARGET  GUX  CO. 
(LTD.) 

Security  for  Costs — Residence  of  Plaintiffs  abroad — Property 
in  Jurisdiction — Shares  in  Defendant  Company. 

Motion  by  plaintiffs  to  set  aside  two  praecipe  orders  for 
security  for  costs. 

J.  W.  St.  John,  for  plaintiffs. 

W.  J.  Gark,  for  defendant  company. 

George  Ross,  for  defendant  Jewell. 

The  Master: — It  was  argued  that  the  claim    of    the 

plaintiffs  was  admitted  in  writing,  and  that,  therefore,  the 

orders  must  be  set  aside,  following  Stock  v.  Dresden  Sugar 
Co.,  2  0.  W.  R.  896. 

Without  deciding  this,  I  think  the  motion  must  prevail 
for  the  following  reason.  In  the  affidavit  of  Mr.  Tilden,  the 
president  of  the  defendant  company,  he  states  that  plaintiffs 
hold  $50,000  paid  up  stock  in  his  company.  If  this  is  so, 
there  is  no  necessity  for  any  further  security  at  present. 

The  orders  will  be  set  aside,  with  costs  in  the  cause  to 
plaintiffs.  If  plaintiffs  in  any  way  affect  the  stock  which  they 
have  in  the  defendant  company,  a  motion  can  be  made  for 
security  if  defendants  think  it  necessary. 
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Cartwright,  Master.  October  13th,  1905. 

chambers. 

HUMPHEEY  V.  JOEY. 

Venue — M  of  ion  to  Change — County  Court  Action — Conveni- 
ence— Expense, 

Motion  by  defendants  to  change  the  venue  in  a  County 
Court  action  from  Toronto  to  Port  Arthur. 

Casey  Wood,  for  defendant  Ross. 

T.  D.  Delamete,  K.C.,  for  defendant  Jory. 

A.  G.  Slaght,  for  plaintiff. 

The  Master: — The  defendants  swear  to  themselves  and 
two  other  witnesses,  all  residing  at  Port  Arthur,  where  the 
transaction  took  place  out  of  which  this  action  to  recover 
$192.12  arose.  The  plaintiflFs  managing  clerk  swears  to  three 
witnesses  besides  himself,  who  are  all  residents  of  Toronto. 
The  defendants  deny  the  partnership,  and  say  that  the  sale 
was  made  not  to  them  but  to  "  one  McCall,  ftn  employee  of 
the  defendants,''  and  that  if  defendant  Jory  accepted  the 
draft  (which  he  denies),  he  did  not  do  so  as  a  member  of  the 
firm.  Unfortunately  the  difference  in  cost  between  a  trial  at 
Toronto  and  one  at  Port  Arthur  is  very  great  in  proportion 
to  the  amount  in  question. 

In  Dods  V.  Longley,  decided  on  appeal  by  the  Chancellor 
on  5th  April,  1904,  a  motion  to  change  the  venue  in  the 
County  Court  action  from  Ottawa  to  Bat  Portage  was  re- 
fused, though  the  difference  in  expense  was  at  least  as  great 
for  each  witness  as  in  the  present  case.  There  the  defendant 
swore  to  8  witnesses  besides  himself,  two  of  the  8  being  resi- 
dents of  Winnipeg.  The  plaintiff  swore  to  15  witnesses,  two 
of  whom  were  residents  of  Montreal.  There,  as  here,  a  draft 
had  been  accepted  for  payment  of  the  goods. 

In  the  present  case  the  goods  were  sold  in  September, 
1904,  the  draft  was  drawn  on  8th  October,  and  action  was 
not  commenced  until  13th  March.  It  is  not  shewn  whether 
any  negotiations  took  place  in  the  meantime. 

Looking  at  the  fact*  of  this  case,  as  compared  with  those 
in  Dods  v.  Longley,  I  think  the  motion  cannot  succeed. 
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If  the  defendants  are  willing  to  admit  the  acceptance  and 
the  delivery  of  the  goods  at  Port  Arthur,  then  if  the  plaintiff 
will  not  assent  to  an  order  as  asked,  the  motion  can  be  re- 
newed. 

The  entire  costs  of  trial  at  Port  Arthur  should  be  to  plain- 
tiff in  any  event  if  the  ohaDge  is  made. 


Cartwright,  Master.  October  13th,  1905. 

chambers. 

CHAMBERS  v.  JAFFRAY. 

Defamaiion  —  Pleading  —  Defence  — r  Justification  —  Fair 
Oomment  —  Particulars  —  Examination  for  Discovery  — 
Motion  to  Strike  out  Defence — Entbarrassment 

Motion  by  plaintiff  in  an  action  for  libel  to  strike  out  cer- 
tain paragraphs  of  the  statement  of  defence  as  (1)  calculated 
to  embarrass,  prejudice,  and  delay  the  fair  trial  of  the  action, 
and  as  (2)  not  disclosing  any  defence  to  the  action. 

C.  Swabey,  for  plaintiff. 

R.  McKay,  for  defendants. 

The  Master: — The  second  ground  cannot  be  considered 
in  Chambers.  Such  a  motion  must  be  made  to  a  Judge  in 
Court:  see  Knapp  v.  Carley,  7  0.  L.  R.  409,  3  0.  W.  R.  187. 

This  disposes  of  the  objection  to  all  except  the  para- 
graphs which  allege  that  the  words  complained  of,  "so  far 
as  they  consist  of  allegations  of  fact,  are  true  in  substance 
and  in  fact,  and  so  far  as  they  are  expressions  of  opinion  are 
fair  comment  made  in  good  faith  and  not  maliciously,  upon 
facts  which  were  matters  of  public  interest.'' 

The  article  complained  of  is  one  of  8  or  9  folio.-.  It 
alleges  that  plaintiff  is  a  promoter  of  the  Western  Cordage 
Co.  for  the  manufacture  of  binder  twine;  that  to  carry  out 
his  design  of  getting  unwary  farmers  in  the  county  of  Mid- 
dlesex to  become  subscribers  he  had  persuaded  10  prominent 
residents  to  allow  themselves  to  be  named  as  applicants  for 
the  charter,  and  that  6  of  them  were  provisional  directors.  It 
went  on  to  speak  of  the  well  known  want  of  success  of  pre- 
vious ventures  of  the  same  kind,  and  asked  "  Who  is  Mr.  T. 
W.  Chambers?''  and  stated  facts  as 'to  his  antecedents  which, 
in  the  opinion  of  the  writer,  shewed  he  was  not  qualified  to 
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explain  the  difficultiefi  of  such  a  risky  business.  It  dwelt  on 
one  item  in  the  prospectus,  that  the  company  would  not  grant 
more  than  12  shares  to  one  person.  This  was  under  a  head- 
ing of  "  Same  old  bait — same  old  story."  It  stated  that  the 
phenomenal  prosperity  of  the  Brantford  factory  was  due  to 
the  sudden  advance  in  the  price  of  raw  material,,  growing  out 
of  the  Spanish-American  war,  and  ended  by  speaking  of  "  the 
absurdity  of  an  ex-traveller  (meaning  the  plaintiff)  for  a  mil- 
linery house,  who  has  not  been  a  success  in  business  .  .  . 
undertaking  to  launch  another  binder  t\Nnne  factory  with  the 
money  of  farmers,"  and  that  he  and  his  fellow  directors  were 
so  well  aware  of  this  that  they  would  avoid  all  those  con- 
versant with  the  trade,  and  attack  only  the  farmers,  who 
would  "not  challenge  their  fairy  tales  until  the  mischief  is 
done,  and  the  stockholder  finds  himself  confronted  with  such 
a  state  of  affairs  as  made  the  farmers  who  paid  for  stock  in 
Brandon,  Walkerton,  and  Chatham  plants,  gnash  their  teeth 
in  impotent  rage." 

The  innuendo  is  set  out  as  follows:  "  Meaning  thereby 
that  the  plaintiff  had  procured  certain  persons  named  therein 
as  directors  of  the  Western  Cordage  Company  Limited,  to  act 
as  hie  tools  in  deceiving  the  farmers  of  Middlesex,  and  had 
combined  with  them  to  defraud  the  said  farmers,  and  the  de- 
fendants thereby  held  the  plaintiff  up  to  contempt  and 
ridicule  as  a  man  wholly  unreliable  in  his  business  transac- 
tions and  as  one  who  had  failed  in  other  lines  of  business  and 
without  financial  standing,  and  accusing  him  of  dishonest 
conduct  in  his  dealings  with  the  public." 

This  seems  to  be  a  suflBciently  clear  and  distinct  libel,  and 
the  innuendo  shews  that  the  plaintiff  appreciates  what  are  the 
statements  of  alleged  facts  of  which  he  complains.  The 
pleading  follows  that  which  was  expressly  approved  of  by  a 
Divisional  Court  in  Crow's  Nest  Pass  Coal  Co.  v.  Bell,  4  0. 
L.  B..  660,  1  0.  W.  B.  679. 

The  plaintiff  can,  if  he  desires,  examine  the  defendants 
for  dis<^over}%  and  see  if  they  still  adhere  to  their  veiy  serious 
plea  of  justification.  If  there  seems,  after  that  has  been  done, 
to  be  any  right  to  particulars  as  asked  for  on  the  argument 
(though  not  in  the  notice  of  motion),  it  will  be  time  enough 
to  deal  with  that  question.  It  is  quite  true  that  in  Penrh^Ti 
V.  Licensed  Victuallers'  Mirror,  7  Times  L.  R.  1,  particulars 
of  such  a  plea  were  ordered  to  be  given.  But  the  libel  com- 
plained of  there  was  very  different  from  that  in  this  action. 
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It  is  diiEcult  to  say  what  were  the  facts  alleged  in  that  case 
and  which  the  defendants  undertook  to  prove,  and  wiiat  were 
fair  comments  on  those  facts.  It  is  always  to  be  remembered 
that  in  England  there  is  no  examination  for  discovery  with- 
out special  order,  and  when  ordered  it  is  limited  to  inter- 
rogatories carefully  discussed  and  settled  beforehand. 

The  motion  must  be  dismissed  with  costs  to  del't'ndants  in 
the  cause. 


October  13th,  1905. 
C.A. 

CITY  OF  TOBOlNTTO  v.  TOKONTO  ELECTRIC  LIGHT 

CO. 

CITY  OF  TORONTO  v.  INCANDESCENT  LIGHT  CO. 

OF  TORONTO  AND  TORONTO  ELECTRIC 

LIGHT  CO. 

Contract — Electric  Light  Companies — Agreement  with  Muni- 
cipal Corporation — Privilege  of  Occupying  Streets — Con- 
dition against  Amalgamation  of  Companies — Forfeiture 
— Larches — A  cquiescence. 

Appeal  by  plaintiffs  from  judgment  of  Falcokbridge, 
C.J-,  3  0.  W.  R.  825,  dismissing  actions  brought  to  obtain 
declarations  that  defendants  had  forfeited  certain  rights  sev- 
erally granted  to  them  under  two  agreements  with  plaintiffs, 
and  for  injunctions  restraining  defendants  from  any  longer 
constructing,  laying  down,  or  operatitig  any  conduits,  wires, 
or  appliances  in  the  streets  of  the  city  of  Toronto,  and  com- 
pelling the  immediate  removal  of  all  such  conduits  theretofore 
constructed  or  laid  down  therein,  and  the  restoration  of  the 
surface  to  its  original  condition. 

The  two  agreements  were  made  in  July,  1889,  authorizing 
defendant  companies  to  construct,  lay  down,  and  o])erate 
underground  wires,  etc.,  for  the  distribution  and  supply  of 
electricity — ^in  the  case  of  the  Toronto  Electric  Light  Co.,  in 
addition  to  their  then  established  overhead  system.  By  both 
agreements,  the  companies  were  prohibited  from  leasing  to, 
amalgamating  vnth,  or  selling  out  to  any  other  company,  cor- 
poration, firm,  or  individual,  without  the  consent  of  ihe  cit}' 
corporation,  and  both  a^eements  provided  that  upon  a 
breach  of  the  prohibition  all  rights  sranted  thereunder  should 
oease  and  be  forfeited. 
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On  22iid  February,  1896,  the  Incandescent  light  Co.  sold 
to  the  Toronto  Electric  Light  Co.  all  their  assets,  rights, 
credits,  and  effects,  and  the  shareholder  transferred  all  their 
shares  in  the  capital  stock  of  that  company  to  the  Toronto 
Electric  Light  Co.,  or  their  nominees,  by  reason  whereof  the 
plaintiffs  claimed  the  forfeiture. 

G.  F.  Shepley,  K.C.,  and  J.  S.  Fullerton,  K.C.,  for  plain- 
tiffs, appellants. 

A.  B.  Aylesworth,  K.C.,  E.  F.  B.  Johnston,  K.C.,  H. 
O'Brien,  K.C.,  and  J.  S.  Lundy,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LEXNAN,  Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J. a.: —  ...  As  against  the  Incandescent 
Light  Co.,  the  breach  is  not  disputed,  but  it  is  contended  by 
the  Toronto  Electric  Light  Co.  that  in  purchasing  they  did 
not  fall  within  the  prohibition  prescribed  in  their  agreement, 
and  this  contention  is,  in  my  opinion,  well  founded.  To  hold 
otherwise  would  be  to  add  to  the  prohibition  the  word  '  buy ' 
as  well  as  the  other  word  '  sell,^  for  which,  in  my  opinion, 
there  is  no  warrant. 

It  was  contended  that  what  wajs  dona  was^  in  fact,  an 
amalgamation  of  the  two  companies,  but  the  facts  established 
by  the  evidence  are  entirely  against  this  contention. 

The  purchase  was  a  purchase  for  cash  and  cash  only.  l%e 
Incandescent  Light  Co.  acquired  no  interest  whatever  by  the 
transaction  in  the  assets,  affairs,  or  otherwise  of  the  other 
company,  and  in  fact  declined  to  enter  into  the  transaction 
upon  any  footing  but  that  of  a  sale  out  and  out  and  for  cash 
only.  Such  a  transaction  cannot  in  law  or  in  reason  be  called 
an  amalgamation. 

[Beference  to  Wall  v.  London  and  Northern  Assets  Cor- 
poration, [1892]  2  Ch.  4'69,  at  p.  479.] 

I  am  therefore  of  the  opinion  tliat,  in  so  far  as  defendants 
the  Toronto  Electric  Light  Co.  are  concerned  ...  no 
breach  of  plaintiffs'  agreement  with  that  company  was  com- 
mitted by  the  purchase  of  the  assets  of  the  Incandescent 
Company. 

And  I  also  agree  with  the  learned  Chief  Justice  that,  in 
any  event,  and  as  to  both  companies,  the  plaintiffs  have  by  the 
long  delay  in  bringing  suit,  and  by  their  conduct  after  the 
alleged  breach  and  before  action,  lost  their  right  to  complain. 
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the  breach  having  occurred  on  22nd  February,  1896,  and  the 
actions  not  having  been  commenced  until  17th  April,  1902. 

Defendants  the  Incandescent  Co.  have  been  out  of  busi- 
ness since  1896.  They  have  not  since  that  date  used  or  threat- 
ened to  use  the  franchise  originally  granted  to  them  by  plain- 
tiffs. The  breach  of  which  plaintiffs  complain  as  against  that 
company  is  admitted  in  the  pleadings,  and  a  dedaraticn  to 
that  effect  would  probably  be  as  harmless  to  defendants  the 
Incandescent  Co.  as  it  would  be  useless  to  plaintiffs  unless 
relief  is  also  given  against  the  other  company. 

As  to  the  other  relief  claimed  against  the  Incandescent  Co., 
namely,  that  by  way  of  injunction,  plaintiffs'  laches  alone, 
apart  from  any  question  of  waiver,  would  probably  be  a  bar: 
see  Attorney-General  v.  Sheffield  Gas  Co.,  3  DeG.  M.  &  G. 
304.    But  it  is  not  necessary  to  determine  that.     .     .     . 

The  forfeitures  in  question  were,  of  course,  such  as  could 
be  waived.  And  the  standpoint  from  which  the  subject  is  to 
be  considered  is  not  essentially  different  in  any  respect  that  I 
can  see  from  that  applicable  in  the  case  of  an  ordinary  breach 
of  covenant,  with  a  proviso  for  forfeiture  upon  breach. 

The  burden  of  proof  was  upon  defendants  to  establish 
knowledge  by  plaintiffs  of  the  essential  facts  upon  which  the 
right  to  claim  the  forfeiture  rested;  but  it  was  not,  I  think, 
necessary  to  prove  what  is  called  actual  notice  to  plaintiffs  of 
the  agreement  itself  between  defendants;  it  was  sufficient  to 
shew  such  a  state  of  affairs  as  reasonably  indicated  that  the 
covenant  in  question  had  been  broken.  And  this  burden  of 
proof,  notwithstanding  the  deceptive  circumstances  so  much 
relied  on  by  plaintiffs  .  .  .  such  as  the  retention  of  the 
oflficers  of  the  Incandescent  Co.  by  the  Toronto  Electric  Light 
Co.,  and  the  use,  in  correspondence,  of  the  stationery  and 
forms  in  use  by  the  former  company,  the  assessment  in  the 
name  of  the  Incandescent  Co.  of  property  which  by  the  sale 
had  passed  to  the  other  company,  etc.,  the  defendants,  in  my 
opinion,  did  satisfy  by  the  evidence  at  the  trial.  ...  It 
is  to  be  remembered  that  under  the  agreement  with  the  city 
not  an  opening  could  be  made  in  a  city  street,  even  to  repair, 
without  notice  to  the  mayor  and  city  engineer,  and  under  the 
personal  supervision  of  the  latter.  Then  all  the  accounts  for 
restoring  the  pavements  (which  restoration  was  apparently 
done  by  plaintiffs  and  charged  to  the  company)  were  from  the 
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montli  of  June,  1897,  always  rendered  by  plaintiffs  to  and 
paid  bv  defendants  the  Toronto  Electric  light  Co.  The 
numerous  customers  throughout  the  city  using  incandescent 
light  must  immediately  have  kno^vn  of  the  change,  from  their 
inontlilv  accounts  if  in  no  other  way,  and  among  such  cus- 
tomers were  the  plaintiffs  themselves,  who  entered  into  a  con- 
tiact  with  defendants  the  Toronto  Electric  Light  Co.  in 
Xovember,  1898,  for  a  supply  of  incandescent  light  for  the 
now  court  house.  And  finally  the  city  engineer  in  his  report 
for  1901  mentions  the  "absorption"  of  the  Incandescent  Co. 
by  the  other  company,  although,  singularly,  he  was  not  called 
b\'  plaintiffs  to  shew  when  or  how  he  became  aware  of  such 
absorption. 

Notice  or  knowledge  can  only  be  brought  home  to  a  cor- 
poration through  those  who  act  for  and  represent  it,  and 
notice  to  the  city  engineer  should,  under  the  circumstances  of 
this  case,  be  sufficient;  altogether  there  is,  I  think,  much  more 
than  that,  for,  in  my  opinion,  the  evidence  would,  from  the 
j)eculiar  circumstances  of  the  case,  warrant  the  conclusion 
that  the  knowledge  of  what  the  city  engineer  calls  the  "  ab- 
sorption "  was  common  and  general  throughout  the  city  and 
might  safely,  under  all  the  circumstances,  be  imputed  not 
merely  to  the  engineer,  but  to  the  city  council  as  a  whole, 
cs]iocially  as  no  civic  official,  past  or  present,  ventured  into 
tlie  witness  box  to  impeach  or  deny  such  an  inference.  Then, 
having  such  knowledge,  the  plaintiffs  were,  I  think,  bound  to 
act  with  reasonable  promptness  in  claiming  the  forfeiture. 
Instead,  they  permitted  years  to  elapse,  during  which,  as  the 
plaintiffs  must  have  known,  heavy  expenditure  by  the 
Toronto  Electric  Light  Co.  was  going  on,  an  expenditure  thai 
would  have  been  impossible  but  for  the  consent  from  time  to 
time  of  the  plaintiffs  to  the  necessary  openings  being  made 
in  the  city  streets.  There  was  thus  in  the  plaintiffs'  conduct 
much  more  than  a  mere  passive  acquiescence,  something,  in- 
deed, under  the  circumstances  I  have  mentioned,  amounting 
to  an  active  encouragement  to  the  defendants,  to  think  and 
believe  that  the  plaintiffs  did  not  intend  to  claim  the  benefit 
of  the  forfeiture.  And  for  these  reasons  I  think  the  inference 
of  waiver  drawn  by  the  learned  Chief  Justice  is  the  only 
proper  one  upon  the  whole  evidence. 

Ap])eal  dismissed  with  costs. 
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October  13th,  1905. 
C.A. 

HAY  V.  BINGHAM. 

Defamation  —  Newspaper  Interview  with  Defendant — Proof 
of  Publication  by  Defendant — Privilege — Reply  to  State- 
ments  by  Plaintiff — Proof  of  Defamatory  Meaning — 
Jnnuen  do — Nonsuit. 

Appeal  by  defendant  from  judgment  of  MacMahon,  J., 
in  favour  of  plaintiff  for  $500  damages,  upon  findings  of 
jury,  in  an  action  for  libel  and  slander,  tried  at  Ottawa. 

A.  B.  Aylesworth,  K.C.,  for  defendant^  appellant. 

T.  McVeity,  Ottawa,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Oarrow,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J. A. : —  ...  The  defendant  had  been  a  can- 
didate in  the  liberal  interest  at  the  general  election  recently 
held  for  the  election  of  members  to  the  local  legislature,  and 
had  been  defeated.  The  plaintiff  had  opposed  him  as  a 
worker  on  the  other  side.  On  the  day  after  the  election  de- 
fendant was  interviewed  by  a  reporter  of  tlie  "  Free  Pross  " 
newspaper,  and  asked  what  he  had  to  say  about  the  election 
and  its  results.  The  reporter  made  a  note  of  what  he  said, 
which  was  published  in  the  newspaper  on  the  following  day. 
This  was  the  libel  complained  of,  which  is  in  the  following 
terms  so  far  as  plaintiff  sug<rests  that  it  refers  or  may  refer 
to  him  or  impute  anything  to  him: — 

^*  Mr.  Bingham  on  the  result.  Liberal  leaders  discuss  the 
causes  of  Ottawa^s  verdict.  Mr.  Bingham  was  around  this 
morning  looking  as  happy  as  ever.  '  The  fju'ts  are/  he  said ;'' 
and  the  report,  after  repeating  some  platitudes  which  may  be 
omitted,  proceeds :  "  I  wish  to  refer  to  one  or  two  incidents 
of  the  campaign.  After  Mr.  Murphy  had  been  nominated  as 
the  conservative  candidate  and  it  was  knowTi  that  T  wrs  to  be 
in  the  field,  he  came  to  me  in  the  Rus^^cll  House.  This  was 
flhout  a  month  ago,  and  he  asked  me  to  take  stock  in  the  St. 
Patrick^©  Literary  and  Scientific  Association  Building.  He 
said  he  had  got  $2,000  from  a  certain  man  in  this  city ;  that 
he  had  taken  $2,000  stock  himself;  and  wanted  me  to  take  - 
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similar  amount.  The  oilier  $2^000  he  said  he  would  raise  out- 
side. I  told  him  I  thought  it  would  look  at  that  particular 
juncture  too  glaring  on  my  part  and  would  appear  as  if  I  was 
solely  giving  a  subscription  with  the  idea  of  gaining  support 
and  making  a  display  of  any  stock  I  might  take.  I  therefore 
refused  at  that  particular  time,  and  when  Mr.  Murphy  in  St. 
Patrick's  Hall  told  all  about  this  matter,  I  considered  he 
struck  below  the  belt.  Mr.  B.  E.  May  (plaintiff)  was  another 
that  came  to  me  after  it  was  known  I  was  to  be  a  candidate. 
He  wished  me  to  indorse  a  note  for  him  for  $1,000  to  start 
an  establishment  in  Banks  street.  I  said  to  him  that  I  would 
consider  the  matter,  and  remarked,  ^  Won't  you  be  lonesome 
out  of  politics?'  He  said  he  (Hay)  had  gone  out  of  politics. 
I  afterwards  declined  to  accede  to  his  request,  and  he,  later 
on,  accused  me  of  breach  of  loyalty  on  the  occasion  of  the 
jubilee  of  our  late  beloved  Queen.  An  undertaker  was  an- 
other man  who  came  to  me  and  wanted  me  to  go  good  for  $1,- 
000.    I  refused    ....*' 

The  report  then  went  on  to  give  the  defendant's  answers 
to  various  charges  said  to  have  been  made  against  him  durijig 
the  campaign,  which  do  not  appear  to  have  any  bearing  on 
the  case,  and  continued: 

"  I  consider  that  I  fought  a  manly,  straightforward  cam- 
paign. I  did  not  spend  any  money  illegally,  and  told  any  one 
who  came  to  me  that  so  far  as  I  was  concerned,  I  wanted  to 
see  a  pure,  clean  election,  and  I  would  not  in  any  way  cor- 
rupt the  honest  verdict  of  the  people.  I  kept  my  word  right 
through." 

The  innuendo  alleged  was,  that  defendant  meant  thereby 
that  plaintiff  and  others  had  offered  him  their  services  and 
support  as  a  bribe;  that  plaintiff  had  corruptly  offered  to 
desert  his  party  and  abandon  his  principles,  and  give  defen- 
dant his  services  and  support  at  the  election  in  consideration 
of  defendant  indorsing  his  promissory  note  for  $1,000  to  en- 
able him  to  start  in  business;  that  if  defendant  had  acceded 
to  plaintiff's  alleged  request  he  would  have  had  plaintiff's 
services  and  support  at  the  election;  that  plaintiff's  support 
of  the  conservative  candidate  and  opposition  to  defendwit's 
candidature  was  due,  not  to  principle  or  party  loyalty,  but  to 
defendant's  refusal  to  indorse  plaintiff's  proniiseory  note; 
and  that  because  of  defendant's  alleged  refusal  to  indorse  said 
note  plaintiff  not  only  opposed  his  candidature  at  the  elec- 
tion, but  attacked  him  personally  and  accused  him  of  dis- 
lovalty,  etc. 
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At  the  trial  evidence  was  given  by  the  reporter  that  he 
had  been  sent  by  his  employers  to  see  the  candidates  at  the 
election  and  to  get  their  views  of  the  result  of  the  election 
contest;  that  he  had  interviewed  defendant  and  taken  the 
statement  which  was  published  in  the  new^spaper  on  the  fol- 
lowing day;  and  that  the  next  day  defendant  came  into  the 
office  and  pointed  out  some  trifling  errors  in  the  first  two 
lines  of  the  report,  but  did  not  complain  of  it  in  other 
rcv-^pects. 

It  was  not  in  terms  stated  in  the  evidence  that  defendant 
knew  that  his  interviewer  was  a  reporter  or  connected  with  h 
newspaper  or  that  he  intended  that  his  statement  should  be 
published.  Defendant  said  that  his  object  in  making  the 
statement  was  to  put  himself  right  before  the  people  of 
Ottawa  and  of  the  Dominion,  and  in  particular  in  reference 
to  the  serious  charge  of  disloyalty,  but  that  "  he  did  not  in- 
tend the  article  to  be  published."  He  admitted  that  he  had 
gone  to  the  newspaper  office  as  stated  by  the  reporter,  and 
that  the  only  thing  he  had  found  fault  with  in  the  report  was 
the  omission  of  a  few  words  in  the  introductory  part.  Plain- 
tiff was  asked  what  he  understood  to  be  the  meaning  of  the 
words  in  the  paragraph  relating  to  himself.  This  was  ob- 
jected to,  but  the  learned  Judge,  while  expressing  himself  as 
of  opinion  that  the  words  were  hardly  capable  of  the  meaning 
alleged  in  the  innuendo,  allowed  the  question  to  be  put,  and 
plaintiff  answered,  against  objection,  that  he  gathered  from 
these  words  that  defendant  had  told  the  public  tliat  he  had  a 
chance  to  buy  plaintiff  and  had  refused  to  do  so.  In  cross- 
examination  by  defendant's  counsel,  a  similar  question  was 
put  to  the  rej)ortor,  w^ho  said  that  the  meaning  he  took  from 
the  words  was  that  plaintiff,  as  a  candidate,  was  being  ap- 
proadied  by  various  parties,  "  to  use  a  colloquial  expression, 
to  be  played  for  a  sucker,"  which  on  re-examination  he  ex- 
plained to  mean  that,  as  defendant  was  in  the  field,  people 
were  approaching  him  for  favours,  as  they  thought  he  would 
be  in  a  genial  and  kindly  spirit  at  the  time,  and  would  readily 
grant  them. 

Defendant  objected  that  there  was  no  proof  of  the  pub- 
lication of  the  alleged  libel;  that  it  was  a  privileged  com- 
munication; and  that  the  publication  was  not  libellous  or 
e«pablo  of  the  meaning  ascribed  to  it  by  the  innuendo.  Tlie 
learned  Judcre  overruled  the  objections,  and,  w^hile  expressing 
himself   as  doubtful  whether  the  words  were  capable  of  ilie 
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alleged  meaning,  allowed  the  case  to  go  to  the  jury,  who 
found  a  verdict  for  plaintiflf  with  $500  damages,  for  which 
judgment  was  entered  accordingly.  Defendant  appeals,  re- 
newing the  objections  taken  by  him  at  the  trial. 

As  to  the  first  and  second  of  these  objections,  we  are  of 
opinion  that  the  learned  Judge's  ruling  was  correct.  There 
was  evidence  from  which  the  jury  might  infer  that  defendant 
knew  tliat  he  was  speaking  to  a  reporter  and  speaking  for 
publication,  and  that  he  authorized  what  he  said  to  be  pub- 
lished in  a  newspaper.  It  was  not  necessary  that  there  should 
have  been  an  express  request  to  publish:  Odgers  on  Libel 
and  Slander,  4th  ed.,  p.  161.  Defendant's  object,  as  he  ad- 
mits, was  to  put  himself  right,  as  he  thought,  with  the  public. 
He  must  have  known  that  this  was  not  likely  to  be  accom- 
plished by  a  mere  private  explanation  to  the  person  he  was 
speaking  to,  and  his  visit  to  the  newspaper  office  on  the  fol- 
lowing morning  and  his  conversation  there  with  the 
reporter  plainly  suggest  the  inference  that  he  had  authorized 
the  report  and  was  substantially  satisfied  with  it. 

As  regards  the  defence  of  privilege,  it  is  difficult  to  see 
how  it  arises.  If  the  alleged  libel  is,  as  plaintiflf  contends,  a 
statement  by  defendant  that  plaintiflf  was  willing  to  be  bribed, 
how  is  that  privileged  as  a  reply  to  or  explanation  of  a  pre- 
vious statement  by  plaintiflf  that  defendant  had  behaved  as  a 
disloyal  subject  ?  Defendant  says  that  the  words  do  not 
bear  the  meaning  plaintiflf  attaches  to  them,  but  a  quite  diflfer- 
ent  meaning,  and  that  in  that  meaning,  which  is  not  com- 
plained of  as  defamatory,  they  were  privileged  as  explain- 
ing how  or  why  plaintiflf  came  to  charge  him  with  disloyalty. 
Privilege,  however,  must  be  an  answer  to  what  is  complained 
of  as  libel,  an  answer  to  the  defamatory  meaning  alleged,  and 
here  there  is  nothing  but  an  attempt  to  set  oflf  one  defamatory 
fitatement  against  another. 

The  real  question  between  the  parties,  and  the  real  diffi- 
culty in  plaintiff's  way,  is  whether  the  publication  complained 
of  can  be  said  to  have  any  defamatory  meaning.  Taken 
literally  and  in  their  primary  and  obvious  signification,  the 
words  complained  of  seem  perfectly  harmless.  They  are  one 
paragraph  of  a  long  story  told  by  the  defendant  in  endeavour- 
ing to  account  for  his  defeat  at  the  election.  One  reason  was 
that  Murphy  had  accused  him  of  a  want  of  public  spirit  in 
refusing  to  subscribe  for  shares  in  some  local  undertaking; 
another,  that  Hay,  who  had  asked  him  for  accommodation 
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and  had  been  refused,  had  accused  him  of  disloyalty;  and 
other  charges  are  mentioned  and  rebutted,  which  defendant 
thought  were  likely  to  have  prejudiced  various  classes  of 
electors  against  a  candidate. 

I  see  nothing  in  the  language  referring  to  plaintiflf,  taken 
by  itself  or  in  connection  with  anything  else  in  the  report, 
which  is  fairiy  capable  of  or  suggests  the  meaning  which 
plaintiff  said  that  he  drew  from  it  .  .  .and  no  facts  or 
circumstances  are  alleged  or  proved  which  tended  to  shew 
that  they  were  capable  of  that  or  any  similar  meaning,  which 
indeed  is  the  only  meaning  ascribed  to  them  by  the  innuendo, 
or  of  which  plaintiff,  from  first  to  last,  had  complained.  .  .  . 

[Reference  to  Capital  and  Counties  Bank  v.  Henty, 
7  App.  Cas.  at  p.  744,  and  Neville  v.  Fine  Arts  Co.,  [1897] 
A.  C.  68.] 

It  appears  to  us,  for  these  reasons,  that  the  motion  for 
nonsuit  at  the  close  of  the  case  should  have  been  allowed,  and 
that  the  appeal  must  now  be  allowed  and  the  action  dis- 
missed with  costs. 


October  13tii,  1905. 
C.A. 

McCONNELL  v.  ERDMAN. 

Principal  and  Agent — Becovery  of  Commissions  on  Sales  of 
Shares — Money  Lent — Indemnity  against  Liability — Ac- 
count— Evidence — Costs, 

Appeal  by  plaintiff  from  order  of  a  Divisional  Court, 
dated  9th  November,  1904,  varying  judgment  of  Falcon- 
bridge.  C.J.,  by  reducing  the  amount  of  plaintiff's  recovery 
from  $540.70  to  $140.00  in  an  action  for  commissions,  etc. 

The  appeal  was  heard  by  *Moss,  C.J.O.,  Osler,  Mac- 
LENXAX,  Garrow,  Maclaren,  JJ.A. 

E.  G.  Porter,  Belleville,  for  plaintiff,  appellant. 

•    E.  C.  S.  Huycke,  K.C.,  for  defendant. 
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Maclaren^  J.A.  : — The  present  action  was  brought  to 
recover  $614.10  which  the  plaintiff  claimed  as  due  to  him  by 
defendant  partly  on  account  of  commissions  on  the  sale  by 
him  of  mining  stock  belonging  to  the  defendant,  partly  for 
moneys  paid  by  him  for  defendant  at  the  request  of  the  latter, 
and  partly  for  liabilities  assumed  by  him  in  connection  wiih 
certain  shares  with  respect  to  which  defendant  had  under- 
taken to  indemnify  him. 

The  action  was  tried  by  the  Chief  Justice  of  the  King's 
Bench  without  a  jury,  and  he  awarded  plaintiff  $540.70.  The 
defendant  appealed  to  the  Divisional  Court,  which  held  that 
the  only  sum  plaintiff  was  entitled  to  recover  was  $140.60. 
In  addition  to  this  it  reserved  to  plaintiff  any  claim  he  might 
have  on  account  of  a  possible  liabilit}^  for  $225  with  respect  to 
which  he  alleged  that  the  defendant  had  agreed  to  indemnify 
him,  and  which  sum  was  included  in  the  amount  allowed  him 
by  the  trial  Judge. 

With  regard  to  this  last  item,  plaintiff's  testimony  was  to 
the  effect  that  he  had  sold  900  shares  of  the  defendant's  min- 
ing stock  to  three  of  his  friends  for  $225,  and  that  he  had 
promised  them  that  they  should  suffer  no  financial  loss  with 
respect  to  these  shares;  and  that  on  his  reporting  these  sale.-? 
to  the  defendant,  the  latter  said  that  if  the  stock  was  not 
good  he  would  make  it  good.  There  is  no  evidence  that  any 
of  tliera  had  suffered  loss  by  the  transaction,  nor  as  to  the 
value  of  the  stock,  so  that  the  judgment  of  the  Divisional 
Court  would  appear  to  be  the  proper  one  with  regard  to  this 
item.  In  consequence  of  its  decision  with  regard  to  this 
claim,  and  as  to  some  smaller  matters  which  also  appear  to 
be  in  accordance  with  the  evidence,  it  increased  the  amount 
of  the  commission  to  which  the  plaintiff  was  entitled  from 
$56,  the  amount  allowed  him  by  the  trial  Judge,  to  $90.40, 
and  its  decision  on  this  point  should  also,  in  my  opinion,  be 
affirmed. 

The  remainder  of  the  difference  between  the  two  judg- 
ments is  made  up  of  an  alleged  loan  of  $110  by  plaintiff  to 
defendant,  and  a  sum  of  $99.50  paid  to  one  Nichol,  which 
were  allowed  by  the  trial  Judge  but  disallowed  by  the  Divi- 
sional Court.  It  was  admitted  that  plaintiff  had  paid  the 
above  sums  to  defendant  and  Nichol  respectively;  but  \ho 
parties  were  directly  at  variance  in  their  testimony  as  to  the 
nature  of  the  transactions.  The  defendant  on  his  part 
(1  aimed  that  they  were  both  made  out  of  monevs  which  the 


MoCONNELL  v.  ERD.^AN,  453 

plaintiff  had  received  from  the  sale  of  the  stock.  It  is  al- 
most impossible  from  their  evidence  to  arrive  at  a  satisfactory 
conclusion  as  to  the  exact  position  of  the  accounts  between 
them.  So  far  as  appears  neither  of  them  kept  a  proper  ac- 
count or  an  exact  record  of  their  dealings.  On  one  occasion 
they  met  at  the  house  of  the  plaintiff  in  the  presence  of  one 
Latimer,  who  was  called  as  a  witness  by  plaintiff,  and  at- 
tempted to  make  a  settlement.  In  this  they  did  not  succeed, 
but  Latimer  says  that  the  plaintiff  at  that  time  gave  a  detailed 
statement  of  the  number  of  shares  which  he  had  sold  to  dif- 
ferent purchasers,  the  amounts  he  had  received  for  the  same, 
and  the  payments  which  he  had  made  out  of  these  moneys  to 
or  for  the  defendant.  The  names  of  the  respective  parties 
were  also  given.  Latimer  did  not  take  down  the  names  or 
remember  them  exactly,  but  he  did  take  down  in  his  diary 
the  numbers  of  shares  so  sold  and  the  respective  payments 
then  claimed  to  have  been  made  by  plaintiff  and  admitted  by 
defendant.  Among  the  pa^^ments  so  made  and  admitted  were 
two  of  $110  and  $99.50,  which  there  can  be  no  doubt  are  the 
two  amounts  in  question.  In  the  face  of  this  evidence  given 
fairly,  and  without  bias,  I  cannot  see  how  the  judgment  of  the 
Divisional  Court  on  this  point  can  be  disturbed. 

After  the  issue  of  the  writ  the  parties  submitted  their 
differences  to  two  arbitrators,  who  made  an  award.  This  was 
set  aside  on  the  application  of  the  plaintiff,  and  it  was  then 
ordered  that  the  costs  of  and  incidental  to  that  application 
should  be  disposed  of  by  the  trial  Judge.  At  the  trial  he 
awarded  them  to  the  plaintiff.  The  Divisional  Court  in  re- 
ducing the  amount  of  the  judgment  allowed  the  plaintiff  only 
County  Court  costs,  and  said  nothing  about  the  costs  of  set- 
ting aside  the  award.  The  judgment  should  be  varied  by  al- 
lowing the  plaintiff  these  costs  on  the  High  Court  scale. 
Subject  to  th  fl  variation,  the  judgment  of  the  Divisional  Court 
should  be  affirmed  with  costs. 

OsLEB,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss.  C.J.O.,  Maclennan  and  Garrow,  JJ.A.,  con- 
curred. 
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Maclaren,  J.A.: — The  present  action  was  brought  to 
recover  $614.10  which  the  plaintiff  claimed  as  due  to  him  by 
defendant  partly  on  account  of  commissions  on  the  sale  by 
him  of  mining  stock  belonging  to  the  defendant,  partly  for 
moneys  paid  by  him  for  defendant  at  the  request  of  the  latter, 
and  partly  for  liabilities  assumed  by  him  in  connection  with 
certain  shares  with  respect  to  which  defendant  had  under- 
taken to  indemnify  him. 

The  action  was  tried  by  the  Chief  Justice  of  the  King's 
Bench  without  a  jury,  and  he  awarded  plaintiff  $540.70.  The 
defendant  appealed  to  the  Divisional  Court,  which  held  that 
the  only  sum  plaintiff  was  entitled  to  recover  was  $140.60. 
In  addition  to  this  it  reserved  to  plaintiff  any  claim  he  might 
have  on  account  of  a  possible  liabilit}'  for  $225  with  respect  to 
which  he  alleged  that  the  defendant  had  agreed  to  indemnify 
him,  and  which  sum  was  included  in  the  amount  allowed  him 
by  the  trial  Judge. 

With  regard  to  this  last  item,  plaintiff's  testimony  was  to 
the  effect  that  he  had  sold  900  shares  of  the  defendant's  min- 
ing stock  to  three  of  his  friends  for  $225,  and  that  he  had 
promised  them  that  they  should  suffer  no  financial  loss  with 
respect  to  these  shares;  and  that  on  his  reporting  these  sakv 
to  the  defendant,  the  latter  said  that  if  the  stock  was  not 
good  he  would  make  it  good.  There  is  no  evidence  that  any 
of  them  liad  suffered  loss  by  the  transaction,  nor  as  to  tho 
value  of  the  stock,  so  that  tho  judgment  of  the  Divisional 
Court  would  appear  to  be  the  proper  one  with  regard  to  this 
item.  In  consequence  of  its  decision  with  regard  to  this 
claim,  and  as  to  some  smaller  matters  which  also  appear  to 
be  in  accordance  with  the  evidence,  it  increased  tlie  amount 
of  the  commission  to  which  the  plaintiff  was  entitled  from 
$56,  the  amount  allowed  him  by  the  trial  Judge,  to  $90.40, 
eind  its  decision  on  this  point  should  also,  in  my  opinion,  be 
affirmed. 

The  remainder  of  the  difference  between  the  two  judg- 
ments is  made  up  of  an  alleged  loan  of  $110  by  plaintiff  to 
defendant,  and  a  sum  of  $99.50  paid  to  one  Nichol,  which 
were  allowed  by  the  trial  Judge  but  disallowed  by  the  Divi- 
sional Court.  It  was  admitted  that  plaintiff  had  paid  the 
above  sums  to  defendant  and  Xichol  respectively;  but  the 
])artios  were  directly  at  variance  in  their  testimony  as  to  tho 
nature  of  tho  transactions.  Tho  defendant  on  his  part 
clniinod  that  thev  wore  both  made  out  of  monevs  which  the 
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plaintiff  had  received  from  the  sale  of  the  stock.  It  is  al- 
most impossible  from  their  evidence  to  arrive  at  a  satisfactory 
conclusion  as  to  tlie  exact  position  of  the  accounts  between 
them.  So  far  as  appears  neither  of  them  kept  a  proper  ac- 
count or  an  exact  record  of  their  dealings.  On  one  occasion 
they  met  at  the  house  of  the  plaintitf  in  the  presence  of  one 
Latimer,  who  was  called  as  a  witness  by  plaintiff,  and  at- 
tempted to  make  a  settlement.  In  this  they  did  not  succeed, 
but  Latimer  says  that  the  plaintiff  at  that  time  gave  a  detailed 
statement  of  the  number  of  shares  which  he  had  sold  to  dif- 
ferent purchasers,  the  amounts  he  had  received  for  the  same, 
and  the  payments  which  he  had  made  out  of  these  moneys  to 
or  for  the  defendant.  The  names  of  the  respective  parties 
were  also  given.  Latimer  did  not  take  down  the  names  or 
remember  them  exactly,  but  he  did  take  down  in  his  diary 
the  numbers  of  shares  so  sold  and  the  respective  payments 
then  claimed  to  have  been  made  by  plaintiff  and  admitted  by 
defendant.  Among  the  payments  so  made  and  admitted  were 
two  of  $110  and  $99.50,  which  there  can  be  no  doubt  are  the 
two  amounts  in  question.  In  the  face  of  this  evidence  given 
fairly,  and  without  bias,  I  cannot  see  how  the  judgment  of  the 
Divisional  Court  on  this  point  can  be  disturbed. 

After  the  issue  of  the  writ  the  parties  submitted  their 
differences  to  two  arbitrators,  who  made  an  award.  This  was 
set  aside  on  the  application  of  the  plaintiff,  and  it  was  then 
ordered  that  the  costs  of  and  incidental  to  that  application 
should  be  disposed  of  by  the  trial  Judge.  At  the  trial  he 
awarded  them  to  the  plaintiff.  The  Divisional  Court  in  re- 
ducing the  amount  of  the  judgment  allowed  the  plaintiff  only 
County  Court  costs,  and  said  nothing  about  the  costs  of  set- 
ting aside  the  award.  The  judgment  should  be  varied  by  al- 
lowing the  plaintiff  these  costs  on  the  High  Court  scale. 
Subject  to  the  variation,  the  judgment  of  the  Divisional  Court 
should  be  affirmed  with  costs. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss.  C.J.O.,  Maclennan  and  Garrow,  JJ.A.,  con- 
curred. 
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OcTOBEB  13th,  1905. 
C.A. 

TOWN  OF  OAKVILLE  v.  ANDREW. 

Partnership — Evidence  to  Establish — Registered  Declaration 
— B.  S,  0,  1S97  ch,  152— Application  to  Banking  Busi- 
ness— Partnership  in  Fact  —  Estoppel  —  Holding  out — 
Character  in  which  Moneys  Received — Misapplication — 
Following  Moneys. 

Appeal  by  defendant  from  judgment  of  Falconbridge, 
C.J.,  3  0.  W.  R.  820,  in  favour  of  plaintiffs  in  an  action  to 
recover  from  defendant  moneys  alleged  to  have  been  de- 
posited by  plaintiffs  with  "  Andrew  &  Howarth,"  private 
bankers  in  the  town  of  Oakville. 

C.  Millar,  for  defendant. 

Q.  F.  Shepley,  K.C.,  and  D.  0.  Cameron,  for  plaintiffs. 

The  judgment  o£  the  Court  (Moss,  C.J.O.,  Osler  and 
Maclabkn',  J  J.  a.), was  delivered  by 

Moss,  C.J.O. : — .  .  .  Thomas  Howarth  was  for  several 
years  prior  and  up  to  the  time  of  his  death  on  1st  December, 
1902,  the  treasurer  of  the  plaintiff  municipality,  and  it  was  his 
duty  to  receive  all  moneys  belonging  to  the  corporation. 
Plaintiffs  allege  that  defendant  and  Howarth  were  for  many 
years  prior  to  and  during  the  year  1902  carrying  on  in  part- 
nership the  business  of  private  bankers  in  Oakville  under  the 
name  and  style  of  Andrew  &  Howarth,  and  moneys  belonging 
to  plaintiffs  were  deposited  with  the  firm  or  employed  by 
Howarth  in  the  business  of  the  firm,  or  were  paid  in  discharge 
of  liabilities  of  the  firm,  and  they  allege  that  defendant  ?s 
liable  to  them  for  the  amount  of  moneys  so  dealt  with. 

Defendant  denies  the  existence  of  the  alleged  partnership 
and  all  linV:VitT  to  plaintiffs.    .     .     . 

It  appeared  that  defendant  and  Howarth  entered  into 
partnership  a?  private  bankers  in  November,  1881,  and  it  is 
not  diluted  that  their  partnership  continued  until  November, 
1800,  But  defendant  contends  that  the  partnership  was  then 
di^olved  bv  mutual  consent,  and  that  thereafter  the  business 
TTAs  carried  on  by  Howarth  alone  and  for  his  sole  benefit. 
His  testimony  on  this  point    is    supported  by  the    circum- 
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During  the  period  between  November,  1881,  and  Novem- 
ber, 1890,  the  business  was  carried  on  in  premises  situate  in 
the  lower  or  down  town  part  of  Oakville.     And  during  this 
time  defendant  appears  to  have  taken  an  active  part  in  the 
conduct  of  the  business,  dealing  with  customers  and  transact- 
ing business  in  the  banking  house  after  the  manner  of  a 
proprietor.     Upon  or  about  the  time  of  the  dissolution  there 
was  a  removal  into  new  premises  situate  in  another  part  of  the 
town.     And  from  that  time  defendant  was  not  so  frequently 
on  or  about  the  premises,  nor  did  lie  appear  to  concern  him- 
self in  or  about  the  conduct  of  the  business  in  the  same  man- 
ner and  to  the  same  extent  as  before.     Some  acts  tending  to 
shew  that  he  continued  to  exercise  the  rights  of  a  partner  were 
deposed  to,  e.g.,  that  on  some  occasions  he  was  to  be  seen  be- 
hind the  counter  examining  the  collection  book,  that  he  asked 
questions  concerning  notes  and  customers  of  the  bank,  and  that 
on  several  occasions  he  signed  the  firm  name  of  Andrew  <fe 
Howarth  to  cheques  and  drafts  given  to  customers  of  the  busi- 
ness.    And  it  is  undisputed  that  the  firm  name  was  con- 
tinued  as  formerly.       Defendant's  explanation  is  that  at 
Howarth's  request  he  permitted  his  name  to  remain  in  the 
style  of  the  firm,    believing    Howarth    to    be    trustworthy 
and  reliable,  and  that  he  was  incurring  no  real  risk;  that  in 
the  course  of  his  own  business  as  auctioneer  he  was  in  the 
habit  of  discounting  nofes  given  by  purchasers ;  that  he  placed 
these  notes  and  others  for  collection  in  the  bank;   and  that 
from  time  to  time  when  he  inquired  about  their  collection,  he 
was  referred  by  Howarth  to  the  collection  book  and  told  to 
look  for  himself ;  and  that  the  inquiries  he  made  were  chiefly 
with  reference  to  these  notes  and  the  parties  upon  them.  With 
reference  to  signing  cheques  and  drafts,  he  testified  that  upon 
occasions  when  Howarth  was  intending  to  be  absent  from  the 
town  for  some  days  he  would  leave  a  number  of  cheques  or 
drafts  signed  in  blank  with  Mrs.  Howarth  to  be  used  in  the 
business,  and  he  also  re<iuested  defendant,  in  case  there  were 
others  required  during  his  absence,  to  sign  any  presented  by 
Mrs.  Howarth.     In  this  way  he  signed  cheques  or  drafts  at 
Mrs.  Howarth's  request.     This  testimony  is  corroborated  to 
some  extent  by  Arthur  W.  Howarth,  one  of  plaintiffs'  wit- 
nesses.    Mrs.  Howarth  was  not  called,  and,  although  How- 
arth's two  sons  and  a  daughter,  who  were  employed  in  the 
business  at  different  periods,  were  all  called  in  rieply  after 
defendant  had  given  his  testimony,  no  questions  were  asked 
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of  them  in  contradiction  of  defendant's  statements  on  this 
point.  It  may,  therefore,  be  fairly  concluded  that  the  ex- 
planation given  by  defendant  is  correct.  And  it  should  be 
found  as  a  fact  that  defendant  signed  the  cheques  or  drafts 
not  as  a  partner  but  at  the  request  of  Howarth  and  for  his 
convenience  only.  This  conclusion  upon  the  evidence  is? 
strongly  corroborative  of  defendant's  contention  that  the  part- 
nership had  been  dissolved.  Else  why  in  Howarth'e  absence, 
if  not  at  other  times,  should  the  defendant  not  be  found  con- 
ducting the  business  instead  of  Howarth  s  wife,  and  what 
would  have  been  the  necessity  for  any  signed  cheques  or  draft?? 
being  left  or  for  any  reijuest  to  defendant  to  sign  others  if 
necessary?  If  defendant  was  a  partner,  there  was  no  neces- 
sity for  the  arrangements  that  appear  to  have  been  deemed 
necessary  to  make  for  the  conduct  of  the  business  whild 
Howartli  was  away.  The  proper  conclusion  of  fact  appears 
to  be  that  the  partnership  between  defendant  and  Howarth 
was  in  fact  dissolved  by  mutual  consent  in  November,  1890, 
and  thereafter  Howarth  was  carrying  on  the  business  in  the 
name  of  Andrew  &  Howarth,  but  on  his  own  account  and  for 
his  sole  benefit. 

No  notice  of  the  dissolution  was  given,  either  by  public 
advert iscMiient  or  circulars  to  customers,  or  by  the  filing  of  a 
declaration  of  dissolution  in  the  manner  provided  by  the  Act 
respecting  the  registration  of  co-partnerships,  R.  S.  0.  1887 
ch.  130,  sec.  7. 

It  was  shewn  that  the  moneys  for  which  plaintiffs  are 
seeking  to  liold  defendant  liable  were  received  for  the  plain- 
tiffs by  one  C.  L.  Young,  the  tax  collector  and  harbour  master 
of  the  town,  and  represented  taxes  and  harbour  fees  received 
by  bim  during  190*^.  These  he  paid  over  to  Howarth,  as 
town  treasurer,  whose  duty  it  was  to  receive  them  on  behalf 
of  plaintiffs,  and  he  gave  receipts  therefor  to  Young  in  the 
proper  form. 

There  can  be  no  pretence  that  Young  was  intended  to 
place  the  moneys  otherwise  than  in  Howarth 's  hands  as  treas- 
urer of  tlie  town,  or  that  Howarth  was  receiving  them  other- 
wise than  in  his  capacity  of  treasurer.  The  payments  made 
by  Young  to  Howarth  were  in  no  sense  deposits  in  the  bank 
or  with  the  firm,  nor  were  they  moneys  received  by  the  bank 
or  the  firm  in  the  course  of  its  business.  And  in  making  the 
payments  Young  was  in  no  manner  or  way  dealing  with  the 
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bank  or  the  firm  or  relying  upon  defendant's  name.  How- 
arth  received  the  moneys  in  his  individual  capacity  as  town 
treasurer  and  in  the  course  of  his  duty.  And  they  did  not 
come  into  the  possession  of  the  banking  concern  through  any 
act  of  Young.  Howarth  appears  to  have  placed  them  with 
moneys  received  from  other  sources  in  a  till  in  the  office  or 
counting  house,  and  out  of  the  mass  to  have  made  some  pay- 
ments on  account  of  plaintiffs.  When  a  considerable  sum  had 
accumulated  in  the  till  he  made  up  a  deposit  and  sent  it  to  the 
Ontario  Bank  at  Toronto,  where  it  was  placed  to  the  credit 
of  an  account  headed  "Andrew  &  Howarth,"  but  which  was 
really  Howarth's  account  kept  in  connection  with  his  business 
in  Oakville.  The  moneys  in  this  account  were  applied  in 
payment  of  Howarth's  business  liabilities  to  the  bank  and 
others.  At  his  death  the  account  was  overdrawn,  and  he  wae 
largely  indebted  to  the  bank  in  respect  of  advances  on  notes 
discounted  and  collaterally  secured  by  customers'  notes. 

The  Chief  Justice  gave  judgment  in  favour  of  plaintiffs 
chiefly  on  the  ground  that  defendant,  in  consequence  of  his 
failure  to  file  a  declaration  of  dissolution  of  partnership,  must 
be  deemed  to  be  a  partner.  He  also  expressed  the  view  that 
there  was  abundant  evidence  of  partnership  in  fact,  and  fur- 
ther that  the  application  made  of  the  plaintiffs'  money  would 
brinor  the  case  within  the  principle  of  In  re  Hallett's  Trusts, 
13  Ch.  D.  696.    From  this  decision  defendant  appealed. 

It  was  argued  on  his  behalf  that  it  wa3  not  obligatory 
upon  him  to  file  a  declaration  of  dissolution,  and  that  th'? 
failure  to  do  so  did  not  render  him  liable  to  the  consequences 
declared  by  sec.  6  of  R.  S.  0.  1887  ch.  130  to  follow  failure 
to  file  a  declaration  of  change  in  the  membership  or  name  of 
the  partnership. 

It  is  not  necessary  to  place  a  construction  upon  the  pro- 
visions of  the  Act,  because  the  absence  of  any  notice  and  the 
continued  use  of  defendant's  name  rendered  him  liable  to  be 
treated  by  all  persons  dealing  with  the  firm  as  still  a  member 
of  the  firm.  The  filing  of  a  declaration  was  one  mode  of 
giving  notice  to  the  public,  and  defendant  neglected  this  as 
well  as  the  usual  common  law  methods  of  freeing  himself 
from  further  liability  to  persons  dealing  with  the  firm.  But 
the  difficulty  in  plaintiff's  case  is  that  they  were  not  customers, 
and  were  not  dealing  and  did  not  deal  with  the  firm  in  tht 
transactions  now  in  question.  Howarth  received  the  moneys 
from  Young,  not  as  a  banker,  but  as  town  treasurer.    And 
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plaintiffs  are  not  entitled  to  look  to  defendant  for  repayment 
simply  on  the  ground  of  his  apparent  membership  in  the  firm 
or  of  his  having  allowed  himself  to  be  held  out  as  a  partner 
with  Howarth  in  the  latter^s  banking  business.     .     .     . 

[Beference  to  In  re  Fraser,  Ex  p.  Central  Bank  of  Lon- 
don, [1892]  2  Q.  B.  at  p.  637.] 

The  question  is,  can  the  use  subsequently  made  by  Howarth 
of  the  moneys  render  defendant  liable,  he  being  in  fact  not  a 
partner  and  the  original  dealing  not  being  with  the  firm? 
If  it  be  said  that  Howarth,  after  receiving  the  moneys  as 
treasurer,  deposited  them  in  his  bank,  he  did  so  either  as  the 
authorized  agent  of  plaintiffs  or  in  the  breach  of  his  duty  as 
treasurer.  If  he  acted  as  the  authorized  agent  of  plaintiffs, 
he  knew  at  the  time  that  defendant  was  not  a  partner,  and  hii? 
knowledge  should  be  attributed  to  plaintiffs.  If  he  acted  in 
his  own  wrong,  he  improperly  mixed  them  with  his  own 
moneys,  in  which  defendant  had  no  property.  There  being 
no  partnership  in  fact,  Howarth  was  not  defendant's  agent 
in  any  way  to  deal  with  plaintiffs'  moneys,  nor  could  defend- 
ant interfere  with  Howarth  in  his  control  over  or  dealing 
with  them.  He  had  no  notice  of  any  intention  on  the  part 
of  Howarth  to  commit  a  wrong  upon  plaintiffs  or  to  misapply 
their  moneys.  Miss  Howarth  said  in  evidence  that  she  told  de- 
fendant that  they  went  to  the  Ontario  Bank,  but  that  would 
not  constitute  notice  to  defendant  of  an  intention  to  misapply 
them  so  as  to  make  him  party  to  a  breach  of  trust  in  respect 
of  them.  And  even  if  he  were  a  partner  in  fact  with  How- 
arth, the  tatter's  dealings  with  the  moneys,  even  though  they 
benefited  the  firm,  would  not  render  defendant  liable  unless 
he  was  aware  that  they  were  being  applied  to  partnership 
purposes :     Ex  p.  Heaton,  2  Bro.  C.  C.  386. 

But  in  this  case  the  moneys  were  applied  by  Howarth  tn 
his  own  purposes.  It  may  be  that  some  of  them  went  in  dis- 
charge of  a  debt  to  the  Ontario  Bank,  for  which  defendant 
was  liable  to  the  bank,  but,  as  between  defendant  and  How- 
arth, the  debt  was  the  latter's,  and  the  fact  that  he  chose  to 
pay  it  in  part  with  plaintiffs'  money  cannot  create  any  privity 
between  them  and  defendant. 

The  incidental  advantage  which  defendant  may  have  de- 
rived from  Howarth's  wrongful  act  is  not  such  a  participa- 
tion in  a  breach  of  trust  as  to  render  him  liable  therefor.  See 
Thomson  v.  Clydesdale  Bank,  [1803]  A.  C.  282,  287;  Cole- 
man V.  Bucks,  [1897]  2  Ch.  248. 
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There  is  no  fund  or  property  now  in  existence  into  which 
it  is  possible  to  trace  any  of  plaintiffs'  money.  Before  the 
commencement  of  these  proceedings  the  moneys  at  the  credit 
of  the  account  of  Andrew  &  Howarth  had  been  paid  out. 
There  is  nothing  to  which  plaintiffs  can  point  as  a  mixed 
fund  out  of  which  they  can  ask  the  Court  to  extradite  their 
moneys  by  the  application  of  the  principle  enunciated  in  In 
re  Hallett  (supra). 

For  these  reasons  the  appeal  should  be  allowed  and  the 
action  dismissed  with  costs. 


October  13th,  1905. 
C.  A. 

HAY  V.  EMPLOYERS  LIABILITY  ASSURANCE  COR- 
PORATION. 

Principal  and  Surety  —  Discharge  of  Surety  —  Guarantee 
Policy — Fidelity  of  Servant — Statements  of  Master  upon 
Application  —  Incorporation  in  Policy  —  Alteration  i?i 
Duties  of  Servant  —  Material  Misstatements  —  Ontario 
Insurance  Act. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  plaintiffs  in  action  upon  a  policy  of  insur- 
ance against  pecuniary  loss  which  might  be  sustained  by 
plaintiffs  by  the  fraud  or  dishonesty  of  one  Spera  as  their 
grain  buyer  at  Paris,  Ontario. 

A.  B.  Aylesworth,  K.C.,  and  C.  A.  Moss,  for  defendants, 
appellants. 

I.  P.  Hellmuth,  K.C.,  and  R.  B.  Henderson,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss.  C.J.O.,  Osler,  Gau- 
Row,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A. — .  .  .  The  principal  question  is  whether 
certain  statements,  representations,  and  agreements  made  by 
plaintiffs  in  a  proposal  or  declaration  signed  by  them,  ac- 
companying though  not  referred  to  in  their  employee's  pro- 
posal for  the  policy,  are  part  of  the  contract  between  plain- 
tiffs and  the  company. 

Whatever  other  construction  we  might  have  felt  ourselves 
at  liberty  to  place  upon  sec.  144,  sub-sec.  (1),  of  the  Ontario 
Insurance  Act,  R.  S.  0.  1897  ch.  203,  we  are  now  bound  by 
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\\\it  cl<;ei^ion:>  of  the  Supreme  Court  of  Canada  in  Venner  t. 
Sun  Life  At^suranee  Co.,  17  S.  C.  K.  394,  and  Jordan  v.  Pro- 
vincial Provident  ln;stitution,  28  S.  C.  R.  554,  to  hold  that 
filaintitfri'  proi>o>al  and  the  statements  tlierein  contained  are, 
hy  reference  thereto  in  the  policy,  euthciently  incorporate! 
tiicrewith  and  set  out  in  full  therein,  within  the  meaning  and 
n*rjuirements  of  the  above  section,  and  therefore  form  the 
batii:*  of  and  are  part  of  the  contract  between  the  parties. 

In  the  Jordan  case  ...  it  was  also  held  that  sub-r^y- 
(t)  of  sec.  144  must  be  read  with  and  is  qualified  by  sub-^v. 
(3),  .«o  that  it  bc»conies  necessary  to  expressly  limit,  on  the 
face  of  the  policy,  conditions,  etc.,  for  avoiding  it  by  rea>on  of 
misstatements  in  the  application  therefor  or  inducing  the  con- 
tract, to  those  which  are  material  to  the  contract,  the  contra n' 
of  which  would  seem  to  have  been  decided  in  Village<of  Lon- 
don West  V.  Ijondon  (guarantee  and  Accident  Co.,  20  0.  R. 
o2().  Sub-sc»ction  (3)  simply  declares  that  the  question  of 
materiality  «hall  be  one  for  the  jury  or  for  the  Court  if  there 
be  no  jury,  and  that  no  stipulation  to  the  contrary  shall  be 
of  any  force  or  validity. 

It  would,  therefore,  be  useless  and  needless  for  the  in- 
surer to  stipulate  that  any  particular  statement  in  the  appli- 
cation or  proposal  shall  be  deemed  material  if,  notwithstand- 
ing such  stipulation,  the  question  of  materiality  must  ulti- 
mately be  decided  by  the  jur}'  or  by  the  Court. 

In  plaintiffs'  proposal  in  the  present  case  we  find  that  they 
were  asked,  inter  alia,  the  following  questions: — 

Q.  Is  the  applicant  (Spera)  at  present  in  your  emplo)'- 
ment,  and  if  so  how  long  and  in  what  capacity  have  you  em- 
ployed him? 

To  this  plaintiffs  only  answer — "  Recently  appointed." 

Q.  With  respect  to  the  duties  and  responsibilities  of  the 
applicant,  please  reply  as  fully  as  possible  to  the  following 
questions : 

(a)  In  what  capacity  will  the  applicant  be  engaged  and 
where  ? 

Plaintiffs  answered,  "  Buyer  at  Paris,  Ontario." 

(e)  How  often  will  you  require  him  to  render  an  account 
of  cash  received  and  pay  the  same  to  you? 

Plaintiffs  answer:  "A  complete  audit  and  check  is  made 
by  head  office  at  lea^^t  once  a  month." 

(h)  Will  tlie  balance  in  his  hands  be  counted  and  paid 
over  or  how  dealt  with?    Answer,  "  Counted." 
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(m)  Will  he  be  permitted  to  carry  on  any  other  bueiness 
than  that  for  which  this  guarantee  is  required?  Answer, 
"  No." 

And  plaintiffs  declare  that  these  statements  are  true  and 
that  their  replies  shall  be  taken  as  the  basis  of  the  contract 
between  them  and  defendants.  On  the  face  of  the  policy  it 
is  also  expressly  stated  that  defendants*  guarantee  ie  in  respect 
of  loss  sustained  by  the  fraud  or  dishonesty  of  Spera  a.i 
buyer;  that  the  employers*  written  proposal  is  made  a  part  of 
the  policy;  and  that  the  policy  is  granted  on  the  faith  of  the 
statements,  representations,  and  agreements  made  therein  by 
plaintiffs.  Defendants'  liability  is  in  express  terms  limited 
to  pecuniary  loss  caused  by  acts  of  fraud  and  dishonesty  com- 
mitted by  Spera  within  the  scope  of  his  employment  as  set 
forth  in  the  employers'  proposal.  It  is  also  declared  thereby 
that  defendants'  agreement  is  entered  into  on  the  further 
condition  that  if  during  the  continuance  of  the  policy  any 
charge  shall  be  made  which  shall  have  the  effect  of  making 
the  actual  facts  differ  from  the  written  proposal  or  statement 
of  the  insured,  without  notice  being  given  to  the  insurers  in 
the  manner  prescribed,  and  the  consent  and  approval  in  writ- 
ing of  their  Canadian  managers  obtained  thereto,  the  agree- 
ment (sc,  the  policy)  shall  be  null  and  void  and  all  pre- 
miums paid  thereon  forfeited  to  the  corporation. 

The  evidence  shewed  that  Spera  was  in  fact  employed  a? 
plaintiffs'  grain  buyer,  but  that  within  about  2  months  after 
he  entered  upon  that  employment  he  was  allowed  to  carry  on  a 
different  or  additional  business,  that,  namely,  of  selling  the 
grain  which  had  been  purchased  by  him  for  plaintiffs  and 
stored  in  his  elevator,  and  of  chopping  it  and  selling  it  to  the 
farmers,  plaintiffs  telling  him  that  there  was  no  objection  to 
his  selling  any  amount  of  grain  that  he  might  have  in  hand, 
provided  that  he  did  so  at  a  profit  and  reported  sales  to  them. 
The  consent  of  defendants'  Canadian  managers  was  not 
obtained  to  this  change  in  or  addition  to  his  duties,  nor  had 
they  notice  of  it  until  a  claim  was  made  upon  the  policy  for 
the  servant's  default. 

Defendants  also  remitted  him  from  time  to  time  larger 
sums  than  by  tlieir  proposal  they  had  represented  that  he 
would  be  intrusted  with,  and  they  did  not  make  any  monthly 
audit  of  or  check  upon  his  dealings. 

It  cannot  he  said  that  the  answers  in  |ilaintiffs'  proposnl 
were  untrue  when  they  were  made.  Except  as  to  the  employ- 
ment itself,  they  were  representations  of  intention  respectiiii: 
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the  course  which  would  be  pursued  in  the  future  in  reference 
to  such  employment.  What,  however,  is  stated  about  the 
employment  itself  is  a  different  matter,  and  raises  the  real, 
and  as  it  appears  to  me  the  insuperable,  diflBculty  in  plain- 
tiffs' way. 

Defendants*  contract  is  one  of  guaranty  for  the  servant^s 
fidelity  as  buyer,  and  the  contract  of  defendants  as  embodied 
in  the  policy  by  the  setting  out  therein  of  their  proposal  and 
statements,  is  that  he  is  employed  as  buyer  and  will  not  be 
j>ermitted  to  carry  on  any  other  business  than  that  for  which 
the  guaranty  was  required.  Contrary  to  this  term  of  the  con- 
tract, he  was  so  employed,  and  his  defalcations  resulted  from 
and  were  in  great  part  attributable  to  the  changes  in  the 
character  of  his  employment.  Not  only  was  the  nature  of  his 
duties  materially  altered,  a  thing  which  affected  the  peril  of 
the  sureties,  and  would  on  this  ground  release  them  from  lia- 
bility, but  there  was  a  plain  breach  of  the  contract  on  the 
plaintiffs'  part  that  he  would  not  be  allowed  to  carry  on  any 
other  business  than  that  for  which  the  guaranty  was  required. 
Into  that  it  appears  to  me  that  the  question  of  plaintiffs'  bona 
fidcd  or  of  materiality  cannot  enter,  and  the  action  fails  on 
this  ground. 

The  appeal  must,  therefore,  be  allowed,  except  as  to  .  .  . 
$80,  the  expenses  incurred  by  plaintiffs  in  prosecuting  Spera, 
which  it  was  conceded  they  were  entitled  to  recover.  Plain- 
tiffs must  pay  the  costs  of  appeal,  but  the  action  will  except 
as  above  be  dismissed     .     .     .     without  costs. 


October  13th.  1905. 
C.A. 

MAY  V.  BELSOX. 

Cemetery — Private  Burial  Ground — Setting  apart — Reservor 
tion  in  Deed  —  Ascertainment  of  Location  —  Injunction 
against  Interference  —  Title  —  Interest  of  Plaintiffs  — 
Status  to  Maintain  Action  —  Biglit  of  Access  —  Way  of 
Necessity, 

Appeal  by  defendant  from  judorTnent  of  Teetzel,  J.,  in 
favour  of  plaintiffs  in  an  action  to  establish  the  right  to  pre- 
serve a  small  burial  ground  near  the  village  of  Port  Dal- 
housie. 

H.  H.  Collier,  K.C.,  for  defendant,  appellant. 
E.  E.  A.  DuVernet  and  J.  H.  Tngersoll,  St.  Catharines, 
for  plaintiffs. 
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The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Mac- 
LENNAN,  Garrow,  and  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. : —  ...  PlaintiflEs  are  descendants  and 
heirs  at  law  of  William  May  and  Peter  May  (his  son),  two  of 
the  early  settlers  in  the  township  of  Grantham,  in  the  county 
of  Lincoln.  Five  township  lots  were  granted  by  the  Crown 
to  William  May  and  his  sons,  and  amongst  others  lot  Xo.  21 
in  the  2nd  concession  of  Grantham  was  granted  to  Pete? 
May  by  letters  patent  dated  10th  August,  1801.  The  family 
were  United  Empire  Loyalists,  and  they  and  their  descend- 
ants appear  to  have  occupied  and  lived  upon  the  granted  lands 
for  many  years. 

At  an  early  date,  certainly  not  later  than  the  year  1827,  a 
small  parcel  on  lot  Xo.  21  in  the  2nd  concession  was  set 
apart  as  a  family  burial  plot.  It  does  not  appear  by  whom 
this  action  was  taken,  but  it  was  very  probably  a  family  move- 
ment, the  site  of  the  plot  being  selected  upon  lot  Xo.  21. 
A  number  of  the  members  of  the  family  were  interred  in  the 
plot,  and  among  others  William  and  Peter  May  and  several 
of  their  descendants,  and  the  plot  seems  to  have  been  recog- 
nized as  the  family  burial  plot. 

Though  lot  Xo.  21  was  granted  by  the  Crown  to  Peter 
May,  William  May  appears  to  have  been  in  the  possession  and 
occupation  of  the  lands  surrounding  the  burial  plot.  William 
and  Peter  both  died  in  the  year  1827,  and,  as  already  stated, 
were  buried  in  the  plot.  By  an  indenture  of  grant  dated  31st 
March,  1838,  William  May,  a  eon  of  William  May  the  elder, 
granted  to  John  Clark  a  parcel  of  lot  Xo.  21,  containing  5 
acres,  2  roods,  and  17  perches,  "  save  and  except  about  one 
quarter  of  an  acre  of  said  lands  used  as  a  burying  ground." 
It  is  thus  apparent  that  at  the  date  of  the  indenture  there  was 
a  portion  of  the  parcel  described  which  was  being  used  as  a 
burial  plot. 

The  parcel  of  5  acres,  2  roods,  and  17  perches,  passed  by 
conveyance  from  owners  claiming  or  deriving  title  from  John 
Clark,  until  in  February,  1903,  it  was  conveyed  to  defendant. 

In  the  year  1890  one  George  May,  a  descendant  of  Wil- 
liam and  Peter  May,  being  desirous  of  preserving  the  graves 
of  his  ancestors  and  of  perpetuating  their  memory,  caused  a 
stone  monument  bearing  a  suitable  inscription,  with  the  dates 
of  the  births  and  deaths  of  William  and  Peter  May,  to  be 
erected  on  the  5-acre  parcel.  At  the  same  time  he  planted 
or  caused  to  be  planted  a  hedge  intended  to  surround  the  part 
in  which  the  interments  had  been  made. 
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Soon  after  the  defendant  became  the  owner  of  the  5  acrei 
parcel  he  commenced  the  erection  of  a  small  bam  or  stable 
partly  upon  the  plot  enclosed  by  the  hedge,  lie  removed  tho 
monument  from  the  spot  where  it  had  been  placed,  dug  a 
shallow  foundation  for  the  stable,  and  was  proceeding  with 
the  building,  w^hen,  in  behalf  of  some  of  the  plaintiffs,  he  wa:* 
notified  that  they  required  him  to  desist.  He  declined,  and 
this  action  was  brought  for  an  injunction,  damages,  and  order 
compelling  the  defendant  to  restore  the  premises  to  their 
former  condition,  and  a  declaration  that  jilaintijTs  were  en- 
titled to  a  right  of  ingress,  egress,  and  regress  upon,  to,  and 
from  the  burial  plot. 

Defendant,  besides  putting  plaintiffs  to  proof  of  their 
statement  of  claim  and  title,  objected  that  the  exception  in 
the  d(?ed  to  John  Clark  was  void  for  uncertainty;  that  the 
right  to  tW  parcel  as  a  burial  plot,  if  it  ever  existed,  had  be<»ii 
a])andoned ;  and  that  all  claim  was  barred  by  the  Statute  oi 
Limitations. 

The  trial  Judge  gave  judgment  in  favour  of  plaintiffs.  He 
found  as  a  fact  that  there  was  a  burying  ground  in  respect  of 
which  the  reservation  was  made  in  the  deed  from  William 
May  to  John  Clark :  that  there  was  not  an  abandonment ;  that 
the  hedge  planted  by  Geortre  May  in  1890  enclosed  a  portion 
at  any  rate  of  the  original  burial  plot ;  and  that  neither  defen- 
dant nor  any  of  his  predecessors  in  title  had  acquired  a  pos- 
sessory or  otlier  title  to  the  plot.  And  he  ordered  defendant 
to  remove  his  building  and  restore  the  monument  to  it? 
original  site  and  to  pay  plaintiffs  $20  damages.  He  also  de- 
clared plaintiffs  entitled  to  a  riglit  of  ingress,  egress,  and 
regress  at  all  reasonable  times  for  visiting,  restoring,  and  re- 
pairing the  monument  and  the  enclosures. 

Upon  the  argument  of  the  appeal  counsel  for  defendant 
did  not  contend  that  a  particular  plot  had  not  been  selecte<l 
and  used  as  a  burial  ground,  but  lie  strenuously  argued  that 
upon  the  evidence  plaintiffs  had  failed  to  prove  the  true  site 
or  that  tbe  place  enclosed  by  the  hedge  on  which  tbe  monu- 
ment was  placed  was  the  place  actually  used  for  that  pur- 
pose. He  contended  that  the  real  site  was  on  a  point  near  tho 
edge  of  tlie  Welland  Canal,  .-ome  distance  from  the  plact' 
clainjofl  by  plaintiffs.- 

But  tbe  ])reponderance  of  ovidence  is  largely  in  favour  of 
tlie  Judge's  finding.  Apart  from  the  recollection  of  some 
aged  witnesses,  who  were  present  when  interments  took  place, 
there  is  tl^o  evidence  fnmi-hod  by  the  appearance  of  tbe 
grnrvl  indi'-nling  the  presence  of  graves  spoken  to  by  other 
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witnesses;  there  is  also  the  real  evidence  of  the  stone  marking 
the  grave  of  John  Pawling,  who  was  a  member  of  the  May 
family,  and  appears  to  have  been  buried  in  the  vicinity  of  the 
place  where  George  May  put  the  monument  in  1890. 

There  is  also  evidence  of  fencing  or  enclosing  the  plot  and 
of  the  continuance  in  whole  or  part  of  fences  down  to  the 
time  when  the  hedge  was  planted  and  afterwards.  Benjamin 
Widdicombe,  who  put  up  the  monument  for  George  May  in 
1890,  speaks  of  there  being  the  remains  of  a  picket  fence 
tliere,  and  of  seeing  indications  of  graves  on  the  surface  of 
the  ground,  mounds,  indentations,  and  rough  stones  similar 
to  the  one  produced,  marking  the  heads  of  some  of  the  graves. 
William  H.  Irish,  who  was  tenant  of  the  5-acre  parcel  under 
Mrs.  Kennedy,  a  former  owner,  whose  tenancy  began  in  1889, 
gives  similar  testimony,  and  he  identifies  the  place  where  the 
graves  were  as  that  around  which  the  hedge  was  placed. 
There  is  other  testimony  to  the  same  effect. 

The  evidence  adduced  for  the  defence  is  rather  of  a  nega- 
tive character.  Witnesses  testify  that  they  did  not  see  or 
notice  indications  of  graves  or  of  fencing  at  or  near  the  place 
spoken  of  by  plaintiffs^  witnesses.  Another  speaks  of  having 
been  told  by  John  Clark,  when  he  was  in  possession,  of  there 
being  a  burying  ground  on  the  5-acre  parcel,  but  he  says  that 
the  site  indicated  was  not  that  occupied  by  the  monument. 
Then  there  was  evidence  of  conversation  with  some  members 
of  the  May  family  indicating  uncertainty  in  their  minds  as  to 
the  exact  location  of  the  plot.  But  it  all  falls  short  of  displac- 
ing the  case  made  upon  the  testimony  for  plaintiffs.  There 
is  no  good  reason  for  thinking  that  the  trial  Judge  should 
have  come  to  a  conclusion  contrary  to  that  to  which  he  has 
given  expression. 

In  considering  the  question  of  plaintiffs*  title,  it  may  be 
observed  that  the  action,  though  in  form  resembling  an  action 
to  recover  possession  of  or  for  trespass  to  land,  is  not  exactly 
either.  It  is  an  action  in  the  nature  of  a  bill  in  equity  on  be- 
half of  persons  having  or  claiming  to  have  an  estate  or  inter- 
est in  a  plot  of  ground  set  apart  as  a  family  burying  ground 
and  used  as  a  family  burying  ground,  in  which  the  bodies  of 
ancestors  and  relatives  are  interred,  to  restrain  the  destruc- 
tion, injury,  or  interference  with  the  graves  or  the  grave- 
stones or  monuments  upon  or  over  them.  The  right  of  the 
owner  of  graves  to  such  relief  was  affirmed  in  Moreland  v. 
Richardson,  22  Beav.  596,  24  Beav.  33. 
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The  plaintiffs  in  the. present  case  have  shewn  a  sufficient 
interest  in  or  title  to  the  plot  to  liable  them  to  maintain  the 
action.  It  being  shewn  that  the  plot  was  set  aside  aad  devoted 
as  a  family  burying  ground,  it  is  not  very  material  to  inquire 
by  whom  the  original  title  was  held  or  in  whom  it  was  vested 
at  the  time  of  the  setting  apart. 

It  is  clear  that  the  dedication  was  recognized  by  George 
May,  the  son  and  devisee  of  Peter,  the  grantee  of  the  Crown, 
and  there  is  nothing  to  s^ew  that  any  attempt  was  made  by 
any  member  of  the  May  family  to  dispose  of  or  otherwise  deal 
with  the  plot. 

The  reservation  in  the  deed  to  John  Clark  evidences  an 
intention  to  preserve  it  from  passing  into  the  hands  of 
strangers,  or  from  being  held  save  for  the  purposes  to  which 
it  had  been  devoted.  The  possession — i.e.,  that  species  of  pos- 
session of  which  a  burial  plot  is  susceptible — remained  in  the 
May  family.  As  far  as  appears,  there  were  no  subsequent 
grants  affecting  the  title,  and  it  was  suffered  to  devolve  with- 
out any  disposition  of  it  being  attempted. 

There  was  no  adverse  possession,  and  no  title  has  been  ac- 
quired by  virtue  of  the  Statute  of  Limitations.  Plaintiffs 
are  heirs-at-law  aud  next  of  kin  of  William  and  Peter  May, 
and,  as  against  defendant,  they  have  the  superior  title.  The 
language  of  Sir  J.  Romilly,  M.R.,  in  Moreland  v.  Richardson, 
24  Beav.  at  p.  42,  is  applicable  to  the  circumstances  of  this 
case:  "It  is  to  be  observed  that  it  is  not  the  plaintiffs  who 
seek  to  obtain  possession  of  the  property  held  by  the  defen- 
dants, but  it  is  the  defendants  who  have  taken  forcible  pos- 
session of  the  property  of  the  plaintiffs,  and  which  they  have 
enjoyed  from  the  time  I  have  mentioned.'* 

Even  if  it  would  avail  him,  defendant  cannot  be  heard  to 
say  that  he  had  no  knowledge  of  the  right  to  the  plot  for  the 
purposes  for  which  it  was  set  apart.  The  deed  from  William 
May  to  John  Clark,  through  whom  the  defendant  claims  title 
to  the  6-acre  parcel,  is  notice  to  him  that  the  plot  was  devoted 
to  these  purposes.  He  has  not  pleaded  the  Registry  Act  or 
sought  to  avail  himself  of  its  provisions,  and,  in  view  of  the 
facts,  it  would  have  been  of  no  advantage  to  him.  And  in 
justice  to  him  it  is  but  right  to  observe  that  in  his  evidence 
he  disclaimed  any  wish  or  intention  to  interfere  with  a  place 
of  burial.  His  contention  has  been  and  is  that  the  plot 
in  question  is  not  such  a  place  in  fact.  That  having  been 
determined  against  him  upon  the  evidence,  it  may  be  assumed 
that  he  will  not  wish  to  interfere  with  or  disturb  the  graves 
or  the  monuments  marking  them. 
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The  plot  being  a  land-locked  piece  of  ground  reserved  out 
of  a  grant  of  the  surrounding  property,  there  is  an  implied 
way  of  necessity  to  and  from,  limited  to  the  purposes  for 
which  the  plot  is  expressed  to  be  reserved:  Corporation  of 
London  v.  Biggs,  13  Ch.  D.  798.  See  also  TurnbuU  v.  Mor- 
riam,  14  TJ.  C.  B.  265. 

In  the  present  case  the  right  has  been  reasonably  limited 
to  the  purpose  of  visiting  the  burial  plot  and  restoring  and 
repairing  llie  monuments  standing  thereon  and  the  enclosures 
thereof. 

The  appeal  should  be  dismissed. 


Clute,  J.  October  13th^  1905. 

TRIAL. 

BIBKS  V.  HAINES. 

Trust — Action  to  Enforce — Conveyance  of  Land — Death  of 
Alleged  Trustee — Action  against  Heirs-at-law — Evidence 
— Failure  to  Prove  Trust. 

Action  for  a  declaration  that  a  conveyance  made  by  plain- 
tiff to  her  son,  since  deceased,  was  made  to  him  as  a  trustee 
for  herself,  and  for  a  reconveyance  by  defendants  as  heirs-at- 
law  and  next  of  kin  of  deceased. 

Clute,  J.:— On  11th  July,  1893,  plaintiff,  Ellen  Selina 
Birks,  conveyed  to  her  son  James  A.  Dillon  the  lands  in 
question,  for  the  expressed  consideration  of  $2,500,  with  the 
usual  covenants  for  title,  and  without  any  trust  expressed  in 
the  deed. 

The  statement  of  claim  charges  that  the  conveyance  was 
made  to  James  A.  Dillon  to  hold  the  lands  in  trust  for 
plaintiff. 

On  28th  June,  1898,  the  grantee  died,  leaving  him  surviv- 
ing his  mother  (plaintiff),  and  his  brothers  and  sisters  and 
nephews  (defendants),  his  sole  next  of  kin  and  heirs-at-law. 

The  defendants  other  than  the  nephews  (Van  Camps) 
have,  since  this  action  was  commenced,  conveyed  their  inter- 
ests in  the  lands  to  plaintiff.     .     .     . 

The  defendants  the  Van  Camps  deny  that  there  was 
any  declaration  or  creation  of  trust,  as  alleged,  and  plead 
.  .  .  the  Statute  of  Frauds.  They  further  allege  that  the 
deed  was  given  for  good  and  sufficient  consideration,  and  at 
the  trial  asked  leave  to  plead  the  Statute  of  Limitations. 
The  other  defendants  state  in  their  defence  that  they  have 
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granted  and  relea^sed  all  their  estate  in  the  lands  in  question 
to  plaintiff. 

The  alleged  trust  is  not  evidenced  in  writing,  and  I  am 
of  opinion  that  the  evidence  offered  at  the  trial  falls  far  short 
of  establishing  a  trust,  such  as  that  claimed  by  plaintiff. 
After  plaintiff  had  married  her  present  husband,  her  son 
James  supported  her  infant  children  for  some  two  years  be- 
fore the  lands  in  question  were  conveyed  to  him.    It  is  said 
that  the  reason  of  the  conveyance  was  that  plaintiff's  present 
husband  was  insolvent,  and  the  family  feared  that  the  prop- 
erty might  be  lost.    No  doubt,  plaintiff's  husband  was  insol- 
vent, and  appears  to  be  still  in  insolvent  circumstances,  and 
while  it  is  probably  true  that  the  property  was  conveyed  to 
thfe  son  upon  the  understanding  that  he  would  support  and 
care  for  the  infant  children,  the  evidence  does  not  satisfy  me 
that  the  son  held  the  property  upon  any  distinct  trust  to  re- 
convey  the  same  to  plaintiff,  or  to  hold  the  same  for  her  ex- 
clusive use.    Indeed,  the  whole  evidence  convinces  me  to  the 
contrary.    One  witness  said  that  James  Dillon  told  him  that 
he  would  never  see  his  mother  want,  and  other  evidence  was 
somewhat  to  the  same  effect.    Plaintiff  herself  does  not  dis- 
close any  distinct  trust  or  agreement  to  reconvey,  and  there 
is,  I  think,  evidence  to  shew  that  the  property  was  not  held 
upon  the  trust  alleged.     .     .     .     Defendant  William  P.  Dil- 
lon, who  is  the  administrator  of  the  estate,  swears  to  an  estate 
of  $5,300,  which  includes  the  property  in  question,  valued 
at  $4,500.    There  is  no  statement  or  suggestion  in  the  appli- 
cation for  administration  that  the  property  is  trust  property, 
and  this  defendant,  although  in  court,    was  not  called  as  a 
witness,  nor  were  any  other  members  of  the  family  called. 
This  defendant,  although  a  party,  is  not  made  a  party  as 
administrator  of  the  estate,   probably  for  the  reason  that 
had  the  action  been  brought  against  him,  it  might  be  neces- 
sary to  corroborate  plaintiff's  statement.     .     .     . 

Whatever  the  understanding  may  have  been,  or  whatever 
oral  arrangement  was  made  in  reference  to  the  land,  I  am 
satisfied  that  it  was  not  an  agreement  of  the  nature  of  the 
trust  now  claimed,  and  the  evidence  offered  is,  in  my  opinion, 
entirely  inadequate  to  support  any  such  claim.  The  matter 
is  perhaps  now  of  small  moment,  as  all  of  the  other  defend- 
ants have  conveyed  tlieir  interests  to  plaintiff.  There  was 
som.e  evidence,  and  probably  the  fact  is,  that  in  rebuilding 
the  structure  which  was  burned  down,  plaintiff  contributed  a 
portion  of  the  money,  and  that  the  share  which  defendants 
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the  Van  Camps  would  have  in  any  event  in  the  property 
would  be  comparatively  small. 

I  made  a  suggestion  at  the  trial  that  plaintiff  pay  de- 
fendants $200  and  their  costs,  and  that  they  convey  all  their 
interest  in  the  property  upon  being  paid  the  same.     .     .     . 

Defendants  the  Van  Camps  consenting  thereto,  I  direct 
that  upon  payment  to  them  of  $200  and  their  costs  of  this 
action,  they  convey  all  their  interests  in  the  lands  and  in  the 
estate  of  the  late  James  A.  Dillon  to  plaintiff;  plaintiff  to 
have  30  days  to  elect;  and  in  default  of  electing  to  pay  the 
said  sum  and  costs,  this  action  be  dismissed  with  costs  to  de- 
fendants the  Van  Camps;  no  costs  to  the  other  defendants. 


MacMaiion,  J.  October  14th^  1905. 

CHAMBERS. 

STICKNEY  V.  BUCKEL. 

Parties — Motion  to  Add  Co-plaintiff — Shareholder  in  Com- 
pany— Action  against  Compaaiy — Estoppel — Conduct  as 
Director — Refusal  to  Add  another  Shareholder, 

Motion  by  plaintiff  to  add  one  R.  E.  Gunn  as  a  co-plaintiff. 

E.  B.  Eyckman,  for  plaintiff. 

W.  R.  Riddell,  K.C,  for  defendants. 

MacMahon,  J.: — The  action  is  brought  by  plaintiff,  on 
behalf  of  himself  and  all  other  stockholders  of  the  Cyclone 
Woven  Wire  Fence  Co.,  against  defendant  Buckel  and  other 
directors  of  the  company  and  also  against  the  company. 

At  the  opening  of  the  trial  at  Woodstock,  counsel  for  plain- 
tiff moved  on  the  written  consent  of  R.  R.  Gunn,  a  stockfiolder 
in  the  company,  for  an  order  adding  him  as  a  party  plaintiff 
to  the  action,  which  I  then  declined  to  grant,  but  said  the 
motion  might  be  renewed  at  the  conclusion  of  the  case. 

I  then  (counsel  for  defendants  assenting)  stated  that, 
if  plaintiff  desired,  I  would  postpone  the  trial  to  enable  him 
to  move  in  Chambers  to  have  Gunn  added  as  a  plaintiff,  the 
costs  of  and  consequent  to  the  postponement  to  be  costs  to 
defendants  in  any  event.  This  proposal  was  declined  by 
plaintiff,  and  the  trial  proceeded,  the  evidence  disclosing  that 
the  injunction  order  obtained  by  plaintiff  and  referred  to  in 
the  statement  of  claim  was  obtained  by  a  misstatement  of 
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material  facts;  and  it  was  also  made  clear  that  he^  as  a  dir- 
ector of  the  company,  assented  to  the  transactions  which  he 
was  attacking  in  the  action. 

After  the  trial  had  proceeded  for  a  day  it  was  adjourned 
to  be  resumed  in  Toronto. 

A  substantive  motion  is  now  made  to  add  Mr.  Ounn  as  a 
party 

The  motion  must  be  dismissed.  PlaintiflE,  by  his  actions 
as  a  director  of  the  company,  by  voting  in  support  of  the 
transactions  he  is  now  attacking,  has  precluded  himself  from 
suing,  and  is  in  a  different  position  from  Mr.  Ounn,  whom 
he  now  seeks  to  add  as  a  plaintiff  to  give  support  to  that 
which  may  otherwise  fail.     .     .     . 

[Reference  to  Bruce  v.  Bristol  National  Life  Assce.  Co., 
4  De  G.  &  J.  174.] 

Plaintiff,  through  his  concurrence  as  a  director  of  de- 
fendant company,  in  the  transactions  attacked  in  the  action, 
is  disentitled  to  sue  on  his  ovm  behalf,  and  he  therefore 
cannot  sue  on  behalf  of  the  others  interested.  See  also  Dil- 
lon V.  Township  of  Ealeigh,  13  A.  R.  53  .  .  .  14  S.  C. 
R.  739.     .     .     . 

[Watson  V.  Cave,  17  Ch.  D.  18,  distinguished.] 

Costs  of  motion  to  defendants  in  any  event. 

October  11th,  1905. 
C.A. 

REX  V.  DAT. 

Criminal  Law — Conspiracy — Preventing  a  Man  from  Work- 
ing  at  his  Trade  —  Sufficiency  of  Evidence — Refusal  to 
Admit  to  Trade  Union  —  Notification  to  Employer — Dis- 
charge of  Workman, 

Edward  Day,  William  Beatty,  and  William  Hodgins  were 
tried  before  the  Judge  of  the  County  Court  of  Lincoln,  at  a 
sittings  of  the  general  sessions  for  the  county,  held  at  the 
city  of  St.  Catharines  on  15th  December,  1904,  upon  an  in- 
dictment charging  that  they  on  16th  September,  1904,  at  the 
city  of  St.  Catharines,  in  the  county  of  Lincoln,  did,  amongst 
themselves,  and  with  divers  other  persons  to  the  jury  un- 
known, unlawfully  conspire,  combine,  confederate,  and  agree 
together  to  prevent  one  Albert  A.  Clay  from  carrying  on  his 
business  as  a  painter. 
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Counsel  objected  that  there  was  no  case  made  out  to  war- 
rant it  being  left  to  the  jury.  The  Judge  sent  the  case  to  the 
jury,  who  returned  a  verdict  of  guilty,  and  on  24th  January, 
1905,  he  allowed  the  prisoners  to  go  to  appear  for  sentence 
when  called. 

The  Judge  refused  to  reserve  a  case  for  the  Court  o£ 
Appeal  on  the  suflGiciency  of  the  indictment. 

By  direction  of  the  Court  of  Appeal  dated  22nd  May, 
1905,  a  case  was  stated  for  the  opinion  of  the  Court  of 
Appeal  upon  the  following  question: 

"  Is  #he  evidence  given  on  behalf  of  the  Crown  suflScient 
to  sustain  the  conviction  P*^ 

It  appeared  from  the  evidence  that  one  Albert  Clay  did 
odd  jobs  at  painting  and  was  given  work  by  a  firm  of  painters 
named  Begy  &  Co.  Before  securing  the  job  he  was  told  by  a 
member  of  the  firm  to  secure  a  permit  from  the  defendant 
Day,  president  of  the  Painters^  Union.  There  was  an  agree- 
ment between  Begy  and  the  Union  by  which  only  union 
painters  should  be  employed  by  Begy.  Day  gave  the  permit, 
and  Clay  continued  to  work  while  his  application  for  mem- 
bership in  the  Union  was  being  considered.  The  application 
was  rejected  by  23  to  2.  The  president.  Day,  and  the  other 
defendants  Beatty  and  Hodgins,  were  present  at  the  meeting. 
Day  asked  High,  another  member  who  was  present,  to  an- 
nounce the  fact  of  the  rejection  of  the  application  to  Begy  in 
the  morning.  High  said  he  would  prefer  to  have  a  letter, 
and  Outram,  the  secretary  of  the  Union,  volunteered  to  write 
it,  which  he  did,  the  letter  simply  announcing  the  rejection 
of  Clay's  application,  and  concluding:  "We  would  respect- 
fully request  you  to  govern  yourself  accordingly.*'  Beatty 
announced  the  result  of  the  ballot  to  Clay.  The  letter  was 
delivered  to  Begy,  and  Clay  was  dismissed  as  a  result.  A  day 
or  two  afterwards  Day  asked  B^y  what  the  latter  intended 
to  do  about  Clay,  and  on  being  told  .that  Clay  must  have  work. 
Day,  who  was  also  working  for  Begy,  said:  "  Count  me  out." 
He  added,  "  For  God's  sake  don't  send  him  to  Ridley  College 
to  cause  trouble  there."  This  was  overheard  by  at  least  one 
other  member  of  the  Union  working  in  the  shop. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  JJ.A.,  Teetzel,  J. 

J.  G.  O'Donoghue,  for  defendants. 

John  R.  Cartwright,  K.C.,  for  the  Crown. 
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Moss.  C. J.O. : — We  had  an  opportunity — ^at  least  some  of 
US  had — of  considering  the  matter  somewhat  carefully  on  a 
previous  occasion,  and  then  our  view  was,  without  having 
heard  it  fully  discussed,  that  there  was  no  evidence  in  this 
case  to  support  tlie  conviction.  What  has  taJcen  pllax^  to-day 
has  quite  confirmed  all  of  us  in  that  view.  Speaking  for  ray- 
self,  I  think  that  there  has  been  no  evidence  which  could  pos- 
sibly sustain  the  charge  made  against  these  men.  Mr.  Cart- 
wright  has  conceded  that,  as  against  Hodgins  and  Beatty, 
the  case  could  not  be  maintained  on  a  charge  of  conspiracy. 
But  as  against  the  defendant  Day  his  argument  was  that  the 
charge  was  that  he,  with  others  unknown,  conspired  in  the 
way  complained  of.  However,  assuming  all  that — ^all  that 
took  place  upon  the  occasions  referred  to  would  not  amount 
to  anything  in  the  nature  of  a  conspiracy  against  this  man 
Clay.  All  that  took  place  was  apparently  the  exercise  by  the 
men  of  the  right  that  they  had  as  members  of  the  Union  to 
vote  against  and  exclude  this  man,  if  they  saw  fit  to  exclude 
him.  And  having  done  that  it  would  seem  reasonably  to  fol- 
low, under  the  circumstances  of  the  case,  that  they  notified 
in  some  way  or  other  the  employer  of  this  man  that  he  had 
made  an  application  to  join  the  Union  and  that  it  had  been 
rejected.  The  consequence  might  be  that  the  man  would  not 
be  allowed  to  work  with  the  employer  with  whom  he  was  en- 
gaged at  the  time  and  who  was  informed  in  this  way.  I  do 
not  see  any  ground  in  this  for  making  them  liable  now  on  a 
charge  of  conspiracy.  I  think  the  conviction  should  be 
quashed. 

OsLER,  J.A. : — I  think  the  conviction  should  be  quashed. 
The  refusal  to  admit  Clay  as  a  member  of  the  Union  appears 
not  to  be  unlawful.  They  communicated  the  result  of  that 
vote  to  the  employer — the  result  of  that  is  that  the  man  is 
discharged.  That  does  not  seem  to  be  a  case  of  conspiracy 
to  prevent  a  man  carr}'ing  on  his  business.  In  a  case  of  this 
kind  there  must  be  something  more  shewn.  If  it  had  been 
shewn  that  there  had  been  an  agreement  to  refuse  to  admit 
him  to  the  Union  as  a  member  in  order  to  prevent  him  carry- 
ing on  his  business,  different  considerations  would  prevail, 
but  the  evidence  does  not  go  that  far.  To  reject  an  applicant 
for  membership  and  then  to  notify  the  employer  of  that  fact 
— I  cannot  bring  myself  to  the  conviction  that  the  result 
makes  it  more  or  less  a  conspiracy  than  those,  acts  them^lves. 

Garrow  and  Maclaren,  JJ.A.,  and  Teetzel,  J.,  con- 
curred. 
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Anglin,  J.  .         October  9th,  1905. 

CHAMBERS. 

Re  JAMES  BAY  B.  W.  CO.  AND  WORRELL. 

Bailway — Expropriaiion  of  Lands — Warrant  for  Immediate 
Possession — Notice  to  Bare  Tmstee — Necessity  for  Notice 
to  Beneficial  Owners. 

Motion  by  the  railway  company,  under  sec.  170  of  the  Do- 
minion Railway  Act,  for  a  warrant  or  order  for  immediate 
possession  of  certain  lands. 

R.  B.  Henderson,  for  applicant**. 

J.  A.  Worrell,  K.C.,  for  trustee  of  lands. 

A.  W.  Ballantyne,  for  two  of  the  beneficial  owners. 

Anglin,  J.: — Notice  has  been  given  by  the  company  to 
the  trustee  in  whom  the  legal  estate  in  the  lands  is  vested,  and 
to  2  out  of  5  of  the  beneficial  co-ownerp^.  All  the  oeetuis  que 
trust  are  sui  juris.  It  was  stated  before  me  and  not  denied 
that  the  trustee  is  in  ever}'  sense  a  bai'o  timstee,  and  diat  he 
holds  the  lands  merely  to  convey  the  .same  as  and  when  his 
oeetuis  que  trust  may  direct. 

In  my  opinion,  he  is  not  "  the  owner  of  the  land  or  the 
person  empowered  to  convey  the  land  or  interested  in  the  land 
sought  to  be  taken,''  within  the  meaning  of  sec.  171  of  the 
Bailway  Act.  It  follows  that  the  warrant  asked  cannot  be 
granted,  owing  to  the  failure  of  the  company  to  give  notice  to 
the  otiier  cestuis  que  trust. 

▼OL.    VI     O.W.R.  NO.  15—88 
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If  the  railway  company  will  now  take  such  steps  that  this 
application  may,  after  proper  notice,  be  heard  concnrraitly 
with  an  application  in  respect  of  parcel  "  0/*  which  Mr.  Hen- 
dei^Bon  stated  he  is  now  in  a  position  to  make^  this  motion 
may  stand  over  for  the  purpose  of  giving  proper  notice.  If 
the  railway  company  decline  to  proceed  in  this  way,  the  pre- 
sent motion  will  be  dismissed  with  costs. 


HoDGiNS,  Master  In  Ordinary.       October  13th,  1905. 

master's  office. 

Be  MTCHIB-HEARN  CO. 

RITCHIE'S  CLAIM. 

Company  —  Winding-up  —  Preferred  Creditor  —  Claim  for 
Salary — Ma/naging  Director. 

In  the  course  of  the  winding-up  of  the  company  a  claim 
was  made  by  one  Bitchie  to  be  allowed  to  rank  for  salary  in 
priority  to  ordinary  creditors. 

W.  B.  Milliken,  for  claimant. 

F.  E.  Hodgins,  K.C.,  for  liquidator. 

The  Master: — The  claimant  in  this  case  was  elected  a 
director  of  the  company  on  31st  March,  1904,  and  on  the 
same  day  was  appointed  managing  director  at  a  salary  of  $20 
per  Aveek,  under  a  by-law  passed  by  the  board  of  directors  and 
confirmed  at  a  meeting  of  the  shareholders.  He  claims  to 
rank  for  such  salary  by  special  privilege  over  the  other  credi- 
tors of  the  compeuY  as  "  a  clerk  or  other  person  in  the  em- 
ployment of  the  company  in  or  about  it«  business  or  trade," 
pursuant  to  sub-sec.  2  of  sec.  56  of  the  Winding-up  Act 

Prior  to  the  Companies  Act  of  1883,  46  &  47  Vict.  ch.  28, 
sec.  4  (Inip.),  tlie  preferential  policy  of  the  English  Bank- 
ruptcy Acts  of  1825,  1842,  1849,  and  1809,  which  gave  clerks 
and  servants  in  the  employment  of  a  bankrupt  a  special  privi- 
lege and  priority  for  their  salaries  over  the  other  creditors  of 
such  bankrupt,  did  not  apply  to  the  clerks  and  servants  of  in- 
solvent companies.  In  Chapman's  case,  L.  B.  1  Eq.  346,  it 
was  helfl  that  the  clerks  and  servants  of  a<jompany  were  not 
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entitled,  iu  winding-up  proceedings  under  the  Coiii]>iUue:;  Act 
of  1862,  to  be  paid  their  salaries  or  wages  in  full  in.  priority 
to  the  other  creditors  of  such  company.  I'he  principle  upon 
which  the  amount  at  which  the  salary  of  a  manager  of  a  com- 
pany should  be  calculated,  as  the  law  then  was,  was  settled  in 
Yel  land's  case,  L.  R.  4  Eq.  350,  and  Ex  p.  Logan,  L.  E.  9  Eq. 
149. 

By  the  Companies  Act  of  1883,  the  preferential  policy  of 
the  Bankruptcy  Acts  was  made  applicable  to  clerks  and  ser- 
vants of  an  insolvent  company;  and,  though  that  Act  wa*- 
repealed  by  the  Companies  Act  of  1888,  that  policy  of  special 
privilege  and  priority  over  other  creditors  was  re-enacted  iu 
the  Act  which  superseded  it  in  the  following  words:  "All 
wages  or  salary  of  any  clerk  or  servant  in  respect  of  services^ 
rendered  to  the  bankrupt  or  insolvent  company  during  4 
months  before  the  date  of  the  i-eceiving  order,  or,  as  the  case 
may  be.  the  commencement  of  the  winding-up,  not  exceeding 
£50/' 

The  provision  in  our  Winding-up  Act  (sub-sec.  2  of  sec. 
oti)  is  substantially  similar,  and  reads:  "Clerks  and  other 
persons  in  or  having  been  in  the  employment  of  the  company 
ill  or  about  its  business  or  trade,  shall  be  collocated  on  the 
dividend  sheet  by  special  privilege  over  other  creditors  for  any 
arrears  of  salar}-  or  wages  due  and  unpaid  to  them  at  the  time 
of  the  making  of  the  winding-up  order, — not  exceeding  the 
arrears  which  have  accrued  to  them  during  the  three  months 
next  previous  to  the  date  of  such  order," 

In  In  re  Dale  and  Plant,  43  Ch.  D.  255,  the  question  was 
whether  the  salary  of  a  managing  director  of  the  company 
was  a  sum  due  to  him  "  in  his  character  of  member  "  of  such 
company,  which  the  Companies  Act,  1862,  declared  should 
not  be  allowed  in  a  competition  between  such  member  and  the 
creditors  of  the  company.  •  During  the  argument  Kay,  J., 
asked  if  the  provision  in  the  Act  of  1862  was  not  mtended  to 
introduce  a  rule  by  analogy  to  the  law  of  partnership,  and 
whether  a  managing  partner  could  claim  a  salary  as  a  creditor 
of  the  partnership?  In  giving  judgment  he  answered  his 
question  by  saying  that  he  considered  the  provision  as  to  a 
sum  due  to  a  meniber  of  a  joint  stock  company  in  his  char- 
acter of  member,  was  introduced  into  the  Act  by  analog}'  t<» 
the  partnership  law;  and  that  a  debt  due  to  a  partner  could 
not  be  proved  in  competition  with  outside  creditors  when  the 
partnership  was  dissolved.  But  he  held  that  the  salary  of  a 
managing  director  wa**  not  a  sum  due  to  him  in  his  character 
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of  member  of  the  company^  but  as  due  to  him  for  particular 
work  which  he  had  special  skill  for  doing  and  had  done^  and 
that  he  could  therefore  prove  therefor  in  the  winding-up 
liquidation  in  competition  with  the  outside  creditors  of  the 
company.  But  no  claim  was  made  by  counsel,  or  c•ou^idered 
by  the  Court,  that  the  managing  director  was  entitled  to 
priority  as  "a  clerk  or  servant^'  of  the  insolvent  company  over 
its  other  creditors. 

Then  as  to  the  expression  in  our  Winding-up  Act,  *'  clerks 
or  other  persons  in  the  employmeut  of  the  company,*'  it  must, 
I  think,  be  conceded  that  the  term  "  clerk  '*  is  the  principal 
and  ruling  term,  and  that  the  maxim  noscitur  a  sociis  mu£t 
be  invoked  to  assist  in  ascertaining  the  meaning  of  the  gen- 
eral term  "otlier  persons/*  Applying  that  maxim  to  this 
general  term  requires,  I  think,  that  it  must  be  interpreted  a^ 
meaning  persons  of  a  companionable  class  or  associate  occu- 
pations, in  the  employment  of  the  company,— of  the  servant 
and  not  of  the  executive  or  master  class.  And  that  therefore 
one  holding  the  executive  or  master  position  of  "  managing 
director  "  could  not  be  ehtssed  as  a  clerk  or  other  similar  per- 
son in  the  employment  of  the  company. 

Besides  these  considerations,  it  must  be  noted  that  by  sec. 
85  of  the  Ontario  Companies  Act,  189T  ch.  191,  directors  of 
these  joint  stock  companies  may,  under  certain  circum- 
stances, be  made  liable  for  the  one  years  wages  of  la>>ourer-, 
fiorvants,  and  apprentices  of  the  company. 

Upon  these  reasons,  I  must  hold  that  the  claimant  can 
only  rank  on  the  assets  of  this  company  as  an  ordinar}* 
creditor. 


Britton,  J.  October  1»Jth,  1905. 

WEEKLY  OODRT. 

ROYAL  TRUST  CO.  v.  MULLIGAN. 

Arbiitotiofi  ami  Avnrd — Atjreemtnt  to  Refer — Enfomtn^'nl — 
Stay  of  Action. 

Application  by  defendants  to  stay  i>rocef<liiii:^  in 
the  action  and  for  a  reference  to  M.  J.  Gorman,  K.i'.,  of  the 
matters  arisinir  out  of  the  partnersliip  bnsinp««5  carried  on  by 
defendant?  and  F.  X.  St.  Jacques,  deceased. 

F.  R.  Latohford.  K.C  (m-  dcfcndanr-. 

J.  F.  Orde.  Ottawa,  for  ]>laintiff«. 
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Brixton,  J.: — The  agreement  under  consideration  wa«? 
made  on  let  March,  1904.  The  late  Mr.  St.  Jacques  sold  to 
defendants  an  undivided  one-half  interest  in  the  license,  lease, 
furniture,  supplies,  and  tenant^s  fixtures  in  the  Eussell 
House,  an  Ottawa  hotel,  for  $60,000.  St.  Jacques  and  de- 
fendants tlien  entered  into  partnersihip  as  hotel  keepers,  to 
oonunence  on  10th  March,  1904,  and  to  continue  until  Ist 
May,  1912,  unless  the  some  should  be  sooner  terminated  as 
thereinafter  mentioned.  There  is  not  in  the  agreement  any 
express  provision  for  the  sooner  termination  of  tliat  partner- 
ship. The  partnership  ha<j,  however,  been  terminated  by  the 
death  of  St.  Jacques,  which  oc^currod  on  20th  December,  1904, 
and  that  event  was  provided  for  by  paragraph  13  of  the 
a^eeinent,  which  is  as  follows:  *' The  parties  hereto  nomi- 
nate and  appoint  Michael  James  Gorman  ...  as  sole 
and  final  arbitrator  in  case  of  tiie  deatli  of  either  of  the 
partners  before  the  expiration  of  the  said  term  to  finally  ad- 
just and  settle  all  matters  between  the  sun^ivor  and  the  per- 
sonal representatives  of  the  deceased  partner,  within  such 
time  and  on  such  conditions  as  lie  may  see  fit.** 

Sinre  the  death  of  St.  Jacques,  plaintiffs,  as  adminis- 
tratori-  of  his  oMate,  have  endeavoured  without  success  to  get 
a  settlement  with  defendants,  and  to  have  the  partnership 
business  wound  up,  and  on  17th  August,  1905,  this  action  was 
commenced.  Defendants  have  appeared,  and  now  make  the 
motion  pursuant  to  the  Arbitration  Act,  R.  S.  0.  1897  ch.  62, 
sec.  6.     .     .     . 

I  am  satisfied  that  there  is  no  sufficient  reason  why  the 
matter  should  not  be  referred  in  accordance  with  the  agree- 
ment. Defendants  were  at  the  time  the  action  was  com- 
menced, and  still  remain,  ready  and  willing  to  do  all  thintrs 
necessary  to  the  proper  conduct  of  the  arbitration,  and  so 
proceedings  in  the  action  should  be  stayed  as  the  order  will 
provide.  The  matters  to  be  referred  are  not  in  terms  limited 
to  matters  in  difference.  The  agreement  does  not  contem- 
plate merely  disputes  which  may  have  arisen  in  carrying  on 
the  business,  or  which  may  arise  in  tiie  winding-up,  but  all 
matters  between  the  survivors  and  the  personal  representa- 
tives of  the  deceased  partner  arising  out  of  the  a<rreement 
and  business  carried  on.     .     .     . 

[Reference  to  Cook  v.  Catch]wle.  34  L.  J.  N.  S.  Ch.  60; 
Turnoll  v.  Sanderson.  60  L.  J.  X.  S.  Cli.  702;  Gillett  v. 
Thornton.  44  L.  J.  N.  S.  Oh.  398.] 
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Apart  fi'om  the  wide  wording  of  the  agreement,  there  was, 
in  my  opinion,  before  action  and  now,  a  difference  or  dispute 
existing  which  would  give  the  arbitrator  jurisdiction  even  if 
the  agreement  had  said,  "all  matter?  in  difference  or  dis- 
pute."    .     .     . 

[Eeference  to  Turnock  v.  Sartoris,  43  Ch.  D.  150; 
Lyon  V.  Johnson,  40  Ch.  D.  579:  Percy  v.  Young,  14  Ch.  D. 
200;  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446;  Nolan  v. 
Ocean  Accident  Co.,  5  0.  L.  K.  544,  2  0.  W.  R.  272.] 

Here,  upon  the  death  of  one  partner,  there  was  laibility  on 
the  part,  of  tlie  i^urvivors  to  account. 

Scott  V.  Avery,  5  H.  L.  C.  811,  goes  further  and  holds 
that,  even  if  the  difference  relate  to  other  matters  than  mere 
amount,  no  action  is  mintainable  until  award. 

This  action  is  for  the  appointment  of  a  receiver  and  for 
an  injunction.  The  order  will  be  to  stay  proc-eedings  in  the 
action,  subject  to  this,  that  plaintiffs  may  at  any  time,  upon 
duch  material  as  they  deem  sufficient,  apply  for  the  appoints 
ment  of  a  receiver  or  for  an  injunction.  This  right  is  not 
limited  to  an  application  when  the  award  is  made,  but  liberty 
to  plaintiffs  to  apply  is  reserved,  a  general  liberty  to  apply  at 
any  time  for  the  protection  of  the  partnership  property  and 
to  prevent  the  improper  use  or  disposition  of  it  pending  the 
settlement  of  the  matters  in  question.  See  Compagnie  de 
Senegal  v.  Woods,  53  L.  J.  N.  S.  Ch.  168.    ... 

Costs  of  all  parties  resen'^ed,  to  be  disposed  of  later  upon 
application  to  a  Judge. 


Meredith.  J.  October  K^th,  1906. 

TRIAL. 

TOWNSHIP  OF  SARNIA  v.  SARNIA  STREET  R.  W.  CO. 

Street  Railways — Contract  with  Municipality — Sunda^y  Cars 
— Breach  —  Forfeiture  —  Injunction  —  Damages  —  Lia- 
hility  of  Plaintiffs  for  Costff — Tndpmnity  —  Uiijhi  to  Costs 
against  Opposite  Party. 

Action  for  a  declaration  that  defendants  had  forfeited 
their  rights  under  an  agreement  with  plaintiffs  by  running 
their  cars  on  Sundays,  contrary  to  a  clause  in  the  agreement, 
and  for  an  injunction  and  damages. 

J.  Cowan,  K.C.,  for  plaintiffs. 

W.  J    F I  anna,  for  defenrlants. 
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Meredith^  J. : — The  covenant  of  defendants  with  plain- 
tiffs was  in  effect  that  they  would  not  run  their  cars  on  Sun- 
days, except  at  certain  specified  times,  and  for  certain  speci- 
fied purposes;  they  have  broken  that  oovenant  in  running 
such  cars,  on  such  days,  when  they  pleased,  and  for  such  pur- 
poses as  they  chose,  without  regard  at  all  to  their  covenant  in 
that  respect. 

It  is  not  claimed  by  either  party,  nor  was  it  suggested  in 
behalf  of  either  during  the  trial,  that  the  covenant  is  illegal, 
or  in  any  sense  ultra  vires  of  either  party,  nor  that,  upon  any 
other  ground,  it  is  invalid:  see  37  Vict.  ch.  61,  sec  13  (0.); 
City  of  Hamilton  v.  Hamilton  Street  R.  W.  Co.,  8  0.  L.  B. 
455,  4  0.  W.  B.  47;  and  Bell  Telephone  Co.  v.  Town  of  Owen 
Sound,  8  0.  L.  R.  74,  4  0.  W.  B.  69.  I  do  not  stop,  therefore, 
to  consider  the  question 

The  parties  sought  a  confirmation  of  their  agreement  in 
which  this  covenant  is  contained,  by  legislation;  and  the  legis- 
lature confirmed  it,  with  a  variation  intended  to  prohibit  alto- 
gether the  running  of  the  cars  on  Sundays.  But  plaintiffs 
make  no  claim  imder  this  variation,  and  at  the  trial  unequi- 
vocally stated  that  they  neither  sought  nor  desired  to  enforce 
any  greater  rights  than  those  which  tlie  covenant  in  question 
gives  them.  So  tliat  it  is  not  necessary,  so  far  as  they  are 
benefited  thereby,  to  consider  what  the  effect  of  that  legisla- 
tion is,  nor,  so  far  as  these  defendants  are  concerned,  is  it 
necessary  further  than  to  say  that  it  affords  them  no  relief  in 
this  action;  if  it  is  to  be  looked  upon  as  the  final  agreement 
between  the  parties,  and  so  binding  upon  them,  it  enlarges 
the  plaintiffs*  rights  under  the  contract:  whilst  if  ineffectual 
it  leaves  plaintiffs  in  their  original  position — the  one  which 
they  have,  in  this  action  and  for  its  purpose?,  elected  to 
taka      ... 

There  has  therefore  been  a  breach  of  the  oovenant,  in 
respect  of  which  plaintiffs  are  entitled  to  relief,  and  the 
nature  and  extent  of  that  relief  is  not  a  question  of  any  diffi- 
culty. They  claim  a  forfeiture  of  all  defendants*  rights  under 
the  agreeraent^ — in  effect  a  re^^cission  of  it — an  injunction, 
and  $2,000  damages. 

A  rescission  of  the  contract  is  out  of  the  question;  neither 
party  really  desires  it;  so  too  are  substantial  damages;  the 
plaintiffs  have  been  put  to  none:  but  they  are  entitled  to 
nominal  damages,  and  would  have  an  action  for  such  damage!^ 
on  each  occasion  when  the  cars  are  run  in  contravention  of 
the  agreement;   and  so  their  proper  relief  is  an  injunctioTi 
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The  Master  : — The  action  vs>  brought  to  recover  a  sum  of 
$600  which  was  received  by  defendant  as  the  agent  of  plain- 
tiff. The  receipt  of  this  money  is  not  denied  by  defendant. 
His  defence  is  that  he  is  entitled  to  deduct  at  least  $325  for 
expenses  in  connection  with  the  recovery  of  the  $600.  He 
then  counterclainiB  in  respect  of  other  business  dealings  be- 
tween himself  and  plaintiff^  and  allies  that  on  the  true  state 
of  the  accounts  between  them  plaintiff  is  indebted  to  him  in  a 
sum  of  over  $2,000. 

It  is  to  meet  these  defences  that  the  evidence  to  be  taken 
on  commission  is  necessary;  and  on  this  branch  of  the  case 
the  defendant  is  really  plaintiff.  This  answers  the  objection 
that  a  commission  should  not  be  granted  at  the  mstance  of 
a  plaintiff  \o  take  his  own  evidence,  unless  strong  grounds 
are  shewn  to  exist  to  justify  the  order. 

Here,  it  is  true,  tiiere  is  no  affidavit  of  plaintiff  in  sup- 
port of  the  motion.  I  think,  however,  that  the  correspondence 
ante  litem  motani  and  the  adtnission  of  defendant  of  the 
receipt  of  the  $600  are  sufficient. 

Defendant,  if  he  so  desires,  can  examine  for  discovery  at 
the  same  time,  without  expense.  He  has  also  the  further 
advantage  of  having  security  for  costs,  though  on  the  plead- 
ings defendant  is  himself  the  substantial  plaintiff. 


October  17th,  1906. 
divisional  court. 

GEIGER  V.  GRAND  TRUNK  R,  W.  CO. 

Damages — Remoteness — Negligence  —  Nervous  Shock — Impact 
without  Outward  Injunj — Railway — Findings  of  Jury, 

Appciil  by  defendants  from  judgment  of  Teetzfx.  J.,  5 
0.  W.  R.  434,  in  favour  of  plaintiffs,  upon  the  finding  of  the 
jury,  in  an  action  for  damages  for  negligence.  Damages  were 
assessed  to  plaintiffs  for  "mental  shock."  They  were  noi 
outwardly  injured,  but  suffered  from  fright. 

The  appeal  was  heard  by  ^Ferfdith.  C.J.,    Anglin,  J., 

C*T-IJTE.  J. 

W.  R.  Riddell,  K.C.,  for  defendants. 

E.  E.  A.  DiiVernet  and  AV.  M.  Boulthee.  for  plaintiffs. 
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Meredith.  C.J.:^-lt  was  argvied  on  the  part  of  defen- 
dants that  there  was  no  evidence  of  negligence  proper  to  be 
•submitted  to  tlie  jury,  and  no  finding  of  negligence  which 
justified  the  entry  of  judgment  in  favour  of  plaintiffs,  and  it 
was  contended  that  in  any  ease  judgment  should  liave  been 
i^ntered  for  defendants  because  of  the  finding  of  the  juiy  that 
the  injuries  for  which  they  awarded  damages  were  the  result 
of  mental  shock  only. 

It  is  unnecessary,  in  the  view  I  take  as  tD  the  latter  of 
these  contentions,  to  determine  whether  the  other  of  them  i- 
entitled  to  prevail,  though  my  impression  upon  the  argument 
was,  and  still  is,  that,  reading  the  answer  of  the  jury  to  the 
second  question  as  I  think  it  must  be  read,  '^  In  not  giving 
proper  or  suflScient  warning  that  the  cut  or  opening  of  the 
train  was  not  for  the  use  of.  the  general  public,'*  there  was 
evidence  to  support  that  finding,  and  to  entitle  the  plaintiffs 
to  judgment 

I  am,  however,  of  opinion  that  it  is  impossible  to  distin- 
guish this  case  from  Henderson  v.  Canada  Atlantic  B.  W. 
Co.,  26  A.  R.  437.  In  that  case  the  jury  found  for  the  plain- 
tiff, and  assessed  his  damages  for  his  personal  injuries  under 
two  heads,  those  for  personal  injury  resulting  exclusively 
from  mental  shock  at  $600,  and  those  "  in  respect  of  shock 
caused  by  blow  or  blows ''  at  $400,  and  it  was  held  by  tJie 
trial  Judge  and  by  the  Court  of  Appeal  that  there  could  be 
no  recovery  for  the  $600,  because,  as  was  said  by  the  present 
Chief  Justice  of  Ontario,  ^*  the  evidence  of  the  medical  men  as 
to  the  nature  of  the  nervous  shock  and  its  effect  upon  the 
plaintiff  brings  this  case  fairly  within  the  rule  laid  down  by 
the  Judicial  Committee  (Victorian  Railways  Commissioners  v. 
Coultas,  13  App.  Cas.  222),  and  we  must  treat  the  matter  as 
concluded  so  far  as  we  are  concerned." 

In  the  Henderson  case  the  facts  were  that  the  plaintiff's 
horses  had  run  away  owing  to  fright  caused  by  the  negligence 
of  the  defendants,  resulting  in  the  plaintiff  being  thrown 
from  his  carriage  and  receiving,  in  addition  to  the  injuries 
which  the  jury  foimd  to  be  due  exclusively  to  mental  shock, 
somewhat  severe  bruises  and  other  physical  injuries. 

The  case  at  bar  is  not,  I  think,  so  strong  a  case  for  plain- 
tiffs, because  the  jury  have  negatived  the  suffering  of  dam- 
ages from  the  bruises  which  both  of  the  plaintiffs  testified 
they  had  received  in  the  collision,  and,  as  I  have  said,  con- 
fined the  damages  to  the  mental  shock  only. 
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1  am  unable  to  discover  any  »atidfactoiy  ground  for  dis- 
tinguishing this  caae  from  the  Henderson  case.  It  was 
argned,  and  that  appears  to  have  l)een  the  view  of  my  brother 
Teetzel.  that  the  cases  are  distinguishable  because  in  this  case 
plaintiffs'  injuries  were  the  result  of  actual  impact  between 
the  defendants'  train  of  tars  and  the  veliicle  in  which,  plain- 
tiffs were  being  driven,  while  in  the  Henderson  case  there  was 
no  such  impact. 

I  am  unable  to  adopt  this  view.  The  case  in  the  Priv}* 
Council  was  not,  as  I  understand  tiie  report,  of  it,  decided 
upon  the  ground  that  there  was  no  impact,  but  upon  the 
broad  ground  that  "damages  arising  from  mere  sndden  terror, 
unaccompanied  by  any  actual  ])hysical  injury,  but  occasioning 
a  ner\oiL<  or  mental  shock  ^'  (p.  225),  were  too  remote  and 
could  not  be  recovered,  and  that  too  although  there  was  evi- 
dene»*  that  the  fright  and  consequent  slioek  had  caused  the 
ilhie>s  for  which  the  jury  had  awarded  damages. 

It  may  be  that  the  decision  of  the  Court  of  Appeal  goes 
furtlier  tlian  the  Gonltas  case,  and  that,  inasmuch  as  the 
terror  of  the  plaintiff  in  the  Henderson  case  was  accompanied 
by  piiysical  injury,  damages  for  the  injurv'  occasioned  by  the 
accom])anying  mental  or  nervous  shock  might  have  been 
allowed  without  departing  from  the  principle  of  the  decision 
in  the  Coultas  case;  but,  however  that  may  be,  we  are  in  this 
Court  lx>und  to  follow  the  Henderson  case,  and  following  it 
to  hold  that  plaintiffs  were  not  entitled  to  judgment. 

In  addition  to  the  cases  cited  by  my  brotJier  Teetzel,  I 
may  refer  to  Sloane  v.  Southern  California  E.  Co.,  Ill  Cal. 
668,  Punell  v.  St.  Paul  City  E.  Co.,  48  Minn.  134,  followed 
by  the  Supreme  Court  of  South  Carolina  in  Mack  v.  South 
Bend  E.  Co.,  40  L.  E.  A.  679,  as  supporting  the  conclusion 
to  which  my  learned  brother  came,  and  as  affording  cogent 
irasons  for  doubting  (if  one  were  permitted  to  doubt)  the 
rorrectness  of  the  decision  in  the  Coultas  ca«ie. 

Appeal  allowed  and  action  dismissed,  but,  in  view  of  the 
unsatisfactory  state  of  the  law  and  the  conflict  in  the  de- 
risions, there  should  he  no  costs  of  the  action  or  of  the  appeal. 

Angmx.  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Clute.  J.,  dissented,  givins:  reasons  in  writing. 
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Scott,  Local  Master.  (ktober  Imii,  lyOo. 

CHAMBERS. 

IMPElilAL  BANK  0¥  CANADA  v.  MARTIN. 

Firoding  —  Counterdairii  —  Exclusion  —  Inconienieiue  — 
Delay  —  Mortgage  Action  —  Cimnterclaim  for  Wrongful 
t<pi2ure  and  Sale  of  Gvoi/s — Convenience — Forum. 

Application  by  plaintitfj?  to  strike  oiU  defendant's  counter- 
claim. The  action  was  an  ordinary  mortgage  action  for  re- 
demption or  sale.  The  property  covered  by  the  mortgage  was 
defendant's  private  dwelling  houBC,  and  the  amount  claimed 
was  $7,629.84,  made  up  of  $7,5§0.46  principal  and  $49.38 
interest. 

The  mortgage  was  admittedly  given  a.s  security  for  the  re- 
payment of  all  indebtedness  and  liabilities  of  defendant,  and 
of  him  trading  'as  Martin  &  Co.,  existing  at  its  date.  The 
defence  admitted  the  making  of  the  mortgage,  but  alleged 
that  a  considerable  portion  of  the  indebtedness  thereby  se- 
cured, wliich  plaintiffs  were  <eekihg  to  recover,  had  since  been 
paid  oil. 

The  counterclaim  was  for  $20,000  damages  alleged  to 
have  been  suffered  in  the  following  circumstances.  Subse- 
quent to  the  date  of  the  mortgage,  defendant,  trading  as  Mar- 
tin &  Co.,  became  further  indebted  to  plaintiffs,  and  as  secur- 
ity for  such  subsequent  indebtedness  hypothecated  to  them  the 
produce,  flour,  wheat,  etc.,  in  his  mill.  These  plaintiffs  after- 
wards took  possession  of  and  sold,  and  it  was  for  this  seizure, 
alleged  to  have  been  wrongful,  and  for  sales  alleged  to  have 
been  made  at  an  undervalu<ation,  that  the  damages  werf 
claimed. 

'IVavers  I^wii^,  for  plaintiffs. 

F.  B.  Latchford,  Vi,C.,  for  ch>fendant. 

The  Master  : — It  will  be  observed  that  the  subject  mat- 
ters of  the  claim  and  of  the  counterclaim  liave  no  connection 
with  each  other.  This  is,  of  course,  by  no  means  fatal  to  the 
latter.  On  the  contrary,  defendant  is  clearly  entitled  imder 
the  Rulef?  to- set  it  up.  There  is,  however,  a  discretion  under 
Rule  254  to  .-strike  it  out  if  the  claim  therehv  raised  onirht  not 
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to  be  disposed  of  by  way  of  coimterclaim,  but  ought  to  be  liti- 
gated in  an  independent  action,  and  for  this  plaintifiEfi  now 
ask. 

In  acting  under  Rule  254  the  Court  is  guided  by  con- 
siderations of  expediwicy  and  convenience:  and,  as  pointed 
out  by  Kay,  J.,  in  Gray  v.  Webb,  21  Ch.  D.  802,  a  counter- 
claim ought  not  to  be  allowed  to  stand,  the  effect  of  which 
would  be  to  unduly  delay  the  plaintiff  in  the  trial  of  his 
action.  In  the  present  case  it  would  not,  I  think,  be  con- 
venient to  dispose  of  the  claim  and  the  counterclaim  in  the 
same  action,  and  ihe  effect  of  doing  so  would  be  to  unduly 
delay  plaintiffs.  In  view  of  the  defence  set  up,  there  is  noth- 
ing in  the  plaintiffs'  claim  requiring  it  to  be  tried  in  Court 
at  all.  On  the  contrarj-  it  must  eventually  be  disposed  of  in 
the  Master's  office.  The  only  question  at  issue  is  as  to  tlie 
amount  due  under  the  mortgage,  and  the  proper  forum  for 
such  an  inquiry  is  the  Master's  office. 

If  the  counterclaim  is  struck  out,  a  judgment  for  re- 
demption or  sale  with  a  reference  to  take  the  account  can  be 
obtained  at  once  without  the  necessity  of  waiting  until  a 
regular  sittings  of  the  Court.  The  coimterclaim,  on  the  con- 
trary, involves  matters  which  must  be  tried  in  Court,  and  the 
effect  of  allowing  it  to  stand  would  be  to  prevent  plaintiffs 
from  proceeding  with  their  reference  for  weeks,  if  not  months, 
until  the  counterclaim  had  been  finally  disposed  of.  Then 
would  conic  the  reference  to  take  plaintiffs  account,  which 
oould  not  be  taken  in  Court,  and  the  six  months  allowed  for 
redemption  would  begin  to  run  only  after  that. 

Apart  from  the  delay  involved,  I  can  see  no  advantage  to 
defendant  in  having  his  counterclaim  disposed  of  in  this 
action.  If  he  brings  an  independent  action  he  can  easily 
brinfr  it  on  to  trial  long  before  the  day  fixed  for  redemption 
of  plaintiffs'  mortgage,  and  a  pending  appeal  in  defendant's 
action  would,  presumably,  be  a  good  ground  for  extending 
the  period  allowed  for  redemption. 

As.  therefore,  the  claim  and  the  counterclaim,  were  the 
latter  allowed  to  stand,  would  not  be  disposed  of  by  the  same 
forum,  and  as  the  only  effect  of  allowing  it  to  stand  would  be 
to  delay  plaintiffs,  it  appears  to  me  to  be  a  case  in  which  I 
should  exercise  the  discretion  given  by  Rule  254  and  make  an 
(»rder  striking  out  the  counterclaim. 

In  addition  to  Gray  v.  Webb,  I  have  been  referred  to  Mc- 
Lean V.  Hamilton  Street  R  W.  Co.,  11  P.  R.  193;   Central 
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Baak  v.  Osbome,  12  P.  R.  160,   and  Odell  v.  Bennett,    13 
R  R.  10. 


Cartwrtght,  Master.  October  18th,  190r). 

CHAMBERS. 

McLEOD  V.  LAWSON. 

Partie.s  —  Addition  of  Defendants  —  Partnership  —  Persons 
Interested — Mining  Ventures — Cautioner. 

The  statement  of  claim  alleged  that  plaintifiEs  and  defen- 
dant Crawford  entered  into  an  oral  agreement  that  they 
should  be  equal  partners  in  certain  mining  ventures;  that  af- 
terwards plaintiffs  agreed  that  one  John  McLeod  should  be  an 
equal  partner,  to  which  defendant  Crawford  afterwards  as- 
sented; that  a  certain  valuable  mining  location  was  discovered 
and  a  lease  thereof  taken  for  convenience  in  the  name  of 
Crawford,  who  afterwards  wrongfully  assumed  to  be  sole 
owner  and  so  dealt  with  defendant  Lawson.  Plaintiffs' 
prayer  for  relief  was:  (1)  that  their  share  or  interest  in  said 
mining  lease  and  the  mining  lands  comprised  therein  might 
be  declared;  (2)  to  have  the  agreement  between  Lawson  and 
Crawford  set  aside;  (3)  an  injunction;  (4)  an  account  of 
profits. 

The  writ  of  sumnions  was  issued  on  17th  July,  1905. 

John  McLeod,  who  was  alleged  by  plaintiffs  to  have  an 
equal  share  in  the  venture,  was  not  a  party. 

The  statement  of  defence  of  defendant  Lawson  was  deliv- 
ered on  3rd  October,  and  he  thereupon  moved  for  an  order 
that  John  McLeod  be  added  as  a  party,  as  well  bs  one  Mc- 
Martin,  who  on  14th  September  registered  a  caution. 

W.  H.  Blake,  K.C.,  for  defendant  La\vs<m. 

G.  H.  Kilmer,  for  defendant  Crawford. 

J.  B.  Holden,  for  plaintiffs. 

R.  McKay,  for  John  McLeod. 

The  Master: — It  i:?  evident  that  this  is  an- action  to  have 
a  judgment  establishing  a  partnership  and  directing  an  ac- 
count and  all  other  consequential  relief;  as  to  which  see  An- 
drews V.  Forsvtho.  7  0.  L.  R.  188,  3  0.  W.  R.  307. 
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On  the  piinciple  of  Evans  v.  Jaffray,  1  0.  L.  R.  at  p.  521, 
it  seems  desirable,  even  if  not  essential,  that  John  McLeod 
should  be  a  party  and  be  bound  by  the  result.  In  view  of  the 
eases  of  Cornell  v.  Smith,  14  P.  R.  275,  and  Clifton  v.  Craw- 
ford, 18  P.  R.  316, 1  think  that  he  should  have  been  added  as 
a  party,  and  that  if  this  case  had  come  on  for  trial  with  the 
present  pleadings  the  same  course  would  have  been  taken  as 
in  the  cases  cited.  In  the  latter  case  (at  p.  319)  Meredith, 
C.J.,  said :  "  The  policy  of  the  Judicature  Act  and  Rules,  as 
I  understand  it,  was  to  have  such  a  question  as  this  decided 
once  for  all,  with  all  the  parties  directly  interested  in  the  con- 
troversy before  the  Court.^' 

It  was  stated  on  the  argument  that  John  McLeod  had 
brought  an  action  against  defendant  Crawford  to  have  it  de- 
clared that  he  is  entitled  to  a  fourth  interest  in  the  mining 


The  necessity  for  this  independent  action  is  not  apparent. 
If  he  is  added  in  the  present  action,  it  would  render  the  other 
useless,  as  all  his  rights  will  be  safeguarded  by  his  being  a 
party  to  the  first  action. 

It  is  quite  true  that  Cornell  v.  Smith  and  Clifton  v.  Craw- 
ford were  cases  on  construction  of  wills.  It  does  not,  how- 
ever, seem  that  there  is  any  diflFerence  in  principle  between  the 
construction  of  a  will  and  the  construction  of  any  other  docu- 
ment; or,  as  in  this  case,  the  establishing  of  an  oral  con- 
tract concerning  such  an  exceedingly  valuable  property  as  the 
mine  in  question  here  has  already  shewn  itself  to  be. 

If  the  right  application  of  the  principles  of  the  Judica- 
ture Act  required  John  Mcl^eod  to  bo  made  a  party  in  the 
first  action  (as  I  think  it  did),  then  the  Court  should  not  allow 
two  actions  to  be  brought  when  one  would  have  bean  suflB- 
eient,  if  the  plaintiffs  in  this  action  had  framed  their  action 
correctly  and  brought  all  the  parties  interested  in  the  subject 
matter  before  the  Court,  as  they  were  bound  to  do. 

The  facts  as  to  McMartin  are  these: 

On  14th  September,  1904,  he  registered  a  caution,  and 
gave  as  the  particulars  of  his  interest  the  following:  "  Under 
II  certain  agreement  bearing  date  of  the  13tli  day  of  July, 
1905,  which  pjave  me  the  option  in  certain  eventv«5  to  purchase 
a  certain  share  or  interest  in  the  said  lands.*' 

Sinct*  the  argument  coimsel  for  the  plaintiffs  had  fur- 
nislied  mc  with  a  copy  of  the  agreement,  which  he  has  duly 
voriticd.     Tr  appears  to  have  boen  made  with  the  two  plain- 
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tiffs  in  this  action  and  John  McLeod,  of  the  first  part,  where- 
by those  three  agreed,  on  certain  terms,  etc.,  to  sell  to  Me- 
Martin  "  all  the  interest  which  they  now  have  or  may  estab- 
lish by  an  action  at  law  or  settlement  satisfactory  to  the 
parties  of  the  first  part/'  No  money  is  to  be  paid  until  after 
"  the  final  judgment  is  rendered  giving  the  parties  of  the  first 
part  the  rights  sought  to  be  established  by  them."  The  fact 
that  the  present  action  and  that  of  John  McLeod  were  about 
to  be  instituted  had  been  duly  recited. 

No  provision  seems  to  have  been  made  for  the  possible 
contingency  of  the  success  of  some  only  of  the  parties  of  the 
first  part.  It  seems  to  have  been  assumed  that  they  would 
stand  or  fall  together.  For  it  is  provided  that  the  purchase 
money  is  to  be  divided  equally  among  the  parties  of  the  first 
part. 

It  will  be  seen  that  the  agreement  was  made  before  the 
issue  of  the  writ;  and  it  is  being  substantially  carried  on  for 
McMartin's  benefit  if  the  value  of  the  mine  should  exceed  the 
amount  to  be  paid  to  the  McLeods  and  D.  Crawford.  What 
that  sum  is  does  not  appear,  nor  is  it  material  at  present  to 
know.  It  would  seem  from  the  affidavit  of  plaintifl!s'  counsel 
that  he  was  aware  of  the  existence  of  this  agreement  before 
its  registry,  but  probably  not  before  the  issue  of  the  writ,  or 
else  it  may  be  assumed  that  McMartin  would  have  been  made 
a  party  so  that  his  position  and  resulting  rights  might  have 
been  submitted  to  the  Court. 

ilnder  the  option  he  is  the  contingent  equitable  owner  of 
whatever  interest  the  other  three  may  establish.  He  is  indeeil 
able,  whenever  he  sees  fit  to  exercise  his  right  of  purchase,  to 
become  beneficial  owner  of  whatever  rights  his  grantors  may 
maintain.  If  the  action  against  Thomas  Crawford  and  Law- 
son,  as  at  present  constituted,  should  fail,  McMartin's  claim 
would  not  be  in  any  way  effected.  It  would  be  "res  inter 
alios  acta,"  and  then  Crawford  and  Lawson  would  have  to 
commence  an  action  to  remove  McMartin's  caution  from  the 
registry  as  being  a  most  serious  cloud  on  their  title,  as  it 
would  have  the  same  effect  as  a  certificate  of  lis  pendens 
under  the  Registry  Act,  so  long  as  it  was  undischarged  or 
otherwise  accounted  for. 

There  is  another  aspect  of  the  case  which  is  not  to  be  over- 
looked. Under  the  option  McMartin  can  get  only  what  his 
three  grantors  may  acquire.    It  is,  therefore,  most  material 

VOL.  VI.  O.W.R.  NO.  15 — 34  + 
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for  him  that  he  should  be  a  party  to  the  proceedmgB  so  as  to 
prevent  injury  to  himself  through  collusion  or  unskilfulness 
or  neglect  on  the  part  of  the  plaintiffs.  Otherwise  when,  after 
some  yeafs  have  elapsed  and  a  final  judgment  been  given  dis- 
missing the  plaintiffs*  action,  the  defendants  might  be  met 
with  a  new  action  alleging  fraudulent  and  collusive  dealings 
between  them  and  the  plaintiffs.  Suppose  this  mine  proved  a 
perfect  "  Bonanza "  it  would  be  possible  for  the  plaintiffs  to 
make  a  secret  agreement  with  the  defendants  to  allow  the 
actions  to  be  dismiss^  on  terms  more  favourable  to  them 
than  they  are  to  get  from  McMartin,  if  they  succeed.  I  do 
not  for  a  moment  suggest  that  this  is  likely.  But  anything 
of  that  sort  will  be  prevented  by  the  simple  expedient  of 
adding  McMartin.  Prevention  is  easier  and  so  bettei  than 
cure.  Therefore  on  both  grounds  as  well  for  McMartin's  own 
protection,  which  the  plaintiffs  are  in  honour  bound  to  con- 
sider, as  also  for  that  of  the  defendants,  and  with  a  view  to 
have  the  whole  matter  of  the  ownership  of  this  valuable  pro- 
perty disposed  of  in  one  action,  both  John  ^IcLeod  and  Mc- 
Martin should  be  added  as  parties,  either  as  plaintiffs  if  they 
will  (being,  as  they  are,  in  the  same  interest  ad  the  now  plain- 
tiffs), or  if  not  then  as  defendants. 

The  plaintiffs  should  amend  their  statement  of  claim  ac- 
cordingly within  such  time  as  may  be  necessary  to  hear  from 
the  parties  to  be  added. 

The  costs  should  be  disposed  of  in  the  same  way  as  .in 
Hunter  v.  Boyd  as  between  the  defendants  and  the  plaintiffs. 
There  will  be  no  costs  to  John  ^IcLeod,  as  I  think  he  ought 
to  have  consented  to  being  added  as  a  party,  and  need  not 
have  appeared  on  the  motion  actively. 

It  is  further  to  be  observed  that  if  the  land  had  not  been 
under  the  Land  Titleti  Act,  the  agreement  of  option  would 
have  been  registered  in  full. 

Had  the  facts  been  in  this  way  made  known  to  the  defen- 
dants, they  could  (and  in  my  opinion  ought  to)  have  made 
John  McLeod  and  McMartin  defendants  to  a  counterclaim 
against  them  and  the  plaintiffs,  to  have  the  caution  of  Mc^ 
Martin  removed  from  the  register  as  a  cloud  on  the  defen- 
dants' title. 

The  neces^sity  for  the  present  motion  arises  only  from  the 
fact  that  there  was  no  way  of  knox^nng  on  what  the  alleged 
claim  of  McMartin  w^as  based  or  how  far  it  extended. 
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WEEKLY  COURT. 

Be  WIABTON  BEET  SUGAB  CO. 

KYDD^S  CASE. 

Company  —  Winding-up  —  Contributory  —  Shareholder  — 
Bonus  Shares — Liability  on. 

Appeal  by  John  H.  Kydd  from  order  of  J.  A.  McAndrew, 
official  referee,  placing  the  appellant  upon  the  list  of  contri- 
butoriee,  in  a  winding-up,  for  $500  in  respect  of  20  shares  of 
the  stock  of  the  company. 

H.  E.  Bose,  for  appellant. 

W.  H.  Blake,  K.C.,  for  liquidator. 

MacMahon,  J. : — The  ground  of  appeal  is  that  the  shares 
issued  to  the  appellant  were  fully  paid  up,  or  were  issued 
in  such  circumstances  that  the  company  and  the  liquidator 
are  estopped  from  asserting  that  they  are  not  paid  up. 

The  company  on  6th  March,  1902,  entered  into  an  agree- 
ment under  its  corporate  seal  with  W.  H.  B.  Spotton,  which 
recites  that  Spotton  had  agreed  to  sell  $50,000  of  the  stock  of 
the  company,  for  which  the  company  agreed  to  give  him  a 
commission  of  40  per  cent,  in  paid  up  stock  of  the  company 
to  be  allotted  to  him  from  time  to  time  as  the  $50,000  of  stock 
was  sold  to  bona  fide  purchasers.  , 

By  an  agreement  dated  5th  March,  1902,  between  Spotton, 
called  the  "  vendor,''  of  the  one  part,  and  the  several  persons 
who  should  subscribe  their  names  to  the  agreement,  called  the 
"subscribers,"  of  the  other  part,  the  vendor  agreed  to  pay  the 
subscribers  respectively  a  commission  of  40  per  cent,  in  paid 
up  stock  of  the  company  upon  the  respective  amounts  sub- 
scribed by  them. 

Kydd  became  a  subscriber  for  $2,000  of  the  stock. 

On  5th  May,  1902,  Kydd  signed  the  following  power  of 
attorney :  "  I  hereby  authorize  Warner  E.  Broley  to  subscribe 
in  the  capital  stock  of  the  Wiarton  Beet  Sugar  Manufactur- 
ing Company,  Limited,  in  the  sum  of  $2,000  at  par,  with  a 
b<»ius  of  25  per  cent,  in  the  said  capital  stock  of  the  Wiarton 
Beet  Sugar  Manufacturing  Company,  Limited,  at  par." 
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Broley  subscribed  for  the  stock  in  Kydd's  name,  and 
Kydd  paid  to  tbe  company  $2,000,  which  represented  the 
par  value  of  80  shares  of  the  stock,  for  which  a  certificate  was 
issued  to  Kydd,  dated  4th  June,  1902. 

Another  certificate  dated  the  same  day  was  issued  to 
Kydd  for  20  shares,  represented  as  being  fully  paid  up  stock 
of  the  company,  and  was  received  by  him  a  couple  of  months* 
after  being  issued,  and  it  is  in  respect  to  these  20  shares  that 
the  learned  Referee  has  held  that  Kydd  is  liable  as  a  con- 
tributory. 

Nothing  was  paid  by  Kydd  for  these  shares,  but  it  was 
contended  that,  as  the  company  had  contracted  with  Spotton 
to  allow  him  a  commission  of  40  per  cent,  in  paid  up  stock  of 
the  company,  Spotton  was,  under  that  agreement,  allowing 
Kydd  25  per  cent,  of  the  commission  to  which  he  (Spotton) 
was  entitled  in  stock,  and  that  Kydd  stood  in  the  same  posi- 
tion in  regard  to  these  20  shares  as  if  the  certificate  hsA 
issued  to  Spotton  and  had  been  transferred  by  him  to  Kydd. 

[Reference  to  In  re  Western  of  Canada,  etc,  Co.,  1  Ch. 
D.  116;  In  re  Wragg,  [1897]  1  Ch.  796;  In  re  Innes,  [1903] 
1  Ch.] 

The  wide  distinction  between  the  above  cases  and  the  one 
that  I  am  considering  is,  that  in  each  of  the  above  cases  the 
company  received  value  in  property,  and  for  such  property 
had  agreed  to  issue  fully  paid  up  shares,  which  was  done; 
while  in  the  present  case  no  value  had  been  received  by  the 
company  for  the  20  shares — known  as  bonus  shares — the  cer- 
tificate for  which  the  appellant  accepted  knowing  that  tlie 
shares  had  not  been  paid  for. 

The  appeal  must  (following  Re  Wiarton  Beet  Sugar  Co., 
McNeirs  Case,  5  0.  W.  R.  637),  be  dismissed  with  costs. 


October  18th,  1905. 

divisional  court. 

CORBY  v.  GRAND  TRUNK  R.  W.  CO. 

Railway — Carria-ge  of  Goods — Delay  in  Delivery — Perisliabk 
Goods — Damage  to  Goods — Connecting  Line — Contract — 
Absence  of  Privity — Departure  from  Customary  Route — 
Evidence — New  Trial. 

Appeal  by  plaintiffs,  commission  merchants  carrying  on 
business  at  Ottawa,  from  judgment  of  Teetzel,  J.,  6  0.  W. 
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B.  81,  dismifising  the  action,  which  was  brought  to  recover 
$687.57  alleged  to  have  been  lost  on  a  shipment  of  strawber- 
ries purchased  by  plaintiffs  from  Potter  &  Williams,  of 
Buffalo,  and  delivered  by  the  consignors  to  the  Pennsylvania 
Bailroad  Company,  who  delivered  a  bill  of  lading  to  the  con- 
signors providing  for  transportation  of  the  shipment  to  plain- 
tiffs at  Ottawa  by  defendants'  railway.  Plaintiffs  alleged  that 
defendants  imduly  and  imnecessarily  delayed  the  goods  in 
transit,  and  by  reason  thereof  and  of  the  perishable  character 
of  the  goods,  they  were  depreciated  in  value  when  received 
by  plaintiffs  to  the  amount  of  $587.57. 

A.  E.  Pripp,  Ottawa,  for  appellants. 

P.  H.  Chrysler,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J. : —  ...  My  brother  Teetzel  points 
out  that  there  was  no  connection  at  Coteau  Junction  between 
defendants'  train  on  which  the  strawberries  were  being  car- 
ried and  the  only  regular  train  of  the  Canada  Atlantic  Bail- 
way  Company  which  would  have  carried  them  to  Ottawa  in 
time  to  enable  plaintiffs  to  sell  them  on  Saturday  4th  June, 
but  in  answer  to  this  it  was  said  that  it  was  usual  for  the 
Canada  Atlantic's  11.50  a.m.  train  to  wait  as  much  as  an 
hour  at  Coteau  Junction  in  order  to  receive  perishable  freight 
for  Ottawa  which  was  being  carried  on  defendants'  train 
which  was  due  to  reach  Coteau  Junction  at  12.15  p.m.  (the 
train  upon  which  the  strawberries  were  carried);  that  plain- 
tiffs had  made  arrangements  with  that  company  to  delay  the 
starting  of  the  11.50  a.m.  train  in  order  to  take  on  to  Ottawa 
the  car  in  which  the  strawberries  were  when  that  car  should 
be  dropped  off  at  Coteau  Junction  by  defendants;  and  that, 
if  that  arrangement  had  been  carried  out,  the  strawberries 
would  have  reached  Ottawa  in  time  to  be  sold  without  loss 
on  the  Saturday;  that  the  arrangement  was  not  carried  out 
because  defendants  informed  the  officials  of  the  Canada  At- 
lantic that  the  car  was  "  billed  "  for  Montreal,  and  would  be 
taken  on  to  that  point  and  not  "dropped"  off  at  Coteau 
Junction. 

Assuming  that  defendants  were  under  an  obligation  to 
plaintiffs,  either  as  the  result  of  a  contract  with  them 
for  the  carriage    of    the    strawberries    from    Black  Bock 
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to  Coteau  Junctioii  or  to  Ottawa,  or  as  common  carriers, 
their  obligation  was  to  transport  them  to  their  destination  by 
their  costomaiy  route,  no  particular  route  having  been  pre- 
scribed by  contract 

That  being  the  obligation  of  defendants,  I  apprehend  that 
it  is  dear  that  if  the  customary  route  was  that  by  which  the 
strawberries  were  carried,  viz.,  to  Montreal  and  then  back 
to  Coteau  Junction,  defendants  would  not  be  answerable  for 
any  deterioration  happening  to  them  by  reason  of  that  route 
b^g  taken. 

If,  however,  the  customary  route  was  to  Coteau  Junction 
and  thence  by  the  Canada  Atiiantic  to  Ottawa,  and  plaintiffs 
were,  by  the  action  of  defendants  either  in  carrying  the  car 
containing  the  strawberries  on  to  Montreal  or  in  refusing  to 
drop  it  off  at  Coteau  Junction,  prevented  from  getting  the 
strawberries  into  Ottawa  in  time  to  sell  them  on  the  Saturday, 
and  they  would  but  for  those  acts  of  defendants  have  done 
80, 1  am  unable  to  see  why  defendants  are  not  answerable  for 
any  loss  which  plaintiffs  sustained  owing  to  any  deterioration 
which  the  strawberries  underwent  after  the  time  when  they 
would  have  reached  Ottawa  had  the  car  been  dropped  off  at 
Coteau  Junction,  at  all  events  if  defendants  were  aware  that 
it  was  the  practice  of  the  Canada  Atlantic  to  delay  the  start- 
ing of  the  11.50  a.m.  train  for  the  arrival  of  defendants' 
12.16  p.m.  train,  when  it  was  carrying  perishable  goods  billed 
to  Ottawa. 

Although  one  may  conjecture  from  the  testimony  adduced 
at  the  trial  that  the  customary  mode  of  dealing  with  cars 
containing  perishable  goods  billed  for  Ottawa,  was  to  drop 
them  off  at  Coteau  Junction,  and  that  defendants  were  aware 
of  the  practice  of  the  Canada  Atlantic  to  delay  the  starting 
of  the  11.50  a.m.  train  for  Ottawa  when  defendants'  12.15 
p.m.  train  had  in  it  cars  containing  perishable  goods  billed  for 
Ottawa,  if  a  delay  of  not  more  than  an  hour  was  necessary, 
there  was  no  sufficient  proof  of  this,  and  my  brother  Teetzel 
was,  therefore,  I  think,  right,  in  the  absence  of  such  proof, 
in  holding  that  plaintiffs  had  not  proved  any  breach  of  de- 
fendants' obligation  to  them  from  which  they  had  suffered 
damage. 

It  appears  to  me,  however,  that  it  would  not  be  unfair  to 
afford  to  the  plaintiffs  an  opportunity  of  proving  what  they 
omitted  to  establish  at  the  last  trial,  and  that  if  they  are 
entitled  to  sue  defendants  for  the  damages  which  they  appear 
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to  have  suflfered  owing  to  the  alleged  failure  of  defendants  to 
carry  the  strawberries  with  due  despatch  and  by  their  cujb- 
tomaiy  route,  a  new  trial  should  be  directed  on  proper  termd. 

It  is,  however,  contended,  and  it  was  the  view  of  my 
brother  Teetzel,  that  there  was  no  privity  of  contract  between 
plaintiffs  and  defendants,  and  that  plaintiffs'  remedy,  if  any, 
was  by  action  against  the  Pennsylvania  Railroad  Co.,  to  whom 
the  strawberries  were  delivered  at  Buffalo  upon,  as  it  is  con- 
tended, a  contract  to  carry  them  to  Ottawa. 

I  am  not,  however,  of  that  opinion. 

The  contract  made  at  Buffalo  for  the  carriage  of  the 
strawberries  is  evidenced  by  the  receipt  put  in  at  the  trial. 
This  document  acknowledges  the  receipt  of  the  strawberries 
and  other  goods  not  in  question  in  the  action,  from  Potter 
&  Williams,  from  whom  they  had  been  purchased  by  plain- 
tiffs, which  are  stated  to  be  consigned  to  plaintiffs  at  Ottawa, 
Ont.,  via  the  Pennsylvania  R.  B.  and  defendants*  railway,  in 
car  No.  13,834,  which  the  Pennsylvania  R.  R.  Co.  agreed  "  to 
carry  to  its  destination,  if  on  its  road,  otherwise  to  deliver  to 
another  carrier  on  the  route  to  said  destination." 

The  receipt  is  subject  to  certain  conditions  indorsed  upon 
it,  among  others  the  following: — 

••1.  No  carrier  or  party  in  possession  of  all  or  any  of  the 
property  herein  described  shall  be  liable  for  any  loss  thereof 
or  damage  thereto,  by  causes  beyond  its  control;  or  by  floods; 
or  by  fire;  or  by  quarantine;  or  by  riots,  strikes,  or  stoppage 
of  labour;  or  by  leakage,  breakage,  chafing,  loss  in  weight, 
changes  in  weather,  heat,  frost,  wet,  or  decay;  or  from  any 
cause  if  it  be  necessary  or  usual  to  carry  such  property  upon 
open  cars.*' 

"3.  No  carrier  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  own  road  or  its  portion  of  the  through  route, 
nor  after  said  property  is  ready  for  delivery  to  the  next  car- 
rier or  to  consignee.  The  amount  of  any  loss  or  damage  for 
which  any  carrier  becomes  liable  shall  be  computed  at  the 
value  of  the  property  at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  unless  a  lower  value  has  been  agreed  upcn 
or  is  determined  by  the  classification  upon  which  the  rate  is 
based,  in  either  of  which  events  such  lower  value  shall  be  the 
TuaTimum  price  to  govern  sudi  computation.  Claims  for  lo^s 
or  damage  must  be  made  in  writing  to  the  agent  at  poin^  of 
delivery  promptly  after  arrival  of  the  property,  and  if  delayed 
for  more  than  30  days  after  the  delivery  of  the  properiy,  or 
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after  due  time  for  the  delivery  thereof,  no  carrier  hereunder 
shall  be  liable  in  any  event.  Any  carrier  or  party  liable  on 
account  of  loss  of  or  damage  to  any  of  said  property  shall 
have  the  full  benefit  of  any  insurance  that  may  have  been 
eflFected  upon  or  on  account  of  said  property/' 

The  obligation  of  the  Pennsylvania  R.  R.  Co.  under  this 
contract  was  not  to  carry  the  car  to  its  destination,  Ottawa 
not  being  on  that  company's  road,  but,  after  carrying  it  on 
their  road  as  far  on  its  journey  as  that  road  extended,  to  de- 
liver it  to  another  carrier  on  the  route  to  it^  destination,  and 
that  obligation  that  company  had  fulfilled  when  the  car  was 
delivered  to  defendants. 

The  effect  of  tliis  contract  was,  in  my  opinion,  that  which 
King,  J.,  in  delivering  the  Judgment  of  the  Supreme  Court  of 
Canada  in  North-West  Transportation  Co.  v.  McKenzie,  25 
S.  C.  R.  38,  stated  in  the  following  words  to  be  the  effect  of 
the  instrument  set  out  on  pp.  44  and  45  of  the  report: — 
"  Upon  this  instrument  the  defendants  would  be  carriers  from 
Duluth  to  Sarnia,  and  forwarders  beyond,  their  obligation 
being  to  carry  to  Sarnia  and  there  deliver,  if  directed,  to  the 
connecting  carrier,  upon  a  contract  to  be  made  by  them  as 
plaintiffs'  agents  with  such  connecting  carrier,  but  involving 
beyond  Sarnia  no  obligation  as  carriers'' — with  this  excep- 
tion that  no  direction  was  required  for  delivery  at  the  end 
of  the  Pennsylvania  R.  R.  Co.'s  road  to  the  connecting  road, 
becau.^^e  that  direction  was  contained  in  the  contract. 

Such  being,  in  my  opinion,  the  nature  and  effect  of  the 
contract,  I  see  no  reason  for  doubting,  in  the  absence  of 
evidence  to  lead  to  a  contrary  conclusion,  that  upon  the  de^ 
livery  of  the  car  to  defendants  they  came  under  an  obligation 
to  plaintiffs,  whether  by  contract  or  as  common  carriers,  in 
the  circumstances  of  this  case  is  immaterial,  to  carry  the  car, 
if  not  to  its  destination,  at  all  events  to  a  convenient  point  on 
their  line  whence  it  could  be  taken  on  to  Ottawa.  .  .  . 
If  they  came  under  no  contractual  obligation,  then  they  re- 
ceived it  as  common  carriers,  but  if  there  was  a  new  contract 
to  carry  on  the  terms  of  the  receipt  so  far  as  they  were  applic- 
able to  the  carrying  on  defendants'  line,  there  is  no  term  of 
the  contract  which  would  relieve  defendants  from  such  a 
breach  of  their  contract  as  I  have  suggested  would  render 
them  liable  to  plaintiffs  for  the  loss  which  they  have,  accord- 
ing to  their  allegation,  sustained. 
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It  was  contended  by  Mr.  Chrysler  that  the  terms  of  the 
first  condition  were  suthcient  to  relieve  defendants  from  such 
a  liability.  1  am  of  a  different  opinion.  The  provision  as  to 
loss  by  changes  in  weather,  heat,  frost,  wet,  or  decay,  has,  in 
my  opinion,  no  application  to  a  loss  occurring  when  the  car- 
rier deviates  from  the  prescribed  or  customary  route,  and 
the  goods  are  damaged  from  the  causes  enumerated,  while 
they  are  being  carried  off  that  route,  or  in  consequence  of 
their  being  so  carried, 

I  would,  therefore,  set  aside  the  judgment  pronounced  by 
my  brother  Teetzel  and  direct  a  new  trial;  the  costs  of  the 
last  trial  and  of  the  appeal  to  be  in  the  cause  unless  otherwise 
ordered  by  the  Judge  before  whom  the  action  is  again  tried. 


Anglin,  J.  October  19th,  1905. 

CHAMBERS. 

CUTTEN  V.  MITCHELL. 

Discovery — Production  of  Documents — Affidavit  of  Documents 
— Partnersh  ip —  Account — Special  A  greement  —  Fraud — 
Statement  Furnished  by  Employer, 

Appeal  by  defendant  ^litchell  from  order  of  Master  in 
Chambers  requiring  appellant  to  make  a  further  and  better 
affidavit  on  production. 

C.  A.  Moss,  for  appellant. 

1\.  McKay,  for  plaintiffs. 

Anglin,  J. : — The  action  is  brought  for  an  account  of  pro- 
fits of  an  alleged  partnership,  and  in  the  alternative  plaintiffs 
allege  an  agreement  made  between  themselves  as  employees 
and  defendant  Mitchell  as  employer,  by  which  they  became 
entitled  to  defined  shares  in  the  net  profits  of  the  busine-s 
carried  on  by  Mitchell,  and  claim  an  account  of  such  profit**. 
Defendant  Mitchell,  by  his  plea,  denies  the  alleged  part- 
nership, and  also  the  special  agreement  set  up  by  plaintiffs. 
As  an  alternative  plea  he  says  that  such  special  agreement 
(if  any)  is  within  the  provision'of  R.  S.  0.  1897  ch.  157; 
that  statements  or  returns  of  the  net  profits  of  the  business 
in  question  were  furnished  to  plaintiffs,  and  payments  made 
them  of  the  sums  to  w^hich  by  such  statements  they  were 
VOL.  VI.  ow.R.  NO.  15 -34a 
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shewn  to  be  entitli^d;  and  that  under  sec.  3  of  the  statute  the 
statements  <(>  funii-hed  are  **  final  and  conclusive  between  the 
parties  tliereto  .  .  .  and  shall  not  be  impeachable  upon 
any  ground  whatever."  In  his  examination  for  discovery, 
hawevor,  Mitclieli  admits  the  agreement  entitling  plaintiflf:* 
to  share  m  not  profits,  as  alleged  in  the  10th  paragraph  of 
the  statement  of  claim. 

In  their  reply  defendants  charge  that  the  statements  fur- 
nished them  were  false  and  fraudulent.  Particulars  of  the 
charge  of  fraud  having  been  demanded,  plaintiffs  served  the 
following  notice:  *^Take  notice  that  plaintiffs  intend  to  give 
evidence  at  the  trial  of  this  action  that  the  premipes  and 
figures  from  whicli  the  alleged  statement  or  return  of  net 
profits  was  deduced  are  false,  and  that  the  details  of  such 
premises  and  figures  lie  in  the  knowledge  of  defendant  Mit- 
chell, and  plaintiffs  are  unable  to  give  them  until  defendant 
Mitchell  has  given  discovery  thereof."  No  further  steps  to 
enforce  delivery  of  particulars  appear  to  have  been  taken. 

On  examination  for  discovery  defendant  Mitchell  admit- 
ted that  lie  had  in  his  possession  a  document  drawn  up  to 
embody  the  terms  of  an  arrangement  between  the  parties  to 
this  action.  Upon  this  admission  the  Master  in  Chambers 
very  properly  determined  that  ^litclioirs  affidavit  on  produc- 
tion was  incomplete  because  it  omitted  all  reference  to  this 
document.  Upon  the  argument  of  tlie  api>eal,  however,  the 
document  itself  was  produced.  By  consent  ...  I  made 
a  personal  inspection  of  the  document,  and  upon  such  in- 
spection was  >ati>f](d  that  defendant  Mitchell  was  not  bound 
to  produce  or  account  for  it  in  his  affidavit. 

Jn  answer  to  another  question  defendant  Mitchell  admit- 
ted ]u>->e>sion  of  a  statement  shewing  the  basis  upon  which 
flic  sum  of  $8,500  accounted  for  as  net  profits  of  the  bu^^iness 
had  l)een  arrived  at.  This  statement  defendant  has  not  pro- 
duced. It  is  alleged  to  bo  relevant  upon  the  issue  of  fraud 
nu-ed  by  tlie  reply, 

Mr.  ^[os-  .-iriiucd  that  tiie  statement  or  return  of  net  pro- 
fits furni>lied  by  an  employer  to  his  employee  is,  under  sec. 
3  of  K.  S.  ().  isnr  ch.  157^  not  impeachable  for  fraud.  Mr. 
McKay  maintained  the  contrary  proposition.  No  authority 
was  cited  by  either  of  the  learned  counsel,  both  stating  that 
this  statutory  provision  had  not  yet  been  the  subject  of  judi- 
cial construction. 
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jNotwithstanding  the  sweeping  terms  in  which  the  statute 
declares  the  finality  of  statements  furnished  by  the  employer, 
I  cannot  conceive  that  it  was  thereby  intended  to  render 
fraudulent  statements  conclusive  and  unimpeachable. 

Nulla  pactione  effici  potest  ut  dolus  prsBstetur  is  a  fami- 
liar maxim  in  the  law  of  contracts.  A  man  cannot  effectually 
contract  in  advance  for  immunity  from  the  consequences  of 
his  own  fraud.  No  general  words  in  a  contract  will  be  read 
as  intended  to  afford  such  immunity.  Such  terms  as  "  NuUis 
exceptis,"  commonly  found  in  foreign  policies  of  marine  in- 
surance, are  invariably  construed  as  not  negativing  an  excep- 
tion of  fraud  on  the  part  of  the  assured. 

In  Tullis  V.  Jacson,  [1894]  3  Ch.  441,  although  he  held 
that  an  agreement  between  parties  to  a  building  contract  that 
the  awards  of  an  architect  shall  be  final  and  binding  and  shall 
not  be  set  aside  or  attempted  to  be  set  aside  on  any  ground  or 
for  any  reason  or  for  any  pretence,  suggestion,  charge,  or  in- 
sinuation of  fraud,  collusion  or  confederacy,  precluded  any 
impeachment  of  such  architect's  certificates  for  fraud  to 
which  the  defendant,  the  owner,  was  not  a  party,  Chitty,  J., 
expressed  his  view  that  the  result  would  have  been  different 
had  complicity  of  the  owner  been  established. 

In  the  absence  of  express  language  rendeing  a  state- 
ment furnished  by  his  employer,  in  cases  within  the  pur- 
view of  R.  S.  0.  ch.  167,  sec.  3,  unimpeachable  for  fraud 
upon  his  part,  I  cannot  hold  that  the  employee  is  precluded 
by  the  general  words  of  the  statute,  broad  as  tliey  undoubtedly 
are,  from  attacking  it  upon  this  ground. 

But  is  a  mere  allegation  of  fraud  in  his  employer's  state- 
ment to  entitle  an  employee  to  the  production  of  documents 
relating  to  the  employer's  business  which  he  would  otherwise 
have  no  right  to  see  or  examine?  At  all  events  until  fraud 
is  proved,  the  employer's  statement  is  final  and  conclusive. 

It  is  impossible  to  say  that,  if  the  plaintiffs'  charge  of 
fraud  is  well  founded,  the  production  of  the  document, 
possession  of  which  the  defendant  Mitchell  admits,  may  not 
help  them  to  prove  that  charge.  The  question  of  fraud  is  in 
issue.  Unless  the  plaintiffs  abandon  their  charge  it  must  be 
determined  at  the  hearing.  In  aid  of  a  proper  presentation 
of  their  case  the  plaintiffs  seek  discovery  by  production. 
They  are  prima  facie  entitled  to  it:  Graham  v.  Temperance 
and  General  Life  Assurance  Co.  of  N.  A.,  16  P.  R.  536; 
Sheppard  Publisliing  Co.  v.  Harkins,  8  0.  L.  R.  632,  4 
0.  W.  R.    250,     277.       On   the   other    hand,    if,     having 
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had  such  production,  they  should  fail  to  substantiate 
the  charge  of  fraud,  they  will  have  been  allowed 
access  to  a  document  which  in  that  case  they  had  no 
right  to  see.  But  the  Court  cannot  try  an  issue  to  determine 
the  right  to  discovery  which  is  alleged  to  be  requisite  to  the 
fair  presentation  of  such  issue  itself;  Buncombe  v.  Davis, 
1  Hare  184,  189.  The  materiality  of  the  discovery  sought 
must  be  determined  upon  the  assumption  that  the  ease  of 
the  party  seeking  it  is  true:  Gresley  v.  Mouseley,  2  K.  &  J. 
288,  292.  It  is  better  that  this  defendant  should  be  required 
to  produce  a  document,  which  in  the  ultimate  event  of  this 
action  it  may  appear  that  he  is  strictly  entitled  to  witlihold, 
"than  that  honesty  and  fair  dealing  should  ap}>ctir  to  be 
violated  with  impunity:"  Smith  v.  Hunt,  1  0.  L.  R.  531. 

I  am  therefore  of  opinion  that  upon  this  branch  I  cannot 
disturb  the  order  of  the  learned  Master.  The  order  will  stand 
as  a  general  order  for  a  further  and  better  affidavit  on  pro- 
duction according  to  the  usual  practice. 

How  far  the  plaintiffs  will  have  improved  their  posi- 
tion should  they  succeed  in  proving  the  statement  already 
furnished  them  to  be  false  and  fraudulent — what  in  that 
event  will  be  their  rights  and  remedies  in  view  of  the  provi- 
sions of  the  statute — are  questions  upon  which  I  express  no 
opinion. 

The  appeal  having  failed  upon  one  point,  and  having  suc- 
ceeded on  the  other  solely  because  of  the  opportunity  afforded 
me  of  perusing  the  document  in  demand,  the  co^ts  should 
be  casts  to  the  plaintiffs  in  the  cause. 


October  19th,  1905. 

DIVISIONAL  COURT. 

PLOUFFE  V.  CANADA  IRON  FURNACE  CO. 

Neqligence — Leavinf/  Unguarded  Hole  in  Ice  Formed  upon 
Navirjalle  Water — Evidence  of  Negligence — Death  of  Per- 
son Walking  over  Ice — Cause  of  Death — Absence  of  Direct 
Proof — Contrihvtory  Negligence — Findings  of  Jury. 

Appeal  by  plaintiff,  the  widow  of  Urgel  Plouffe,  from  the 
judgment  of  Britton,  J.,  5  0.  W.  R.  758,  10  0.  L.  R.  3T, 
dismissing  the  action. 

A.  E.  H.  Creswicke,  Barrie,  for  plaintiff. 

E.  E.  A.  DuYernet,  for  defendants. 


REX  V.  BRECKENRIDGE.  5OI 

The  Court  (Meredith,  C.J.,  Anglin,  J.,  Clute,  J.), 
aie^miBsed  the  appeal  without  costs. 


October  19th,  1905. 

DIVISIONAL  court. 

REX  V.  BRECKENRIDGE. 

Criminal  Law — Penalty  under  Alien  Labour  Act  —  Written 
Consent  of  Judge  to  Prosecution — Requisites  of  Consent — 
Jurisdiction  of  Magistrate, 

Case  stated  by  the  police  magistrate  for  the  city  of  Ottawa 
under  sec.  900  of  the  Criminal  Code,  1892. 

W.  H.  Blake,  K.C.,  for  defendant. 

J.  G.  O'Donoghue,  for  the  prosecutor. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Anglin, 
J.,  Clute,  J.),  was  delivered  by 

Meredith,  C.J.: — The  defeudant  was  convicted  on  9th 
May,  1905,  for  that  he  "  on  or  about  the  28th  day  of  March, 
A.D.  1905,  at  the  city  of  Ottawa  aforesaid,  did  unlawfully 
and  knowingly  assist  the  importation  of  E.  L.  Day,  an  alien 
and  foreigner,  into  Canada,  under  contract  and  agreement 
made  previous  to  his  importation,  to  perform  labour  and  ser- 
vice in  Canada,  namely,  at  the  office  of  the  International 
Harvester  Company  of  America,  in  the  service  and  employ 
of  the  said  International  Harvester  Company  of  America, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.'' 

The  statute  under  the  authority  of  which  the  conviction 
is  made  is  the  Dominion  Act  60  &  61  Vict.  ch.  11,  intituled 
"An  Act  to  restrict  tJie  importation  and  employment  of 
Aliens,"  as  amended  by  the  Acts  61  Vict.  ch.  2  and  1  Edw. 
VII.  ch.  13. 

In  the  view  I  take,  it  is  imnecessary  to  consider  any  of  the 
objectionfl  to  the  conviction  except  (b) : — "  The  consent  filed 
herein  (exhibit  A.)  is  insufficient  in  law  to  authorize  the 
proceedings  herein.'' 
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By  sec.  3  of  the  principal  Act,  as  amended,  the  written 
consent  of  the  Attorney-General  for  the  Proyince  in  which 
the  prosecution  is  had,  or  of  a  Judge  of  a  Superior  Court  or 
County  Court,  is  a  condition  precedent  to  the  recovery  by 
summary  conviction  of  the  penalty  imposed  by  the  Act,  and 
therefore  to  the  jurisdiction  of  the  functionaries  before  whom 
it  may  be  recovered  attaching. 

The  consent  referred  to  in  the  case  is  in  the  following 
form: 

"  In  the  matter  of  a  proposed  information  against  F.  E. 
Breckenridge  for  violation  of  the  Alien  Labour  Act  (60  &  61 
Vict.  ch.  11;  61  Vict.  ch.  2;  1  Edw.  VII.  ch.  13). 

"  Consent. 

"I,  John  J.  O'Meara,  jimior  Judge  of  the  county  of  Carleton, 
do  hereby  consent  to  a  summary  prosecution  being  main- 
tained, under  the  provisions  of  the  Alien  Labour  Act  (60  & 
61  Vict.  ch.  11,  61  Vict.  ch.  2,  1  Edw.  VII.  ch.  13),  against 
Frank  E.  Breckenridge,  general  agent  of  the  International 
Harvester  Company  of  America,  or  against  the  said  Inter- 
national Harvester  Company  of  America,  or  both,  for  viola- 
tions of  the  above  Act  and  amendments  thereto. 

''  Dated  at  Ottawa  this  15th  day  of  April,  1905. 

^*J.  J.  O'Meara, 
*^  Junior  Judge  of  the  county  of  Carleton." 

It  will  be  observed  that  there  is  no  reference  to  the  person 
or  persons  in  respect  of  whom  the  violations  of  the  Act  are 
alleged  to  have  been  committed,  or  of  the  time  when  or  place 
where  the  violations  occurred. 

I  am  of  opinion  that  this  document  is  not  such  a  consent 
ae  the  Act  requires,  and  that  therefore  the  police  magistrate 
had  no  jurisdiction  to  entertain  or  try  the  charge  upon  which 
the  defendant  lias  been  convicted. 

The  purpose  of  requiring  the  consent  was  doubtless  to 
prevent  frivolous  complaints  being  laid,  and  in  order  to  de- 
termine whether  the  consent  should  be  given  it  was  necessary 
that  the  learned  junior  Judge  should  be  informed  of  the  facts 
so  that  he  might  judge  whether  there  was  reasonable  ground 
for  the  prosecution  which  it  was  desired  should  be  authorized 
to  be  begun. 

For  all  that  appears  in  the  consent  or  from  its  terms, 
the  alleged  violations  of  the  Act  which  were  laid  before  the 
learned  Judge  were  in  respect  of  persons  other  than  Day,  and 
the  case  of  Day  may  not  have  been  even  mentioned  to  him. 
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The  written  consent  should,  in  my  opinion,  at  the  least 
contain  a  general  statement  of  the  offence  alleged  to  have 
been  committed,  not  necessarily  in  the  technical  form  which 
would  be  required  in  an  information  or  conviction,  but  men- 
tioning the  name  of  the  person  in  respect  of  whom  the  offence 
is  alleged  to  have  been  committed  and  the  time  and  place, 
with  suflScient  certainty  to  identify  the  particular  offence  in- 
tended to  be  charged. 

If  it  were  otherwise,  the  protection  which  the  written  con- 
sent was  intended  to  give  would  be  wholly  illusory,  and  it 
woidd  be  possible  to  prosecute  for  an  offence  entirely  differ- 
ent from  that  brought  to  the  notice  of  the  Judge,  and  to 
which  such  a  consent  as  exhibit  A  was  intended  to  apply. 

1  would  therefore  answer  the  question  submitted  in  the 
affirmative,  and  the  conviction  must  therefore  be  quashed. 

As  to  costs;  the  point  upon  which  we  have  decided  in 
favour  of  the  defendant  is  a  new  one,  arising  now,  as  far  as  I 
am  aware,  for  the  first  time,  and  I  would  therefore  give  no 
costs  to  either  party. 


Britton,  J.  October  20th,  1905. 

weekly  court. 

Be  booth. 

Devolution  of  Estates  Ad — Sale  of  Land  by  Administrators — 
Non-concurring  Heir  —  Consent  of  Official  Guardia/n  — 
Payment  of  Amount  of  Share — Debt  of  Heir  io  Estate — 
Statute  of  Limitations  —  Right  of  Retainer  —  Pay- 
ment  into  Court. 

Application  by  the  administrators  of  the  estate  of  James 
Booth  for  an  order  authorizing  and  directing  the  official 
guardian  to  consent  and  give  his  approval  on  behalf  of  Rufus 
Booth,  a  non-concurring  heir,  to  a  sale  of  the  west  half  of  lot 
3  on  the  north  side  of  Lisgar  street,  in  the  city  of  Ottawa, 
part  of  the  estate  of  James  Booth. 

B.  B.  Matheson,  Ottawa,  for  applicants. 

Travers  Lewis,  Ottawa,  for  the  official  guardian. 

Britton,  J. : — The  point  is,  that  the  administrators  wish 
to  obtain  the  consent  and  approval  of  the  official  guardian 
without  the  payment  of  Btifus  Booth's  share  to  the  official 
guardian  or  into  Court. 
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The  official  guardian  is  quite  willing  to  consent  and  ap- 
prove if  tiie  share  of  Ruf  us  be  paid  to  him,  and  if  so  paid  he 
would,  under  Rule  1258 — 972  (c) — unless  otherwise  ordered, 
pay  the  same  into  Court. 

No  objection  is  made  to  the  price  to  be  obtained  or  to  the 
proposed  purchaser. 

The  administrators  of  James  Booth  object  to  the  payment 
of  the  money  either  to  the  official  guardian  or  into  Court,  be- 
cause, as  it  is  alleged,  Rufus  Booth  is  a  debtor  to  the  estate 
for  the  balance  of  a  promissory  note  made  by  him  and  one 
Leander  Booth  on  25th  March,  1884,  in  favour  of  James 
Booth,  payable  one  year  after  date,  for  $300,  with  interest 
at  7  per  cent,  per  annum  until  paid,  and  on  which  the  sum  of 
about  $200  was  paid  in  the  autumn  of  1895.  The  adminis- 
trators say  that,  although  an  action  to  recover  that  balance 
would  be  statute-barred,  there  is  the  right  of  retainer,  and 
that  they  are  bound,  in  the  interest  of  the  other  heirs,  to 
retain  it,  or  so  much  of  it  as  may  be  necessary,  in  satisfaction 
of  that  debt. 

It  is  not  desirable  that  the  saJe  should  be  delayed,  and  I 
cannot  ascertain  at  present,  and  upon  the  material  before  mo, 
the  indebtedness,  if  any,  of  Rufus  Booth  to  the  estate  of 
James  Booth,  nor  do  I  determine  now  the  right  of  the  ad- 
ministrators to  retain  from  Rufus  Booth  his  share.       .     .    . 

The  principle  deducible  from  Cherr}-  v.  Boultbee,  4  My. 
&  Cr.  442,  and  Courtenay  v.  Williams,  3  Hare  539,  is,  ao- 
cording  to  Ackerman  v.  Ackerman,  [1891]  3  Ch.  212,  **that 
a  person  who  owes  an  estate  money,  that  is  to  say,  who  is 
bound  to  increase  the  general  mass  of  the  estate  by  a  contribu- 
tion of  his  own,  cannot  claim  an  aliquot  share  given  to  him 
out  of  that  mass  without  first  making  the  contribution  which 
completes  it.'' 

As  there  can  be  no  retainer  against  property  specifically 
given,  it  is  arguable  and  may  be  held  that  there  can  be  no 
retainer  against  the  share  of  Rufus  Booth  in  this  property, 
to  the  sale  of  which  he  is  not  a  consenting  party,  and  which 
can  now  be  sold  only  by  the  consent  of  the  official  guardian. 
I  do  not  decide  this  point. 

Rufus  Booth  has  now  certain  rights,  whatever  they  may 
be,  and  he  stands  upon  them.  The  official  guardian  is  the  one 
to  intervene  to  protect  the  rights  of  a  non-concurring  heir, 
quite  as  much  as  to  assist  the  administrators  or  the  other 
heirs.  It  is  hardly  part  of  his  duty  to  say  that  he  will  approve 
and  consent  for  a  non-concurring  heir,   if  by  so  saying  h» 
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would  compel  the  one  not  concurring  to  pay  a  debt  that  he 
otherwise  would  not  be  obliged  to  pay.  It  seems  to  me  quite 
proper  for  the  official  guardian  to  say  that  as  a  condition  of 
giving  his  approval  and  consent  the  money  which  would  be- 
long to  Ruf us  as  coming  from  this  particular  property  should 
be  paid  into  Court.  On  an  application  by  Rufus  to  get  the 
money  out  of  Court,  the  matter  may  be  further  considered. 
If  it  so  happens  that  the  administrators  cannot  then  retain 
the  money  for  the  debt  of  Rufus,  if  there  is  such  a  debt,  that 
will  not  be  the  fault  of  the  official  guardian  or  of  the  adminis- 
trators. 

If  it  is  not  convenient  for  the  administrators  to  ascertain 
the  precise  amoimt  of  the  share  of  Rufus  out  of  this  property 
at  once,  or  to  pay  the  money  before  sale,  I  think  the  official 
guardian  should  give  his  approval  and  consent  upon  the  un- 
dertaking of  the  administrators  to  pay  that  money  to  him. 
There  is  nothing  in  the  Devolution  of  Estates  Act  (R.  S.  0. 
1897  ch.  127)  which  requires  in  any  case  pajinent  of  money 
before  the  official  guardian  approves  or  consents,  or  that  re- 
quired his  consent  upon  the  condition  that  the  money  will  be 
paid  into  Court  or  to  him.  Rule  1258  (972  (c))  does  not  re- 
quire payment  of  money  as  a  condition  of  consent,  but  it 
simply  requires  the  official  guardian  to  pay  into  Court,  unless 
otherwise  ordered,  moneys  which  he  does  receive. 

As  this  application  was  made  in  the  interest  of  the  estate 
generally,  the  costs  of  the  applicants  and  of  the  official  guar- 
dian should  be  paid  out  of  the  estate. 


October  20th,  1905. 
divisional  court. 
BULLION  MINING  CO.  v.  CARTWRIGHT. 

Bill  of  Exchange  —  Failure  of  Consideration  —  Purchase  of 
Shares  in  Mining  Company  —  Failure  to  Allot  Shares — 
Abandonment  of  Enterprise  —  Eecvery  hack  of  Moneys 
Paid  for  Shares — Promissory  Notes — Effect  of  Renewals. 
Appeal  by  plaintiffs  from  judgment  of  Teetzel,  J.,  5 

0.  W.  R.  522. 

E.  Bristol  and  Eric  N.  Armour,  for  plaintiffs. 
George  Bell,  for  defendant. 

The  Court  (Meredith  C.J.,  Anglin,  J.,  C'lute,  J.), 
dismissed  the  appeal  with  costs. 
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October  20th,  1905. 

divisional  court. 

TJRQUHART  v.  AIRD. 

Fraudulent  Conveyance  —  Action  hy  Creditor  to  Set  aside  — 

Voluntary  Conveyance — Insolvency — Absence  of  Fraud/Ur 

lent  Intent  hy  Grantee  —  Submission  to  Pay  Purchase 

Money  into  Court  —  Rights  of   Creditors  —  Equitable 

Relief. 

Appeal  by  defendant  John  Aird  from  judgment  of 
Britton,  J.,  ante  155. 

G.  A.  Stiles,  Cornwall,  for  appellant 

T.  Langton,  K.C.,  for  the  other  defendants. 

E.  H.  Tijffany,  Alexandria,  for  plaintiff. 

The  Court  (Meredith,  C.J.,  Anglin,  J.,  Clute,  J.), 
varied  the  judgment  by  striking  out  the  part  directing  pay- 
ment personally  by  defendant  John  Aird  of  the  debt  or  costs 
of  action,  and  directed  a  reference  to  ascertain  whether  there 
are  other  creditors  of  that  defendant;  if  there  are,  the  case  to 
come  up  again  on  further  directions;  if  not,  money  to  be  paid 
to  plaintiff.    No  costs  of  the  appeal  to  any  of  the  parties. 


October  21st,  1905. 

divisional  court. 

BAILEY  V.  DU  CAILLAND. 

Crown — Patent  for  Land — Action  to  Repeal — Affidavit — Con- 
cealment  of  Improvements — Burden  of  Proof — Costs. 

Appeal  by  plaintiff  from  judgment  of  Teetzel,  J.,  dis- 
missinof  without  costs  an  action  to  repeal  and  avoid  letters 
patent  for  a  mining  lot. 

J.  H.  Clary,  Sudbury,  for  plaintiff. 

C.  McCrea,  Sudbury,  for  defendant. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.),  was  delivered  by 
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Falconbridge,  J.: — The  plaintiff,  Bailey,  having  pro- 
cured from  the  Attorney-General  for  the  Province  a  fiat  for. a 
writ  of  summons  to  repeal  and  avoid  letters  patent  issued  to 
lot  3  in  the  3rd  concession  of  the  township  of  McKim, 
brought  this  action  on  14th  March,  1904. 

The  history  of  the  lot  is  as  follows.  The  first  application 
for  it  was  from  Mr.  George  M.  Evans,  who  applied  to  pur- 
chase it  as  mineral  lands  in  Augnat,  1887,  and  in  October  he 
sent  to  the  department  2  affidavits  as  to  non-improvement, 
etc.,  and  paid  in  $50.  In  1888  the  lot  was,  by  direction  of 
the  Commissioner,  withdrawn  from  sale  for  agricultural  pur- 
poses. This  was  in  order  to  get  a  higher  price  for  it,  assum- 
ing that  it  had  a  mining  value.  On  7th  October,  1889,  the 
Crown  lands  agent  at  Sturgeon  Falls  forwarded  an  applicar 
tion  of  William  Irving  to  purchase  the  lot,  enclosing  some 
affidavits  that  there  were  no  signs  of  improvements  on  the  lot 
except  2  acres  cleared  for  the  applicant,  and  no  blasting  or 
exploration  made  for  minerals. 

Plaintiff  says  that  Irving  and  he  had  an  arrangement  by 
which  Irving  was  to  put  up  the  money,  or  some  of  it,  to  pay 
for  the  patent,  and  was  to  be  half  owner  of  the  lot. 

In  November,  1889,  Mr.  Evans  dropped  out  and  asked  for 
re-payraent  of  the  $50  which  he  had  paid  in.  On  8th  Novem- 
ber, 1890,  application  was  made  for  a  patent  for  the  lot  by 
Mark  H.  Irish,  who  is  the  predecessor  in  title  of  the  present 
defendant.  Irish's  application  was  followed  by  the  following 
affidavit:     .     .     . 

"I,  John  Alfred  McAndrew,  .  .  .  make  oath  and 
say: — 

1.  That  on  the  26th  day  of  October  last  past  I  did  per- 
sonally examine  lot  number  3  in  the  3rd  concession  of  the 
township  of  McKim,  in  the  district  of  Nipissing,  and  discov- 
ered indications  of  mineral  thereon. 

2.  That  at  the  time  of  my  said  visit  I  did  not  see  any  evi- 
dence of  work  having  been  done  on  said  lot  for  the  purpose 
of  opening  up  any  mineral  deposit. 

3.  My  said  examination  was  made  on  behalf  of  Mark  H. 
Irish,  of  Toronto,  who  desires  to  purchase  said  lot  as  a  min- 
ing location.'^ 

Sworn  28th  November  1890. 

Irish  paid  $254,  being  at  the  rate  of  $2  an  acre,  and 
patent  was  issued  to  him  for  the  same,  bearing  date  15th 
December,  1890. 
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In  January,  1891,  Mr.  W.  K.  White  wrote  to  the  Com- 
missioner on  Bailey^s  behalf,  and  received  the  information 
that  the  land  had  been  patented  to  Mr.  Irish.  In  1894:  Bailey 
complained  to  the  department,  and  received  a  letter  from  the 
Director  of  Mines  explaining  the  sale  and  patent  to  Mr. 
Irish.  Similar  explanations  were  made  to  him  in  1896 
through  Mr.  J.  Laughrin,  M.P.P.  A  certificate  of  ownership 
imder  the  liand  Titles  Act  issued  to  Mr.  Irish,  dated  20th 
June,  1905,  subject  to  a  caution  dated  14th  March,  1904, 
registered  by  the  present  plaintiff. 

The  defendant  claims  title  under  transfer  from  the  repre- 
sentatives of  Mr.  Irish.  The  statement  of  claim  alleges  that 
the  affidavit  of  Mr.  McAndrew  was  defective  in  suppressing, 
concealing,  or  omitting  to  set  forth  material  facts  as  to  the 
improvements  made  by  Mr.  Bailey.  It  appears  that  there  was 
then  no  form  required  or  authorized  for  the  Crown  Land  De- 
partment for  such  an  affidavit.  Tlie  learned  Judge  has  foimd, 
correctly  upon  the  evidence,  that  Mr.  ^IcAndrew  might  well 
have  visited  the  lot  without  seeing  or  appreciating  the  signi- 
ficance of  the  small  clearing  which  had  been  done  upon  the 
lot,  and  that  there  was  in  fact  no  fraudulent  representation 
or  suppression  of  information  in  the  affidavit.  It  was  held  in 
Mclntyre  v.  Attorney-General,  14  Gr.  86,  that  where  a  bill 
is  filed  by  a  private  individual  to  repeal  letters  pi^lli#*wi*the 
ground  of  error,  the  onu»  of  proof  is  on  the  plaintiff,  al- 
though it  may  to  some  extent  involve  proof  of  a  negative. 
"  Patents  are  not  to  be  lightly  di.>tiirbed.  They  lie  at  the 
foundation  of  every  man's  title  to  his  property." 

The  officers  of  the  department  were  not  at  all  in  ignor- 
ance of  the  opposing  claim  of  Bailey,  and  it  cannot  be  said 
that  the  patent  was  issued  by  mistake  or  improvidently.  The 
findings  of  fact  of  the  learned  trial  Judge  are  entirely  borne 
out  by  the  evidence,  and  are  decisive  in  favour  of  defendant. 
The  trial  Judpre  appears  to  have  made  an  equitable  set-off  be- 
tween the  costs  of  the  action  and  plaintiff's  '"  moral "  claim 
for  improvements  and  taxes,  so  that  there  is  nothing  further 
to  be  said  upon  the  question  of  compensation. 

The  appeal  will  be  dismissed  with  cost^. 

I  refer  further  to  Mahon  v.  :McLean,  13  Gr.  316;  Pricht 
V.  Scheck,  10  Gr.  254;  Cos^rave  v.  Corbett,  14  Gr.  617: 
Lawrence  v.  Pomeroy,  9  Gr.  474:  Fonsecca  v.  Attorney-Gen- 
eral, 17  S.  C.  R.  612;  Farmer  v.  Livingston,  8  S.  C.  R.  140. 


'  THE 

ONTARIO  Weekly  reporter 

(To  AHO  IHOLUOIIIQ  OOTOMR  28tH,  I805J 

Vol.  VI.       TORONTO,  NOVEMBER  2,  1905.         No.  16 


Boyd,  C.  October  21st,  1906. 

TRIAL. 

WATSOX  V.  rOATES. 

Promissory  Note — Action  iy  Trustee  for  Payee — IndorsemmU 
by  Payee  after  Action — Equitable  Bight  of  Action. 

Action  by  Kerry  Watson  &  Co.,  wholesale  druggists  of 
London,  to  recover  the  amount  alleged  to  be  due  upon  a 
promissory  note  for  $500,  made  by  defendant,  John  Coatee, 
a  retired  druggist  of  Stratford,  in  favour  of  one  Welch,  and 
indorsed  by  plaintiffs. 

Boyd,  C: — Note  for  $500  made  by  defendant  in  favour 
of  Welch,  payable  in  a  year,  and  indor^  by  plaintiffs,  at  de- 
fendant's request.  Default  made  in  pa3rinent.  and  note  duly 
protested.  Plaintiffs  after  notice  of  protest,  communicated 
by  letter  (which  is  not  product)  with  payee  Welch,  and  un- 
dertook if  the  note  was  sent  to  plaintiffs  to  see  it  paid.  Upon 
this  Welch  forwarded  the  note,  and  plaintiffs  began  the  action 
in  their  ovm  name,  alleging  in  the  statement  of  claim  a  trans- 
fer by  indorsement,  though  in  point  of  fact  there  was  no 
actual  injiorsement  made  by  W^elch  to  plaintiffs  till  after  writ 
issued  and  till  after  plaintiffs  had  sent  Welch  a  dejnand  note 
for  the  amount. 

It  is  objected  that  the  suit  is  wrongly  brought,  and  that 
there  should  be  a  dismissal.  The  substance  of  the  transaction 
was  that  Welch  intrusted  the  note  to  plaintiffs  in  order  that 
it  might  be  collected,  and  for.  that  purpose  transferred  the 
note  and  the  property  in  it  to  plaintiffs,  though  there  was  no 
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formal  indorsement  till  after  action.  That  subsequent  in- 
dorsement operated  to  validate  the  transfer  in  its  legal 
aspect:  Peck  v.  Phippon,  9  U.  C.  R.  73,  76:  and  without  this 
there  was,  I  think,  the  equitable  right  of  action  in  plaintiffs 
to  sue  as  trustees  for  Welch. 

There  is  no  merit  in  the  objection;  defendant  owes  the 
amount  of  the  note,  and  will  have  it  handed  over  to  him  on 
payment. 

Judgment  for  plaintiffs  for  amount  of  note  with  interest 
and  costf5. 


October  21st,  1905. 

divisional  court. 

DODDS  v.  TOWN  OF  AURORA. 

Way  —  Non-repair  —  Injury  to  Pedestrian  —  Negligence  — 
Street  Crossing  in  Town — Unexpected  Rise — Defect. 

Appeal  by  defendants  from  judgment  of  Teetzel,  J.,,  in 
favour  of  plaintiff  for  $250  damages  in  an  action  by  Annie 
Dodds,  an  infant,  suing  by  her  next  friend,  to  recover  dam- 
ages for  injuries  sustained  by  a  fall  upon  a  crossing  in  Mose- 
ley  street,  in  the  town  of  Aurora,  alleged  to  be  out  of  repair. 

S.  B.  Woods,  for  defendants. 

R.  J.  McLaughlin,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Street,  J., 
Brittox,  J.),  was  delivered  by 

Meredith,  C.J.: — The  findings  of  fact  of  the  trialJudge 
a6  to  the  condition  of  that  part  of  the  crossing  of  Moseley 
street  where  the  accident  happened  are  supported  by  the  evi- 
dence, and  I  am  unable  to  say  that  his  conclusion  that  that 
condition  constituted  a  defect  in  the  highway  and  a  breach  of 
defendants'  statutory  duty  to  keep  it  in  repair,  was  er- 
roneous.    .     .     . 

Goldsiniili  V.  City  of  Ijoudon,  16  S.  C.  R.  231,  does  not 
lay  down  any  rule  of  law;  it  was  determined  only  that  the 
mere  fact  of  the  sidewalk  at  the  crossing  being  4  inches  or 
lees  higher  than  the  crossing  was  no  evidence  of  neglect  or 
violation  of  the  legal  duty  of  the  municipality  .  .  . 
propcM-  to  be  submitted  to  the  jury. 
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The  case  differed  very  much  in  its  facts  from  the  case  at 
bar.  There,  as  the  Supreme  Court  thought,  the  mode  of  con- 
struction adopted  by  the  municipality  provided  for  a  rise  of 
about  4  inches  from  the  crossing  to  tie  sidewalk,  while  in 
this  case  the  crossing,  originally  sufficient,  had  been  permit- 
ted to  get  out  of  repair,  and  the  difference  in  elevation  was 
not  at  the  point  where  the  crossing  met  the  sidewalk,  or  in  a 
like  position,  where  a  person  crossing  the  street  might  well 
ivnticipate  that  there  would  be  a  step  up,  but  in  the  crossing 
itself,  where  such  a  rise  as  existed  in  the  present  case  was 
not  to  be  expected,  and,  not  being  expected  to  be  met  with, 
would  be  likely  to  cause  such  an  accident  as  happened. 

Appeal  dismissed  with  costs. 


Cartwright,  Master.  October  xJSrd,  1905. 

CHAMBER8. 

>UcKAY  V.  LONDON  STKBKT  R.  W.  CO. 

Venue  —  Motion  to  Change  —  Affidavit  —  Infoi'tnatian  aiul 
Belief— ^Convenience — Expense. 

Motion  by  dfieiiclant?  to  cliauge  the  venue  from  Sault 
Ste.  Marie  to  London. 

Plaintiff  sued  for  damages  for  injuries  received  by  her 
while  she  was  a  passenger  on  defendants'  railway  at  London 
on  17t}i  July,  1905.  She  was  then  a  visitor  at  London,  her 
home  being  at  Sault  Ste.  Marie.  The  action  was  begun  there 
on  6ih  Septeml)er,  1905. 

D.  W.  Saunders,  for  defendants. 

W.  M.  Douglas.  K.C,  for  plaintiff. 

The  Mastkr: — The  ouly  affidavit  in  support  of  the 
motion  was  made  by  defendants'  "  acting  general  manager." 
It  states  simply  that  "he  is  iiiforniod  and  believes^'  that  14 
witnes^50s  will  be  required  ])y  defendants.  He  does  not  give 
the  sources  of  his  information,  nor  does  he  state  where  any 
of  the  14  reside,  tiiough  he  would  seem  to  wish  the  Court  to 
infer  that  they  all  reside  in  T/on<lon.     Mr.  Douglas  objected 


512  THi:  ONTAino  WEEKLY  REPORTER. 

that  this  atiidavit  could  not  be  received,  on  the  autliority  of 
Ee  J.  L.  Young  Manufacturing  Co.,  [1900]  2  Ch.  r53. 

The  insufficiency  of  the  affidavit  is  enough,  to  dispose  of 
the  motion,  seeing  that  the  a.<sizes  are  coming  on  a  week 
hence,  and  a  change  to  London  would  probably  upset  all 
plaintiff's  arrangements,  as  well  as  defer  the  trial  for  at  least 
3  months,  and  require  her  to  journey  a  long  distance  at  a 
very  inclement  season  of  the  year. 

Plaintiff  modestly,  and  no  doubt  truthfully,  contents  her- 
self with  her  2  medical  attendants  as  witnesses  in  addition  to 
lierself.  But  even  this  would  involve  an  outlay  of  little,  if 
anything,  short  of  $200,  when  there  are  t\vo  professional  wit- 
neesee.  It  also  appears  in  writing  that  on  18th  July  the  then 
general  manager  admitted  "  that  the  accident  wae  due  en- 
tirely to  the  carelessness  of  the  motorman.'^  It  is  also  shewn 
by  plaintiff  and  not  denied  that  defendants  before  action 
acknowledged  their  willingness  to  pay  a  small  amount  as 
damages  for  the  injuries  sustained. 

In  view  of  these  facts,  as  well  as  of  the  inade<j[uale  ma- 
terial, I  think  the  motion  fails,  and  should  l>e  dismissed  with 
costs  in  the  cause  to  plaintiff.     .     .     . 


MacMahon,  J.  October  23rd.  1905. 

CHAMBERS. 

Ee  JA^yiES  BAY  B.  W.  CO.  AXD  WOBRELL. 

Railway — Expropriation  of  Land^ — Noiice  of  ExpropnaHon 
— Easement — Railway  .  1  ci — '^  Lands  '' — .1  mendmmi. 

Application  by  the  railway  oom]>any  under  sees.  170  and 
171  of  the  Eailway  Act.,  3  E(iw.  VTI.  ch.  58  (D.),  for  a  war- 
rant for  immediate  possession  of  certain  parcels  of  land  re- 
quired for  the  right  of  way  and  works  of  the  railway. 

B.  B.  Henderson,  for  the  company. 

J.  A.  Worrell  K.C.,  R.  L.  Johnston,  and  A.  W.  Ballau- 
tyne,  for  the  land  owners 

MacMahon,  J.: — In  the  notice  of  expropriation  the  parts 
of  the  lots  recjuirerl  by  the  railway  eomy)any  are  set  out  by 
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metes  and  boimda,  and  attached  to  the  notice  are  two  maps 
or  plans  shewing  tlie  course  of  the  line  of  the  railway 
throiigli  the  portions  of  the  respective  lots,  and  coloured  in 
red  llu'  parts  ol'  the  lots  .sought  to  be  expropriated. 

The  notice  of  expropriation  contains  this  clause:  "  Re- 
serving to  the  said  '^  (land  owniers)  "  the  right  or  privilege  by 
way  of  easement  upon  the  lands  expropriated  of  maintaining. 
repairiu'T,  and  usin<r  tlie  dams,  sluice  gates,  and  head  race  at 
present  constructed  and  existing  upon  said  lands,  and  of 
maintaining  and  using  in  their  present  condition  and 
capacit}'  the  hydraulic  rights  and  privileges  thereby  con- 
trolled or  enjoyed.'' 

The  plan.s  shew  that  it  is  the  intention  to  carry  the  line 
of  the  railway  across  the  river  Don,  which  runs  through  the 
lands  >ought  to  be  expropriated,  and  over  a  dam  built  across 
the  said  river  by  the  owners  to  control  and  regulate  the  water 
power  furnished  by  the  river. 

By  the  interpretation  clause  of  the  Railway  Act,  sec.  2  (m), 
"The  expression  '  lands '  means  lands  the  acquiring,  taking, 
or  using  of  which  is  incident  to  the  exercise  of  the  powers 
given  by  this  Act  or  the  special  Act,  and  includes  real 
propi^rty,  messuages,  lands,  tenements,  and  hereditaments  of 
any  tenure.*'     .     .     . 

[Reference  to  .^ec.  85  of  the  English  I^and  Clauses  Con- 
solidation Act;  Hall  v.  Midland  R.  \V.  Co.,  21  Ch.  D.  143; 
Ayr  Harbour  Trustees  v.  Oswald,  8  App.  Cas.  G23;  Ontario 
and  Quebec  R.  W.  Co.  v.  Philbrick,  12  S.  C.  R.  288.] 

By  the  reservation  contained  in  the  notice — if  effect  were 
given  thereto — tlie  railway  company  would  acquire  an  ease- 
ment over  at  least  a  portion  of  the  lands  of  the  owners,  and 
as,  under  the  above  clause  of  our  Railway  Act,  the  company 
have  no  right  to  acquire  an  easement,  the  order  for  imme- 
diate possession  must  be  refused. 

If  the  owners  permit  an  amendment  to  be  made  in  the 
notice  by  striking  out  the  objectionable  clause,  I  will  fix  the 
amount  wh;ch  should  be  paid  into  Court  to  entitle  the  com- 
pany to  an  order  for  immediate  possession.  If  this  is  not 
assented  to,  there  must,  T  suppose,  be  a  fresli  application. 
The  costs  of  this  motion  must  be  paid  by  the  railway  com- 
pany to  the  owners. 
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Britton,  J.  OcTOBKR  23rd,  r.«05. 

WEEKLY    COVRT. 

Re  sprouted  FOOD  CO. 

HrDSON'S  CASE. 

Company  —  IFtmftn^-up  —  Contributory  —  Shareholder  — 
Svbscription— Transfer— '' Entry  Duly  Made"  — AM- 
merU — Books  of  Company — lAahiliij. 

Appeal  by  R.  S.  Hudson  from  order  of  J.  A.  MeAndiew, 
official  referee,  placing  the  appellant  upon  the  list  of  oontri- 
butories  in  a  winding-up,  in  respect  of  $4.50  for  iinpftid  *;tock. 

W.  R.  Riddell,  K.C.,  for  appellant. 

S.  B.  Woods,  for  liquidator. 

Brittox,  J.: — ^Hudson  miuit,  upon  the  evideuce.  be  con- 
sidered a  shareholder:  see  In  re  Haggert  Bros.  Manufactur- 
ing Co.,  19  A.  R.  582.  The  present  case,  however,  differs 
materiaUy  because  of  what  was  done  by  Hudson  with  consent 
of  the  company  and  what  was  done  by  the  company. 

The  questions  presented  on  the  argument  were: 

1.  Was  there  a  transfer  of  this  stock  to  W.  J.  L.  McKay 
so  as  to  relieve  Hudson  from  liability  for  amount  unpaid? 

2.  Even  if  no  transfer,  was  what  took  place  sufficient  to 
relieve  Hudson  from  any  liability  to  the  company? 

3.  Can  Hudson,  by  reason  of  the  representations  made, 
by  which  he  was  induced  to  take  stock,  successfully  resist 
payment  of  the  $450  for  which  he  has  now  been  made  liable? 

4.  Is  Hudson  merely  a  trustee  of  this  stock  for  McKay, 
and,  if  so,  is  he  relieved  from  responsibility  for  the  unpaid 
part? 

There  is  no  question  of  fact  in  dispute.  Letters  patent 
of  incorporation  are  dated  9th  October,  1903.  Hudson  had 
on  18th  August  previously  signed  the  agreement  to  become, 
with  the  other  signers,  incorporated  and  to  take  stock  to  the 
amount  of  $500. 

The  provisional  directors  named  were  J.  M.  Lake.  B.  S. 
Hudson,  J.  P.  Murray,  John  Miller,  and  Joseph  Montgomer}*. 

At  a  meeting  of  the  provisional  directors  held  on  13th 
Xovemher,  1903,  J.  P.  Murray  was  allowed  to  withdraw  from 
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his  position  as  shareholder  and  to  have  his  stock  transferred 
to  Mr.  J.  C.  Siemen.  Siemen  was  appointed  director,  and 
thereafter  for  a  time  acted  in  that  capacity. 

At  the  next  meeting  of  the  provisional  directors  held  on 
30th  November,  1903  .  .  .  ^^A  communication  was 
read  from  Mr.  Hudson  declining  to  act  as  director  and  desir- 
ing to  withdraw  from  the  company.  On  motion  of  Messrs. 
Lake  and  Montgomery,  Mr.  Hudson's  withdrawal  was  ac- 
cepted, and  his  subscription  cancelled  and  stock  transferred 
to  W.  J.  L.  McKay.'' 

Then  on  the  same  day  there  was  held  the  first  general 
meeting  of  shareholders  of  this  company,  and  at  this  meeting 
the  minutes  of  the  meeting  of  provisional  directors  held  on 
13th  and  30th  November  were  read,  "  and  on  motion  of 
Messrs.  McKay  and  Lake  the  same  were  duly  adopted  and 
ratified  by  the  company."  At  this  meeting  Lake,  S-lemen, 
McKay,  Miller,  and  Montgomery  were  elected  directors,  and 
a  motion  was  passed  authorizing  the  directors  to  adopt  by- 
laws for  the  regulation  of  the  company,  etc. 

After  the  shareholders'  meeting  and  on  the  same  day  the 
first  meeting  of  the  directors  was  held;  McKay  was  elected 
president  and  Siemen  vice-president,  and  by-laws  were 
enacted. 

The  company's  book  shews  that  Hudson's  name  was 
erased  from  it,  that  is  to  say,  a  pen  and  ink  line  was  drawn 
over  it,  and  in  the  column  marked  "  retired  "  was  written  the 
date — 30th  November.  The  same  thing  was  done  as  to  Hud- 
son's name  in  the  shareholders'  book,  and  written  there,  op- 
posite to  his  name,  are  the  words  "Withdrew  Nov.  30th, 
1903."  Mr.  Hudson  did  not  after  that  act  or  take  any  part 
in  the  affairs  of  the  company,  and  Mr.  McKay,  who  says  he 
became  entitled  to  Hudson's  shares,  did  act,  and  became  the 
president  of  the  company. 

Section  29  of  the  Companies  Act  is,  so  far  as  material 
here:  "No  transfer  of  shares  of  stock  .  .  .  shall  be 
valid  for  any  purpose  whatever  save  only  as  exhibitino^  the 
rights  of  the  parties  thereto  towards  each  other  and  as  ren- 
dering the  transferee  liable  ad  interim  jointly  and  se\erally 
with  the  transferor  to  the  company  and  its  creditors,  until 
entry  thereof  has  been  duly  made  in  the  books  of  the  com- 
pany." 

On  30th  November  there  was  an  entry  in  the  books  of 
the  company.     .     .     .     Can  that  be    oousidered    an    «'ntrv 
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"duly  made''  so  as  to  relieve  Hudson?  At  that  time  the 
company  apparently  had  no  stock  book  in  which  could  be 
executed  by  the  directors  a  regular  transfer  of  stock.  At  the 
time  of  the  so-called  withdrawal  by  Hudson  and  the  erasure 
of  hi>  name  a^^  a  shareholder  and  tlie  substitution  of  McKay's 
name,  tliis  company  had  no  by-laws  dealing  witli  the  question 
of  allotment  or  transfer  of  shares,  but  of  the  by-laws  subse- 
quently enacted  Xo.  17  provides  for  a  stock  transfer  book,  in 
which  all  transfers  of  shares  shall  be  made;  No.  18  forbids 
transfers  of  shares  not  fully  paid  up  unless  board  of  direc- 
tors expressly  con-^-ent.  These  by-laws  do  not  affect  Hudson's 
right  or  liability.  The  directors  had  before  their  enaotmeiit 
dealt  with  his  case. 

It  need  not  now  ])e  considered  whether  the  directors  by 
permitting  Hudson  to  transfer  his  stock  to  McKay  have  or 
have  not  made  themselves  liable  under  sec.  28,  if  McKay  hap- 
pens to  be  a  person  such  as  is  mentiontnl  in  that  section. 
There  was  no  foi-mal  allotment  of  stock,  ^rhis  is  not  a  case 
of  attempting  to  decrease  the  capital  stock,  nor  ...  of 
surronder  of  shares  to  the  company,  nor  of  relinquLihing 
shares  to  the  comj)any,  nor  of  cancellation  of  shares.  The 
direotora  could  not  legally  assent  to  any  of  these  things.  This 
waii  simply  substituting  one  name  for  another;  virtually  it 
was,  and  was  intended  to  be,  tlie  transfer  from  Hudson  to 
McKay  of  Hudson's  shares  and  Hudson's  liability  there- 
under. Tlie  company  could  assent  to  this,  and  they  did 
assent  to  it,  and,  so  far  as  these  persons  and  the  company 
were  concerned,  this  wa^  evidenced  by  an  entry  in  the  books 
of  the  company. 

If,  by  reason  of  there  being  no  allotment  of  shares  to 
Hudson,  it  could  be  held  that  he  had  only  an  inchoate  right 
to  shares,  his  position  would  be  covered  by  Kipling  v.  Todd, 
3  C.  P.  D.  350.     .     .     . 

It  is  not  suggested  that  Hudson's  conduct  was  not  bona 
tide.  There  was  no  attempt  to  get  out  at  the  expense  of  the 
shareholders,  that  i&  to  say,  there  was  no  scheme  or  con- 
trivance, merely  for  the  sake  of  avoiding  liability,  to  get  out 
jind  to  put  in  his  stead/  a  man  not  financially  as  strong  as 
Hudson  himself  was.     .     .     . 

[Beference  to  ITnion  Bank  v.  Morris,  27  A.  R,  396,  31 
S.  C.  R.  :>94;  Magurn^s  Case,  3  De  G.  &  Sm.  31:  Murray  v. 
BusIk  L.  K.  h  H.  L.  37.] 
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1  think  there  its  liere  an  entry  in  the  l)ooks  sufficient  to  be 
a  substantial  compliance  with  sec.  2d,  The  company  should 
not  be  allowed  to  set  up  tlieir  own  want  of  books  or  improper 
book-keeping,  or  neglect  to  do  all  that  the  statute  contem- 
plates in  regard  to  joint  stock  companies,  as  a  ground  to  fix 
Hudson  with  liability.  See  Bargate  v.  Shortlyridge,  5  H.  L. 
C.  297.  ' 

A  man  may  become  a  shareholder  without  signing  the 
stock  book^  or  without  any  written  agreement  to  take  shares. 
Tlie  coiupany  and  shareholders  may  waive  what  according  to 
the  statute  is  only  directory. 

The  defence  raised  by  Hudson  is  not  that  he  is  entitled 
to  a  rescission  of  the  contract  respecting  these  shares.  Such 
a  defence  would  not  now  be  open  to  him  where  the  creditors 
and  oontributories  are  alone  before  the  Court.  The  creditors 
here  cannot  complain.  Credit  was  not  given  on  the  strength 
of  Hudson's  name  or  of  his  being  a  shareholder.  The  entries 
in  the  books  would  clearly  indicate  the  intention  to  notify 
those  interested  that  Hudjson  was  not,  after  30th  November, 
1903,  a  shareholder.  These  books,  if  not  seen  by  persons  in- 
terested, could  have  been  seen.  See  also  Haddon  v.  Hawes,  1 
E.  &  E.  118;  NicoVs  Case,  29  Ch.  D.  121. 

For  the  reasons  given  by  uie,  and  ^ntliout  dealing  with 
other  questions  than  transfer,  I  am  of  opinion  that  the  appeal 
should  be  allowed  with  costs  to  be  paid  by  the  liquidator  out 
of  the  estate. 


October  23rd,  1905. 
divisional  court. 

GUMMERSON  v.  TORONTO  POLICE  BENEFIT  l^IND. 

Pensiati — Police  Benefit  Fund — Police  Officer  Permanently 
Incapacitated  —  Retirement  from  Service  —  Injuries  Re- 
ceived in  Execution  of  Duty — Evid'^we — Private  Tritmnal 
— Police  Commissioners. 

Appeal  by  plaintiif  from  judgment  of  MacMahon,  J.,  o 
O.  W.  B.  681,  in  so  far  as  it  dismissed  plaintiff's  claim  for  a 
pensicA. 

B.  McKay,  for  plaintiff. 

A.  B.  Ayleswortli,  K.C.,  and  I).  T.  Symons,  for  defen- 
dants. 
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The  judgment  of  the  Court  (Boyd,  C,  Meredith,  J., 
Magee,  J.),  was  delivered  hy 

Boyd,  C.  : — 1.  We  agree  with  Mr.  JiLstice  MacMahon 
that  the  injury  to  the  foot  of  plaintiff  on  19tli  January,  1899, 
was  received  by  him  in  the  execution  of  his  duty  as  policeman. 

2.  We  think  Uie  opinion  expressed  by  that  learned  Judge 
that  this  injury  did  not  result  in  his  being  permanently  in- 
capacitated from  further  service  on  the  police, force,  is  not 
one  that  should  be  conclusive  of  plaintiflPs  rights.  There  is  a 
large  body  of  evidence  going  to  shew  that  the  injury,  if  it  did 
not  originate,  at  least  enhanced  or  accelerated,  the  present 
abnormal  condition  of  the  foot  wherd)y  plaintiff's  powers  of 
locomotion  may  be  so  impaired  as  to  cause  permanent  in- 
capacity. The  continual  use  of  the  foot  in  the  discharge  of 
his  daily  duties  on  the  force  has  to  be  taken  into  account  in 
addition  to  tho  actual  injury  by  accident  in  order  to  reach  a 
fair  and  proper  result  as  to  his  being  permanently  injured  in 
the  execution  of  his  duties.  .  .  .  Plaintiff  is  entitled  to 
have  both  factors  considered  before  his  claim  is  disallowed. 

3.  Under  the  rules  of  defendants  it  is  provided  that  this 
question  is  one  for  the  consideration  of  the  police  commis- 
sioners .  .  .  *'' Where,  in  the  execution  of  duty,  such 
injuries  have  been  received  as,  in  the  opinion  of  the  police 
commissioners,  permanently  incapacitate  from  further  ser- 
vice,^' etc.  This  matter  has  not  yet  been  parsed  upon  by  the 
police  commissioners,  possibly  because  an  opinion  was  ex- 
pressed by  the  chief  of  the  force  tliat  the  injury  at  the 
gymnasium  was  not  incurred  in  the  execution  of  duty. 

4.  It  was  admitted  that  in  his  present  state  plaintiff  could 
not  be  engaged  (as  a  new  man)  on  the  police  force.  Then  how 
did  he  get  ili  his  present  incapacitated  state?  Was  it  from  the 
continued  tramp  back  and  forth  for  his  many  years  of  service, 
added  to  the  injury  of  the  year  1899  ?  These  things  were  for 
the  police  commissioners  to  dispose  of  after  a  fair  hearing  of 
the  complaint,  and  the  Court  has  no  jurisdiction  to  anticipate 
or  to  dispense  with  the  opinion  or  decision  of  the  commis- 
sioners. 

5.  We  may  add  that  we  do  not  think  that  plaintiffs  ap- 
|)lication  was  fairly  dealt  with  by  the  coromitte  of  the  provi- 
dent fund,  when  evidence  was  taken  into  consideration  in  the 
fund,  when  evidence  was  taken  into  consideration  in  the 
shape  of  certificates  which  were  withheld  from  plaintiff,  and 
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of  the  contents  and  tenor  of  which  he  and  his  advisers  were 
not  aware.  The  same  blemish  ext^ids  to  the  action  of  the 
board  of  police  commissioners  on  the  report  of  the  commit- 
tee, and  the  complainant^s  application  to  have  his  ca^e 
further  considered. 

6.  The  present  action  camiot  be  sustained,  and  it  should 
be  dismissed,  but  without  costs. 


Cartwright,  Master.  October  24th,  190r). 

CHAMBERS. 

CLIFF  V.  NEW  ONTARIO  STEAMSHIP  CO. 

Trial — Postponement — Extension  of  Time  for  Delivery  of  De- 
fence— Illness  of  Defendants'  Manager — Terms — Costs. 

Motion  by  defendants  to  postpone  trial  and  to  extend  the 
time  for  delivery  of  statement  of  defence. 

W.  A.  Logic,  Hamilton,  for  defendants. 

Peatherston  Aylesworth,  for  plaintiff. 

The  Master: — Plaintiff  i.^  a  widow  and  claims  damages 
for  the  death  of  her  husband,  who  w^as  admittedly  killed  while 
loading  grain  on  defendants'  vessel  on  2nd  June,  1905. 

The  action  was  begun  on  22nd  September,  and  statement 
of  claim  was  served  between  10th  and  13th  October  instant. 
No  defence  has  yet  been  delivered,  though  plaintiff  has  a*^- 
sumed  to  join  issue  and  give  notice  of  trial  for  the  Gth 
November  at  Port  Arthur. 

Defendants  moved  at  onco  to  postpone  the  trial  and  to  be 
allowed  further  time  to  put  in  their  defence.  The  motion  is 
supported  by  an  affidavit  of  the  secretary-treasurer  of  defen- 
dant company,  that  Mr.  ^lacKay,  their  manager,  ^*  has  all  th^ 
facts  of  this  case  within  his  own  knowledge,  and  no  other 
officer  of  the  company  has  any  knowledge  of  the  said  fads 
.  .  .  "  The  solicitor  for  the  company  states  on  oath  that 
this  is  true,  and  that  Mr.  MacKay  is  the  only  official  of  tli* 
company  who  knows  whether  the  allegations  of  negligenct- 
and  of  the  defective  structure  of  the  ship  and  of  the  arrange- 
ments for  loading  are  true. 
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'J'liciv  is  also  an  affidavit  from  Dr.  Balt'e,  of  Hamillon, 
who  says  that  he  is  attending  Mr.  MacXay,  who  *'  is  in  a  very 
low  and  precarious  state  of  healtli,  suffering  from  a  large 
carbuncle  on  the  neek,  so  that  it  would  be  most  detrimental 
and  ven-  dangerous  to  permit  him  to  en<rage  in  business  or  be 
worried  \^  ith  business  affairs  for  3  or  4  week** — that  he  CiUi- 
not  potssibly  recover  before  6th  K()vcml)er  next,  and  his  at- 
tendance at  the  trial  would  be  dangerous  to  his  life/' 

Those  atTidavits  are  not  in  any  way  imi)eaclied;  so  that 
the  only  question  is,  what  terms  should  be  embodied  in  the 
order  ai^ked  for. 

For  reasons  given  in  Hockley  v.  (irand  Trunk  R.  W.  Co., 
7  0.L.11.  186,  3  O.W.R.  31*^,  iH\:l  it  is  im}K)rtant  for  plaintiff 
that  an  assessment  of  damages  should  be  made  as  soon  as  can 
be  done  with  justice  to  defendants,  (oimsel  for  defendants 
was  quite  willing  to  accept  any  tcnns  that  were  thought  rea- 
sonable. He  was  prepared  to  meet,  as  far  as  possible,  the 
objection  that  plaintiff's  witnesses  would  most  probably  leave 
Port  Arthur  when  navigation  closes,  and  tlxat  it  might  be  im- 
possible afterwards  to  procure  their  attendance  at  the  trial. 

It  appears  to  me  that  the  l)est  order  to  make,  in  view  of 
all  the  circumstanc^es,  is  as  follows.  The  time  for  putting  in 
the  defence  is  extended  imtil  10th  November,  with  leave  to 
apply  for  further  extension  if  Mr.  Mac  Kay  is  not  then  suffi- 
ciently recovered  to  give  the  necessary  instructions.  Defen- 
dants must  undertake  to  allow  plaintiff  to  examine  de  l)ene 
esse,  some  time  about  12th  November,  such  witnesses  as  she 
may  desire,  and  pay  necessary  disbursements.  The  trial  to  be 
at  the  Hamilton  winter  assizes  if  plaintiff  so  desires,  and 
defendants  are  to  furnish  free  transportation  and  conduct 
money  to  such  of  plaintiff's  witnesses  as  may  be  available.  If 
defendants  are  willing  to  admit  that  the  death  of  plaintiff's 
husband  was  caused  by  the  breaking  of  the  hatch,  they  are  to 
notify  her  solicitor  a  week  before  the  examination  de  bene 
t^sse. 

The  costs  of  the  motion  M'ill  be  in  tlie  ciiu^\  and  of  the 
examination  de  bene  esse  to  plaintiff  in  any  event.  It  will, 
tlierefore,  be  in  the  interest  of  defendants  to  make  all  pos- 
sible admissions  so  as  to  make  the  cost  of  the  examination  as 
light  as  possible. 
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C'ARTWKIGHT,   MaSTKR.  OcTOBEK  "^ITH,   11)05. 

OHAMBEBS. 

GKANDIN  V.  NEW  ONTARIO  STEAMSHIP  CO.  AND 
CANADIAN  NOKTHERN  R.  W.  CO. 

Trial — Postponement — Extension  of  Time  for  Delivery  of  De- 
fence— Illness  of  Defendants'  Manager — Terms — Costs — 
Parties — Joinder  of  Defendants  —  Joint  or  Several  Lia- 
bility. 

In  four  actions  ))rouglit  by  different  plaintiffs  against 
the  same  defendants,  the  defendant  steamship  company 
moved  to  postpone  the  trial  and  for  further  time  to  defend. 

W.  A.  Logie^  Hamilton,  for  applicants. 

George  Wilkie,  for  plaintiffs. 

The  Master: — These  four  actions  were  for  injuries 
caused  to  plaintiffs,  who  as  dock  labourers  were  on  31st  May 
la<«t  unloading  freight  from  the  steamship  company's  vei?st»l, 
but  who  were  working  in  so  doing  for  the  Canadian  Northern 
R.  W.  Co. 

The  same  grounds  for  this  motion  exist  as  in  Cliff  v. 
New  Ontario  Steamship  Co.,  ante,  and  therefore,  without 
repeating  what  I  said  there,  I  think  that  for  the  same  rwu^ons 
the  motion  should  be  granteil. 

Here,  too,  there  is  an  additional  reason.  It  is  stated  in 
the  affidavits  in  support  of  the  motion  that  Mr. 
MacKay,  the  manager  of  the  steamship  company, 
is  the  only  official  who  knows,  (1)  whetheir  any  notice 
of  action  was  served,  and  (2)  under  what  arrange- 
ment the  Canadian  Northern  Railway  Co.  imloaded  the 
freight  from  their  vt»ssel,  and  (3)  w^hether  the  winchman 
whose  alleged  negligence  and  want  of  skill  caused  the  acci- 
dents in  qu(»stion  was  a  servant  of  the  steamship  company. 
This  latter  point  is  esiKJcially  imi)ortaiit  in  view  of  such  cases 
as  Quigley  v.  Waterloo  Manufacturing  Co.,  1  0.  L.  R.  613, 
and  Qeiger  v.  Grand  Trunk  R.  AV.  Co.,  4  0.  W  R.  152.  It 
may  well  be  that  eacli  of  the  defen<lant  companies  will  con- 
tend that  it  is  not  liable,  and  tliat  botli  will  contend  tliat  they 
cannot  be  jointly  liable.  However  that  may  be  finally  dis- 
|)()sod  of,  it  seems  clear  that  no  trial  can  be  had  at  Port 
Artbur  on  Tith  November  with  jn*«tiie  to  <lefendants. 
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An  order  should,  therefore,  be  made  in  each  case  similar 
to  that  in  Cliff's  case,  if  the  pleadings  are  in  such  a  condition 
by  10th  November  as  to  allow  of  this  being  done.  At  present  it 
seems  better  simply  to  direct  that  the  time  for  defence  of  the 
steamship  company  be  extended  until  10th  November.    .    .    . 


October  24th,  1905. 
divisional  court. 

STICK XEY  V.  BUCKEL. 

Parlies  —  Motion  to  Add  Co-plaintiff  —  Sha/reJiolder  in  Com- 
pany— Action  against  Company  —  Estoppel — Conduct  as 
Director — Refusal  to  Add  anoth^  Sliarehold&r. 

Api)eal  by  plaintiff  from  order  of  Mac^Iahon,  J.,  ante 
469,  refusing  to  add  one  R.  R.  Gunn  as  a  oo-plaintiff. 

E.  B.  Ryckman,  for  plaintiff. 

W.  E.  Riddell,  K.C.,  and  H.  E.  Rose,  for  defendants. 

The  Court  (Boyd,  C,  Meredith.  J.,  Magee,  J.),  dis- 
missed the  appeal,  but  without  prejudice  to  any  rights  Gimn 
may  have.  Costs  of  appeal  to  be  disposed  of  by  the  Judge  at 
the  trial. 


October  24th,  1905. 

DIVISIONAL  court. 

WILLCOX  V.  BAK(  LAY. 

Contract — tServices — Implication  of  Fromijie  to  Pay  for — Cir- 
cumstances Shewing  Intention — Professi^mal  Services  — 
Officer  of  Court, 

Appeal  by  defendant  Theophiluh;  Barclay  from  judgment 
uf  Judge  of  County  Court  of  York,  dismissing  witliout  costs 
that  defendant's  counterclaim  for  the  value  of  services  and  ad- 
vice and  assistance  rendered  to  plaintiff.  The  action  was  for 
money  lent,  and  judgment  was  given  for  plaintiff.  The 
appellant  was  an  officer  of  tlie  Court  and  not  entitled  to  prac- 
tise as  a  solicitor,  but  claimed  paniient  for  his  advice  and 
services  in  matters  of  a  professional  or  qua-i-pn>fessional 
nature,  unconnected  with  actual  litigation. 

G.  F.  Shepley,  K.C.,  for  appellant. 

George  Wilkie,  for  plaintiff. 
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The  judgment  of  the  Court  (Boyd,  C,  Meredith,  J., 
Magek,  J.),  was  delivered  by 

Boyd,  C.  : — The  services  rendered  in  this  case  by  an 
ofiScer  of  the  Court  are  such  as  might  be  performed  by  a 
solicitor  as  conveyancer  and  general  legal  adviser.  No  ex- 
press contract  to  pay  for  them  is  proved;  and  the  officer  can 
only  rely  upon  a  promise  to  be  implied  by  law.  But  upon  the 
fiicts  it  does  not  ap])ear  that  enough  is  established  to  induce 
us  to  overrule  the  findings  of  the  County  Court  Judge  in  this 
regard.  The  mere  fact  that  valuable  services  are  rendered  by 
one  for  another  does  not,  per  se,  raise  an  engagement  to  pay 
for  them :  it  must  further  appear  that  the  services  were  ren- 
dered under  such  a  state  of  circumstances  as  to  raise  a  fair 
and  reasonable  presumption  that  both  intended  and  under- 
stood that  they  were  to  be  compensated  by  payment. 

Here,  the  relation  of  the  parties,  the  length  of  time  which 
has  elapsed  before  any  claim  made,  the  conduct  of  both  in 
their  intermediate  money  dealings  in  borrowing  and  lending, 
and  the  ofikial  position  of  the  claimant,  holding  various 
offices  of  professional  employment  in  the  Courts,  warrant  the 
conclusion  arrived  at  in  the  judgment  imder  appeal. 

Had  there  been  a  contract  to  pay,  in  terms  proved  by  un- 
controverted  testimony,  the  question  would  then  arise,  not 
now  passed  upon,  as  to  whether  the  officer  could  resort  to  the 
Court  to  enforce  such  a  claim. 

We  may  properly  adopt  the  view  of  the  County  Court 
Judge  as  to  costs,  and  dismiss  this  appeal  without  costs. 


October  24th,  1905. 

DIVISIONAL   court. 

Re  township  OF  McNAB  AND  COUNTY  OF 
RENFREW. 

Municipal  Corpoi-atiotis — Township  Bridge  Crossing  River — 
Maintmhance  and  Repair  —  Use  by  Inliabifants  of  other 
Municipalities — County  Bridge  —  Declaraiion  —  Order — 
Appeal  —  Apportionment  of  Cost  of  Maintenance  and 
Repair. 

Appeal  by  the  county  corporation  from  order  of  Judge  of 
Count>^  Court  of  Renfrew,  daU>d  24th  July,  1905,  under  sec. 
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617a  of  the  Miiuic'ipal  Act,  1903,  deelariiig  a  certain  bridge 
over  a  river  to  be  a  county  bridge  to  i»e  maintained  and  kept 
in  repair  by  the  county  corporation,  and  that  Uiree-fourths 
of  tlie  cost  ot  maintenance  and  repair  slionld  be  borne  by  the 
county.     The  appeal  wa«  autliorizcd  by  5  P-dw.  VII.  ch.  22, 

MH*.  32. 

A.  B.  Aylcsworth,  K.C,  for  coiuity  corporation. 
W.  M.  Doiifrlas,  K.C.,  for  township  corporation. 

The  judgment  of  the  Court  (Boyd.  C,  Meredith.  J., 
;^fAGEE,  J.),  was  delivered  by 

Boyd,  C.  : — On  the  appeal  there  was  no  attempt  ma^ie  to 
impeach  the  general  conclusions  of  fact  reached  by  the 
learned  County  Judge.  All  the  necessary  allegations  required 
to  be  .set  forth  in  the  petition  and  established  by  tlie  evidence 
liave  l)een  reported  by  him  as  proved  to  his  sat i>f action. 
These  are  4  in  number:  (1)  that  the  bridge  is  over  300  feet 
in  length;  (2)  that  it  is  being  used  by  the  inhaJ^itants  of 
municipalities  other  than  the  to\i'nship  in  whicli  it  is 
situated ;  (3)  that  the  bridge  is  situate  on  a  Iiighway  which 
is  an  imi)ortant  road  affording  moans  of  comjnunication  to 
>everal  municipalities;  (4)  and  that  (conse(iueiitly)  it  is  un- 
just that  the  town>hip  should  l)e  liable  for  the  entire  main- 
tenance and  repair  of  the  bridge  in  question. 

The  attack  is  made  mainly,  if  not  entirely,  on  the  2nd 
and  3rd  findings,  thereby  raising  questions  of  law  depending 
upon  the  meaning  and  the  proper  construction  of  the  new  law 
containe<l  in  sec.  617a  of  the  Municipal  Act,  1903,  3  Bdw. 
VII.  di.  19  (0.) 

As  to  the  second  allegation,  it  is  objected  that  the  user 
by  the  inhabitants  of  municipalities  other  than  the  township 
mean.s  the  user  by  other  local  municipalities  in  the  same 
eounty.  Here  the  user  eistabliahed  by  the  evidfflice  ivnd  found 
by  tlie  (*ounty  Judge  is  by  Amprior,  I^^tzroy,  Pakenhaiu,  and 
Darling.  Amprior  is  a  town  in  the  county  of  Renfrew,  origin- 
ally ]>art  of  the  appellant  township  of  McXab,  but  now 
m^parate<l  from  it  for  municipal  purposes.  Fitzroy  is  a  town- 
.-•hij)  in  the  c-ounty  of  Carleton.  Pakenham  and  Darling  are 
}vdjoinin<r  townships  in  the  county  of  T^nark.  The  inhabi- 
tants of  these  various  plact^  habitually  iLse  the  bridge  in 
question,  and  supply  nearly  half  the  travel  that  cn.>s*ies  it. 
To  limit  the  use  to  nuinici|)«lities  within  the  county  would 
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be  not  to  expound  but  to  extend  the  scope  of  the  enactment. 
The  inhabitants  using  the  bridge  may  reside  in  <lifferent 
counties;  the  material  matter  to  be  cotisidered  is  the  exten- 
sive use  of  the  bridge  by  travel  from  neighbouring  iiiiuiici- 
palities  whether  in  or  out  of  the  county.  The  wear  and  tear 
is  just  the  same  wherever  the  local  residence  of  the  travellers 
may  be,  and  the  general  character  of  the  travel  removes  the 
local  character  of  the  bridge  so  as  to  make  it  l^slatively  un- 
just to  saddle  all  the  expense  on  the  township  of  the  site. 
This  township  may  then  properly  call  in  the  assistance  of  the 
larger  and  wealthier  county  in  which  the  bridge  is  also 
situate. 

These  same  considerations  apply  to  the  next  objection, 
namely,  that  the  highway  on  which  the  bridge  is  situate  lies 
wholly  within  McNab,  and  does  not  extend  into  any  other 
municipality  except  the  town  of  Arnprior.  Therefore,  the 
argument  is,  it  does  not,  within  the  meaning  of  the  statute, 
"afford  means  of  communication  to  several  municipalities." 
In  addition  to  those  named,  whose  inhabitants  usually  and 
habitually  travel  over  the  bridge,  it  is  also,  but  to  a  more 
limited  extent,  used  by  those  resident  in  the  township  of 
Bogert  in  the  coimty  of  Renfrew. 

It  cannot  be  disputed  that  the  highway  is  an  important 
road,  for  its  terminus  to  the  east  is  Arnprior,  a  thriving  town 
at  the  junction  of  two  rivers,  and.  though  the  west  terminus 
does  not  extend  beyond  the  limits  of  McNab,  it  is  so  con- 
nected with  other  local  roads  as  to  afford  a  ready  niwms  of 
communication  for  the  5  townships  which  suiTound  or  are  in 
proximity  with  the  market  town  of  Arnprior.  That  situation 
of  affairs  satisfies  the  terms  of  the  statute — ^it  is  not  et^sential 
that  there  should  be  one  long  line  of  road  extending  through 
townships  and  coimties  or  one  trunk  road  with  various 
branches  into  different  townships;  it  is  enough  if  we  find  "  an 
important  road^^  which  affords  facilities  whereby  travellers 
from  several  municipalities  may  and  do  pass  and  repass  upon 
the  bridge.  The  t^t  again  of  this  requirement  points  to 
some  general  convenience  of  access  available  for  the  benefit 
of  several  mtmicipalities,  as  distinguished  from  local  use 
serving  merely  or  entirely  the  township  of  the  site. 

A  road  may  afford  means  of  access  though  it  be  not 
travelled  habitually  by  outsiders,  and  the*  statute  does  not  say 
it  is  to  afford   direct   access;    ihe   approaches  to  it  may  be 
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through  lanes  or  side  lines  or  concession  roads  or  other 
travelled  ways.  I  think  the  language  used  may  earily  carry 
duch  a  meaning. 

It  seems  by  the  language  of  the  statute  (sub-sec  5)  that  if 
the  Judge  finds  the  allegations  to  be  even  "  partly  proved/' 
the  order  shall  be  made.  Having  regard  to  this,  it  may  be 
tliat  if  he  finds  either  the  2nd  or  3rd  to  be  made  out  to  his 
satisfaction,  the  order  may  be  properly  made.  Both  point  to 
something  being  established  which  shews  that  the  bridge  is 
not  of  merely  local  importance,  but  serves  a  large  municipal 
area  outside  of  the  particular  township  of  the  site,  even 
though  that  area  may  embrace  territory  in  other  counties.  I 
incline  to  think  that  the  2nd  allegation  points  to  a  steady  and 
continued  travel  by  the  people  of  at  least  2  municipalities, 
the  3rd  to  a  more  occasional  use  by  at  least  3  municipalities. 
The  words  ''afford  means  of  communication^'  are  of  large 
import,  and  are  used  to  signify  generally  that  the  bridge, 
being  on  an  important  road,  supplies  means  of  access  .  .  . 
for  several  municipalities. 

The  new^  law  was  enacted  to  amend  the  former  law.  .  .  . 
Familiar  language  is  used,  -which  is  to  be  so  construed  as  to 
carry  out  its  provisions  as  a  remedial  measure,  and  is  ther^ 
fore  to  receive  at  the  hands  of  the  Court  such  fair,  large,  and 
liberal  construction  and  interpretation  as  will  best  ensure  the 
attainment  of  the  object  of  the  legislature:  R.  S.  0.  1897  ch. 
1.  sec,  8  (41).  I  think  the  County  Judge  has  well  applied 
\h\^  canon  of  construction,  and  that  his  judgment  should  not 
be  disturbed. 

As  this  is  the  first  case  in  .  .  .  appeal  under  the 
recent  statute,  I  would  give  no  costs,  but  simply  affirm  the 
order. 

My  brother  Meredith  has  called  attention  to  a  point  not 
taken  on  the  appeal,  that  the  learned  County  Judge  has 
directed  that  the  county  shall  contribute  three-fourths  of  the 
cost  of  maintenance  of  the  bridge,  as  against  one- fourth  to  be 
borne  by  the  toT'VTiship.  although  the  counsel  before  him  act- 
ing for  the  township  did  not  aj?k  for  more  than  an  equal  ap- 
portionment of  cost.  .  .  .  We  may  under  the  appellate 
power  given  by  5  Edw.  VII.  ch.  22,  sec.  32,  modify  this  part 
of  the  Judge's  order  by  directing  that  the  cost  of  maintenance 
and  Te]>air  r^hall  be  borne  one-half  by  the  county  and  one-half 
by  the  township.  This  seems  to  be  a  more  just  apportion- 
ment, having  regard  to  the  fact  that  half  the  travel  of  the 
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bridge  ib  found  to  come  from  those  in  the  township  and  half 
from  those  outside;  and  to  that  extent  the  order  below  should 
1)0  v;irl(Ml. 


October  25th,  1905. 

divisional  court. 

BUTLEK  V.  TOKONTO  MUTOSCOPE  CO. 

Erifhnre  —  Expert    Witnejise.s  —  Opinioti   Evidence — Witnesfi 
Fees — Additional  Payment  for  Opinion, 

A})peal  by  defendants  from  judgment  of  senior  Judge  of 
County  Court  of  York  in  favour  of  plaintiff  for  the  recovery 
of  Jj^lOo  damages,  in  an  action  in  that  Court,  tried  without  a 
jury,  brought  on  behalf  of  an  infant,  by  his  father  and  nex*^ 
friend,  to  recover  damages  for  an  injur}'  sustained  by  the 
plaintiff  through  the  alleged  negligence  of  defendants.  The 
allegation  was  ti»at  one  of  defendants'  mutoscopes  for  public 
use  was  so  charged  with  electricity  that  it  injured  the  plain- 
tiff when  he  attempted  to  use  it  in  the  ordinary  way  after 
paying  for  the  use. 

D.  O.  Cameron,  for  defenchmts. 

W.  X.  Ferguson,  for  phiintilf. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Britton, 
J.,  Teetzel,  J.),  was  delivered  l)y 

Meredith  VJ.: —  .  .  .  There  was,  I  think,  evi- 
dence to  warrant  the  conclusion  to  which  the  Judge  c^ime, 
and  plaintiff  is  entitled  to  hold  the  judgment  in  liis  favour 
which  was  pronounced  at  the  trial,  unless  the  Judge  erred  in 
ruling  Uiat  the  two  witnesses  who  were  callwl  to  give 
"expert''  testimony  a.s  to  the  jx)ssibility  of  the  mutoscope 
causing  the  injuries  of  which  plaintiff  complains,  were  not 
hound  to  answer  the  (juestions  i>ut  to  them  as  to  that  pos- 
sibility. 

The^e  witnesses  totified.  in  offet^t,  that  they  were  (|uali- 
fied  to  form,  and  had  the  materials  before  them  on  which 
they  were  able  to  give,  their  opinion  as  to  the  possibility  of 
the  mutoscope  having  canst'd  the  shock  to  ]>laintiff  of  which 
he  complains,  but  declined  to  state  that  opinion  unless  and 
until  they  were  |)aid  a  proper  fet»  for  giving  it,  and  in  this 
position  they  were  upheld  by  the  Judge. 
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Each  of  the  witnesses  had  been  paid  $4  for  his  day^6  at- 
tendance^ and  if  tiiey  are  to  be  treated  as  coming  witliin  item 
119  of  the  tariff — ''  Barristers  and  solicitors,  physicians  and 
surgeons,  other  than  parties  to  the  cause,  wlien  called  to  give 
evidence  in  consequence  of  any  professional  service  rendered 
by  them  or  to  give  professional  opinion'' — they  had  been  paid 
all  that  they  were  entitled  to.  If,  on  the  other  hand,  they  do 
not  come  within  that  item,  they  stood  upon  the  footing  of  an 
ordinary  witness,  whose  per  diem  allowance  is  by  the  tariff 
fixed  at  $1  per  day. 

I  am  unable  to  understand  upon  what  principle  an  **  ex- 
pert witness,'^  whether  coming  within  either  of  the  classes 
mentioned  in  items  119  and  120  or  not,  is  entitled  to  refuse, 
until  he  has  been  paid  his  fee  for  the  opinion  he  is  called  on 
to  give,  to  testify  as  to  any  matter  relevant  to  tlie  issue  as  to 
which  he  is  competent  to  speak,  though  it  be  requisite  for 
him  to  use  his  technical  knowledge  or  skill  in  order  to 
answer  the  questions  put  to  him. 

It  would  be  a  serious  hindi-ance  to  the  proper  administra- 
tion of  justice  if  an  "  expert  witness,"  who  may  or  may  not 
be  of  the  learned  professions,  were  at  liberty  to  refuse  to 
testify  unless  upon  the  condition  of  being  paid  for  the 
opinion  which  he  is  called  upon  to  give,  and  I  know  of  no 
distinction  in  this  respect  between  an  "  expert  witnes^s  "  who 
is  of  a  learned  profession  and  one  who  is  not. 

It  would  be  quite  another  matter  to  require  an  expert  wit- 
ness to  qualify  himself  to  give  an  opinion  by  an  examination 
of  the  {)erson  or  tiling  as  to  which  his  opinion  is  aske<].  or  by 
doing  anything  else  that  would  require  study  or  prei>aration, 
and  I  am  not  to  be  understood  as  referring  to  such  a  ea.^e,  but 
to  cases  where  the  witness  is  able  from  the  knowledge  or  skill 
he  possesses  to  give  an  answer  to  the  question  propounded 
to  him. 

Xo  English  authority  upon  the  point  was  cited  on  tho 
ai-gument.  In  re  Workingmen's  Mutual  Society,  21  Oh.  T). 
831,  was  referred  to  by  Mr.  Ferguson,  but  that  case  has  no 
bearing,  because  of  the  provisions  of  our  tariff  regulating  the 
allowance  to  witnesses. 

In  the  Scotch  case  of  Tumbull  v.  North  British  R.  Co., 
5  Court  of  Session  Cases,  5th  series,  944,  it  was  said  by  Lord 
McLaren,  pp.  945-6:  *^ow  when  a  medical  man  or  a  lawyer 
is  caUed  as  a  witness  to  speak  to  matters  of  fact,  he  is  in  no 
more  favoured  position  than  any  other  citizen.  He  may  be 
compelled  to  attend  fhc  trial,  and  he  is  entitled  to  receive  no 
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more  aiid  no  less  than  the  fees  allowed  by  the  Act  of  Sed- 
erunt. In  this  case  they  may  be  an  altogether  inadequate 
recompense  for  his  time  and  trouble  in  connection  with  giv- 
ing endence;  but  that  is  just  one  of  the  burdens  which  the 
duties  of  citizenship  impose  upon  him,  and  the  Court  can 
allow  no  higher  standard  of  remuneration  in  his  case.  But 
when  a  medical  man  is  desii'ed  to  give  evidence  as  to  matters 
of  opinion,  he  is  not  a  compellable  witness ;  and,  as  it  is  open 
to  him  to  refuse  to  attend  \mless  he  gets  what  he  considers 
an  adequate  fee,  he  is  enabled  to  make  his  own  bargain  as  to 
his  remuneration." 

The  weight  of  authority  in  the  United  States  is  in  favour 
of  the  view  that  no  such  exemption  as  is  referred  to  by  Lord 
McLaren  exists:  Wigmore  on  Evidence,  sec.  2303.  p. 
2985.     .     .     . 

[Webb  V.  Page,  2  C.  &  K.  23,  referred  to.] 

The  appeal  should,  in  my  opinion,  be  allowcti,  the  judg- 
ment appealed  from  be  i-eversed,  and  a  new  trial  directed. 
Costs  here  and  below  to  be  in  the  cause  to  defendants. 


Cartwright,  Master.  October  28th,  1905. 

CHAMBERS. 

we:?^dovbr  v.  xioholson. 

Fraudulent  Conveyance  —  Summary  Application  to  Set  aside 
— Rule  1015  et  seq. — Evidence — Denial  —  Scope  of  llnles 
— Direction  to  Bring  Action, 

Motion  by  plaintiiT  under  Rule  1015  for  an  order  to  sell 
certain  lands  mortgaged  by  defendant  (judgment  debtor)  to 
his  daughter,  and  din^cting  one  who  had  mortgaged  other 
lands  to  the  defendant  to  pay  the  balance  due  upon  the  mort>- 
gage  to  plaintiff  and  not  t/)  defendant's  daughter,  to  w^hom 
he  had  assigned  the  mortgage. 

W.  H.  Blake,  K.C.,  for  plaintiff. 

R.  D.  Gunn,  K.C.,  for  defendant. 

The  Master: — A  previous  order  was  set  aside,  as  re- 
ported in  5  0.  W.  R.  645.     On  the  present  motion  evidence 
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was  taken  bj  plaintiff  of  defendant's  daughter,  Mrb.  Ryan; 
of  Yeoman,  the  mortgagor  above  mentioned;  and  of  one 
Leeder,  who  had  lent  defendant  $500  on  a  chattel  mortgage, 
which  was  paid  off  in  July  or  August,  1904. 

All  these  alleged  fraudulent  transfers  were  made  in  April, 
1904,  after  a  report  had  been  made  finding  defendant  in- 
debted to  plaintiff  in  $700  for  debt  and  costs.  Defendant  ap- 
pealed, but  in  December,  1904,  the  appeal  was  dismissed  and 
judgment  given  as  stated  in  4  0.  W.  R.  475.  From  this  it 
appears  that  part  at  least  of  the  delay  was  due  to  plaintiff's 
entry  of  an  irregular  judgment  on  the  rojwrt. 

No  decision  on  Rules  1015  et  seq.  i;^  reiwrted.  Tliey  aro 
noticed  in  Brown  v.  Beamish,  5  0.  W.  R.  722. 

I  have  carefully  read  the  material.  There  can  be  no  doubt 
that  the  circumstances  are  sufficiently  suspicious  to  justify  an 
inquiry,  of  which  even  the  failure  would  probably  not  involve 
payment  of  costs  b}'  plaintiff. 

Tn  view,  however,  of  ^Irs.  Ryan's  positive  denial  of 
knowledge  of  her  father's  liability  under  the  report  and  of 
her  ])ositive  statement  that  she  in  good  faith  advanced  all  tlic 
moneys  alleged  to  have  parsed  to  her  father  on  the  impeached 
transfers,  I  do  not  think  I  could,  in  justice,  make  the  order 
asked  for.  There  is  no  ovi douce  in  any  way  weakening  her 
testimony,  which  must  be  accepted  until  in  some  way 
discredited. 

These  Rules  would  appear  to  have  been  intended  to  apply 
only  to  cases  which  are  substantially  admitted,  as  the  local 
Master  a,s8unicd  tliis  to  be  when  he  made  the  order  which  was 
reversed  in  5  0.  W.  R.,  supra. 

The  amount  in  dispute  is  considerable.  Plaintiff  ha^ 
doubtless  already  secured  the  l)enefit  of  the  registration  of  a 
certificate  of  lis  pendens  against  the  lands. 

As  to  tlie  order  askwl  for  directing  pa}Tiient  of  the  balance 
due  on  Y(K)man's  mortgage,  it  does  not  seem  that  any  such 
relief  can  be  given  under  these  Rules.  They  speak  only  of 
" directing  a  sale  of  land  " — words  wliich  can  have  no  appli- 
cation to  an  order  roquirin<r  a  mortgagor,  whose  moi-tgage 
has  prima  facie  been  validly  assigned,  to  pay  the  mortgage 
money  to  some  one  els(»,  alleging  (as  a  judgment  creditor)  that 
the  assignment  was  void  under  the  Statute  of  Elizabeth.   .  .  . 

It  seems  to  me  that  the  best  course  is  to  direct  plaintiff,  if 
so  advised,  to  proceed  in  the  usual  way,  by  action  a^jainst  Mrs. 
Hvan.     In  that  case  the  cost-  of  this  motion  will  be  in  the 
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cause  unless  otherwise  ordered  by  the  trial  Judge.  But  if  no 
action  is  brought  by  Ist  December,  then  the  motion  will  be 
dismissed,  but  in  the  circumstances  without  costs. 

I  would  further  observe  that  a  disposition  of  defendant's 
assets,  oven  when  made  after  the  report,  is  not  prima  facie 
fraudulent:  see  per  Cameron,  C.J.,  in  Dobie  v.  Lemon,  12 
P.  R.  at  p.  76.  To  hold  otherwise  would  be  equivalent  to  say- 
ing that  the  report  had  the  effect  of  an  iujunction  against 
alienation  of  defendant's  assets  until  judgment  had  been 
given  on  it  For  all  that  appears,  the  money  received  from 
Mrs.  Byan  may  have  been  expended  in  a  perfectly  legitimate 
vay. 


Cartwright,  Master.  October  28th,  1906. 

chambers. 

GROCERS  WHOLESALE  CO.  v.  BECKETT. 

PUading — Statement  of  CUiim — lUegcd  Trade  Combination — 
Prefaiory  Statements  —  Embarrassment  —  Damages  — 
Pa  rticulars — Discovery — Privilege, 

Motion  by  defendant  Beckett  for  an  order  striking  out 
paragraphs  7  to  14  inclusive  of  the  amended  statement  of 
claim  as  embarrassing  because  "entirely  apart  from  any 
cause  of  action  that  can  be  vested  in  plaintiff,*^  or  for  parti- 
culars of  these  paragraphs,  and  tiho  for  particulars  of  para- 
graphs 15  and  16. 

W.  E.  Middleton,  for  applicant. 

James  Dickson,  Hamilton,  for  plaintiffs. 

The  Master: — The  action  is  for  alleged  injur}'  to  plain- 
tiffs' business  by  reason  of  alleged  violation  by  defendants  of 
the  provisions  of  the  Criminal  Code,  so  fully  considcTed  in 
Rex  V.  Elliott,  9  0.  L.  R.  648,  5  O.  W.  R.  163. 

Plaintiffs  are  an  incorporiittnl  company  earning  on  busi- 
ness as  wholasale  grocers  and  liaving  their  head  olfice  at 
Hamilton.  The  defendants  are  Betlett,  the  Dominion 
Wholesale  Grocers  Guild,  the  Ontario  AVliolc^ale  (irocers 
Guild,  and  the  Price  Committee  of  the  Ontario  AVbolesale 
Grocers  Guild.  These  last  three  seem  to  be  unincoriwraied 
associations  similar  to  the  defendants  in  Ahrens  v.  Tannors 
Association,  2  0.  W.  R.  513.    It  doef  not  appear  that  <tM-vico 
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has  yet.  been  umdo  on  tliem.  Beckett  is  said  to  be  chairmaai 
of  the  Price  Committee,  as  well  as  vice-president  of  the  Do- 
minion Guild  and  presiding  officer  of  the  Ontario  Guild. 

Pai*agraph  7  states  the  objects  of  these  guilds  to  be  to 
secure  to  themselves  greater  profits  in  a  way  calculated  to 
create  a  pernicious  monopoly. 

Paragraphs  8,  9,  and  10  set  out  the  methods  emjdoyed  for 
this  purpose. 

Paragraphs  11  iiud  12  foimally  ask  leave  to  refer  to  the 
by-laws  and  minutes  of  the  guilds  and  the  minutes  and  re- 
ports of  the  Price  Committee  and  the  agreements  made  by 
them  with  manufacturers,  refiners,  etc. 

Paragraphs  13  and  14  allege  that  Bed^ett  and  the  other 
defendants  by  threats  and  intimidation  coerced  the  manufac- 
turers to  conform  to  their  rules,  whereby  they  have  secured 
a  monoi)oly  as  desired. 

Paragraph  15  alleges  a  violation  by  defendants  of  the  pro- 
vi.sion>  of  the  Criminal  Code  already  referred  to. 

Paiagraph  16  alle»res  that  "  by  reason  of  the  premises 
plaintiffs  are  imable  to  purchase  the  goods  of  such  sugar  re- 
finer >.  manufacturers,  and  producers  as  they  formerly  were 
enabled  to  do." 

Paragraph  11 :  "  By  reason  of  the  premises  plaintiffs 
have  been  and  will  bo  injured  in  their  business.'' 

Plaintiffs  claim  $100,000  damages  and  further  relief. 

The  statement  of  claim  has  already  l)een  twice  amended 
after  motions  made  for  that  purpose  by  defendants.     .     .     . 

The  motion  to  strike  out  paragraphs  7  to  14  cannot  suc- 
ceed. It  was  argued  that  they  are  entirely  apart  from  any 
causu  t»l'  action  tliat  can  be  vested  in  plaintiffs.  This  ia,  no 
doul)t,  true  if  they  are  looked  at  by  themselves  and  as  setting 
out-  the  cause  of  action.  They  seem  to  me,  however,  to  be 
merely  introductor}*  statements  (sec  Morley  v.  Canada 
Woollen  ;MilIs,  2  0.  W.  R.  457),  such  as  counsel  would  pro- 
perly iwo  in  opening  the  case  to  the  Court  or  jury,  so  that 
they  nii;rlit  understtuid  tlie  nature  of  the  action  and  how  it 
arose.  These  paragraphs  explain  what  plaintiffs  conceive  to 
have  been  tbe  line  of  action  of  defendants,  and  lead  up  to  the 
15th  paragraph,  in  which  a  formal  charge  is  made  of  a  com- 
bination by  defendants  to  injure  plaintiffs  in  their  trade  and 
business-,  and  that  this  has  so  resulted  is  set  out  in  the  16th 
and  17 til  paragraphs. 

it  was  started  by  couiL^el  for  defendant  that  where  a  crim- 
inal (barge  is  nvade  as  in  paragraph  15,  it  should  be  as  pre- 
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else  and  definite  ad  an  indictment  charging  the  offence.  Witii 
this  I  agree.     .     .     • 

rhL8,  however,  does  not  dispose  of  the  motion.  What  thb 
objection  really  means  is  that  the  mere  fact  that  a  defendant 
has  been  gnilty  of  a  violation  of  the  Criminal  Code  does  not 
give  a  ri<rlit  to  a  civil  action  for  damages  to  any  one  unless 
he  can  shoM-  that  he  lias  in  some  way  suffered  damage  there- 
by. Tlie^e  would  be  special  damages,  and  "  must,  therefore, 
be  always  explicitly  claimed  on  the  pleadingjs,  and  at  the 
trial  it  must  be  proved  by  evidence  both  that  the  loss  was  in- 
curred and  that  it  was  the  direct  result  of  defendants*  con- 
duct:" see  Odgers  on  Pleading,  5th  ed.,  p.  196,  and  .  .  . 
RatditTe  v.  Evans,  [1892]  2  Q.  B.  532,  533. 

1  am,  therefore,  of  opinion  that  plaintiff  should  give  ade- 
quate particulars  of  paragraphs  If)  and  17.  These  should 
shew  times  when  and  persons  from  whom  plaintiffs  have  been 
unable  to  purchase  ^oods  as  formerly,  and  of  the  injury  re- 
sulting therefrom  to  plaintiffs. 

In  view  of  the  IStii  paragraph,  it  would  seem  that  plain- 
tiffs cannot  have  discover}-:  see  Attorney-General  v.  Toronto 
iTiinction  Recreation  Club,  3  0.  W.  R.  387 ;  so  that  such  cases 
as  Robinson  v.  Sugarman,  17  P.  R.  419,  will  not  apply. 
Plaintiffs  must  obtain  the  requisite  information  in  some  other 
way.  .  .  .  But,  so  far  as  paragraphs  16  and  17  are  con- 
cerned, the  knowledge  must  be  with  themselves,  if  the  allega- 
tions are  true.     .     .     . 

While  the  motion  has  not  wholly  succeeded,  defendant 
Beckett  has  secured  such  substantial  success  that  the  costs  of 
the  motion  will  be  to  him  onlv  in  the  cause. 


MacMahox,  eT.  October  28tii.  1905. 

CHAMBERS. 

REX  v.  TUCKER. 

CrimiruiJ  Law — Srssions — Jurisdiction — Appeal  from  Suw- 
mary  Oonviction — Recognizance — Payment  of  Fine  and 
(^ost$ — Bar  to  Appeal — Order  for  Repayment — Surplvmgc 
— Public  Schools  Act — Refusal  of  Tnistpr  fo  Perform 
Thify — Conviction  foi- — Right  of  Appeal. 

Motion  by  Christopher  Irving,  the  complainant,  for  an 
order  for  the  issne  of  a  writ  of  certiorari  to  remove  into  tho 
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High  Court  the  conviction  of  defendant  by  a  justice  of  the 
peace  for  the  county  of  Wellington,  dated  12th  January, 
1905,  the  recognizance  entered  into  by  defendant,  the  pro- 
ceedings and  evidence  before  the  General  Sessions  of  Walling- 
ton  upon  appeal  from  the  conviction,  and  the  order  quashing 
the  conviction  made  thereon. 

The  conviction  was  for  that  defendant,  being  a  person 
who  had  been  elected  a  school  trustee  for  school  section  No. 
18  in  the  township  of  Peel,  in  the  county  of  Wellington,  did 
on  5th  January,  1905,  refuse  or  neglect  to  perform  the  duties 
of  the  office  by  refusing  or  neglecting  to  engage  a  teacher, 
and  by  not  providing  the  necetisary  school  accommo- 
dation for  the  school.  The  defendant  was  adjudged  to  ])ay  a 
fine  of  $20  and  the  costs  of  the  prosecution,  and  he  paid  both. 

After  the  conviction  Tucker  entered  into  a  recognizance 
with  two  sureties,  the  condition  of  which  was  ae  follows: 
"  The  condition  of  the  above  recognizance  is  such  that  if  the 
said  Tucker  personally  appears  at  the  next  General  Sessions 
of  the  Peace  to  be  holden  at  Guelph  on  the  13th  day  of  June, 
1905,  in  and  for  the  said  county  of  Wellington,  and  enter  an 
appeal  against  a  certain  conviction  bearing  date  the  12th  day 
of  J  January,  1905,  .  .  .  and  also  abide  by  the  judgment 
of  the  Court  upon  such  appeal  and  pay  such  costs  as  are  by 
the  Court  awarded,  then  the  said  recognizance  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.^' 

The  appeal  was  brought  on  in  time  and  heard,  the  con- 
viction quashed,  and  repayment  of  the  fine  and  costs  ordered. 

The  grounds  upon  which  the  motion  for  a  certiorari  was 
made  were: 

(1)  That  the  recognizance  did  not  comply  with  the  re- 
quirements of  law,  in  that  the  condition  thereof  did  not  re- 
quire the  Court  or  Judge  to  try  the  appeal. 

(2)  Tliat  defendant,  having  paid  the  fine  and  costs,  had 
submitted  to  the  conviction  nnd  barnM]  hi?  right  of  appeal. 

(3)  That  the  Court  of  General  Sessions  or  the  Chairman 
thereof  had  no  jurisdiction  to  adjudicate  upon  and  adjudge 
the  repayment  of  the  fine  and  costs. 

(4)  That  the  proceeding  before  the  justice  of  the  peace 
was  not  a  proceeding  under  the  statutory  provision?  respect- 
ing summary  convictions,  but  a  civil  proceeding  for  tfie  re- 
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coverv  of  damages  under  1  Edw.  VII.  ch.  39,  sec.  lOf^  and 
no  appeal  lay. 

J.  J.  Drew,  for  applicant. 

W.  M.  Douglas,  K.C.,  for  defendant  and  for  Chairman 
of  Sessions. 

MAdMAHOK,  J.: — As  to  tlie  lirst  ground,  sec.  8tS0  ie)  of 
tlie  Criminal  Code  provides  that  the  appellant  {>hall  enter 
into  a  recognizance  in  the  form  000  "  conditioned  personally 
to  appear  at  the  said  Court  and  to  try  euch  appeal  and  to  abide 
the  judgment  of  the  Court  thereupon  and  to  pay  such  costs 
as  are  awarded  by  the  Court,"  etc. 

The  condition  in  the  recognizance  entered  into  is  to  per- 
sonally appear  at  the  next  General  Sessions  and  onier  an 
appeal,  etc.,  the  words  *'  and  try"  being  omitted  alter  the 
word  "enter,"  without  which,  it  was  urged,  the  (liairman 
of  the  General  Sessions  had  no  authority  to  hear  the  ap- 
peal.    .     .     . 

[Rex  V.  Geiser,  21  C.  l/  T.  Occ.  N.  604,  distinguished.] 

In  the  present  case  a  recognizance  was  entered  into,  no 
objection  was  taken  to  its  sufficiency,  the  appeal  was  duly 
entered  and  tried,  and  the  conviction  of  the  appellant  quashed. 
The  apj)eal  having  been  entered  according  to  the  condition  in 
the  recognizance,  and  the  appellant  having  appeared  to  pro- 
secute the  appeal,  the  Sessions  could  not  refuse  to  tr}'  the 
appeal.  And  had  the  appeal  failed  and  the  Court  ordered 
the  appellant  to  pay  the  costs  he  would  under  the  condition 
in  the  reco^rnizanco  have  been  compelled  to  pay  the  same. 

As  to  the  second  ground,  the  conviction  directs  that  if 
the  iine  and  costs  are  not  paid  forthwith,  they  arc  to  be 
levied  of  the  goods  and  chattels  of  defendant.  The  fine  and 
costs  were  paid  immediately  after  the  conviction  of  defend- 
ant, and  the  examination  of  defendant  and  several  witnesses 
who  were  present  at  the  time  the  fine  and  costs  were  paid 
was  put  in  on  the  motion.  James  Farrelly  and  Reuben 
Hanna  say  that  Tucker,  immediately  after  payment  of  the 
fine  and  costs,  asked  what  time  was  allowed  in  which  to  ap- 
peal, and  the  magistrate  informed  him  of  the  time  within 
which  notice  of  appeal  must  he  given.  Tucker  says  lie  paid 
the  fine  and  costs  because  they  were  payable  fortTiwir)!.  and 
they  were,  he  considered,  paid  under  compulsion,  and  when 
paying  the  amount  to  the  magistrate  he  intended  onterinir 
an  appeal  against  the  conviction,  and  asked  within  what  time 
the  appeal  must  be  entered,  and  the  magistrate  informed 
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him.  Tucker  is  corroborated  by  Hobert  McQueen.  Tucker 
intimated  his  intention  to  appeal  and  carried  out  his  inten- 
tion by  entering  into  a  recognizance,  and  entered  liis  appeal 
within  the  time  required  by  tlie  statute,  and  there  was  no 
waiver  of  his  right  to  appeal.     .     .     . 

[Eeference  to  In  re  Justices  of  York  and  Peel,  13  C.  P. 
15;  Eex  v.  Xeuberger,  9  B.  C.  R.  l^TS.] 

As  to  the  third  ground,  the  Greneral  Sessions  .  .  . 
ordered  and  directed  that  the  conviction  of  Tucker  be  quashed, 
and  also  directed  that  the  complainant  should  pay  to  Tucker 
$39.Cr>^  the  costs  of  the  appeal,  which  the  Court  had  authorit}' 
to  do :  see  Kegina  v.  Mcintosh,  28  0.  B.  603. 

The  Sessions  also  ordered  that  the  fine  and  costs  recovered 
igiiiii^i  Tucker  by  virtue  of  the  conviction  against  him  be 
refunded  to  him,  and  that  the  said  sums  be  paid  to  the  Clerk 
of  the  Peace  by  a  day  named  therein  to  be  handed  over  to 
Tucker. 

The  conviction  having  been  quashed,  it  follows  that  the 
!ine  and  costs  paid  by  Tucker  mu?t  be  repaid  to  him,  and. 
even  if  the  direction  to  that  effect  contained  in  the  order  wa^ 
improper,  it  would  not  vitiate  the  rest  of  the  order,  as  it  can 
be  treated  as  surplusage:  Paley  on  Convictions.  8th  ed.,  p. 
192,  citing  B.  v.  Hall,  1  T.  B.*  320,  and  B.  v.  Huntlev,  29 

L.  J.  M.  c.  ro. 

Then  as  to  the  fourth  aud  last  ol)ji»ction.  Uv  see.  103  of 
the  Public  Schools  Act,  B.  S.  0.  189:  eh.  29*2,  every  i)erson 
elected  as  trustee  who  has  not  refused  to  aecept  the  office,  and 
who  at  any  time  refuses  or  neglects  to  perform  his  duties 
sliall  forfeit  the  sum  of  $20,  to  be  sued  for  and  recovered 
before  a  justice  of  the  peace  by  the  trustees  or  by  any  ]>erson 
whatsoever  for  the  purposes  of  such  trustees.  It  was  for  the 
alleged  ne;zli>renee  or  refusal  of  Tucker  to  perform  his  duties 
as  trustee  that  he  was  convicted  and  tiie  $20  fine  inflicted. 
And  under  B.  S.  0.  ch.  90,  see.  7,  any  party  who  considers 
himself  a<jgrieved  by  a  conviction  or  order  of  a  justice  of 
the  peace  under  any  statute  in  force  in  Ontario,  and  relating 
to  matters  within  the  legislative  authority  of  the  legislature 
of  Ontario,  may,  unless  it  is  otherwise  ]>rovide<l  by  the  par- 
ticular Act  under  which  the  conviction  or  order  is  made, 
appeal  therefrom  to  the  General  Scissions  of  the  Peace.  There 
is  no  provision  in  the  Public  Schools  Act  which  alters  or 
limits  the  effect  of  the  above  section. 

The  application  must  be  dismissed  with  costs. 
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Anglin,  J.  OcTOBKH  28th,  iy05. 

TEIAL. 

COULTER  V.  ROCKWELtL. 

Limitation  of  Actions — Real  Property  Limitation  Act — At- 
qiiisition  of  Title  hy  Possession — Tenancy — Assessment 
1 1  oils — Bent — Ejectment, 

Action  to  recover  possession  of  part  of  lot  16  in  the  4th 
concession  of  the  township  of  Innisfil. 

H.  Lennox,  Barrie,  for  plaintiff. 
II.  H.  Strathy,  K.C.,  for  defendant. 

AxGLTK.  J. : — The  property  was  admittedly  owned  by 
plaintiffs  father,  .Tames  Coulter  senior,  who  died  intestate 
in  March,  1882,  leaving  a  widow  and  8  adult  children. 
Plaintiff  alleges  that  under  an  oral  arrangement  with  his 
father  by  which  he  was  to  become  owner  of  the  property,  he 
took  possession  of  it  for  a  year  before  his  father's  death,  and 
had  it  assessed  in  his  own  name  for  the  year  1882.  This 
issue  I  am  unable  to  determine  in  plaintiff's  favour.  I  pro- 
ceed therefore  upon  the  assumption  that  James  Coulter  senior 
died  seised  in  fee  of  the  land  in  question.     .     .     . 

For  some  time  after  her  husband's  death,  plaintiff's 
mother  continued  to  reside  on  the  property  with  her  grand- 
daughter, the  daughter  of  defendant.  The  date  at  whicli 
she  left  is  a  subject  of  controversy.  Plaintiff  says  it  was 
within  a  ver}-  few  months  after  his  father  died.  ...  I 
find  that  Mrs.  Coulter  senior  was  in  possession  of  tlie  pro- 
perty until  the  spring  of  1884,  when  she  went  to  Chicago. 
Plaintiff  alleges  that  his  mother  remained  in  possession  under 
an  arrangement  with  him.  I  am  unable  to  find,  if  that  be 
the  fact,  that  it  is  sufficiently  established. 

The  evidence  of  plaintiff  and  of  John  Coulter  is  Hint  the 
firet  tenant  under  plaintiff  after  his  mother  left  the  ]>ropertT 
was  one  Kerr.  Kerr's  name  does  not  appear  upon  the  assess- 
ment roll  at  any  period.  But  upon  the  evidence  T  find  that 
he  was  tenant  for  2  or  3  years  between  1884  and  1887.  Be- 
tween his  tenancy  and  that  of  Lefores  it  is  sufficiently  clear 
that  plaintiff  had  possession  and  control.  From  April  or 
May,  1887.  down  rn  1893,  tho  evidence,  in  my  opinion,  fully 
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warrant>  a  finding  that  plaintiff  had,  bv  himself  and  liis  ten- 
antB,  exihbvive  poeeeesion  of  the  property,  and  exercised  in 
rpganl  to  it  unecjuivocal  and  open  acts  of  ownership.  He  is 
assef^>ed  as  owner  throughout  this  entire  period.  The  assesa- 
iiient  roll  for  the  year  1887  shewo  Barney  I^efores  to  have 
been  assessed  as  tenant,  James  Coulter  as  owner. 

Ho  had  between  1884  and  l.Si)3  as  tenantv<  Kerr,  Ijefores, 
and  Tnieman.  His  brother  Jolin  held  under  him  for  some 
time,  and,  during  vacancies,  plaintiff  or  his  agent  held  the 
key.  John  Coulter  fully  corroborates  plaintiff's  evidence 
in  regard  to  this,  and  defendant  states  that  during 
this  j>eriod  nol)ody  but  plaintiff  got  anything  out 
of  the  property.  He  made  certain  improvements  and  re- 
pairs. He  maintained  an  action  against  an  adjoining  owner 
for  an  encroachment,  and,  generally  speaking,  he  managed 
and  controlled  the  property  as  he  pleased.  I  can  find  no 
evidence  of  any  agreement  or  arrangement  under  which  plain- 
tiff's occupation  or  management  of  the  propertv^  should  be 
regarded  as  that  of  an  agent  or  trustee  for  his  mother.     .    . 

Then  in  189,'}  defendant  moved  into  the  property,  and 
shortly  afterwards  plaintiff  brought  his  inoth(^r  to  reside  with 
the  Rockwells.  Plaintiff  says  that  defendant  went  in  as  his 
tenant  and  remained  on  the  proptTty  in  that  capacity  until 
1896.  Defendant  denies  this,  and  says  that  he  went  in  at 
the  rei^ncst  of  Mrs.  Coulter  senior,  and  to  live  with  and  take 
tare  of  her.  It  is  clear  that,  after  he  went  out  in  1896, 
plaintiff  again  had  possession,  and  between  1896  and  1898 
lie  ha<l  at  least  two  tenants  ...  in  under  him.  In  1898 
defendant  went  in  again,  and  upon  the  evidence  of  John 
Coulter  I  find  that  the  Kock wells  obtained  the  key  from  liim. 
plaintiff  having  left  it  with  riolm  for  them,  and  that  plaintiff 
also  had  the  house  prepared  for  them  before  they  went  in. 
Moreover,  during  the  3  years,  1894,  1895,  1S96,  tlie  property 
was  a^«iet-sed  to  James  Coulter  a.<  o\nier  and  James  Rockwell 
as  tenant.  Indewl  from  1883  to  1899  the  assessment  rolls 
«hew  plaintiff  to  have  been  continuously  ass(>ssed  as  owner. 

T^poii  these  facts  and  because  1  incline  upon  the  whole  to 
credit  ]>laintiff's  evidence  rather  than  that  of  defendant  and 
his  wife,  I  find  as  a  fact  that  defendant  wa-«  in  oc<*upa- 
rion  from  1893  to  1896  as  tenant  under  plaintiff,  and  there- 
fore til  at  plaintiff  has  established  continnous  and  uninter- 
rnpf^«<l  ]>oss(*ssion  by  himself    as    owner  and  by  his  tenants 
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from  about  May,  1884,  ta  1898.  This  suffices  to  establish 
his  title. 

But,  upon  the  evidence  of  plaintiff  and  of  John  Coulter, 
I  also  find  that  Jtaies  Rockwell  in  1898  again  became  tenant 
of  plaintiff  upon  the  terms  of  paying  his  rent,  while  she 
should  remain  with  him,  by  supporting  plaintiff's  mother, 
and  thereafter  at  the  rate  of  $6  per  month.  Mrs.  Coulter 
senior  died  in  October,  1898.  From  that  time  defendant 
James  Rockwell  is  liable  to  plaintiff  for  rent.  This  action 
was  not  begun,  however,  until  8th  September,  1906,  and 
plaintiff's  recovery  for  rent  must,  therefore,  be  limited  to  the 
period  commencing  8th  October,  1899 :  R.  S.  0.  1897  ch.  72, 
sec.  1  (a). 

Judgment  will  accordingly  be  entered  declaring  plaintiff 
as  against  defendant  to  be  the  owner  and  entitled  to  the  pos- 
session of  the  lands,  and  for  payment  by  defendant  to  plain- 
tiff of  rent  at  the  rate  of  $6  per  month  from  8th  September, 
1899.  and  his  costs  of  this  action. 


October  12Tir.  1905. 

DIVISIONAL   COURT. 

COPELAND  V.  WEDLOCK. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Procuring  Purchaser — Contract — PurchUser  Declining 
to  Complete  Contract. 

Appoal  bv  dof(*ndant  from  judgment  of  senior  Judge  of 
County  Court  of  York  in  favour  of  plaintiffs,  in  an  action 
brought  to  recover  a  commission  which  plaintiffs  alleged 
they  had  earned  for  having  procured  a  purchaser  for  certain 
hou^e  property  belonging  to  the  wife  of  defendant,  which  had 
been  plac«?d  in  their  hands  for  sale  by  defendant. 

E.  K.  A.  DuA'emet,  for  defendant. 
T.  V,  Gait,  for  plaintiffs. 

Thi'  judgment  of  th(»  Court  (Mkukditii.  C.J..  Falcon- 
HRIDGL.  C.J.,  MacMahox.  J.),  was  delivered  by 

MKiuiniTH.  C.J,: — It  appears  that  plaintilff?  are  broker? 
or  land  aeent.<  in  the  eit)'  of  Toronto,  and  had  done  busineef 
prev- n'T«:lv  for  df'fpndant.  wlio  i»larf*d  tho  pro]^)prty  in  questioT 
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in  their  hands  for  sale,  the  price  lixed  being  $6,300.  The 
purchaser,  by  name  Sauble,  who  was  accepted  by  defendant, 
was  procured,  and  entered  into  an  agreement  by  which  he 
bound  himself  to  purchase  the  property  at  the  price  of  $6,300. 
He  made  an  offer  in  writing  to  purchase  at  that  price,  which 
w^as  accepted  by  defendant.  By  the  terms  of  the  agreement 
for  sale  there  were  conditions  as  to  the  title  and  the  right  to 
the  vendor,  if  he  was  unable  or  unwiling  to  answer  requisi- 
tions upon  title,  to  rescind  the  contract. 

The  time  fixed  for  the  completion  of  the  contract  was  the 
17th  January,  and  time  was  by  one  of  its  provisions  of  the 
essence  of  the  contract. 

The  purchaser,  Sauble,  a  few  days  aft^r  the  contract  was 
made,  assigned  his  interest  under  it  to  another  man.  The 
assignee  requested  time  for  the  completion  of  the  purchase, 
and  time  was  given,  imtil  1st  February.  Upon  1st  Februarj- 
the  solicitor  for  the  appellant  demanded  performance  of  the 
contract,  and  said  if  it  was  not  carried  out  and  completed  that 
day  the  vendor  would  no  longer  be  bound. 

The  matter  seems  now  to  stand  in  the  position  that  the 
assignee  of  the  purchaser  has  brought  an  action  for  specific 
performance,  which  is  still  pending.  The  position  taken  by 
defendant  is  that  the  contract  is  no  longer  subsisting,  having, 
as  he  alleges,  come  tt)  an  end  owing  to  a  breach  of  its  condi- 
tions on  the  part  of  the  buyer. 

We  are  of  opinion  that  the  judgment  of  the  senior  Judge 
of  the  County  Court  is  right  This  is  a  case,  upon  the  testi- 
mony, of  the  ordinary  contract  between  the  land  agent  and 
the  owner  of  property,  and,  as  we  understand  the  law,  if  a 
person  occupying  the  position  of  these  plaintiffs  is  authorized 
to  find  a  purchaser  for  property  at  a  price  named,  and  does 
find  a  purchaser  satisfactory  to  his  principal,  and  procures  a 
binding  contract  to  be  entered  into,  he  is  entitled  to  his  com- 
mission, although  the  sale  does  not  go  through  owing  to  the 
default  of  the  buyer. 

The  argument  on  the  part  of  defendant  was  that  the  con- 
tract was  one  which  did  not  entitle  the  agent  to  any  commis- 
sion unless  the  sale  went  through,  or  until  the  purchase 
money  was  received.  A  number  of  cases  were  cited  by  coun- 
sel for  defendant  in  support  of  that  proposition.  All  of  them 
are  entirely  distinguishable  from  this  case  and  afford  ground 
in  support  of  plaintiffs'  case  rather  than  of  defendant. 
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The  case  of  Peacock  v.  Freeman,  4  Timee  L.  R.  641,  was 
cited  by  'Mr.  DuVeraet.  That  case  proceeded  upon  the  ground 
that  upon  the  true  construction  of  the  contract  the  commis- 
sion was  to  liave  been  payable  only  on  a  completed  sale,  and 
if  that  had  not  been  the  conclusion  of  the  Court — a  conclu- 
sion which  was  fatal  to  the  claim  for  commission — the 
commission  would  undoubtedly  have  been  held  to  be  payable. 

Grogan  v.  Smith,  6  Times  L.  R.  427,  in  appeal  8  Times 
L.  R.  132,  proceeded  upon  the  ground  that  no  completed  con- 
tract was  ever  entered  into,  that  the  proposed  buyer  and  the 
seller  never  came  to  an  agreement. 

Battams  v.  Tompkins,  8  Times  L.  R.  707,  proceeded,  like 
the  Peacock  case,  upon  the  ground  that  by  the  terms  of  the 
contract  the  commission  was  payable  only  on  the  completion 
of  the  purchase. 

Lott  V.  Outhwaite,  10  Times  L.  R.  76,  proceeded  upon 
the  same  ground. 

In  Beaie  v.  Bond,  16  Times  L.  R.  311,  and  in  appeal  84 
L.  T.  313,  where  the  judgment  of  tlie  trial  Judge  was  re- 
versed, the  decision  in  favour  of  the  appellant  proceeded  upon 
the  ground  that  the  contract  was  a  very  special  one  and  not 
a  bargain  to  pay  commission  in  the  ordinary  way. 

This,  as  I  have  already  indicated,  in  our  view  was  a  bar- 
gain to  pay  commission  in  the  ordinary  way. 

Block  V.  Ryan,  4  Court  of  Appeals  of  the  District  of 
Columbia,  183,  was  also  referred  to.  That  case  is  also  plainly 
distinguishable.  There  are  some  observations  which  may 
possibly  support  the  argument  of  the  counsel  for  defendant. 
Those  expressions  of  opinion  were  not  necessary  for  the  de- 
termination of  the  case,  and,  if  they  were  intended  to  express 
the  view  of  the  jKidge  who  delivered  the  judgment  of  that 
Court,  they  are  not  in  accordance  with  the  English  decisions. 
There  the  contract  which  was  entered  into  was  not  an  abso- 
lute contract  for  the  purchase  of  the  property,  but  it  gave 
the  purchaser  a  right  to  complete  the  purchase  upon  the 
terms  agreed  upon,  within  30  days,  with  an  option  within 
that  time,  if  he  chose  to  do  so,  to  declare  the  sale  off  and  to 
forfeit  the  deposit.  It  was  held  that  as  the  purchaser  had 
exercised  that  option  a  purchaser  had  not  been  found  so  as 
to  entitle  the  agent  to  commission.  It  seems  a  plain  case, 
and,  as  T  have  said,  is  plainly  distinguishable  from  this  case. 

Mackenzie  v.  Champion,  12  S.  C.  R.  649,  was  also  referred 
to.  That  case,  I  think,  instead  of  supporting  the  contention 
of  defendant,  is  a  strong  decision  against  him,  inferentially, 

VOL.  VI.   OW.R.  NO.  16—37 
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fit  all  events.  There  the  action  was  brought,  as  in  this  action, 
to  recover  commission.  The  agent  had  procured  a  purchaser, 
but  had  failed  to  get  him  to  execute  a  binding  contract,  which, 
according  to  the  view  of  the  majority  of  the  Court,  although 
there  was  a  strong  dissenting  opinion  by  Mr.  Justice  Strong, 
was  part  of  his  duty  in  order  to  entitle  him  to  his  commis- 
sion, and  the  sale  had  gone  off  because  there  was  no  binding 
contract ;  and  it  was  upon  that  ground — that  the  agent  had 
not  done  all  that  he  was  bound  to  do — that  he  failed  to  re- 
cover. It  was,  as  I  have  said,  in  the  view  of  the  majority 
of  the  Court,  his  duty  to  have  procured  the  execution  of  a 
binding  contract,  and  that  he  had  not  done. 

It  is  plain  that  had  such  a  contract  been  procured,  the 
view  of  the  Court  would  have  been  otherwise.  Mr.  Justice 
Henry,  who  delivered  one  of  the  judgments  favouring  the 
views  taken  by  the  majority  of  the  Court,  says,  at  p.  661: 
"  Now  to  complete  that  sale,  it  was  his  duty  to  take  a  binding 
contract  from  the  party  to  whoiii  he  sold;  otherwise  he  did 
not  perform  his  agreement."  The  manifest  corollary  from 
that  is  that  if  he  had  taken  a  binding  agreement  he  would 
have  been  entitled  to  his  commission,  regardless  of  whether  or 
not  the  contract  had  been  carried  out. 

In  Kirk  v.  Evans,  6  Times  L.  R.  9,  the  decision  was 
against  the  agent,  but  there  Baron  Pollock,  in  delivering  the 
judgment,  said  he  came  to  his  conclusion  "  nojt  without  some 
difficulty;  but  regard  must  be  had  to  the  general  rule  that 
commission  was  earned  when  the  contract  was  obtained.  This 
was  the  general  rule  of  commercial  contracts  and  those  for 
the  sale  of  goods,  and  was  quite  apart  from  the  solvency  of 
the  purchaser  or  his  power  to  perform  his  contract.''  Then 
he  goes  on  to  distinguish  the  case  before  him  and  to  shew 
that  it  was  not  such  a  contract. 

In  one  of  the  cases  already  referred  to  (Grogan  v.  Smith), 
JjotA  Esher,  in  delivering  judgment,  said:  "The  agent  in 
order  to  earn  a  commission  was  to  get  a  purchaser,  an  actual 
purchaser,  not  merely  a  person  who  might  become  a  pur- 
chaser, but  one  who  would  enter  into  a  binding  contract  bind- 
ing him  to  purchase  the  house." 

In  Beale  v.  Bond  the  Master  of  the  Rollt^,  in  delivering 
judgment,  said:  "This  is  a  very  special  contract  by  which 
^he  plaintiff  made  a  special  bargain  with  the  defendant,  anrl 
not  a  bargain  to  pay  commission  in  the  ordinary  way.  The 
plaintiff  did  not  intend  to  pay  anything.  The  defendant  was 
not  to  be  paid  by  the  plaintiff  at  all,  but  was  to  take  any 
difference  between  £1,150  which  might  actually  be  received 
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by  the  plaintiff."  No  payment  was  to  be  made  unless  the 
siile  was  completed. 

1  may  refer  also  to  Fuller  v.  Eames,  8  Times  L.  li.  278, 
and  Calloway  v.  Stobart,  35  S.  C.  R.  301,  which  support  the 
view  which  we  take  ad  to  the  rights  of  the  parties. 

In  addition  to  the  proper  inference  being  tliat  this  was 
the  ordinary  contract,  there  is  something  else  in  this  case  that 
makes  in  favour  of  plaintiffs.  At  the  foot  of  the  offer  for 
the  purchase  of  the  property  is  the  acceptance  by  defendant, 
and  added  to  it  is  an  agreement  to  pay  to  plaintiffs  their  com- 
mission upon  the  $(3,300.  It  is  true  that  that  in  all  probabil- 
ity is  not  a  contract  upon  which  Copeland  &  Fairbaim  could 
sue,  but  it  indicates  that  the  intention  of  the  parties  was  that 
the  commission  should  be  payable  a^  soon  as  the  contract  was 
entered  into. 

The  case  upon  which  the  learned  Judge  proceeded  amply 
warrants  the  conclusion  to  which,  he  came:  Passingham  v. 
King,  14  Times  L.  R.  39,  392. 

The  result  is  that  the  appeal  fails  and  must  be  dismissed 
with  costs. 


October  13th,  1905. 
divisional  court. 

SLATTERY  v.  LILLIS. 

Mechanics'  Liens  —  Material  \\fen  —  Materials  Supplied  on 
Credit  of  Owner — Liability — Oral  Agreement  —  Privity 
or  Consent — Bequest. 

Appeal  by  Mickle,  Dyment,  &  Co.,  claimants,  from  the 
report  of  the  local  Master  at  Brantford  disallowing  their 
claim  against  the  estate  of  Lillis,  who  was  the  owner  of  the 
land  in  respect  of  which  this  action  was  brought  to  enforce 
the  payment  of  certain  mechanics'  liens. 

A.  L.  Baird,  Brantford,  for  claimants. 

L.  F.  Heyd,  K.C.,  for  estate  of  Lillis. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: — Tlie  facts  of  the  ca.-e  appear  to  be,  ais 
we  conclude  upon  the  evidence,  that  a  man  named  Pickett 
entered  into  a  contract  with  Lillis,  who  is  now  dead,  for  the 
erection  of  a  house  in  the  city  of  Brantford.  Pickett  was  to 
do  the  work  and  furnish  all  the  materials.  He  became  em- 
barrassed during  the  progress  of  the  work,  and  was  unable 
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to  procure  on  his  own  creilit  from  Mickle,  Dym^it,  &  Co.  the 
Itunber  required  for  the  building,  somewhere  about  $1,000 
worth  of  which  appears  to  have  been  required  to  complete 
the  building.  The  evidence  shews,  we  think,  that  Mickle, 
Dyment,  k  Co.  refused  to  furnish  the  lumber  upon  the  credit 
of  Pickett;  that  that  was  communicated  to  the  owner  of  the 
land,  lillis,  who  was  told  that  unless  he  would  become 
answerable  for  the  price  of  the  lumber  required  by  Pidtett 
it  would  not  be  supplied;  to  that  Lillis  replied  either  that 
^'You  need  not  be  afraid,  there  will  be  no  trouble  about 
that,"  or  that  he  would  either  pay  or  see  them  paid  for  the 
lumber  supplied,  and  upon  that  the  lumber  was  supplied.  It 
was  charged  in  the  account  of  the  claimants  to  the  con- 
tractor Pidcett,  the  name  of  Lillis  being  put  in  brackets 
opposite  the  item  of  the  account,  which  was  a  larger  one 
dealing  also  with  materials  supplied  for  other  buildings. 

The  evidence  shews  that  the  first  bill  was  delivered  to 
Lillis,  and  was  paid  l\\'  him'.  It  is  shewn  that  that  was  a 
direct  payment,  and  it  was  a  recognition  by  him,  we  think, 
of  his  direct  liability  to  pay.  It  is  in  evidence  that  when  the 
second  bill  was  furnished  to  him  he  promised  to  call  and  pay 
it,  and  said  that  everybody  would  be  paid,  and  that  he  had 
been  put  in  a  hole  in  consequence  of  the  conduct  of  his 
contractor. 

There  was  evidence  also  of  the  architect  that  Lillis  stated 
to  him  that  in  order  to  have  the  buildings  completed  it  would 
be  necessary  for  him  to  become  responsible  to  the  material 
men. 

The  result  of  this  evidence  is  to  make  it  reasonably  plain 
that  there  waa  a  request  by  Lillis  that  the  goods  should  be 
furnished,  and  that  his  credit  was  intended  to  be  pledged  for 
the  payment  for  the  lujiiber;  that  the  lumber  was  supplied 
upon  his  promise  to  pay  and  at  his  request;  and  that  he  re- 
ceived the  benefit  of  it. 

At  one  time  during  the  course  of  the  argument  it  was 
suggested  that  what  took  place  might  be  open  to  the  construc- 
tion that  the  promise  of  Lillis  was  not  a  direct  promise  to 
pay,  but  a  promise  to  pay  out  of  the  moneys  which  should  be 
coming  to  the  contractor;  in  other  words,  that  instead  of 
paying  to  the  contractor  he  would  pay  to  Mickle,  Dyment,  & 
Co. ;  but  the  evidence  upon  examination  goes  a  great  deal  fur- 
ther than  that  There  is  tlie  evidence  of  the  manager  of  the 
claimants,  of  a  Miss  McCiillivray,  and  of  her  brother,  all  of 
which  supports  the  conclusion  which  I  have  said  is  the  one 
which  we  have  reached  iij)on  the  testimony. 
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One  would  judge  from  the  notes  of  the  evidence 
that  the  view  of  the  case  upon  which  we  proceed 
was  presented  for  the  first  time,  clearly,  at  all 
events,  upon  the  argument  before  us,  and  was  not 
presented  to  the  Master.  The  Master  proceeded  upon  the 
ground  that  the  claim  of  Mickle,  Dyment,  &  Co.  was  one  for 
a  personal  recovery  from  the  estate  of  Lillis  as  upon  an  in- 
debtedness by  that  estate  by  reason  of  the  furnishing  of  the 
lumber.  If  the  case  had  turned  upon  that  there  would  have 
been  no  reason  to  differ  from  the  conclusion  of  the  Master, 
because  the  promise  which  Lillis  gave  was  clearly  a  collateral 
one,  and  the  primary  debtor  was  Pickett,  and  there  being  no 
writing  evidencing  the  promise,  the  statute  therefore  would 
have  been  a  complete  answer  to  the  claim. 

The  ground  upon  which  we  think  the  appellants  are  en- 
titled to  succeed  is  altogether  independent  of  the  question 
whether  or  not  what  took  place  between  Mickle,  Dyment,  & 
Co.  and  Lillis  created  an  indebtedness  for  which  Lillis  or  his 
estate  could  have  been  sued.  Apart  altogether  from  that 
question,  and  granting  that  that  was  not  the  result,  neverthe- 
less under  the  provisions  of  the  Mechanics*  Lien  Act,  as  ex- 
pounded in  the  cases,  there  is  given  to  a  person  who  has  fur- 
nished materials,  in  such  circumstances  as  the  materials  in 
this  case  were  supplied,  a  direct  lien  upon  the  property  as 
against  the  owner,  and  not  a  sub-lien  upon  the  moneys  pay- 
able by  the  owner  to  the  contractor  or  the  20  per  cent,  which 
the  statute  requires  to  be  set  apart  for  the  payment  of  the 
lienholders. 

The  section  relied  upon  is  sec.  2,  sub-sec.  3,  which  defines 
the  meaning  of  the  term  "  owner." 

"^ Owner*  shall  extend  to  and  include  any  person,  firm, 
association,  body  corporate  or  politic,  including  a  municipal 
corporation  and  railway  company,  having  any  estate  or  in- 
terest in  the  lands  upon  or  in  respect  of  which  the  work  or 
service  is  done,  or  materials  are  placed  or  furnished,  at  whose 
request  and  upon  whose  credit  or  on  whose  behalf  or  with 
whose  privity  or  consent  or  for  whose  benefit  any  such  work 
or  service  is  performed  or  materials  are  placed  or  furnished, 
and  all  persons  claiming  under  him  or  them  whose  rights  are 
acquired  after  the  work  or  service  in  respect  of  w^hich  the  lien 
is  claimed  is  commenced  or  the  materials  furnished  have 
been  commenced  to  be  furnished." 

There  must  be  read  in  connection  with  this  sec.  4,  which 
creates  the  lien: 
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'^Unless  he  signs  an  express  agreement  to  the  contrary 
.  .  .  any  person  who  .  .  .  furnishes  any  materials 
to  be  used  in  the  making  ...  of  any  erection  or  build- 
ing ...  or  any  of  them  for  any  owner  or  sub-contractor 
shall  by  virtue  thereof  have  a  lien  for  the  price  of  such  work, 
service,  or  materials  uppn  the  .  .  .  building  .  .  . 
and  the  lands  occupied  thereby  or  enjoyed  therewith  .  .  . 
upon  which  such  materials  are  placed,  or  furnished  to  be 
used,  limited  however  in  amount  to  the  sum  justly  due  to 
the  person  entitled  to  the  lien  and  to  the  sum  justly  owing 
(except  as  herein  provided)  by  the  owner." 

The  effect  of  theoe  sections  was  considered  first  by  the 
Chancellor  and  then  by  a  Divisional  Court  in  Graham  v.  Wil- 
liams, 8  0.  R.  478,  9  0.  R.  458.  There  the  claim  was  by  a 
material  man  who  had  supplied  bricks  to  a  person  who  had 
leased  lands  from  an  owner  with  an  option  to  purchase.  The 
contract  for  the  supplying  of  the  bricks  was  made  between 
the  claimant  and  the  tenant  and  on  the  tenant's  credit,  al- 
though the  owner  was  aware  that  they  were  being  supplied 
and  used  in  the  erection  of  builcLings  on  the  land.  The 
buildings  were  erected  by  the  tenant  under  an  oral  agreement 
to  that  effect  between  him  and  the  owner  subsequent  to  the 
lease,  by  which  the  owner  had  undertaken  to  lend  part  of  the 
money  required  for  the  buildings  to  the  tenant,  advancing 
the  same  as  the  work  progressed,  upon  the  security  of  tlie 
property.  The  tenant  did  not  exercise  his  right  to  purchase 
under  the  lease,  and  the  claimant  filed  his  lien  against  both 
the  tenant  and  the  owner,  and  brought  action  to  establish  the 
lien  against  the  interest  of  both  of  them.  It  was  held  first 
by  the  Chancellor  and  then  by  the  Divisional  Court  affirming 
him,  that  the  interest  of  the  o\mer  in  the  property  was  not 
charged;  that  it  requires  something  more  than  mere 
knowledge  of  the  work  being  done  to  bind  the  owner  under 
the  provisions  of  the  Mechanics'  Lien  Act,  and  that  the 
privity  and  consent  mentioned  in  the  Act  must  be  in  pur- 
suance of  an  agreement. 

The  sections  were  next  considered  by  the  late  Mr.  Justice 
Ferguson  in  Blight  v.  Ray,  23  0.  R.  415.  There  there  was 
an  oral  agreement  made  for  the  purchase  of  land,  which  it 
was  held  was  sufhcient  to  give  in  equity  the  ownership  of  tlie 
land  to  the  buyer.  The  buyer  employed  the  plaintiff  and  the 
defendant  Scott  (the  persons  claiming  the  mechanics'  lien<) 
to  do  work  and  furnish  materials  for  the  erection  of  a  build- 
ing upon  the  land.  The  evidence  shewed  that  d\iring  the 
progress  of  the  work  the  seller  was  aware  that  the  work  was 
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being  done  and  materials  supplied;  frequently  urged  the 
claimants  to  go  on  with  the  work,  and  promised  that  they 
should  be  paid  out  of  the  proceeds  of  a  mortgage  which  was 
to  be  effected  in  order  to  raise  money  to  pay  for  the  building. 

The  Judge  held  that  what  had  taken  place  l^etwcen  the 
material  man  and  the  owner  brought  it  within  the  provisions 
of  sub-sec.  3  of  sec.  2,  which  I  have  read,  and  that  the  ma- 
terial man  was  entitled  to  a  lien  upon  the  interest  of  the 
owner  in  the  land.  In  the  course  of  his  judgment  the  learned 
Judge  criticizes  an  expression  in  the  judgment  in  Graham  v. 
Williams  which  he  quotes,  "  that  privity  and  consent  must  be 
in  pursuance  of  an  agreement.'^  He  did  not  agree  in  that, 
and  would  have  gone  a  great  deal  further  than  that  and  have 
held  that  privity  and  consent  without  any  agreement  would 
be  suflScient  to  fix  the  owner  of  the  land  with  liability  for  the 
price  of  the  material  supplied. 

The  next  case  is  Gearing  v.  Bobinson,  27  A.  R.  364,  an 
appeal  in  a  mechanics*  lien  action  from  the  judgment  of  the 
then  senior  Judge  of  the  County  Court  of  York.  The  judg- 
ment of  the  Court  was  delivered  by  Mr.  Justice  Maclennan, 
who  expounds  the  meaning  of  these  two  sections,  expresses 
the  concurrence  of  the  Court  in  the  opinion  of  the  Divisional 
Court  in  Graharn  v.  Williams,  and  dissents  from  or  disagrees 
with  the  criticism  of  Mr.  Justice  Ferguson  upon  the  pai-t  of 
the  judgment  which  he  thought  was  not  correct.  After  deal- 
ing with  the  cases,  he  says :  "  I  think  the  lannruage  of  the 
sub-section  itself  calls  very  strongly  for  that  construction" — 
that  is,  the  construction  that  mere  knowledge  is  not  enough, 
mere  privity  and  consent  is  not  enough,  imless  there  is  a 
prior  agreement.  *^What  it  says  is,  that  the  person  whose  in- 
terest is  to  be  charged  is  to  be  one  at  whose  request,  and  cer- 
tain other  things,  the  work  is  done,  etc. :  which  means,  I  take 
it,  that  whatever  else  there  may  be,  there  must  be  a  request, 
either  express,  or  by  implication,  from  circumstances,  in  order 
to  give  rise  to  the  item.  It  is  sec.  4  of  the  Act  which  gives 
the  lien,  and  the  two  sections  must  be  read  together.  What 
sec.  4  says  is  that  the  contractor,  etc.,  performing  work  for 
any  owner,  etc.,  shall  have  a  lien  upon  the  land,  etc.,  upon 
which  the  work  is  done.  Eeading  sec.  2  (3)  with  sec.  4,  it 
would  be  thus  expresvsed:  A  contractor  perfoniimg  work, 
etc.,  for  any  owner,  at  his  request  and  upon  his  cn*dit,  or  on 
his  behalf,  or  with  his  privity  or  consent,  or  for  his  direct 
benefit,  shall  have  a  lien,"  etc.,  and  then  he  goes  on  to  shew 
that  on  the  fact<5  of  that  case  there  was  no  request  by  the  per- 
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son  against  whose  interest  the  lien  was  claimed  nor  had  the 
materials  been  furnished  upon  his  credit. 

It  is  not  quite  clear  to  my  mind  exactly  how  far  Mr.  Jus- 
tice Maclennan  intended  to  go  in  these  observations;  but  this 
much  it  seems  to  me  is  clear,  that  there  must  in  all  caseri,  to 
bind  the  owners  interest,  be  the  request,  the  furnishing  of 
the  materials  in  pursuance  of  that  request,  either  upon  the 
owner's  credit  or  on  his  behalf  or  with  his  privity  or  consent 
or  for  his  direct  benefit.  If,  in  addition  to  the  request,  one  or 
other  of  these  alternative  conditions  exist,  as  I  understand 
the  judgment,  the  lien  is  created  in  favour  of  the  material 
man. 

Here  the  evidence  shews  that  there  was  the  request. 
There  is,  I  think  (although  it  is  not  necessary  to  express  a 
decided  opinion  upon  that),  enough  to  shew  that  it  was  upon 
the  credit  of  the  owner,  in  the  sense  in  which  those  words  are 
used  in  the  Act,  although  not  upon  his  credit  in  the  sense 
that  any  personal  obligation  was  created  on  his  part  to  the 
person  who  supplied  the  materials,  that  they  were  supplied, 
and  it  certainly  was  with  his  privity  and  consent,  and  there- 
fore the  ease  comes  within  the  provisions  of  the  Act. 

There  is  another  case  (unreported),  Tennant  Planing  Mill 
Co.  V.  Powell,  also  a  decision  of  the  Court  of  Appeal,  in 
which  that  Court  adopted  the  view  of  the  Divisional  Court 
in  Graham  v.  Williams. 

We  think,  therefore,  that  the  claimants  were  entitled  to  a 
lien  upon  the  interest  of  the  owner  for  the  price  of  the  lum- 
ber which  was  supplied  for  the  building,  and  which  has  not 
already  been  paid  for.  There  is  no  dispute,  I  think,  as  to  the 
amount,  some  $402,  and  tlierefore  the  judgment  of  the  local 
Master  will  be  set  aside,  and  for  it  will  l)c  substituted  a  judg- 
ment declaring  the  rights  of  the  parties  according  to  our 
view,  with  cons(H)uent  relief. 

We.  think  it  is  not  a  case  in  which  there  should  be  any 
costs  of  the  contest  below  or  of  this  appeal,  to  either  party. 
Lillis  is  dead,  and  tlie  difficulty  which  has  arisen  has  oc*- 
curred  largely  owing  to  the  neglect  of  the  claimants  to  put 
into  writing  or  to  preserve  some  evidence  of  the  arrangement 
which  we  have  found  was  entered  into.  Then,  as  I  have  said, 
the  ground  upon  which  we  determine  the  case  in  favour  of 
the  claimants  does  not  appear  to  have  been  brought,  clearly, 
at  all  events,  to  the  attention  of  the  Master.  For  these  reasons 
we  think  the  cost??  sliould  be  dealt  with  in  the  way  I  have  in- 
dicated. 
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October  30th,  1905. 
divisional  court. 

JOHNSTON  V.  BARKLEY. 

Judgment — Action  to  Set  aside  Assignment  of  Chose  in  Ac- 
tion— Previous  Garnishing  Proceeding  in  Division  Court 
— Res  Judicata — False  Testimony  in  Division  Court — 
Fraud. 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J.,  4  0. 
W.  S.  453. 

The  appeal  was  heard  by  Meredith,  C.J.,  Falconbeidge, 
C.J.,  Street,  J. 

J.  Milden,  Cornwall,  for  plaintiff. 

G.  H.  Watson,  K.C.,  for  defendant. 

Street,  J. : — In  my  opinion,  the  appeal  in  this  case  should 
be  allowed.  The  decisions  in  the  English  Courts  treat  as 
applicable  to  both  foreign  and  domestic  judgments  the  prin- 
ciple that,  when  it  can  be  shewn  that  a  judgment  has  been 
obtained  by  fraud,  it  cannot  be  held  binding  upon  the  party 
against  whom  the  fraud  has  been  practised;  and  further,  that 
.  such  fraud  may  be  shewn  although  it  may  involve  a  recon- 
sideration of  the  very  facts  upon  which  the  former  judgment 
was  recovered,  and  although  it  may  consist  in  the  presenta- 
tion to  the  Court  of  evidence  that  the  judgment  impeached 
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was  obtained  by  perjured  evidence  to  which  the  Court  upon 
the  first  trial  gave  credit :  Abouloff  v.  Oppenheimer,  10  Q.B. 
D.  295;  Vadala  v.  Lawes,  25  Q.  B.  D.  310;  Cole  v.  Langford, 
[1898]  2  Q.  B.  36. 

I  do  not  find  the  cases  upon  the  subject  to  turn  upon  the 
difference  suggested  in  an  article  in  the  Law  Times,  vol.  105, 
p.  123,  headed:  ^'Judgments  obtained  by  fraud — distinc- 
tion between  judgments  obtained  by  extrinsic  fraud  and  those 
obtained  by  perjury  at  the  trial." 

I  think  we  should  follow  the  later  English  cases  rather 
than  Woodruff  v.  McLennan,  14  A.  B.  242,  which  was  decided 
in  the  face  of  Abouloff  v.  Oppenheimer,  but  before  the  later 
cases  in  England:  see  Hollender  v.  Ffoulkes,  26  0.  R.  61. 

Many  eases  upon  the  subject,  both  English  and  American, 
are  collected  and  elaborately  reviewed  by  the  Supreme  Court  of 
the  United  States  in  Hilton  v.  Guyot,  159  IT.  S.  113 — see 
especially  pp.  207-209. 

The  present  action  is  not  actually  brought  to  set  aside  the 
former  decision  in  the  Division  Court,  but  it  attacks  the  same 
assignment  whicji  that  Court  upheld.  The  decision  of  the 
Division  Court  is  pleaded  as  res  judicata,  and,  instead  of 
amending  and  attacking  the  judgment  upon  the  ground  of 
fraud,  plaintiff  merely  joined  issue  upon  the  defence.  The 
whole  of  the  evidence,  however,  which  could  have  been 
given  had  the  action  been  brought  to  declare  the  judgment 
not  binding  upon  plaintiff  because  of  the  fraud,  was  received 
at  the  trial,  and  the  whole  question  has  been  argued  before 
us  as  if  the  action  had  been  properly  fjamed  for  the  pur- 
pose, and  there  would  be  no  object  to  be  gained  by  sending 
the  record  back  for  formal  amendment  and  re-trial.  There 
is  much  evidence,  both  new  and  material,  before  us  in  the 
present  ease  which  was  not  before  the  Judge  in  the  Division 
Court,  and  which  could  not  by  reasonable  diligence,  I  think, 
have  been  discovered  before  the  trial  in  that  Court;  and  the 
result  of  it  is  to  leaA^e  no  doubt  upon  my  mind  that  the  deci- 
sion in  the  Division  Court  was  procured  by  gross  perjury 
and  fraud,  and  was  unjust  to  plaintiff. 

T  can  see  no  way  by  which  plaintiff  could  have  remedied 
his  position  by  any  proceeding  in  the  Division  Court  in  which 
the  judgment  complained  of  was  rendered:  Re  Nilick  v. 
Maries,  31  0.  R.  677. 
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The  broad  principle  laid  down  in  Aboulolf  v.  Opjpenheimer 
is  that  our  Courts  will  not  allow  a  judgment  which  can  be 
clearly  shewn  to  have  been  obtained  by  fraud,  to  be  enforced; 
that  principle  was  there  applied  in  the  case  of  a  foreign  judg- 
ment, but  it  is  said  to  be  equally  applicable  to  judgments  ob- 
tained in  England ;  and  I  see  no.  reason  for  holding  that  a 
judgment  in  a  Division  Court  is  to  be  exempted  from  the 
ojieration  of  the  principle. 

It  is  obviously  necessary,  in  order  to  prevent  an  abuse  of 
the  right  to  have  a  judgment  re-opened  upon  the  ground  of 
fraud,  that  the  fraud  should  be  that  of  the  party  who  has 
obtained  the  judgment;  that  it  should  be  clearly  made  out; 
and  that  it  should  have  undoubtedly  been  at  the  foundation 
of  the  decision  which  has  been  attacked;  and  the  attacking 
irarty  must  be  prepared  to  shew  this  upon  an  application  to 
stay  his  action  as  frivolous  and  vexatious :  Boswell  v.  Coaks, 
6  6.  S.  167;  Birch  v.  Birch,  [1902]  P.  62. 

In  coming  to  my  conclusions,  I  follow  Abouloff  v.  Oppen- 
heimer  and  Vadala  v.  Lawes,  which  draw  no  distinction  be- 
tween the  fraud  which  consists  in  presenting  perjured  evi- 
dence to  the  Court,  and  that  which  is  collateral  to  the  merits 
of  the  case.  This  distinction  is  recognized  by  the  Supreme 
Court  of  the  United  States  in  Hilton  v.  Guyot,  supra,  and 
by  our  own  Court  of  Appeal  in  Woodruff  v.  McLennan, 
supra,  but  the  House  of  Lords  does  not  seem  to  have  had  the 
question  presented  to  it  as  yet.  Meantime  there  is  no  doubt 
that  the  wide  doctrine  which  appears  to  be  the  result  of  the 
English  and  American  cases  at  present,  impairs  to  a  very 
considerable  extent  the  finality  of  all  judgments. 

In  my  opinion,  the  judgment  for  defendants  should  be 
set  aside,  and  judgment  entered  for  plaintiff  for  the  relief 
prayed,  with  costs  here  and  below. 

Falconbridge,  C.J. : — I  agree. 

Meredith,  C.J. : — I  agree  with  the  judgment  of  my 
brother  Street,  though  if  we  were  not  bound  by  the  decided 
cases  in  England  and  in  this  province  to  hold  otherwise,  I 
should  probably  come  to  the  conclusion  that  a  more  correct 
principle  is  enunciated  by  the  Supreme  Court  of  the  United 
States  in  Hilton  v.  Guyot,  in  accordance  with  which  the 
judgment  of  my  brotlior  Anglin  was  pronoimced. 
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OOTOBEU  ;UsT,  1905. 
DIVISIONAL  COURT. 

KEOGH  V.  BRADY. 

Evidence  —  Examination  of  Witnesses  in  Foreign  State  — 
Letters  Rogatory — Necessity  for — Jurisdiction  of  Local 
Master. 

Appeal  by  plaintiff  from  order  of  Street,  J.,  in  Cham- 
bers, setting  aside  order  of  local  Master  at  Peterborough 
directing  the  issue  of  letters  rogatory  to  a  Court  at  Buffalo, 
N.Y.,  for  the  purpose  of  compelling  the  attendance  of  one  of 
the  defendants  for  examination  at  Buffalo. 

D.  O'Connell,  Peterborough,  for  plaintiff. 

B.  W.  Eyre,  for  defendants. 

The  judgment  of  the  Court  (Falcoxb ridge.  C.J.,  Brit- 
TON.  J.,  Clute,  J.),  was  delivered  by 

Falconbridge,  C.J. : — Apart  from  the  question  of  the 
jurisdiction  of  the  local  Master  to  make  the  order,  no  suffi- 
cient reason  or  necessity  has  been  shewn  for  its  making.  Or- 
ders of  this  kind  are  not  granted  unless  absolutely  necessary 
for  the  purposes  of  justice:  Holmested  and  Langton's  Judi- 
cature Act,  3rd  ed.,  p.  722;  Ehrmann  v.  Ehrmann,  [1896]  2 
Ch.  ()11.  In  the  only  two  cases  that  I  know  of  in  which  let- 
ters rogatory  were  issued  in  this  province,  viz.,  United  States 
V.  Denison,  2  Ch.  Ch.  176,  and  Ee  Kirchoffer  v.  Imperial 
Loan  and  Investment  Co.,  7  0.  L.  R.  296,  3  0.  W.  R.  390, 
the  witness  had  refused  to  attend  and  testify  before  the  com- 
mission. 

Appeal  dismissed  with  costs. 


October  31st.  190"). 
divisional  court. 

CUTTEN  v.  MITCHELL. 

Discovery  —  Production  of  Documents  —  Affidavit  of  Docu- 
ments —  Partnership  Account  —  Special  Agreement  — 
Fraud — Sfatement  Furnished  by  Employer. 

Appeal  by  defendant  Mitchell  from  order  of  Anolix.  J.. 
ante  497,  requiring  appellant  to  file  a  further  affidavit  on 
production  and  make  discovery  of  a  certain  document. 

H.  Guthrie,  K.C.,  and  C.  A.  Moss,  for  appellant. 

R.  McKay,  for  plaintiffs. 
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The  Court  (Falconbridge,  C.J.,  Clute,  J.,  Bhitton, 
J.),  held  that,  having  regard  to  the  general  rules  governing 
discovery,  and  to  the  fact  that  the  document  was  probably 
material  upon  the  plaintiffs'  partnership  claim,  the  document 
should  be  produced.  The  Court  did  not  pass  upon  the  ques- 
tiop.  with  regard  to  sec.  3  of  B.  S.  0.  1897  ch.  157,  dealt  with 
by  Anglin,  J. 

Appeal  dismissed  with  costs. 

[Correction:  In  the  judgment  of  Anglin,  J.,  ante  at  p. 
4ii8,  8th  line  from  top,  for  "  defendants"  read  "plaintiffs."] 


Cartwriqht.  Master.  November  1st.  1905. 

chambers. 

GRANDIN  v.  XEW  ONTARIO  S.S.  CO.  AND  CANA- 
DIAN NORTHEEN  E.  W.  CO. 

Parties — Joinder  of  Defendants — Causes  of  Action — Sepor 
rate   Torts — Joint   Cause   of  Action — Election, 

^lotion  by  defendant  steamship  company  for  an  order 
requiring  plaintiffs  to  elect  against  which  defendant  com- 
pany they  will  proceed. 

W.  A.  Logie,  Hamilton,  for  applicants. 

W.  H.  Blake,  K.C.,  for  defendants  the  Canadian  North- 
ern R.  W.  Co. 

Casey  Wood,  for  plaintiffs. 

The  Master  : — In  this  and  three  other  actions  plaintiffs 
seek  to  recover  damages  for  injuries  received  on  31st  Mav 
lasl. 

The  statement  of  claim  alleges  that  plaintiff  was  hired  by 
the  railway  company  to  work  in  unloading  steamers  at  their 
freight  dock  at  Port  Arthur,  and  that  while  unloading  a 
steamer  owned  by  the  steamship  company  he  was  ordered 
(paragraph  4)  "  by  the  head  stevedore  of  the  railway  com- 
]>any  to  go  on  board  said  steamer  and  stand  on  the  hatch  cover, 
which  covered  one-half  of  the  hatch  over  the  hold  of  the  said 
steamer,  and  remove  freight  as  the  same  was  hoisted  out  of 
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the  hold.  The  said  freight  was  lioisted  out  of  the  hold  by  a 
cable  attached  to  a  winch  on  the  said  steamer  .  .  .  oper- 
acea  by  a  winchman  in  the  employ  of  the  defendant  steamflhij) 
company.  The  defendant  railway  companjs  foreman  or 
head  stevedore  gave  signals  to  said  winchman  when  to  start 
and  stop  said  winch." 

Paragraph  5 :  "  By  reason  of  the  negligence  and  unskilful- 
ness  of  defendants'  servants  and  agents,  the  said  head  steve- 
dore and  the  said  winchman,  the  cable  caught  under  the 
hat(.-h  cover  and  threw  plaintiff  to  the  bottom  of  the  hold  of 
the  steamer  V  and  caused  the  serious  injuries  for  which  plain- 
tiff seeks  to  recover  damages.     .     .     . 

Mr.  Wood  argued  that  the  present  case  was  distinguis]ja1»'o 
from  Geiger  v.  Grand  Trunk  R.  W.  Co.,  4  0.  W.  R.  152,  and 
cases  there  cited.  To  do  this  successfully  it  must  be  shewn 
that  the  present  plaintiffs  have  a  joint  cauise  of  action  against 
both  companies,  and  not  merely  that  they  have  suffered  an 
injury  to  which  in  one  sense  both  defendants  contributed,  as 
was  the  case  in  Geiger  v.  Grand  Trunk  R.  W.  Co.,  and  in  all 
the  cases  from  Sadler  v.  Great  Western  R.  W.  Co.,  [1896] 
A.  C.  450,  downward.  These  are  discussed  by*  Osier,  J.A.,  in 
Hinds  V.  Town  of  Barrie,  6  0.  L.  R.  656,  2  0.  W.  R.  995, 
in  a  way  that  leaves  nothing  that  can  usefully  be  added. 

Here  the  allegation  in  the  5th  paragraph  is  substantially 
identical  with  the  9th  paragraph  in  Geiger  v.  Grand  Trunk 
R.  W.  Co.,  and  the  pame  reasoning  would  seem  to  apply. 
Either  the  stevedore  was  negligent -and  unskilful  in  giving  the 
signal  to  the  winchman  which  led  to  the  accident,  in  which 
case  the  railway  company  would  be  liable,  or  he  was  acting 
properly,  and  the  negligence  and  want  of  skill  was  on  the 
part  of  the  winchman,  and  then  the  steamship  company  would 
be  liable  prima  facie. 

It  is,  of  course,  possible  that  there  may  nave  been  negli- 
gence and  want  of  skill  on  the  part  of  both  stevedore  and 
winchman.  If  so,  "  these  wrongful  acts  would  give  rise  to  a 
separate  cause  of  action  against  each  defendant,  though  their 
injurious  result  may  be  increased  or  even  sensibly  caused  by 
the  concurrence  of  both  :*'  per  Osier,  J. A.,  in  Hinds  v.  To^ti 
of  Barrie.  There,  as  in  Sadler  v.  Great  Western  R.  W.  Co., 
the  d-amage  to  the  plaintiff  was  largely  due  to  the  "  concur- 
rence "  of  the  torts  alleged.  But  that  fact  was  not  consid- 
ered to  make  the  wrongdoers  joint  tort-feasors  so  as  to  give  a 
joint  cause  of  action. 
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I  am  bound  by  my  own  decisions  in  Geiger  v.  Grand  Trunk 
B.  W.  Co.  and  a  later  case  of  King  v.  5f  asmith  Co.  and  Toronto 
B.  W.  Co.  (not  reported).     .     .     . 

An  order  will  go  as  in  Chandler  and  Massey  v.  Grand 
Trunk  B.  W.  Co.,  2  0.  W.  B.  286,  or  as  in  Geiger  v.  Grand 
Trunk  B.  Wv.  Co.,  if  plaintiffs  prefer  to  have  it  in  that  form. 


Cabtwright,  Master.  November  1st,  1905. 

COPBLAND-CHATTEBSON    CO.   v.   BUSINESS    SYS- 
TEMS  LIMITED. 

Pleading — Statement  of  Claim — Joinder  of  Causes  of  Action 
— Introductory  Statements  —  Libel  —  Special  Damage — 
Infringement  of  Several  Patents  for  Inventions — Com- 
pantf — Wrongs  before  Incorporation. 

Plaintiffs  by  their  statement  of  claim  alleged  that  they 
devised  the  loose  leaf  ledger  system  of  book-keeping,  and  were 
carrying  on  a  very  profitable  business  up  to  the  commence- 
ment of  the  action  in  July  last.  The  defendants  King,  Baird, 
Harcourt,  Trout,  and  Archibald  had  all  been  in  plaintiffs' 
employment  under  written  contracts,  until  discharged  about 
14th  June.  On  the  next  day  Hoose,  who  was  assistant  fore- 
mai»  of  plaintiffs*  machine  shop,  left  without  giving  any 
notice.  The  5  first  named  defendants  all  occupied  positions 
in  which  they  acquired  a  full  and  intimate  knowledge  of 
plaintiffs'  methods  of  business,  their  various  appliances  for 
making  the  goods  supplied,  and  the  names  of  their  customers. 
Commencing  with  February  last,  these  5  defendants,  while 
still  in  plaintiffs*  service,  conspired  together  and  formed  the 
design  of  making  use  of  their  knowledge  to  create  a  rival 
company,  and  for  this  purpose  secured  copies  of  the  plaintiffs* 
drawings,  plans,  tools,  and  all  other  necessary  information, 
and,  having  procured  the  incorporation  of  the  defendant 
company,  circulated  a  prospectus  of  this  new  company,  in 
which  they  made  statements  of  the  profitable  character  of  the 
business,  derived  from  the  confidential  information  they  had 
obtained  while  in  plaintiffs'  service.  In  pursuance  of  the 
same  object,  they  solicited  plaintiffs'  servants  to  break  their 
contracts  and  join  defendants,  using  for  that  end  the  afore- 
said confidential  information. 
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The  defendants  also  removed  from  plaintiffs'  offices  sev- 
eral thousand  copies  of  sales  records,  of  which,  as  of  other 
important  documents  and  drawings  of  the  plaintiffs,  they 
have  possession.  These,  as  well  as  tools  of  the  plaintiffs,  they 
intend  to  use  for  their  own  profit  and  to  the  injury  of  the 
plaintiffs.  The  statement  of  claim  then  sets  out  with  some 
detail  the  four  patents  which,  it  is  alleged,  the  defendant 
company  are  infringing,  and  gives  instances  of  such  infringe- 
ment. 

Finally  paragraph  47  alleges  that  "  all  the  wrongful  acts 
done  as  hereinbefore  alleged  were  for  the  benefit  of  all  the  de- 
fendants, who  all  ratified  and  adopted  all  the  said  wrongful 
acts  " 

Paragraph  48  alleges  that  "by  reason  of  the  'several 
wrongful  acts  of  the  defendants  as  aforesaid  the  plaintiffs 
have  suffered  heavy  damages."  And  the  first  clause  of  the 
prayer  for  relief  is:  "Damages  for  the  said  conspiracy  and 
for  the  several  wrongful  acts  done  in  furtherance  thereof/* 

The  previous  statement  of  claim  was  moved  against; 
and  in  pursuance  of  the  order  then  made,  a  new  one  was  de- 
livered.    This  was  again  moved  against. 

G.  H.  Kilmer,  for  defendants. 

W.  E.  Eaney,  for  plaintiffs. 

The  Master: — The  objections  are  mainly  tliese:  (1) 
improper  joinder  of  causes  of  action;  (2)  that  some  para- 
graphs are  embarrassing  as  not  stating  whether  they  are 
relied  on  as  grounds  of  action  or  are  merely  introductory; 
(3)  that  paragraph  14  charges  libel  but  does  not  allege  any 
special  damage;  and  (4)  that  the  alleged  infringements  of  4 
patents  cannot  be  united  in  one  action,  much  less  can  they 
be  joined  with  the  other  alleged  causes  of  complaint. 

As  to  the  first  ground  of  complaint,  I  would  refer  to  the 
jud^rment  in  Evans  v.  Jaffray,  1  0.  L.  R.  21,  and  what  I 
ventured  to  say  on  this  in  Andrews  v.  Forsyth,  7  0.  L.  R. 
188,  3  0.  W.  R.  307.  The  present  is  undoubtedly  an  equity 
action.  Still  it  is  clear  from  Hoole  v.  Speak,  [1904]  2  Ch. 
732,  that  the  defendant  company  cannot  be  liable  for  any- 
thing done  before  incorporation.  As  was  said  there  by  Keke- 
wich,  J.,  there  is  no  authority  for  the  proposition  that  there 
can  be  any  such  thing  as  "a  civil  remedy  against  a  tort- 
feasor on  the  ground   of   his  being   an   accessory  after  the 
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fact/'  This  prevents  the  defendant  company  being  attacked 
for  anything  done  prior  to  being  incorporated. 

The  date  of  incorporation  \s  not  given  in  this  statement 
of  claim,  but  in  the  first  it  was  stated  (no  doubt  correctly) 
as  being  about  the  middle  of  July. 

The  objection  is  no  doubt  substantial.  But,  as  the  date 
is  not  given,  I  think  there  is  no  power  to  deal  with  this  in 
Chambers.  Even  if  disclosed,  the  objection  would!  be  in  the 
nature  of  a  demurrer  for  want  of  equity  and  so  must  bo 
raised  in  Court:  see  Knapp  v.  Carley,  7  0.  L.  B.  409,  3 
0.  W.  R.  187.  Then  paragraphs  16,  18,  21,  and  22  are  said 
to  be  embarrassing.  Of  these,  paragraph  16  alleges  the  dis- 
closure by  defendants  of  confidential  information  through 
the  publication  of  the  prospectus,  and  paragraph  18  charges 
the  wrongful  removal  and  retention  of  copies  of  sales 
records  and  other  documents  and  drawings,  intending  to  use 
them  for  their  own  advantage  and  to  the  injury  of  plaintiffs. 
These,  so  far  as  I  can  see,  are  not  objectionable,  but  merely 
matters  of  inducement,  and  I  am  of  the  same  opinion  as  to 
paragraphs  21  and  22,  which  allege  the  wrongful  making 
of  copies  of  drawings  and  measurements  of  machinery  to  en- 
able defendants  to  succesfully  infringe  plaintiffs'  patents, 
which  seems  to  be  the  main  and  substantial  ground  of  the 
action.  Unless  plaintiffs  can  succeed  in  this,  they  will  gain 
nothing  by  success  on  the  other  branches  of  the  case.  This, 
I  think,  was  stated  by  Mr.  Eaney  on  the  argument.  Parar 
graph  14  is  specially  objected  to  by  Mr.  Kilmer.  This  sets 
out  the  prospectus  whose  circulation  plaintiffs  seek  to  re- 
strain. It  is  alleged  that,  as  no  special  damage  is  stated,  the 
paragraph  should  be  expunged.  This  again  is  matter  of 
demurrer.  But  it  may  be  argued,  perhaps  successfully,  that 
it  is  a  p^irt  of  the  whole  plan  of  defendants,  and  that,  so  far 
as  it  is  necessary  to  claim  damage,  this  has  been  done  by 
paragraph  48  and  the  prayer  for  relief. 

There  still  remains  the  objection  that  the  allegedl  in- 
fringements of  the  4  patents  cannot  be  joined  in  one  action, 
and  much  less  can  they  be  united  with  the  other  causes  of 
action.  Great  reliance  in  support  of  this  proposition  was 
placed  on  the  late  case  of  Saccharin  v.  Wild,  [1903]  1  Ch. 
410,  and  especially  on  the  judgments  in  the  Court  of  Ap- 
peal at  pp.  422  et  seq.  That  case,  however,  turned  on  the 
special  facts.  There  the  23  patents  alleged  to  have  been  in- 
fringed were  held  by  the  Court  of  Appeal  to  be  divisible  into 
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3  classes,  and  plaintiffd  were  not  allowed  to  controvert  this 
assumption.  They  were,  therefore,  directed  to  proceed  on 
any  3  which  they  might  prefer.  No  doubt  they  would  elect 
to  proceed  on  one  of  each  class. 

It  does  not  seem,  therefore,  that,  as  a  matter  of  plead- 
ing, the  joinder  of  the  4  patents  is  irregular  or  emlmrrassing. 
Whether  they  can  be  more  conveniently  tried  togetlier  or 
separately,  and  whether  with  or  apart  from  the  other  causes 
of  action,  will  be  determined  in  due  course. 

Having  lately  had  to  consider  this  important  and  some- 
times difficult  question  of  joinder  of  causes  of  action,  I  have 
reached  the  following  result  as  to  this  case. 

All  claims  for  wrongs  alleged  to  have  been  committed  by 
all  the  defendants  jointly  and  subsequently  to  the  incor- 
poration of  the  defendant  company,  can  be  joined,  but  no 
others.  The  individual  defendantd  cannot  be  attacked  in 
this  action  for  anything  done  by  them  prior  to  the  birth  of 
the  Business  Systems  Company.  The  statement  of  claim 
must  be  amended  so  as  to  conform  to  this  ruling,  both  in  the 
statement  itself  and  in  the  prayer  for  relief.  If  the  para- 
graphs which  set  out  the  alleged  wrongful  acts  of  the  indi- 
vidual defendants  before  the  incorporation  of  the  defendant 
company,  are  to  be  allowed  to  remain,  it  must  be  only  as  a 
matter  of  inducement,  as  already  pointed  out,  and  it  must 
be  made  quite  clear  that  these  are  in  no  way  in  issue  in  the 
present  action,  so  that  (for  instance)  no  discovery  can  be  had 
in  respect  of  them. 

I  regret  much  that  plaintiffs  find  it  somewhat  diflBcult  to 
frame  their  action  so  as  to  comply  with  the  Eules.  The  fre- 
quent use  of  companies  has  tended  to  make  this  more  per- 
plexing. It  is  not  easy  to  separate  in  one's  mind  a  company 
from  those  who  compose  it  or  control  it;  but  they  are  as  dis- 
tinct as  twin  brothers,  however  alike  they  may  be.  An  order 
will  issue  that  plaintiffs  amend  their  statement  of  claim 
within  a  week  or  10  days,  and  that  defendant*  have  10  days 
after  service  of  the  amended  statement  of  claim  to  serve 
their  statement  of  defence. 

The  motion  has^  not  been  wholly  successful,  but  such  a 
measure  of  relief  has  been  obtained  that  I  think  the  co^ts 
must  be  to  defendants  in  the  cause. 
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Cartwright,  Master.  November  3rd,  1905. 

chambers. 

SPARROW  V.  RICE  AND  BARTON. 

Writ  of  Summons — Service  out  of  Jurisdiction — Service  vn 
Co-defendant  in  Jurisdiction  —  Partnership — Rule  1G2 
(g) — Action  "  Properly  Brought  "  in  Ontario. 

Motion  by  defendant  Barton  to  set  aside  order  for  ser- 
vice out  of  the  jurisdiction  of  notice  of  writ  of  summonej 
and  service  of  the  writ  thereunder  upon  defendant  Barton, 
under  Rule  162  (g). 

R.  McKay,  for  defendant  Barton. 

C.  A.  Moss,  for  plaintiffs. 

The  Master: — The  parties  are  all  foreigners,  and  the 
action  is  for  alleged  breach  of  a  contract  to  be  performed  in 
the  province  of  Quebec.  Plaintiffs  are  for  some  reason  do- 
sirous  of  having  judgment  in  this  province.  They  issued  a 
writ  here  and  sucqeeded  in  serv^ing  Rice.  Then  they  obtained 
the  usual  ex  parte  order  for  service  on  Barton,  which  it  is 
now  sought  to  set  aside. 

The  parties  are  sued  as  individuals  and  not  as  partners, 
so  that  the  argument  based  on  Rule  222  does  not  apply.  I 
a^ee  with  the  construction  of  that  Rule  contended  for  by 
Mr.  Moss — that,  even  if  the  partnership  still  existed  (which 
it  was  said  it  does  not),  it  is  not  obligatory  to  sue  the  firm 
— the  separate  partners  can  be  sued  as  individuals,  as  was 
done  here,  at  a  plaintiff's  option. 

Then  it  was  argued  that  tie  words  of  sub-sec.  (g)  "  pro- 
perly brought  '^  should  receive  a  strict  construction,  and  tliat 
it  was  not  intended  to  apply  to  a  case  like  the  present  Here 
it  was  contended  that  the  action  on  its  face  was  not  "pro- 
perly brought^'  in  this  province.  With  this  I  am  not  able 
to  agree.  As  was  said  by  Osier,  J.A.,  in  Murphy  v.  Phoenix 
Bridge  Co.,  18  P.  R.  495,  at  p.  497,  "  the  contention  of  the 
defendants  that  no  action  would  lie  in  the  Courts  of  this 
coimtry,  because  they  cannot  under  our  Rule  be  sued  as 
foreigners  out  of  the  jurisdiction,  is  not  maintainable."  He 
then  goes  on  to  quote  from  Jackson  v.  Spittall,  L.  R.  5  C.  P. 
542,  549,  which  is  to  the  effect  that  though  every  fact  arose 
abroad    and  the    dispute  was    between    foreigners,    yet    the 
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Courts  would  clearly  determine  the  cause  if  in  its  nature 
transitory,  and  if  the  defendant  had  been  served  with  a  writ 
while  in  £ngland. 

How  far  such  a  judgment  would  be  of  any  practical  bene- 
fit is  for  plaintiffs  to  consider.  That  it  is  thought  to  be  use- 
fid  is  shewn  by  their  submission  to  the  necessity  of  giving 
security  for  costs. 

So  far  as  appears  at  present,  the  action  is  properly 
brought  here.  If  the  contrary  can  be  shewn  hereafter,  no 
doubt  this  Court  will  dismiss  it  with  costs. 

The  motion  therefore  fails  and  is  dismissed  with  costs 
to  plaintiffs  in  the  cause. 

The  defendant  Barton  will  have  two  weeks'  further  time 
to  put  in  his  defence. 


Cartwright,  Master.  November  3rd,  1905. 

chambers. 

GKEER  V.  SAWYEB-MASSEY  CO. 

Venue  —  Motion  to  Change  —  Action  to  Rescind  Contract — 
Construction  of  Proviso  in  Contract  as  to  Place  of  Tri'tl 
— Jury  Notice. 

Motion  by  defendants  (1)  to  strike   out  the   jury  notice, 
and  (2)  to  change  the  venue  from  Orangeville  to  Hamilton. 
Grayson  Smilli,  for  defendants. 
C.  A.  Moss,  for  plaintiff. 

The  Master: — This  action  is  of  the  same  character  as 
that  of  Dulmage  v.  White,  4  0.  L.  R.  121. 

Plaintiff  purchased  a  threshing  machine,  etc.,  from  de- 
fendant company  in  September,  1904,  and  gave  certain  notes 
in  payment.  The  two  first  of  these  came  due  in  January, 
1905. 

The  machine  was  not  satisfactory  to  plaintiff,  and  cer- 
tain dealings  and  correspondence  took  place  in  respect  there- 
to. Plaintiff  alleges  in  the  statement  of  claim  that  de^ 
fendants'  agent  agreed  to  cancel  the  original  agreement^ 
which  contained  the  usual  conditions  and  warranties,  and 
return  the  notes  if  the  machine  coidd  not  be  made  satisfac- 
tory; and  that,  after  a  second  test,  defendants'  agent  admitr 
ted  that  nothing  could  be  done  with  the  machine.  Plaintiff 
claims:  (1)  to  have  the  notes  cancelled  and  delivered  up; 
(2)  to  have    the   September    agreement    cancelled    and    the 
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registration  vacated;  (3)  damages  for  breach  of  warranties 
and  agreements;  (4)  return  of  freight  paid  by  plaintiff;  and 
(5)  further  relief. 

For  defendants  it  was  argued  that  this  action  is  gov- 
erned by  the  proviso  in  the  September  agreement :  "  Any 
Division  Court  action  hereunder  shall  be  entered,  tried,  and 
finalfj'  disposed  of  in  the  1st  or  9th  Division  Court  of  the 
county  of  Wentworth,  and  any  other  action  shall  be  tried  at 
Hamilton." 

For  plaintiff  it  was  strenuously  argued  tliat  this  was  not 
an  action  under  that  agreement,  but  on  the  alleged  new  oral 
agreement  to  cancel  the  first  agreement  and  return  the  notes. 
But  it  does  not  seem  to  me  that  this  can  prevail.  It  was  not 
until  defendants  had  commenced  an  action  in  a  County 
Court  on  the  two  first  notes  that  this  action  was  brought; 
and  an  order  was  therein  made  staying  that  action  until  the 
present  action  was  disposed  of;  and  the  notes  are  now  made 
the  subject  of  a  counterclaim. 

An  action  brought  to  set  aside  an  a^eement  and 
have  notes  given  thereunder  returned,  and  for  damages  for 
breach  of  warranties  and  agreements  therein  set  forth  to  the 
amount  of  $1,000,  seems  clearly  an  action  brought  "here- 
under." 

The  fact  that  plaintiff  in  his  statement  of  claim  allies 
that,  under  a  new  oral  agreement,  the  original  written  con- 
tract was  rescinded,  does  not  make  his  action  less  an  action 
in  respect  of  the  written  agreement  or  "  thereunder." 

Even  if  I  were  of  a  contrary  opinion,  it  would  be  my 
duty  to  follow  the  decision  of  my  predecessor  ...  in 
Dulmage  v.  White,  supra.  I  would  do  this  in  deference  to 
Cruso  v.  Bond,  9  P.  R.  Ill,  at  p.  117  (and  see  S.  C,  1  0.  B. 
at  p.  38T),  and  also  in  ol>edience  to  the  principle  of  sec-. 
81  (2)  of  the  Judicature  Act. 

To  hold  otherwise  would  be  an  invitation  to  purchasers 
imder  such  agreements  to  forthwith  commence  proceeding.- 
for  rescission,  as  has  been  done  in  this  case.  In  this  way  a 
purchaser  coidd  have  the  action  tried  in  his  own  county  or 
at  any  other  place  which  the  Rules  would  allow.  Being  of 
this  opinion,  it  is  unnecessary  to  go  into  any  question  of  the 
preponderance  of  convenience. 

There  remains  the  question  as  to  the  regularity  of  plain- 
tiff^s  jury  notice.  I  am  of  opinion  at  present  that  it  is  not 
irregular  under  the  decision  in  Sawyer  v.  Robertson,  19  P. 
R.  172,  by  rea«on  of  the  3rd  and  4th  paragraphs  of  the 
prayer  for  relief.     It   is  not  necessary  to  decide  this,  how- 
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ever,  as  defendants  are  willing,  if  plaintiff  so  desires,  that 
the  case  should  go  to  trial  at  the  Hamilton  winter  assizes, 
when  the  trial  Judge  can  exercise  his  discretion.  As  these 
winter  assizes  will  be  practically  a  continuation  of  the  non- 
jury sittings,  which  only  begin  on  18th  December,  no  time 
will  be  lost  by  the  apparent  delay. 

As  the  success  on  the  motion  has  been  divided,  and  sff  the 
construction  of  the  agreement  on  the  question  of  venue  was 
at  least  open  to  argument,  I  make  the  costs  costs  in  the  cause 
to  the  successful  party. 


Meredith,  J.  November  3rd,  1905. 

weekly  court. 
Be  McNICOL.. 

Will — Construction — Devise  of  West  Half  of  Lot  with  Limi- 
tations— Codicil  Substituting  East  Half — Implication  of 
Limitations — Estate. 

Motion  by  John  McNicol  under  Rule  938  (a)  for  an 
order  determining  certain  questions  arising  upon  the  will 
and  codicil  of  Colin  McNicol,  deceased. 

B.  S.  Bobertson,  Stratford,  for  John  McNicol. 
G.  G.  Mcpherson,  K.C.,  for  executors  and  for  Mary  Mc- 
Nicol and  others. 

E.  Sydney  Smith,  K.C.,  for  Archibald  McNicol. 
J.  E.  Meredith,  for  infants. 

Meredith,  J.: —  ...  By  the  will  the  testator's 
son  John  had  been  given  certain  rights  in  the  west  half  of  a 
farm  lot — it  had  been,  roughly  stated,  given  for  thjB  benefit 
of  him  and  his  wife  and  family.  The  other  half  of  the  same 
lot  had  been,  by  the  will,  given,  again  roughly  speaking,  to 
another  son  or  for  his  benefit. 

For  some  reason,  not  appearing  in  the  codicil  or  will, 
but  which,  doubtless,  the  circumstances  surrounding  the 
testator  at  the  time  when  the  codicil  was  made,  and  their 
difference  from  those  existing  when  the  will  was  made,  if 
brought  to  light  by  evidence,  would  make  plain,  he  desired 
to  change  the  half  lots  from  the  one  to  the  other  of  the 
beneficiaries;  to  give  the  east  half  where  in  his  will  he  had 
given  the  west  half  and  vice  versa. 

The  mode  taken  to  effect  this  purpose  was  a  somewhat 
crude  one;  but  not  crude  or  uncertain  enough  to  cause  to 
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me  any  doubt  as  to  the  testator's  intention.  He  revoked  the 
"  bequest "  to  John  of  the  west  half  of  the  lot  and  gave  to 
him  the  east  half  "on  the  same  terms  and  conditions  as 
mentioned  in  said  will  of  said  west  half  ;^^  and  he  revoked 
the  "  bequest "  to  his  other  son  of  the  east  half  of  the  lot 
and  gave  to  him  the  west  half;  and  "in  all  other  respects*' 
confirmed  the  will. 

It  was  not  the  testator's  intention  to  deprive  John's  wife 
or  his  children  of  all  their  rights  under  the  will,  for  there  is 
no  expressed  revocation  of  them — the  expressed  revocation 
is  of  the  bequest  to  Jolm;  and  it  was  not  his  intention  that 
the  other  son  should  take  the  west  half  subject  to  the  provi- 
sions of  the  will  in  their  favour.  It  was  not  his  intention 
that  John  should  take  the  east  half  absolutely,  for  he  pro- 
vided that  it  should  be  taken  "  on  the  same  terms  and  con- 
ditions as  mentioned  in  said  will  of  said  west  half.*'  These 
words  are  not  to  be  ignored  unless  one  is  to  strive,  or  be 
compelled,  to  misunderstand  the  meaning  of  the  whole 
codicil.  There  is  nothing  in  the  will  to  which  the  words 
twice  quoted  can  refer  except  the  limitations  of  John's  inter- 
ests in  the  half  lot  contained  in  the  provisions  in  favour  of 
his  wife  and  children;  and,  although  the  words  "terms  and 
conditions"  may  not  be  very  apt  words  to  describe  them, 
they  are  elastic  enough  to  cover  them,  and  would,  not  un- 
commonly, be  used  for  that  purpose  by  those  who  can  make 
no  great  claim  to  literar}'  exactness.  A  very  different  mode 
of  reaching  the  same  result  would,  doubtless,  have  been 
adopted  by  a  skilled  careful  lawyer;  but  that  is  no  reason 
for  not  giving  the  words  their  meaning — may  I  not  say  their 
obvious  meaning?  It  is  no  reason  for  saying  that  they  have 
no  meaning  at  all,  or  that  it  is  impossible  to  tell  what  they 
mean,  and  to  create  an  absolute  estate  in  fee  simple,  which 
no  one  can  think  was  intended,  or  a  life  estate  only  in  John 
and  an  intestacy  as  to  the  remainder,  which  equally  plainly 
was  never  intended.  It  would  have  been  an  easy  thing  to 
provide  that  the  east  half  should  be  substituted  for  the  west, 
and  the  west  half  for  the  east,  but  the  simplest  and  truest 
way  of  expressing  oneself  is  not  always,  indeed  is  seldom, 
adopted;  and  it  may  be  that  the  other  son  was  intended  by 
the  codicil  to  take  the  west  half  "  on  the  terms  and  condi- 
tions" upon  which  the  west  half  was  given  to  him  in  the 
will. 

I  have  no  doubt,  and  my  ruling  is,  that  the  codicil,  so 
far  as  it  aflfects  rights  in  the  east  half   of    the  lot,  is  to  be 
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read  as  merely  substituting  the  east  for  the  west  as  respects 
all  the  dispositions  regarding  the  west  half  containt'd  in  the 
will. 

Costs,  as  usual,  out  of  the  estate. 


Meredith,  J.  November  3rd,  1905. 

WEEKLY    COURT. 

MITCHELL  V.  MCKENZIE. 

Master  and  Servant  —  Disclosure  by  Servant  of  Master  s 
Business  Secrets — Use  in  another  Action — Partnership — 
Injunction. 

Motion  by  plaintiffs  for  an  interim  injunction  to  restrain 
defendants  from  using  in  an  action  of  Cutten  v.  Mitchell,  in 
which  some  of  the  present  defendants  were  plaintiffs,  infor- 
mation given  by  defendant  McKenzie  which  was  acquired 
by  him  in  the  service  of  plaintiffs. 

G.  F.  Shepley,  K.C.,  and  H.  Guthrie,  K.C,  for  plaintiffs. 

E.  D.  Armour,  K.C,  for  defendants. 

Meredith,  J.: — ^Defendant  McKenzie  acquired  infor- 
mation respecting  plaintiffs'  business  when  employed  by 
them  as  their  book-keeper;  and  has  imparted  that  informa- 
tion to  his  co-defendants  for  their  use  and  benefit  in  an 
action  brought  by  them  against  plaintiffs;  and  this  action 
is  brought  to  prevent  the  use,  in  that  action,  of  the  informa- 
tion 80  obtained. 

In  ordinary  circumstances,  the  servant  would  be  under 
an  implied,  if  not  imder  an  expressed,  obligation  to  his 
masters  of  secrecy  respecting  the  matters  in  question,  and 
ought  to  be  prevented  from  divulging  them,  or,  in  other 
words,  betraying  his  masters:  see  Robb  v.  Green,  [1895]  2 
Q.  B.  315. 

But  defendants  say  that  plaintiffs  in  this  action  were  co- 
partners of  plaintiffs  in  that  action  (Cutten  v.  Mitchell), 
and  that  defendant  McKenzie  was  a  servant  of  the  co-part^ 
nership  firm,  and  so  their  servant  as  much  as  the  servant  of 
plaintiffs;  and  if  so  they  are  of  course  entitled  to  all  the  in- 
formation defendant  McKenzie  can  give;  plaintiffs  deny 
this,  asserting  that  plaintiffs  in  the  other  action  were  not 
their  partners,  but  were  merely  their  servants;  and, 
as  tJie  information  imparted  throws  no  light  on  the 
question  of  partnership,  but  would  be  useful  only  in 
taking    tlie    partnership    account,    the     divulging     of     it, 
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if  sought  on  this  ground  alone,  mi^ht  well  be  prevented  until 
after  the  existence  of  the  partnership  should  be  established. 

Defendants,  however,  seek  to  justify  it  on  other  grounds. 
They  say  that  if  the  plaintiffs  in  the  other  action  were  not 
partners  of  plaintiffs  in  this  action,  they  were  at  least  their 
servants  entitled  to  a  share  of  the  profits  of  the  business  in 
question,  and  so  entitled  to  the  information. 

Plaintiffs'  answer  to  this  is,  that  the  Master  and  Servant 
Act— K.  S.  0.  1897  ch.  127,  sec.  3— precludes  plaintiffs  in 
the  other  action  from  examining  into  the  accounts.  And 
the  reply  is,  fraud  in  the  keeping  of  the  accounts.  The  re- 
joinder is,  that  fraud,  if  it  existed,  would  not  do  away  with 
the  provisions  and  effect  of  the  Act. 

These  questions  are  all  necessary  .  .  .  for  consid- 
eration upon  the  irial  of  the  other  action,  and  should  not 
now  be  dealt  with  so  a^,  in  any  way  that  can  be  avoided,  to 
hamper  the  trial  Judge.     .     .     . 

The  information  having  been  already  developed,  all  that 
could,  in  any  circumstances,  be  done  now  would  be  to  pre- 
vent the  use  to  plaintiffs'  prejudice.  Everything  seems  to 
point,  therefore,  to  the  trial  of  the  other  action  as  the  proper 
time  and  place  to  deal  with  all  the  questions  which  could 
properly  be  involved  in  this  motion.  It  is  there  that  the 
mb^hief  will  be  done  if  anything  is  gained  by  an  improper 
use  of  the  information;  and  there  such  a  use  of  it  can  best 
be  prevented.  It  is  there  where  the  question  whether  fraud 
does  or  does  not  take  the  case  out  of  the  statute  must  be 
determined,  and,  if  determined  in  the  negative,  the 
knowledge  obtained  through  defendant  McKenzie  will  be 
innocuous  and  inadmissible  in  evidence  because  irrelevant; 
whilst,  if  determined  in  the  affirmative,  the  question  whether 
the  servant  can^  divulge  the  facts  upon  which  the  allegations 
of  fraud  are  based  can  then  be  considered  as  well  as  it  could 
be  here,  and  the  evidence  admitted  or  rejected  accordingly — 
a  question  which,  although  it  does  not  seem  to  present  any 
difficulty,  may  prove  to  be  one  not  requiring  to  be  solved  in 
this  action,  and  so  it  would  be  premature  to  deal  with 
it  now. 

In  the  meantime  no  harm  is  being  done;  the  information 
has  been  obtained;  its  use  in  support  of  the  other  action  is 
now  the  point  of  danger,  and  that  can  be  quite  as  effectually 
met  then  as  now.  That  which  defendant  McKenzie  has  said 
will  not  be  evidence  on  either   side  in  the  other  action;    it 
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must  be  substantiated  upon  oath  by  him^  or  by  other  proof, 
at  the  trial  of  it,  and  can  then  be  dealt  with  as  a  question  of 
admissibility  of  evidence  in  that  action,  as  well  as  a  question 
arising  on  this  motion  in  this  action. 

A  very  different  case  would  be  made  if  it  were  shewn  that 
the  plaintiffs  in  the  other  action  were  making  use  of  the  in- 
formation so  obtained  for  other  purposes  than  to  prove  their 
claims  in  the  other  action. 

The  motion  will,  therefore,  be  simply  enlarged  until  the 
trial  of  the  other  action. 


Brittox,  J.  November  4th,  1905. 

WEEKLY   COURT. 

EEECE  V.  WHITESELL. 

Annuity — Charge  on  Land — Life  Tenant  and  Remaindermen 
— Apportionment — Division  of  Money  in  Court — Account 
— Sums  Charged  against  Life  Tenant. 

Appeal  by  plaintiff  Sarah  Jane  Recce  and  cross-appeal 
by  defendants  from  report  of  a  local  registrar. 

J.  M.  Ferguson,  for  plaintiff  Sarah  Jane  Eeece.  . 

T.  W.  Crothers,  St.  Thomas,  for  defendants. 

Britton,  J.: — G.eorge  Scealey,  being  the  owner  of  the 
north-ea^t  quarter  of  lot  5  in  the  1st  concession  of  Bayham, 
mortgaged  it  on  the  2nd  December,  1886,  to  trustees  to 
secure  to  Jane  Scealey  an  annuity  of  $200  a  year  during  her 
life,  in  half-yearly  payments  of  $100  each,  on  the  1st  days 
of  January  and  July  in  each  year,  the  first  to  be  due  and 
payable  on  1st  January,  1887.  George  Scealey  paid  the 
annuity  down  to  and  inclusive  of  1st  January,  1894. 

On  20th  October,  1892,  George  Scealey  made  his  will, 
devising  the  land  above  mentioned  to  plaintiff  Sarah  Jane 
Eeece  for  life,  and  then  to  defendants,  subject  to  any  incum- 
brance thereon.  The  only  incumbrance  was  the  mortgage  to 
secure  the  annuity. 

On  21st  April,  1894,  George  Scealey  conveyed  to  defen- 
dant Frank  Whitesell  another  parcel  of  land,  and  took  a 
mortgage  back  to  himself  for  $700,  payable  .$60  a  year,  with 
ihe  proviso  that  upon  the  death  of  Jane  Scealey  the  pay- 
ments should  cease,  and  a  discharge  of  the  mortgage  would 
he  executed. 
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George  Scealey  died  on  13th  May,  1894.  He  bequeathed 
all  his  personal  property  to  plaintiff  Sarah  Jane  Reece,  and 
he  appointed  her  executrix  and  one  Best  executor,  to  whom 
probate  was  granted. 

Plaintiffs  vpaid  the  annuity,  as  the  Master  has  found, 
from  Ist  July,  1894,  to  1st  January,  1902,  both  inclusive, 
$1,600  in  all. 

On  Ist  July,  1902,  and  again  on  1st  January,  1903, 
there  was  default  in  payment  of  the  annuity,  and  on  7th 
March,  1903,  the  trustees,  mortgagees,  sold  the  land  on 
which  the  annuity  was  charged,  realizing  $1,695. 

Jane  Scealey  died  in  February,  1904,  so  there  were  made 
to  her  by  the  trustees  4  half-yearly  payments,  or  $400  in  all, 
from  the  proceeds  of  the  lands. 

The  trustees,  after  the  death  of  Jane  Scealey,  deducted 
their  costs  and  the  payments  made  to  her,  and  paid  the 
balance,  being  the  sum  of  $1,082.82,  into  Court. 

On  15th  Xovember,  1902,  plaintiff  Sarah  Jane  Reece  as- 
signed all  her  interest,  in  the  land  on  which  the  annuity  was 
charged  to  her  husband  Willis  Keece,  one  of  the  plaintiffs. 
Application  was  made  by  him  for  payment  out  of  the  money 
in  Court,  and  on  ^Oth  irieptember,  1904,  an  order  was  made 
directing  an  issue  to  be  tried  upon  pleadings  between  Willis 
Reece  and  Sarah  Jane  Reece,  as  plaintiffs,  and  G.  A.  WTiite- 
sell,  D.  Whitesell,  and  Frank  Whitesell,  as  defendants,  to 
decide  the  ownership  of  the  money.  The  issue  came  on  for 
trial  .  .  .  when  the  assignment  to  Willis  Reece  was  set 
aside  as  made  in  fraud  of  creditors  .  .  .  and  a  refer- 
ence was  directed  to  the  local  registrar  at  St.  Thomas  to 
determine  who  are  entitled  to  the  money  in  Court,  and  in 
what  amounts — costs  of  this  branch  of  the  case  to  be  dis- 
posed of     .     .     .     after  report. 

The  local  registrar  has  held  that,  upon  the  si)ecial  facts 
of  this  case,  the  periodical  payments  of  the  annuity  are  not 
to  be  treated  "  partly  as  interest  which  the  tenant  for  life 
had  to  pay  and  partly  as  principal  for  which  she  would  have 
a  charge  on  the  inheritance  in  the  proportion  which  the 
value  of  the  life  3state  bore  to  the  value  of  the  reversion." 
This  is  contrary  to  the  decision  of  a  Divisional  Court  in 
Wliitesell  v.  Reece,  5  0.  L.  R.  3r)2,  2  ().  W.  K.  KJO. 

The  Master^s  reason  for  his  conclusion  is  his  finding,  as 
stated  in  paragraph  4  of  the  report,  that  George  Scealey  in 
kis  lifetime  provided  that  defendant  Frank  Whitesell 
should  pay  plaintiff  Sarah  Jane  Reece  yearly  dnrinii  tlie  life 
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of  Jane  Scealey  the  sum  of  $60  to  assist  in  payment  of  the 
annuity,  which  sum  of  $60  Prank  Whitesell  paid  each  year 
for  9  years,  and  the  further  sum  of  $45  for  the  last  9  months 
of  Jane  M.  Scealey's  life. 

If  the  registrar  is  right  in  this  view,  then  he  erred  to  the 
extent  of  $105  which  he  has  deducted  from  the  share  of 
Sarah  Jane  Reece  and  returned  to  Frank  Whitesell,  as  in 
paragraph  11  of  the  report.  Even  if  Sarah  Jane  Reece  did 
retain  the  sum  of  $105,  the  arrears  were  paid  by  the  trustees 
out  of  the  proceeds  of  the  land,  and  the  amount  should  be 
adjusted  in  the  apportionment  of  proceeds,  and  the  whole 
$106  should  not  be  charged  against  her  share. 

The  registrar  finds  that  the  share  of  Sarah  Jane  Reece, 
she  being  49  years  of  age,  is  58/100  of  the  amount  in  Court, 
and  that  her  share  is  subject  to  certain  deductions,  the  first 
of  which  is  the  $105.  ...  I  have  carefully  considered 
the  reasons  for  this  deduction  as  given  by  the  registrar.  As 
it  appears  to  me,  we  have  nothing  to  do,  in  the  determina- 
tion of  this  case,  with  the  reason,  if  we  really  know  it,  why 
Greorge  Scealey  in  hisw  lifetime  charged  a  certain  sum  yearly 
upon  a  parcel  of  land  he  was  conveying  to  defendant  Frank 
Whitesell.  The  land  so  conveyed  was  in  no  way  connected 
with  the  parcel  on  which  the  annuity  to  Jane  Scealey  was 
charged.  The  mortgage  given  by  defendant  Frank  White- 
sell  was  to  the  deceased,  and  had  to  be  paid.  It  was  not 
necessarily  payable  to  Sarah  Jane  Reece.  It  so  happened 
that  she  became  entitled  under  the  will  of  George  Scealey 
to  his  personal  estate,  and  being  his  executrix,  Frank  White- 
sell  paid  the  money  to  her,  as  he  would  have  been  obliged 
to  pay  it  to  any  other  personal  representative  of  Greorge 
Scealey.  The  evidence  of  Frank  Whitesell  of  his  conversa- 
tion with  the  deceased  was  admissible  because  it  was  had  at 
the  request  of  Sarah  Jane  Reece,  but  it  can  only  be  consid- 
ered upon  the  question  of  whether  or  not  Sarah  Jane  Reece 
intended  to  pay  and  did  pay  the  annuity  to  Jane  Scealey  in 
exoneration  of  the  estate  of  George  Scealey. 

Jones  V.  Meson,  39  Ch.  D.  337,  is  in  j)oint  and  deter- 
mines that  the  payment  of  the  annuity  must  be  adjusted  be- 
tween the  tenant  for  life  and  the  remaindermen.  Here,  as 
in  that  case,  the  testator's  will  does  not  contain  anything 
which  shews  that  the  legal  principle  was  not  intended  to  be 
applicable,  but,  applying  that  principle,  the  result  seems 
to  be  very  little  different  as  a  mere  matter  of  money  from 
what  was  aimed  at  by  the  registrar. 
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The  amount  required  to  purchase  an  annuity  for  Jane 
Scealey  for  her  life,  from  the  death  of  George  Scealey,  of 
$200  a  year,  would  be,  in  round  figures,  $1,250,  computed 
on  the  basis  of  interest  at  the  rate  of  5  per  cent.  If  Sarah 
Jane  Beece  pcud  the  interest  upon  that  aud  charged  the 
balance  to  the  remaindermen,  even  without  interest,  she 
would  be  entitled  to  interest  on  the  whole  amount  in  Court 
.  .  .  during  her  life,  and  defendants  would  be  entitled 
to  it  after  her  death. 

The  parties  desire  a  present  distribution  of  it.  .  .  . 
Defendants  did  not  upon  the  argument  object  to  plaintiflE 
Sarah  Jane  Eeece  getting  58/100  of  the  amoimt  as  her 
share — they  expressly  consented  to  that.  That  is  certainly 
as  favourable  to  her  as  to  get  the  present  value  of  the  sum 
necessary  to  purchase  an  annuity.  So  the  division  con- 
sented to  may  stand — 58/100  to  Sarah  Jane  Eeece  and 
42/100  to  defendants. 

I  allow  plaintiff  Sarah  Jane  Beece^s  appeal  only  to  the 
extent  of  deducting  the  $105  from  the  amount  charged 
against  her  share,  and  she  will  get  $628.03,  .  .  .  less 
$489.30  allowed  by  the  registrar,  .  .  .  leaving  a  bal- 
ance of  $138.73  for  her.  Defendants  should  get  $944.09. 

As  costs  and  further  directions  were  reserved,  I  direct 
that  there  shall  be  no  further  costs  of  the  action  or  reference 
paid  by  plaintiffs,  or  either  of  them,  or  paid  by  either  party 
to  the  other,  and  that  there  shall  be  no  costs  of  this  appeal 
to  either  party.     .     .     . 

Defendants^  cross-appeal  dismissed  without  costs. 


A^OVEMBER  4th,   1905. 
DIVISIONAL  COURT. 

UYLAKI  V.  DAWSON. 

GYOEGY  V.  DAWSON. 

Maaier  and  Servant — injury  to  Servant — AegligeTirr  of  Mcoi' 
ter  —  Duty  to  .Servant  —  Defective  Appliances  —  New 
Trial 

xippeals  by  plaintiffs  in  three  actions  from  judgments  of 
MJEREDrrn,  J.,  dismissing  them  after  trial  without  a  jury. 

Plaintiff  Ulyald  was  injured,  and  one   Gabor  and   one 

Muesknlaki,  to  whose  estates  plaintiff  Gyorgy  administered, 

were  killed  by  falling  from  a  bucket  in  which  they  were  being 

lowered  into  a  pit,  150  feet  deep,  eonstrneted  bv  defendants 
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\ 
a«  I oiitractors  for  a  power  company  at  Niagara  Falls,  and  the 

actions  were  brought  to  recover  damages  for  the  injuries  and 

deaths,  negligence  lK»ing  charged  against  defendants. 

The  appeals  were  heard  by  Meredith.  C.J.,  Anglin,  J., 
Ci.i  TE,  J. 

(t.  Lynch-Staunton,  K.C.,  for  plaintiffs. 
W.  R.  Riddell,  K.C.,  and  F.  W.  Hill,  Niagara  Falls,  for 
defendants. 

A\(JLix,  J.: — The  bucket  was  designed  for  lifting  out  ex- 
cavated rock.  It  is  8(juare,  two  sides  and  the  back  being 
closed  and  the  front  open.  The  bucket  is  supported  by  arms 
attached  to  pivots  upon  its  sides,  so  placed  that,  when  the 
support  given  by  the  chain  attached  to  the  *'  toe "  of  the 
bucket,  as  the  front  of  its  floor  is  called,  is  withdrawn,  the 
bucket  tilts  forward  and  "  spills  out  "  its  contents.  This  chain, 
intended  to  maintain  the  floor  of  the  bucket  in  a  horizontal 
position,  is  attachtxl  to  it  by  an  ordinary  open  hook  placed  in  a 
link  affixed  to  the  "  toe."  The  chain  and  the  arms  support- 
ing the  bucket  are  suspended  from  a  ring  attached  to  the 
pulley  and  gearing  by  which  the  bucket  is  raised  and  lowered. 

Tliere  were  drifts  or  levels  opening  from  the  shaft  or  pit 
in  which  this  bucket  asc^endetl  and  descended.  Platforms. 
used  to  ])ermit  men  to  enter  these  drifts  or  levels  when  re- 
(piired,  projected  some  inches  from  the  vertical  walls  into 
the  pit  or  shaft.  Tlie  highest  of  these  platforms  was  about 
12.*  feet  a])ove  the  bottom  of  the  pit.  This  bucket  was  also 
used  to  convey  men  up  and  down  in  the  shaft  or  pit  as  it  Ih?- 
came  necessary  to  place  them  at  the  different  levels  for  the 
purposes  of  the  work. 

Five  or  six  men,  including  Uylaki,  Gabor,  and  Muesku- 
laki,  entered  the  bucket  to  be  lowered  in  the  shaft  on  the 
morning  of  *JTth  October,  190:?.  In  the  course  of  its  descent 
the  back  of  tlK»  bucket  struck  the  projecting  portion  of  the 
firft  or  hijrhest  platform.  This  caused  a  **  surging '■  of  the 
men  to  tlu»  front.  The  bucket  slipped  from  the  projection 
which  had  arrested  its  descent,  whirled  around,  and,  the  front 
catching  as  it  still  descended,  was  then  lifted  up,  and  the 
hook  was  thus  disengaged  from  the  link  or  eye.  The  sup- 
port of  the  chain  being  thus  taken  away,  the  floor  of  the 
hucVet  tilted  forward,  as  it  was  designed  to  do.  and  the  men 
-were  ^*  spilled  out,"  and  fell  to  the  bottqm  of  the  pit.  This 
account  of  the  manner  in  which  the  fall  occurred  is  taken 
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from  the  evidence  of  Cecil  B.  Smith,  at  the  time  of  the  acci- 
dent chief  engineer  of  the  power  company,  and  the  only  wit- 
ness called  who -saw  what  took  place,  except  plaintiff  Uylaki, 
whose  evidence  is  not  materially  different. 

Plaintiffs  charge  that  the  bucket  was  defective  in  that 
the  hook  by  which  the  supporting  chain  was  attached  to  the 
link  in  the  front  of  the  floor  was  improper,  and  they  assert 
that  this  alleged  defect  caused  the  occurrence. 

The  trial  Judge  held  that  the  hook  used  did  not  constitute 
a  defect,  and  that,  even  if  it  should  be  held  to  be  a  defect,  it 
was  not  the  proximate  cause  of  the  fall  of  the  men,  which,  in 
his  opinion,  was  due  rather  to  carelessness  in  the  lowering  of 
the  bucket.  ...  I  am  unable  to  agree  in  these  conclu- 
sions. 

The  evidence  shews  that  "  it  is  a  matter  of  a  few  inches 
one  way  or  the  other  '^  whether  the  bucket  will  touch  the  plat- 
form in  its  descent;  that  a  ver}'  little  carelessness  will  cause 
it  to  swinor ;  that  it  will  not  descend  absolutely  straight  unless 
it  !>'  perfectly  still  before  it  starts  to  descend ;  that  it  had 
bci'n  known  to  tip  and  oscillate  hundreds  of  times ;  and  that 
it  was  quite  an  ordinary  thing  for  the  men  in  the  bucket  to 
push  it  clear  of  an  obstruction.  This  evidence  is  uncontra- 
dicted and  unquestioned.  It  is  also  in  evidence  that  the 
danger  of  this  hook  slipping  out  of  the  link  is  constant  from 
tlu*  very  circumstances  which  led  to  that  result  in  this  case. 

The  i^ractice  was  for  the  men  to  enter  the  bucket,  as  they 
did  oil  the  morning  of  27th  October,  1903,  while  it  stood  upon 
th>  ground  near  the  n>outh  of  the  pit.  Tt  was  then  raised 
and  swung  over  the  pit  by  the  travelling  crane  from  which  it 
w?is  suspended,  and,  when  in  suitable  position,  was  lowered 
into  the  shaft.  It  is  obvious  that  from  this  method  some 
lateral  movement  of  the  bucket  in  its  descent  would  be  almost 
iucvitable.  Where,  as  here,  such  movement  to  the  extent  of 
a  few  inches  might  involve  the  contact  of  the  descending 
bucket  with  the  project-ing  platform,  if  the  use  of  a  well 
known  and  simple  safety  device,  in  lieu  of  the  hook  com- 
plained of,  would  have  prevented  dangerous  consequences  of 
the  contact.  T  find  it  impossible  to  say  that  the  failure  to  adopt 
and  use  such  device  was  not  the  proximate,  but  was  only  a 
remote,  cause  of  such  consequences. 

It  is  clear  upon  the  evidence  that  a  safety  hook  is  a  well 
known  and  simple  practical  mechanical  device,  the  use  of 
which  would  have  prevented  this  unfortunate  accident,  and 
the  only  reason  it  is  not  used  upon  dumping  buckets,  instead 
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of  a  common  open  hook,  seems  to  be  that  its  use  would  entail 
the  loss  of  a  minute  or  two  while  a  man  unhooked  it  to  dump 
the  bucket. 

There  is  probably  sufficient  evidence  to  justify  the  state- 
ment made  on  behalf  of  defendants,  that  the  use  of  safety 
hooks  upon  dimiping  buckets  intended  for  the  removal  of 
excavated  material,  is  almost  unknown.  That  dumping 
buckets  similarly  equipped  are  in  common  use  for  the  con- 
veyance of  workmen  up  and  down  shafts,  such  as  that  in  which 
the  accident  happened,  is  also  a  conclusion  warranted  by  the 
evidence.  But  the  proposition  that  such  use  of  them  is,  there- 
fore, proper,  and  is  in  no  wise  inconsistent  with  the  duty  owed 
by  the  employer  to  his  workmen  to  take  due  care  that  the 
machinery  and  appliances  furnished  for  the  use  of  such  em- 
ployees in  doing  their  work,  are,  having  regard  to  the  purposes 
for  which  and  the  mode  in  which  they  are  to  be  used,  such  as 
do  not  expose  them  to  any  unnecessary  risk,  is,  in  my  opinion, 
by  no  means  a  necessary  conclusion  from  these  premises.  On 
the  contrary,  although  this  bucket  equipped  with  the  common 
hook  may  have  been,  as  a  dumping  bucket  for  carrying  ex- 
cavated rock  from  the  drifts  to  the  surface  of  the  ground, 
perfect  in  itself — ^in  my  judgment,  when  used  to  carry  liimian 
freight,  it  exposed  the  workmen  to  unnecessary  risk,  was 
not  reasonably  safe,  and  was,  therefore,  because  not  in  a  pro- 
per condition  for  the  purpose  to  which  it  was  applied,  defec- 
tive :  Heske  v.  Samuelson,  12  Q.  B.  D.  30 ;  Cripps  v.  Judge, 
13  Q.  B.  D.  583. 

In  carrying  excavated  material  in  such  a  bucket,  the  only 
serious  danger  to  be  apprehended  from  a  ''  spill  '^  caused  by 
a  slipping  of  the  hook,  would  be  the  risk  of  such  material 
falling  upon  men  in  the  pit  beneath  the  bucket.  There  is  no 
evidence  that  such  a  combination  of  circumstances  was  likely 
to  occur,  and  it  may  be  that  the  chance  of  injury  in  this  way 
was  so  slight  that  it  could  not  be  said  to  be  such  as  a  reason- 
ably prudent  man  would  think  it  necessary  to  guard  agamst. 
But,  in  my  opinion,  to  use  for  the  purpose  of  carrying 
human  beings  up  and  down  a  shaft  an  appliance  which  had 
been  known  to  tip  and  oscillate  hundreds  of  times  because 
of  contact  with  permanent  projecting  obstructions,  and  which, 
each  time  such  tipping  occurred,  was  liable,  owing  to  the 
slipping  of  the  hook  from  the  eye,  to  precipitate  its  human 
cargo  to  the  bottom  of  a  chasm  125  feet  deep,  is  a  neglect  of 
the  duty  to  take  care  of  tlie  limbs  and  lives  of  his  workmen 
which  the  law  imposes  upon  every  employer  of  labour. 
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Nor  do  I  think  that  the  fact  that  during  the  time  this 
bucket  had  been  in  use,  no  such  accident  as  that  now  under 
investigation  had  happened,  affords  no  answer  to  plaintiffs^ 
charge  of  negligence.  The  danger  was  obvious  and  constant; 
the  means  of  averting  it  simple  and  apparent.  In  such  cir- 
cumstances, to  take  the  risk  of  occasioning  the  death  or 
serious  injury  of  human  beings,  was  unreasonable  and  un- 
justifiable. 

It  is  true  that  one  witness  swears  that  he  thinks  that  this 
bucket  affords  the  only  practicable  means  of  lowering  and 
raising  the  workmen  to  and  from  the  drifts.  This  is,  at 
most,  an  expression  of  that  witness's  opinion.  The  pit  or 
shaft  was  20  feet  wide  and  100  feet  long.  Apart  from  the 
question  of  expense,  I  can  see  no  reason  why  an  entirely  dis- 
tinct elevator  might  not  have  been  provided  for  the  convey- 
ance of  the  workmen.  It  was,  at  all  events,  quite  feasible  to 
provide  a  non-dumping  bucket,  which,  though  it  were  neces- 
sary to  use  the  same  travelling  crane  and  hoisting  apparatus, 
could  be  substituted  for  the  dumping  bucket  when  it  was 
desired  to  raise  or  lower  the  men.  If  this  method  should  be 
too  cumbersome,  or  would  involve  an  expense  deemed  too  great 
to  incur  for  the  safeguarding  of  workmen's  lives,  the  dumping 
bucket  might  be  equipped  with  a  safety  hook,  in  addition  to 
the  common  hook,  and  such  safety  hook  might,  when  men 
were  to  be  carried,  be  attached  to  the  link  in  the  "  toe,''  either 
in  lieu  of  or  together  with  the  common  hook.  All  these 
measures  seem  practicable,  and,  for  my  part,  I  decline  to 
regard  any  of  them  as  too  expensive  or  too  troublesome,  hav- 
ing regard  to  the  value  of  himian  life  jeopardized  by  neglect 
or  refusal  to'  adopt  them.  Indeed,  though  none  of  them  were 
practicable,  the  attempt  to  justify  a  failure  to  use  the  safety 
hook  alone  upon  a  dumping  bucket  employed  as  an  elevator 
for  men,  by  the  excuse  that  its  use  when  excavated  material 
was  being  handled  would  involve  a  loss  of  one  or  two  min- 
utes on  each  operation,  is  to  me  indicative  of  a  reckless  dis- 
regard of  human  life  and  of  the  care  due  from  the  employer 
to  his  workmen.  But  if,  because  of  expense  or  tor  some  other 
potent  reason,  the  employer  does  not  desire  to  furnish  for  the 
use  of  his  men,  who  are  required  to  descend  and  to  ascend 
such  a  shaft,  a  reasonably  safe  elevator,  the  old  fasliioned 
ladder  is  nlways  available.  Its  use  may  entail  the  loss  of  a 
few  moments  of  the  workmen's  precious  time.  That  cannot 
warrant  discarding  it  for  a  contrivance  which  secures  speed  at 
the  cost  of  safety. 
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Of  the  statement  that  the  sole  practicable  means  of  con- 
veying the  men  to  and  from  the  drifts  is  the  use  of  the  dump- 
ing bucket  equipped  only  with  such  a  hook  as  was  here  used, 
I  need  only  say  that  no  Court  is  obliged  to  act  upon  a  mere 
opinion  of  a  witness,  even  when  such  an  opinion  is  expressed 
in  language  more  positive  than  the  '^  I  think  so ''  of  Mr. 
Cecil  B.  Smith.  WTien  such  evidence  conflicts  with  common 
sense  and  common  knowledge,  a  finding  based  upon  it  should 
.  not,  in  my  opinion,  in  the  slightest  degree  embarrafis  an  ap- 
peliate  Court. 

Appeal  allowed  and  new  trial  ordered;  jury  notice 
stricken  out  to  be  restored.  Costs  of  the  last  trial  and  of  this 
appeal  to  be  paid  by  defendants  to  plaintiffs. 

Clute,  J.,  agreed  in  the  conclusions  of  Anglin,  J.,  adding 
that,  in  his  opinion,  this  case  fell  within  the  principle  of 
Smith  V.  Baker,  [1891]  A.  C.  325,  and  referring  also  to 
Williams  v.  Birmingham  Battery  and  Metal  Co.,  [1899]  2 
Q.  B.  at  p.  343. 

Meredith,  C.J.,  dissented,  holding  that  no  breach  of  the 
duty  which  the  employers  owed  to  their  workmen  was  proved ; 
referring  to  Iron  Shipbuilding  Works  v.  Xuttall,  119  Penn. 
St.  149,  150,  151,  157,  158. 
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divisional  court. 

CITY  (TF  TORONTO  v.  TORONTO  R.  W.  CO. 

Street  Railways  —  Penalty  —  Breach  of  Statutory  Duty — 
Fender  at  *'  Front "  of  Car — Car  Moving  Reversely. 

Appeal  by  defendants  from  judgment  of  County  Court 
of  York  in  favour  of  plaintiffs  in  action  for  penalties. 

The  appeal  was  heard  by  Meredith,  C.J.,  Anglin,  J., 
Clute,  J. 

J.  Bicknell,  K.C.,  for  defendants. 

J.  8.  Fullerton,  K.C.,  for  plaintiffs. 
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Meredith,  C.J. : — ^The  action  is  brought  to  recover  pen- 
alties imposed  by  1  Edw.  VII.  ch.  26  (0.),  for  alleged  viola- 
tion? of  the  following  provisions  of  sec.  1 : — ^*  The  company 
when  operating  any  portion  of  its  line  by  means  of  electricity 
shall  from  time  to  time  adopt  and  use  in  the  front  of  each 
motor  car  a  fender  which  shall  be  of  a  design  approved  by  the 
Lieutenant-Grovernor  in  council,  from  time  to  time,  upon  a 
report  by  the  engineer  of  the  department  of  public  works  for 
Ontario  as  suitable  for  use  by  the  company,  having  regard 
to  the  efficiency  of  such  fender  for  life  saving  purposes  and 
to  the  location  of  the  company's  line  and  the  speed  at  which 
the  company^s  cars  may  be  run.'' 

Defendants  are  a  company  to  which  the  section  quoted 
applies,  and  were  operating  their  line  upon  the  upper  or 
northern  part  of  Avenue  road  by  means  of  electricity  on  the 
days  upon  which,  according  to  the  judgment  appealed  from, 
they  incurred  the  penalties  sued  for. 

The  motor  car  in  use  was  equipped  at  one  end  with  a 
proper  fender,  and  it  was  furnished  with  a  controller  situ- 
ate at  one  end  of  the  car,  at  which  the  motorman  stood,  and 
by  means  of  which  he  directed  and  controlled  the  movement 
of  the  car;  there  was  n©  fender  attached  to  or  in  use  at  the 
other  end  of  the  car. 

The  car  was  propelled  northward  along  Avenue  road,  with 
the  end  at  which  the  controller  and  fender  were  placed  in 
front,  imtil  the  car  reached  Dupont  street,  where  it  "y-ed., 
then  returned  to  Avenue  road,  and  was  propelled  northward 
on  that  street,  with  the  end  which  had  been  towards  the  south 
facing  north,  to  the  terminus  of  the  line  on  Avenue  road, 
.  .  .  about  1,200  feet,  stopping  to  take  on  and  let  off 
passengers  at  intersecting  streets  as  occasion  required. 

While  the  car  was  thus  proceeding  northwards,  there  was 
no  fender  upon  the  northerly  end  of  it,  and  the  question  for 
decision  is,  whether  in  so  operating  the  car  defendants  were 
guilty  of  a  violation  of  the  provisions  of  sec.  1,  as  the  Judge 
.     .     .     has  held  that  they  were. 

It  is  plain  that,  if  what  was  done  did  not  constitute  a  vio- 
lation of  the  statute,  the  protection  to  life  which  the  legisla- 
tion was  designed  to  afford  is  or  may  be  rendered  useless  at 
the  will  of  the  railway  company. 

It  is  not  necessary  to  determine  whether,  if  it  should  bo- 
come  necessary  in  operating  a  car  proceeding  in  a  particular 
direction  to  bring  it  to  a  stop  and  to  move  it  backwards  over 
a  part  of  tlie  line  that  it  had  passed  over,  the  doing  of  this 
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without  having  a  fender  upon  the  end  of  the  car  that  had 
been  the  rear  end  when  the  car  was  advancing^  would  con- 
stitute a  violation  of  the  Act;  but  I  am  of  opinion  that  tiie 
Judge  of  the  County  Court  was  right  in  holding  that  in 
operating  their  line  on  the  northerly  part  of  Avenue  road  as 
defendants  were  operating  it  on  the  days  in  question,  the  Act 
was  violated. 

If,  instead  of  moving  the  car  as  it  was  being  moved  for 
a  part  only  of  Avenue  road,  defendants  had  chosen  to  move 
all  their  cars  in  that  way  upon  the  whole  of  Avenue  road, 
or  even  upon  every  street  upon  which  their  cars  were  run, 
would  it  be  possible  to  say  that  the  Act  was  not  violated? 
I  think  not.  And,  if  the  question  be  asked,  why  not?  I 
should  ailswer,  because  what,  in  ordinary  circumstances,  and 
speaking  of  the  car  as  a  thing  not  in  motion,  would  con- 
stitute the  rear  and  not  the  front  of  it,  had  become  by  the 
act  of  defendants  the  front  of  the  car. 

Surely,  speaking  of  a  car  as  a  moving  thing,  the  legisla- 
ture must  have  intended  that  that  end  of  it  which  would  be 
nearest  to  a  person  moving  in  the  opposite  direction  to  the 
car,  and  which  would  iirst  come  into  his  view,  should  be 
deemed  to  be  the  front  of  it.  Giving  to  the  section  that 
meaning  does  no  violence  to  its  language  taken  in  its  natural 
and  ordinary  meaning,  having  regard,  as  regard  must  be 
had,  to  the  clearly  expresseil  purpose  of  the  legislation. 

If  the  contention  of  defendants  is  right,  what  must  be 
held  to  be  the  "  front  '^  of  a  car  having  controllers  at  each 
end,  which  is  operated  when  going  in  one  direction  by  the 
controller  at  one  end  and  when  making  the  return  journey 
by  the  controller  at  the  other,  and  what  would  be  the  front 
of  the  car  if  the  controller  were  placed  midway  between  the 
two  ends?  Such  considerations  as  these — and  others  might 
be  suggested — ^lead  to  the  conclusion  that  what  is  meant  by 
the  front  of  the  car  is  that  end  of  it  which  when  the  car  is 
in  motion  is  the  furthest  forward,  that  is  to  say,  furthest 
forward  in  the  sense  that  it  would  first  meet  a  person  or  an 
object  moving  in  the  opposite  direction. 

Appeal  dismissed  with  costs. 

AxGLix.  J.,  gave  reasons  in  writing  for-  the  same  con- 
clusion. 

Clt'TE.  J.,  also  concurred. 
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KEX  V.  DAY. 

(correction.) 

The  judgment  oi  Moss,  C.J.O.,  ante  470,  472,  is  incor- 
rectly reported.     The  following  is  a  correct  report: 

Moss,  C.J.O.: — We  had  an  opportunity — at  least  some 
of  us  had — of  considering  this  matter  somewhat  carefully  on 
the  occasion  of  the  application  to  the  Court  for  leave  to 
appeal.  The  inclination  of  our  opinion  was,  without  having 
heard  it  fully  discussed,  that  there  was  not  evidence  in  the 
case  sufficient  to  support  the  conviction. 

What  has  taken  place  to-day  has  quite  confirmed  all  of 
us  in  that  view. 

Speaking  for  myself,  I  think  that  the  evidence  fails  to 
sustain  the  charge  made  against  these  men. 

Mr.  Cartwright  has  conceded  that  as  against  Hodgins 
and  Beatty  the  case  is  not  maintainable  on  the  charge  of 
conspiracy. 

But  as  against  Day  his  argument  is  that  the  charge 
against  him  is  that  he  with  others  unknown  conspired  in  the 
way  complained  of. 

Now,  assuming  that,  what  took  place  upon  the  occasions 
referred  to  would  not  amount  to  the  offence  of  conspiracy 
against  the  man  Clay;  all  that  took  place  apparently  wa."* 
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the  exercise  by  the  men  of  the  right  that  they  had  as  mem- 
bers of  the  Union  to  vote  against  and?  exclude  Clay  if  they 
saw  fit  to  exclude  him. 

And  having  done  that  it  would  seem  reasonably  to  follow 
that  they  might  notify  in  some  way  or  other  the  employer 
of  Clay  that  he  had  made  application  to  the  Union  and  that 
it  had  been  rejected. 

The  consequence  might  be  that  Clay  would  not  be  allowed 
to  continue  with  the  employer  with  whom  he  was  engaged  at 
the  time  and  who  was  notified  in  this  way,  but  I  do  not  see 
in  this  any  groimd  for  holding  Day  liable  on  the  charge  of 
conspiring  with  others  to  prevent  Clay  from  carrying  on  his 
business. 

I  think  the  conviction  should  be  quashed. 


HoDGiNS,  Master  in  Ordinary.         October  21st,  1905. 

mastsb's  office. 

Ee  p.  R.  CUMMING  MANUFACTURING  CO. 

BANK  OF  OTTAWA^S  CLAIM. 

Company — Winding-up — Lien  of  Bcmk  on  Assets — Discounts 
Collateral  Securities — Agreement — Advances, 

Claim  of  the  Bank  of  Ottawa  against  the  assets  of  the 
company  in  a  winding-up  proceeding. 

F.  E.  Hodgins,  K.C.,  for  the  Bank  of  Ottawa. 

J.  H.  Moss,  for  the  liquidator. 

The  Master: — The  daim  of  the  Bank  of  Ottawa  in  this 
caae  is  for  discounts  and  advances  made  from  time  to  time 
to  the  insolvent  company  imder  the  following  written 
promise  or  agreement: 

Renfrew,  8th  June,  1904. 

"To  the  Bank  of  Ottawa,  Renfrew:  We  hereby  request 
the  Bank  of  Ottawa  to  grant  us  and  continue  for  the  present 
reason  a  line  of  credit  for  our  business  of  $10,000,  and  to 
make  advances  to  us  thereunder,  on  the  seeuritv  of  all  the 
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logs  and  lumber  in  our  possession^  and  all  articles  manufac- 
tured by  us  (which  are  ref  errect  to  below  as  ^goods')  which  we 
now  have,  or  which  we  may,  from  time  to  time,  dtoing  the 
using  of  such  credit,  have  in  our  timber  limits  in  the  county 
of  Renfrew,  in  our  yards,  factory  situated  in  the  town  of 
Benf rew,  or  in  transit  between  our  said  limits  and  our  fac- 
tory. And  we  agree  from  time  to  time  to  give  the  bank 
security  for  the  said  advances  under  section  74  of  the  Bank 
Act,  covering  all  the  said  goods,  or  by  way  of  warehouse 
receipts  or  bills  of  lading  for  the  same  or  part  thereof.  This 
undertaking  is  to  apply  to  all  advances  made  to  us  under  the 
said  line  of  credit,  the  intention  being  that  all  said  goods 
which  we  may  from  time  to  time  have  in  said  limits,  yards, 
factory,  etc.,  as  above,  shall  be  assigned  from  time  to  time 
to  the  Bank  of  Ottawa,  as  security  for  all  advances." 

On  the  day  of  the  date  of  this  agreement  the  company 
obtained  a  discount  of  their  promissory  note  for  $4,000  to 
enable  them  to  pay  $3,381.25,  being  a  portion  of  the  dis- 
count to  the  contractor  for  work  done  on  their  factory.  At- 
tached to  this  promissory  note  was  a  security  in  the  form 
given  in  schedule  C  to  the  Bank  Act,  and  a  further  instru- 
ment giving  as  collateral  security  for  the  discount  all  the 
logs  and  timber  in  the  possession  of  the  company  and  all 
articles  manufactured  by  them  on  their  timber  limits  in 
Admaston,  Blythfield,  and  factory.  This  sum  of  $3,381.25 
was  chequed  out  by  the  company,  and,  as  it  subsequently  ap- 
peared, was  tendered  to,  and  refused  by,  the  contractor; 
whereupon  the  company  the  same  day  deposited  the  amount 
to  their  credit  in  the  bank,  and  madte  other  deposits.  The 
liquidator  contends  that  this  deposit  of  the  $3,381.25  oper- 
ated as  a  refund  or  repayment  to  the  bank,  and  therefore  a 
cancellation  of  the  original  discount  of  the  $4,000  promis- 
sory note. 

There  was  no  agreement  between  the  company  and  the 
bank  to  cancel  the  discount  and  to  surrender  the  agree- 
ments assigning  the  above  property  as  collateral  security 
therefor,  in  case  the  contractor  refused  the  company^s  pro- 
posed tender.  Nor  did  the  failure  of  the  purpose  for  which 
the  discount  was  obtained,  nor  the  deposit  of  the  $3,381.25 
to  the  credit  of  the  company  in  the  bank,  operate  as  a  re- 
payment or  cancellation  of  the  discount  of  the  $4,000 
promissory  note,  or  a  cancellation  of  the  agreements  giving 
the  bank  collateral  security  on  the  property  above  described. 
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And  it  was  within  the  right  of  the  company  to  appropriate 
the  funds  then  at  their  credit  in  the  bank  to  i^uch  business 
liabilities  of  the  company  as  they  saw  fit;  and  to  direct,  as 
they  did,  that  certain  promissory  notes  then  due  should  be 
charged  up  against  the  $3,381.25  and  other  sums  deposited 
the  same  day. 

This  view  is,  I  think,  sustained  by  the  observations  of 
Sir  J.  B.  Robinson,  C.J.,  in  Conmiercial  Bank  v.  Bank  of 
Upper  Canada,  7  Gr.  at  p.  429,  in  dealing  with  an  invaUd 
advance  of  £1,000  on  a  mortgage  of  real  estate,  in  which  he 
said :  *'  For  all  that  appeared,  the  mortgagor  was  at  liberty 
to  diraw  that  sum  afterwards  and  apply  it  in  any  way  he 
thought  fit;  and  that  being  so,  it  cannot,  I  think,  signify 
that  the  object  in  view  probably  was  to  enable  the  firms,  or 
either  of  them,  the  better  to  work  their  way  out  of  their 
previous  indebtedness,  either  by  extending  their  business,  or 
paying  off  the  more  urgent  creditors,  or  in  any  other  way." 

For  these  reasons  I  think  the  bank's  daim  for  this  $4,000 
and  the  collateral  securities,  should  he  allowed. 

The  evidence  as  to  the  bank's  a^kances  to  the  company 
nnder  the  agreem«it  for  a  *'line  of  credit''  for  $10,000 
shews  that  the  bank  made  advances  to  the  company  from 
time  to  time:  and  that  the  company  made  deposits  from 
time  to  time  to  the  credit  of  their  account;  that  at  certain 
perio<b  of  the  bank's  dealings,  when  their  account  shewed 
certain  amounts  of  overdrafts,  the  bank  obtained  promis- 
sory notes  for  specific  amounts,  accompanied  by  securities  in 
the  form  of  schedule  C  to  the  Bank  Act,  and  also  separate 
instruments  assigning  as  collateral  securities  specifically 
described  logs  and  lumber  on  the  company's  timber  limits  in 
Admaston  and  Blythfield,  and  in  their  factory  at  Renfrew: 
all  of  which  are  impeached  by  the  liquidator. 
•  In  disposing  of  these  claims  it  will  be  proper  to  consider 
the  effect  of  the  provisions  in  sees.  68,  T3,  T4,  and  7o  of  the 
Bank  Act,  and  their  hi>tory. 

Section  6S  may  be  tersely  paraphrased  as  follows:  The 
bank  may  take  hypotheques  upon  por-onal  or  movable  pro- 
perty by  way  of  additional  security  for  debts  contrat-ted  to 
the  bank  in  the  c-ourse  of  its  busine>>:  and  the  rights  which 
the  hank  is  by  this  Act  declared  to  have  in  respect  of  real 
or  immovable  property  inortjra,£!e«l  to  it,  shall  ])e  held  an-i 
possessoil  by  it  in  re-[>oct  of  any  p*?r5onal  or  mova^»le  pr*^ 
'H^rtv  which  i?  hv!^oti:t<ateil  to  it. 
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This  section  is  substantially  a  re-enactment  of  the  19th 
section  of  the  Act  13  and  14  Vict,  oh-  22  (1850),  subse- 
quently consolidated  in  sec.  3  of  the  Bank  Act  C.  S.  C.  ch. 
54;  and  which,  with  a  few  alterations,  now  forms  sec  68  of 
the  Bank  Act  of  1890.  It  received  judicial  construction  in 
tlie  case  of  Commercial  Bank  v.  Bank  of  Upper  Canada, 
7  Gr.  250,  and  in  the  Court  of  Appeal  at  p.  423  of  the  same 
volume,  previously  referred  to.  The  case  was  for  foreclosure, 
and  it  appeared  that  the  defendant  bank  had  obtained  two 
certain  mortgages  on  land  from  one  Bull,  the  first  for  £3,- 
800,  for  a  pre-existing  debt  of  £2,800,  and  also  for  £1,000 
agreed  to  be  advanced  on  the  execution  of  the  mortgage;  the 
second  for  the  same  £1,000,  and  also  for  a  further  advance 
of  £750.  The  two  Courts  held  that  the  first  mortgage  was 
valid  to  the  extent  of  the  £2,800,  but  void  as  to  the  £1,000; 
and  that  the  second  mortgage  operated  to  validate  the 
charge  of  the  said  £1,000,  but  not  as  to  the  £750;  Blake,  C, 
saying  that,  although  the  first  mortgage  was  void  as  to  the 
£1,000,  because  prohibited  by  the  Act  of  Parliament,  he  saw 
nothing  in  the  statute  to  avoid  the  bills  taken  as  collateral 
security;  and  that  if  the  bills  were  valid  and  available 
securities  in  the  hands  of  the  bank  at  the  date  of  the  second 
mortgage,  as  he  thought  they  were,  there  was  nothing  to 
prevent  the  bank  taking  a  mortgage  as  collateral  security  for 
them. 

The  jud^ent  of  the  Court  of  Appeal  (p.  423)  was  de- 
livered by  Sir  John  B.  Robinson,  C.J.,  affirming  the  deci- 
sion of  the  Court  below;  and  it  was  held  that  the  chartered 
banks  of  this  province  were  entitled  to  take  by  way  of  col- 
lateral security,  for  debts  contracted  in  the  legitimate  busi- 
ness of  banking,  mortgages  on  real  estate,  and  that  the 
ad'vances  of  the  money  and  taking  of  a  mortgage  security 
may  be  contemporaneous  acts.  But,  if  moneys  are  agreed  to 
be  advanced  on  the  execution  of  the  mortgage,  it  would  be  a 
question  of  fact  for  a  jury  to  determine  whether  the  mort- 
gage was  bona  fide  and  in  truth  taken  as  collateral  security 
for  the  bill  or  note  discounted,  or  whether  the  bill  or  note 
was  created  for  the  mere  purpose  of  upholding  and  giving 
colour  to  the  mortgage. 

This  provision  authorizing  the  banks  to  take  mortgages 
and  hypotheques  upon  real  estate  and  personal  property 
may  be  said  to  enable  the  banks  to  do  banking  business  with 
mercantile  and  non-mercantile  customers. 


58^  THE  ONTARIO  WEEKLY  REPORTER. 

The  73rd  section  provides  that  the  bank  may  acquire  and 
hold  any  warehouse  receipt  or  bill  of  lading  as  collateral 
security  for  the  payment  of  any  debt  incurred  in  its  favour 
in  the  course  of  its  banking  business.  This  provision  en- 
ables the  banks  to  do  banking  business  with  persons  engaged 
in  mercantile  business  who  are  competent  to  give  warehouse 
receipts  and  bills  of  lading. 

These  expressions  "  additional  security  ^'  and  "  collateral 
security ''  may  be  held  to  be  interchangeable,  and  may  be 
construed  to  me€Ui  a  separate  and  ancillary  security  or  obli- 
gation to  the  original  and  principal  contract  or  liability;  or, 
in  the  phraseology  of  banks,  means  some  security  additional 
to  the  personal  contract  or  liability  of  a  borrowing  cus- 
tomer; which  makes  the  observance  and'  enforcement  of  such 
original  and  principal  contract,  promise,  or  liability  more 
certain  of  performance. 

And  by  sec.  74  the  bank  may  lend  money  to  persons  en- 
gaged in  business  as  wholesale  manufacturers  of  goods, 
wares,  and  merchandise,  and  as  wholesale  purchasers  or 
shippers  of  described  products,  upon  the  form  of  security 
(set  forth  in  schedule  C)  on  their  manufactured  goods,  etc., 
or  products;  and  the  bank  by  virtue  of  such  security  acquires 
the  same  rights  and  powers  in  respect  of  such  goods  and  pro- 
ducts ^^as  if  it  had  acquired  the  same  by  a  warehouse 
receipt — ^to  which  may  be  added,  by  virtue  of  the  next  sec- 
tion prescribing  the  conditions,  "or  bill  of  lading.'' 

In  commenting  upon  this  section,  the  Quebec  Court  of 
Queen's  Bench  in  Bank  of  Ottawa  v.  Bingham,  Q.  R.  8  Q.  B. 
369  (1897),  where  the  bank's  securities  were  impeached  as 
being  "irregular  m  form,  and  also  null  and  void  as  having 
been  given  to  secure  old  debts,"  held  that  the  object  of  the 
Bank  Act  was  evidently  to  give  to  banks  making  advances 
upon  such  securities  a  clear  title  to  the  goods  pledged*;  but 
that  the  Act  did  not  create  a  pledge  by  way  of  a  transfer  of 
title  without  any  possession  or  regulation. 

The  term  "wholesale"  was  considered  by  Bacon,  V.-C, 
in  Treacher  v.  Treacher,  W.  K  1874,  p.  4,  thus:  "As  a 
general  rtile,  ^wholesale  merchants'  deal  only  with  persons 
who  buy  to  sell  again,  whilst  'retail  merdiants'  deal  with 
customers."  But  there  is  nothing  in  the  section  prohibiting 
a  wholesale  manufacturer,  or  purchaser,  or  shipper,  from 
selling  by  retail  to  customers. 
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But  ihe  Bank  Amendtaent  Act  of  1900,  by  sec.  18, 
makes  the  expression  "bill,  note,  or  debt^^  in  sec.  75  of  the 
Act  of  1890  read  '*bill,  note,  or  debt  or  liability."  This 
term  "liability"  has  a  broader  meaning  than  the  term 
"  debt,"  and  has  been  interpreted  as  "  the  condition  of  being 
actually  or  potentially  subject  to  an  obligation,  or,  in  a  more 
special  sense,  as  denoting  inchoate,  future,  unascertained',  or 
imperfect  obligations  as  opposed  to  *  debts,^ — the  essence  of 
which  is  that  they  are  generally  ascertained  and  certain:" 
Sweet^s  Law  Dictionary,  p.  486. 

Therefore,  under  the  broader  meaning  thus  given  to  sec. 
75,  I  think  it  was  competent  to  the  bank  under  its  agree- 
ment to  grant  the  company  a  "  line  of  credit "  to  $10,000, 
to  take  at  certain  periods  when  the  company's  account  was 
overdrawn  pramissory  notes  and  securities  therefor  in  the 
form  given  in  schedule  C  to  the  Bank  Act,  and  also  separate 
instruments  assigning  as  collateral  security  specifically 
described  logs  and  lumber  on  the  company's  timber  limits 
and  in  their  factory  at  Benfrew. 

Accepting  the  ratio  suasoria  from  these  observations,  I 
think  that  the  claims  and  liens  of  the  Bank  of  Ottawa  should 
be  allowed. 


Cartwright,  Master.  November  6th,  1905. 

chambers. 

BARWICK  V.  RADFORD. 

Lis  Pendens — Motion  to  Vacate  Registration  of  Certificate — 
— Action  for  Equitable  Execution — Notice  of  Execution 
in  Sheriff's  Hands  —  Delay  in  Prosecution  of  Action  — 
Costs  of  Motion. 

Motion  by  defendant  Foster  for  an  order  vacating  the 
registration  of  a  certificate  of  lis  pendens. 

W.  M.  Douglas,  K.C.,  for  defendant  Foster. 

W.  N.  Ferguson,  for  plaintiff. 

The  Master: — The  writ  of  summons  was  issued  on 
10th  March,  1905,  and  the  certificate  registered  3  days  later, 
but  none  of  the  4  defendants  was  served.  Appearance  gratis 
was  entered  by  some  of  the  defendants  in  October,  and  the 
present  motion  was  then  made. 

On  behalf  of  defendant  Foster  it  was  argued:  (1)  that 
the  indorsement  on  the  writ  does  not  disclose  anv  cause  of 
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action  entitling  plaintiff  to  a  certificate  of  lis  pendens;  and 
(2)  thaty  even  if  U  did^  the  registration  should  be  vacated 
on  the  ground  of  dela}'  in  the  proeeeution  of  the  action. 

The  facts  nece-saiy  "for  the  disposition  of  the  motion  are 
not  in  cont  rovers}*  and  are  as  follows,  as  partly  appears  from 
ath^Iavit  of  Foster's  solicitor.  The  property  in  question  was 
owned  l>y  an  insurance  company.  They  had  agreed  to  sell 
to  Colter,  who  had  assigned  his  contract  to  one  Taylor,  by 
whom  it  had  been  assigned  to  defendant  Badford.  The  com- 
pany had  made  a  deed  to  Taylor  dated  2th  June,  1904,  and 
Taylor  by  deed  of  same  date  had  transferred  the  land  to  one 
Green,  who  was  a  bare  trustee,  to  obey  directions  of  Mr. 
Koaf,  who  is  Fosters  solicitor,  under  which  he  transferred 
to  Foster.  These  3  conveyances  were  registered  only  on  12th 
Octoljer,  1905.  Mr.  Koaf  had  a  power  of  attorney  from  Bad- 
ford.  Under  this  the  agreement  was  transferred  to  Foster 
on  14th  December,  1904;  this,  as  well  as  the  power  of  attor- 
ney, being  registered  on  31st  January,  1905. 

The  existence  of  the  judgment  on  which  the  present 
action  is  founded  was  known  (at  least  as  early  as  February, 
1905)  to  Mr.  Boaf,  who,  in  his  depositions,  states  that  he 
has  been  Kadford's  solicitor  "  in  some  matters  during  the 
last,  perhaps,  3  years  or  so."  He  knew  of  the  agreement  of 
14th  December  and  revised  it.  "  I  may  have  drawn  a  little 
agreement  first — I  think  I  did,  and  sent  it  to  Mr.  Hunter, 
wlio  was  then  acting  for  Foster  (qu.  39),  and  by  whom  it 
was  completed.^'  Mr.  Koaf  states  he  did  not  know  of  the 
execution  against  Kadford  until  after  the  sale  to  Foster  was 
closed  (qu.  47.) 

But  til  at  does  not  strike  me  as  being  in  any  way  material 
at  present.  The  execution  on  this  large  judgment,  now 
amounting  to  over  $20,000,  was  issued  in  January,  1900, 
and  renewed  as  appears  by  books  of  central  office  on  16tli 
Januar}',  1903,  and  was  certainly  in  the  sheriflPs  hands.  If 
he  gave  a  wrong  certificate,  that  could  not  possibly  prejudice 
plaintiff.  If  defendant  Foster  has  been  in  any  way  injured 
thereby,  he  is  not  without  remedy.  It  is,  however,  contended 
that  in  any  case  the  interest  of  Kadford  was  not  exigible 
under  plaintiff's  execution.  Though,  if  that  was  the  opinion 
of  Fostcr^s  solicitor  at  that  time,  why  any  search  for  execu- 
•  tions  was  made  is  not  easy  to  understand. 

But  whatever  may  be  the  explanation  (if  there  is  any)  is 
not  at  present  material,  as  I  entirely  dissent  from  the  view 
contended  for  by  defendants  counsel. 
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The  poiut  was  expressly  decided  the  other  way  by  Fal- 
conbridge,  C.J.,  in  Ward  v.  Archer,  24  0.  R.  GoO,  and  it  was 
even  held  that  the  purchaser  under  a  fi.  fa.  against  a  person 
in  the  position  of  Kadford,  was  entitled  to  call  upon  the 
vendor  to  specifically  perform  tlie  contract. 

This  case  is  doubted  and  criticized  by  Mr.  Armour 
(Titles,  3rd  ed.,  p.  180).  Yet  even  he  goes  on  to  say:  "But 
in  such  cases  if  the  creditor  begins  an  action  for  equitable 
execution  in  aid  of  his  legal  process  he  would  establish  a  lien 
on  the  proceeds:"  and  this  is  just  what  the  plaintiff  is  seek- 
ing to  db  in  the  present  action.  Whether  he  can  succeed  is 
not  for  me  to  consider.  If  he  can  establish  notice  of  the 
execution  at  the  time  of  the  agreement  between  Radford  and 
Foster,  he  will  be  in  a  strong  position.  In  that  view,  per- 
haps, it  is  not  without  significance  that  the  carefully  revised 
agreement  of  14th  December,  1904,  between  Radford  and 
Foster,  speaks  of  Radford  as  "the  owner  of  the  lands  and 
buildings,"  etc.,  which  are  in  question.  The  whole  agree- 
ment deals  with  Radford  as  the  party  entitled  to  convey  and 
speaks  of  the  land  as  "belonging  to  the  party  of  the  first 
part,"  i.e.,  Radford,  and  goes  on  to  provide  in  the  usual  way 
for  the  investigation  of  Radford's  title  and  of  its  being 
shewn  to  be  "free  from  incumbrances"  and  reserving  the 
right  to  rescind  according  to  the  well  settled  form  of  such 
agreements. 

From  this  it  would  at  least  be  open  to  argument  by  the 
plaintiff  that  it  was  Foster's  dhity  to  have  searched  for  execu- 
tions against  Radford,  even  if  not  already  aware  of  their 
existence,  and  that,  if  he  had  done  so  before  any  money  had 
been  paid,  he  would  have  discovered  the  large  execution 
already  mentioned.  In  view,  therefore,  both  of  the  law 
and  of  the  facts  of  this  case,  I  am  clearly  of  opinion  that 
there  is  most  certainly  disclosed  a  good  cause  of  action, 
under  which  the  plaintiff  was  beyond  all  question  entitled  to 
register  a  certificate  of  lis  pendens,  and  one  which  it  would 
be  impossible  to  remove  until  the  final  disposition  of  the 
action,  except  on  terms  of  paying  money  into  Court. 

There  remains  for  consideration  the  second  ground  taken 
in  support  of  the  motion,  that  of  delay  in  the  prosecution 
of  the  action.  As  a  general  rule  this  argument  is  entitled  to 
great  weight,  for  the  reasons  pointed  out  by  Blake,  V.-C,  in 
Finnegan  v.  Keenan,  7  P.  R.  385.  One  delay  in  this  case  is 
not  very  clearly  explained.  J^k*.  Ferguson  stated  that  it  was 
not  known  where  Radford  was,  and  that,  unless  he  could  be 
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served,  there  was  no  reason  for  seiring  the  other  defendants. 
The  plaintifPs  afSdarit  is  filed-  shewing  the  efforts  made  to 
effect  seirice  and  their  failure.  But,  although  the  power  of 
attorney  from  Badford  to  Boaf  was  roistered  before  the 
issue  of  the  writ,  and  though  he  had  appeared  for  Badford 
on  the  attempted  examination  in  F^maiy,  no  application 
was  made  to  him  to  know  where  Badford  could  be  found, 
nor  were  any  steps  taken  to  obtain  an  order  for  substitutional 
service,  if  his  attorney  refused  or  was  unable  to  give  the 
necessary  information — an  order  which  would  no  doubt  have 
been  made.  On  the  other  hand,  the  delay  has  not  been  of 
any  damage  to  the  defendant.  He  says  he  only  became 
aware  of  the  filing  of  the  lis  poidens  some  two  we^s  or  a 
little  more  before  making  this  motion,  and  the  plaintiff  is 
willing  to  go  to  trial  at  the  present  Toronto  non-jury  sit- 
tings, if  defendants  are  prepared  to  facilitate  this  course. 
The  plaintiff  was  probably  of  opinion  that  the  appointment 
taken  in  February  for  the  examination  of  Badford  as  a  judg- 
ment debtor,  on  which  Mr.  Boaf  attended  as  defendant's 
solicitor,  was  sufficient  notice  of  the  claim  to  put  him  on  in- 
quiry as  to  what  was  being  done.  Such  examinations  are 
not  usually  taken  unless  there  is  an  execution  in  force 
against  the  judgment  debtor.  The  motion  will,  therefore,  be 
dismissed  on  both  grounds;  but,  to  mark  my  disapproval  of 
the  delay  on  the  part  of  the  plaintiff,  he  must  undertake  to 
go  to  trial  as  above,  and  the  costs  of  this  motion  must  be  to 
the  defendant  only  in  the  cause. 

As  my  decision  is  without  appeal  (see  Hodge  v.  Halla- 
more,  18  P.  B.  447),  I  have  thought  it  right  to  give  a  full 
statement  of  the  reasons  for  mv  decision.     .     .     . 


November  6th,  1905. 
divisional  coukt. 

Be  CHUBCHILL    AND    TOWNSHIPS  OF  GODBBICH 
AND  HULLBTT. 

Public  Schools — Dissolution  of  Union  School  Section — Forma* 
iion  of  New  Union  Section  and  Non-union  Sec* 
tion — Award  —  Jurisdiction  of  Arbitrators  —  Petition  — 
Costs — Reference  back  to  Arbitrators  for  ReronsideraHon 
—Constructi4m  of  Public  Schools  Act—''  Or." 

Appeal  by  Thomas  ChurchUl  from  order  of  Anglin,  J., 
ante  66,  referring  back  to  the  arbitrators  an  award  made 
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under  the  Public  Schools  Act,  "so  far  as  it  dbalt  with  the 
costs  of  the  reference  before  the  arbitrators/'  and  dismiss- 
ing in  other  respects  the  motion  made  by  the  appellant  to 
set  aside  the  award. 

W.  Proudfoot,  K.C.,  for  appellant. 

E.  L.  Dickinson,  Goderich,  for  ratepayers. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: — ^It  was  objected  by  the  appellant's 
counsel:  (1)  that  there  was  no  jurisdiction  to  refer  back  the 
award  to  the  arbitrators  for  reconsideration;  (2)  that  the 
award  was  bad  because  the  arbitrators  had  no  power  to  form 
out  of  the  territory  of  which  a  union  school  section  had  been 
composed  both  a  new  union  section  and  a  new  non-union 
section,  as  they  had  assumed  to  do;  (3)  that  the  award  was 
bad  because  the  arl)itrators  had'  not  in  forming  the  new  sec- 
tion taken  in  lands  other  than  those  of  which  the  dissolved 
union  section  was  composed,  which  it  wad  said  the  petition 
had  asked  to  be  done. 

The  first  objection  is  not  well  taken.  Section  11  of  the 
Arbitration  Act  (E.  S.  0.  1897  eh.  62)  gives  power  to  the 
Court  or  a  Judjge  to  remit  the  matters  referred  or  any  of 
them  to  the  reconsideration  of  the  arbitrators,  and  by  sec.  47 
the  Act  is  made  to  apply  to  "every  arbitration  under  any 
Act  passed  before  or  aiter  the  commencement  of  this  Act,  as 
if  the  arbitration  were  pursuant  to  a  submission,  except  in  so 
far  as  this  Act  is  inconsistent  with  the  Act  regulating  the 
arbitration  or  with  any  rules  or  procedure  authorized  or 
recognized  by  that  Act.''  There  is  nothing  in  the  Public 
Schools  Act  to  bring  the  award!  in  question  within  the  ex- 
ception contained  in  sec.  47,  and  the  reference  back  was, 
therefore,  authorized  by  sec.  11. 

In  support  of  the  second  objection  it  was  contended  that 
the  provision  of  the  Public  Schools  Act  which  conferred 
jurisdiction  on  the  arbitrators  is  sec.  46,  sub-sec.  6,  and'  that 
under  it  there  was  no  power  to  form  both  a  union  and  a  non- 
union section  out  of  the  territory  of  a  union  section  which  it 
should  be  determined  ought  to  be  dissolved,  but  that  the 
only  power  of  the  arbitrators  was  to  form  either  a  union  sec- 
tion or  a  non-union  section,  and!  to  attach  any  territory  not 
comprised  in  the  new  section  to  some  existing  adjoining 
school  section.     .     .     . 
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Section  46  deals  with  the  formation,  alteration,  and  disso- 
lution of  union  school  sections.  Proceedings  are  initiated  by 
the  petition  of  5  ratepayers  for  each  of  the  municipalities 
concerned,  asking  for  the  formation,  alteration,  or  dissolu- 
tion of  a  union  school  section:  sub-sec.  1.  In  case  of  the 
refusal  of  the  councils  of  the  municipalities  to  appoint  arbi- 
trators, an  appeal  is  given  to  the  county  council,  which  is 
empowered  to  appoint  the  arbitrators,  not  more  than  3  in 
number:  sec.  *47.  If  the  arbitrators  determine  to  form  a 
new  union  section,  they  are  to  set  forth  in  their  award  the 
specific  parcels  of  land  to  be  included  in  such  new  union 
school  section :  sec.  46,  sub-sec.  4.  If  they  "  determine  upon 
the  dissolution  of  an  existing  union,"  they  are  to  "  set  fortli 
in  their  award  the  section  or  sections  to  which  the  parcels 
of  land  comprising  such  union  shall  be  attached'  for  school 
purposes:*'  sub-sec.  5. 

Sub-section  6  is  as  follows:  "  Where  the  arbitrators  find 
that  it  would  be  in  the  interest  of  the  parties  concerned,  and 
where,  in  their  opinion,  it  is  practicable  so  to  do,  they  may, 
at  their  discretion,  form  part  of  the  territory  of  any  union 
section  into  a  non-union  section,  or  form  a  new  section,  and 
in  such  cases  they  shall  indicate  the  parcels  of  land  of 
which  such  union  or  non-union  section  shall  be  composed 
The  remainder  of  the  union  section  shall  be  disposed  of  as 
hereinbefore  provided." 

The  popular  use  of  the  word  "or,"  as  has  been  fre- 
quently said,  is  so  loose  and!  so  frequently  inaccurate,  that 
its  strict  meaning  is  more  readily  depart^  from  than  that 
of  other  words.     .     .     . 

[Reference  to  Pollock  v.  Steamboat  "Laura,"  5  Fed. 
Eep.  133,  137.] 

In  the  Public  Schools  Act  itself  many  instances  may  be 
found  in  which  "  or  "  is  used  in  the  loose  and  inaccurate  but 
popular  sense  referred'  to.  In  the  4th  line  of  sec.  46  itself  it 
is  so  used.  The  language  tliere  is,  "Union  school  sections 
may  be  formed,  altered,  or  dissolved,"  "  or  "  being  used  in- 
stead of  "and,"  which  is  the  appropriate  word. 

Looking  at  sec.  46  as  a  whole,  it  is  plain,  I  think,  that 
the  wid^t  powers  were  intended  to  be  given  to  the  arbitra- 
tors if  a  dissolution  of  a  union  school  section  should  be 
determined  upon  to  readjust  and  rearrange  the  territory  of 
which  it  had  been  composed,  and  any  other  territory  the  re- 
adjustment or  rearrangement  of  which  should  be  thought  to 
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be  desirable  so  as  to  meet  the  requirements  of  the  locality, 
and  I  see  no  reason  why,  when  it  is  found  practicable  and  in 
the  interests  of  the  parties  concerned  that  a  new  union  sec- 
tion should  be  formed,  the  arbitrators  may  not  exercise  the 
powers  conferred  by  sub-sec.  4  and  include  within  the  boun- 
daries of  the  new  union  section  lands  other  than  those  form- 
ing part  of  the  union  section  which  they  have  determined 
shall  be  dissolved,  and  there  is  nothing  in  the  Act  to  indi- 
cate that  it  was  not  intended  that  that  should  be  done;  in- 
deed, in  the  language  of  sub-sec.  6  is  to  be  found,  I  think, 
an  indication  that  it  was  intended  that  the  arbitrators  should 
have  that  power,  for,  while  the  authority  as  to  the  formation 
of  a  non-union  section  is  limited  to  forming  it  out  of  part 
of  the  territory  of  the  union  section,  there  is  no  such  limita- 
tion as  to  a  union  section  where  it  is  determined  to  "  form  a 
new  union/' 

The  3rd  objection  is  based  on  In  re  Sydenham  School 
Sections,  6  0.  L.  R.  417,  2  0.  W.  B.  830;  7  0.  L.  R.  49, 
3  0.  W.  R.  227,  but  that  case  is,  I  think,  clearly  distin- 
guishable. There  the  arbitration  was  not  under  sec.  46,  but 
under  sec.  42,  the  provisions  of  which  are  very  different 
from  those  of  sec.  46.  The  functions  of  the  arbitrators  under 
sec.  42,  as  declared  by  sub-sec.  3,  are  to  hear  the  appeal 
"and  to  form,  dividte,  unite,  or  alter  the  boundaries  of  the 
school  section  or  sections  so  far  as  to  settle  the  matters 
complained  of,"  while  under  sec.  46  the  powers  conferred 
on  the  arbitrators  are  not  so  limited,  but  are  of  the  compre- 
hensive character  already  pointed  out,  and  I  see  no  reason 
for  limiting  their  jurisdiction  to  either  action  in  exact  con- 
formity with  the  prayer  of  the  petition  or  a  rejection  of  the 
request  of  the  petitioners. 

But  if  it  were  otherwise,  and  the  principle  of  In  re 
Sydenliam  School  Sections  be  applicable,  the  third  objection 
equally  fails. 

The  petition  asks  for  3  things:  (1)  the  dissolution  of  the 
existing  union  section;  (2)  the  formation  of  a  new  union 
section  out  of  certain  specified  lots ;  (3)  the  formation  of  the 
remainder  of  the  territory  of  the  dissolved  union  section  and' 
adjacent  lands  in  adjoining  sections  into  another  school 
section. 

The  arbitrators  have  complied  with  nimibers  1  and  2, 
and  liave  formed  the  remainder  of  the  dissolved  union  sec- 
tion into  a  new  non-union  section,  without  including  with- 
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at  Toronto  against  the  keeper  of  a  hotel  at  London,  to  re- 
cover damages  for  injuries  sustained  by  plaintiff,  while  a 
guest  at  defendant's  hotel,  by  the  fall  of  a  ceiling  in  a  room 
in  the  hotel  in  which  plaintiff  was  sitting  with  3  or  4  friends. 

C.  J.  Hohnan,  K.C.,  for  defendant. 

Gideon  Grant,  for  plaintiff. 

The  Master: —  .  .  .  Defendant  swore  to  12  wit- 
neseses  who,  as  well  as  himself,  all  reside  in  London,  one  of 
them  being  a  practising  physician.  Plaintiff  answered  by 
an  aflSd'avit  that  he  would  require  8  witnesses  besides  him- 
self, all  resident  in  Toronto,  two  of  them  being  practis- 
ing physicians. 

If  the  motion  was  to  be  decided  on  such  material,  it  could 
not  succeed.  But,  as  it  seemed  by  no  means  self-evident  how 
8  witnesses,  all  resident  in  Toronto,  could'  be  necessary  at  a 
trial  about  something  which  took  place  at  London,  I  directed 
supplemental  affidavits  to  be  filed. 

From  plaintiff's  second  affidavit  it  appears  that  of  his  8 
witnesses  4  were  witnesses  of  the  accident,  2  are  the  physi- 
cians by  whom  he  has  been  attended,  and  the  two  others  are 
to  be  called  "as  to  nursing,  loss  of  time,  expenditure  for 
medicine,"  etc.  He  also  says  that  the  4  witnesses  of  the 
accident  "  will  give  evidence  as  to  the  condition  of  the  ceil- 
ing part  of  which  fell  on  me,  causing  the  injury  complained 
of."  He  also  says  now  for  the  first  time  that  he  is  a  poor 
man,  and  not  able  to  meet  the  extra  expense  of  a  trial  at 
London  as  against  Toronto,  which  he  puts  at  $75  without 
giving  any  statement  of  how  that  sum  is  arrived'  at,  though 
it  does  not  seem  excessive  for  8  witnesses. 

The  further  affidavit  of  defendant  states,  as  might  l^e  ex- 
pected, that  her  witnesses  will  be  those  who  were  servants  at 
the  hotel  at  and  before  the  time  of  the  accident,  and  whose 
diuty  it  was  to  examine  as  to  defects  and  the  necessity  for 
repairs;  and  that  others  are  the  workmen  who  had  worked  at 
the  ceiling  in  question  as  well  before  as  after  the  injury  to 
plaintiff.  Defendant  also  says  that  she  will  admit  that  plain- 
tiff was  injured,  while  a  guest  at  her  hotel,  by  plaster  which 
fell  from  the  ceiling,  as  he  alleges. 

The  return  fare  from  Toronto  to  London  is  $5.60. 

From  this  new  material  and  a  consideration  of. the  facts 
of  the  case,  and  an  application  of  the  judgment  of  Osier, 
J. A.,  in  McDonald  v.  Park,  2  0.  W.  R.  972,    I   think  the 
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venue  should  be  changed  to  London.  Jbor  here,  a©  there,  it 
can  surely  be  said  "that  this  is  eminently  a  ca^  for  trial 
at  London." 

The  defendant,  to  use  the  language  of  a  I'ornier  tlay, 
pleads  by  way  of  confession  and  avoidance,  and  denies  neg- 
ligence, and  therefore  liability  for  the  admitted  injury  to 
plaintiff.  The  whole  onus  is  on  her.  She  is  ready  to  admit 
tJiat  plaintiff  was  injured  as  he  says;  so  that  he  need  not  d^o 
anything  more  than  prove  his  damages.  For  this  purpose  it 
is  not  likely  that  he  will  require  more  than  the  2  medical  men ; 
his  own  evidence  as  to  the  other  expenses  and  loss  of  time 
will  be  sufficient. 

Then,  if  he,  as  would  seem  rea^nable,  can  only  require 
2  or  3  witnesses  as  against  12  for  the  defendlmt,  which  does 
not  seem  an  unreasonable  number  for  her  when  the  onus  i^^ 
on  the  defence,  there  is,  on  the  cases,  such  a  preponderance 
of  convenience  as,  added  to  the  fact  of  the  iiccifient  having 
occurred  at  London,  would  justify  a  change  of  venue.  In 
addition,  this  fact  should  not  be  lost  sight  of,  that,  as  pointed 
out  with  considerable  emphasis  by  Meredith,  J.,  in  Saskat<  li- 
cwan  Land  and  Homestead  Co.  v.  Leadley,  9  0.  L.  R.  oSB. 
558,  the  probability  is  that  a  trial  at  London  could'  be  much 
more  conveniently  and  expeditiously,  and  by  consequence 
more  cheaply,  had  than  at  Toronto.     .     .     . 

I  am  quite  aware  from  a  familiarity  with  the  cas«3s  that 
it  may  not  seem  to  others  that  defend'ant  has  shewn  that  a 
change  should  be  made.  But  that  is  what  I  understand  to 
be  the  result  of  the  application  of  the  decision  in  Saskatch- 
ewan Land  and  Homestead  Co.  v.  Leadley  to  the  present 
case. 

The  defendant  is  required  to  undertake  to  admit  at  tlie 
trial  that  plaintiff  was  stnick  as  alleged  by  falling  plaster, 
while  a  guest  in  her  hotel,  and'  that  he  was  not  guilty  of  any 
contributory  negligence,  nor  by  acts  whether  of  commission 
or  omission  was  the  cause  of  his  own  injurv,  and  it  should 
also  be  agreed  that  defendant  is  to  accede  to  any  arrange- 
ments by  which  the  convenience  of  plaintiff^s  witnesses  may 
be  met  and  the  risk  of  delay  at  London  avoided  as  far  as 
practicable.  If  there  is  anything  else  that  can  be  done  to 
make  matters  easier  for  plaintiff,  it  can  be  considered  on  the 
settlement  of  the  order. 

The  costs  as  usual  will  l)e  in  the  <:ni-«'. 

VOL.   VI.  O.W.R.    NO.    18—41 
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Britton,  J.  *         November  8th,  1905. 

CHAMBERS. 

(JREKK  V.  SAWYER-MASSEY  CO. 

Venue  —  Motion  to  Change  —  Action  to  Rescind  Contract — 
Construction  of  Proviso  in  Contract  as  to  Place  of  Trial — 
Action  not  Brought  under  Contract, 

Appeal  by  defendants  from  order  of  Ma.ster  in  Cbambers 
(ante  560),  changing  the  venue  from  Orangeville  to 
Hamilton. 

C.  A.  Moss,  for  plaintiff. 

Grayson  Smith,  for  defendants. 

Britton,  J.: — it  is  not  disputed  by  defendants — it  is 
conceded — that  upon  the  material  before  me  the  balance  of 
convenience  is  apparently  largely  in  favour  of  Orangeville 
as  the  place  of  trial,  instead  of  Hamilton.  And  this  is  ^o 
witliout  for  a  moment  supposing  that  plaintiff  will  attempt 
io  call  so  many  as  60  witnesses. 

The  Master  made  the  order  changing  the  venue  because 
he  thought  this  action  one  brought  under  the  agreement  in 
writing  made  between  the  parties  and  dated  10th  September, 
1904.  That  agreement  contains  the  following:  "Any  Divi- 
sion Court  action  hereunder  shall  be  entered,  tried,  and 
finally  disposed  of  in  the  1st  or  9th  Division  Court  of  the 
county  of  Wentworth,  and  any  other  action  shall  be  tried  at 
Hamilton." 

The  Master,  rightly  as  I  think,  interprets  this  as  if  it 
read  '^  any  other  notion  hereunder.^' 

The  present  action  is  not,  in  my  opinion,  an  action  under 
that  agreement.  Plaintiff  says  it  is  not.  He  sets  up,  and 
undertakes  to  prove  if  he  expects  to  win  success,  an  entirely 
different  action.  The  correj^pondence  put  in  shews  that  it 
is  not  at  all  improbable  that  an  entirely  new  agreement  was 
made.  Plaintiff  says  a  new  agreement  was  made.  Why 
should  phiintiff  not  havo  tho  lil)erty  to  prove  that,  if  he  can, 
without  being  compelled,  at  great  inconvenience,  to  go  to 
defendants*  county  merely  because  of  the  existence  of  an 
agrtM'mont  which  plaintiff  says  he  ttoes  not  rely  upon.    .    .    . 
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I  would  not  enlarge  such  an  agreement^  and  say  that  merely 
because  there  is  litigation  about  what  was  the  subject-mat- 
ter of  the  agreement,  plaintiff  is  obliged  to  carry  that  litiga- 
tion to  defendants'  door.  Plaintiff  is  not  deprived  of  his  right 
to  select  the  place  of  trial  by  reason  of  defendants  putting 
in  as  a  counterclaim  what  is  the  subject  of  the  County 
Court  action.  Defendants  need  not  have  put  in  this  counter- 
claim— an  action  is  already-  pending  for  it.  The  statement 
of  claim,  no  doubt,  as  part  of  it,  refers  in  terms  to  what  may 
be  found  in  the  written  agreement,  but  that  cannot  be  taken 
an  negativing  any  other  agreement  or  any  other  cause  of 
action  than  under  the  one  wTitten  agreement,  in  regard  to 
the  **  outfit  "  mentioned  in  it. 

In  the  County  Court  action  by  the  present  defendants 
against  the  plaintiff,  the  plaintiff  asked  for  and?  obtained  a 
stay.  Defendants  insisted  upon  terms  that  the  stay  should 
not  be  longer  than  to  enable  plaintiff  to  get  down  to  trial  at 
Orangeville,  and  to  have  this  action  disposed  of  at  or  after 
trial  there.  I  am  of  opinion  that  what  defendtats  then  did 
in  reference  to  this  action  amounted  to  a  waiver  at  tliat  time 
of  any  right  to  have  this  action  tried  at  Hamilton.     .     .     . 

Appeal  allowed  and  Master^s  order  r»et  aside  with  costs 
of  appeal  and  motion  to  plaintiff  in  the  cause. 

An  appeal  from  the  order  of  Brixton,  J.,  was  argued  by 
the  same  counsel  before  a  Divisional  Court  on  9th  and  10th 
November,  1905. 

The  Court  (Meredith,  C.J.,  MacMauon,  J.,  Teet- 
ZEL,  J.),  made  an  order  that  upon  plaintiff  undertaking  to 
rely  at  the  trial  only  upon  an  agreement  other  than  the  writ- 
ten agreement,  and  consenting  that  defendants  should  be  at 
liberty  to  withdraw  cAunterrlaim,  the  appeal  be  dismissed. 

OsLER.  J. A.  November  8th,  1905. 

C.A. CHAMBERS. 

MOLSONS  BANK  v.  EAGEK. 

Appeal — Cfnirt  of    Appeal — Leave — Extending  Time — Delxiy 

— Costs, 

Motion  by  Alexander  Rose  to  quash  the  appeal  of 
Isabella  Sanderson  from  the  order  of  a  Divisional  Court, 
\\n\i^  180,  directing  an  interpleader  issue,  and  cro^s-motion 
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by  Isabella  Sanderson  for  leave  to  appeal  and  to  extend  tke 
time  for  appealing.  * 

D.  L.  McCarthy,  for  Bose. 

H.  M.  Mowat,  K.C.,  for  Isabella  Sander>oii. 

OsLER,  J. A.: — The  order  appealed  from  it  the  order  of  a 
Divisional  Court  reversing  the  order  of  Anglin,  J .,  in  Cham- 
bers (ante  93)  and  directing  a  proceeding  to  be  taken 
in  the  nature  of  an  interpleader  between  plaintifiEs  and  one 
Isabella  Sanderson.  The  latter  has  launched  an  appeal  from 
the  order  of  the  Divisional  Court,  and  has  paid  the  5?ecurity 
into  Court,  and  the  appeal  book,  or  a  substantial  pan  of  it, 
lias  been  printed.  Leave  to  appeal,  however,  has  not  been 
obtained,  and  tlie  appellant  is  in  mora  in  re^ipect  of  some  of 
her  proceedings. 

The  parties  went  before  Britton,  J.,  to  settle  the  a[)peiil 
book,  who,  I  suppose  on  aocotmt  of  the  dithculties  in  the 
appellant's  way,  thought  it  better  to  consent  to  refer  the 
matter  to  a  Judge  of  this  Court,  by  whom  they  might  be 
smoothed  out  by  giving  the  necessary  leave  and  extending 
time,  and  the  matter  is  thus  before  me.     .     .     . 

I  am  not  entirely  satisfied  that  leave  to  appeal  is  nwest-arv 
under  sec.  VG  (b),  (f),  but  the  proceeding  having  been  taken 
find  the  appeal  prosecuted  hitherto  in  good  faith,  the  secur- 
ity paid'  into  Court,  and  the  expense  of  printing  the  appeal 
book  incurred,  I  am  disposed  to  grant  leave  quantum  valeat, 
especially  as  the  amount  in  question  is  large,-  and  tliere  is  a 
question  as  to  the  propriety  of  making  an  interpleader  order 
under  the  circumstances  disclosed  in  the  affidavits. 

Moreover,  no  objection  to  the  competency  of  tiie  appeal 
seems  to  have  been  taken  until  28th  September,  tliough 
notice  of  the  appeal  was  given  on  4th  August,  and  tlie  money 
paid  into  Court  as  security,  and  notice  thereof  given  on  5fh 
August,  1905. 

As  I  give  leave  to  appeal,  it  must  follow,  to  make  that 
relief  of  any  value  to  the  appellant,  that  I  should  extend  the 
time  for  completing  the  proceedings  so  as  to  enable  her  to 
bring  on  the  appeal  for  hearing  at  the  Court  for  which  notic<- 
of  setting  it  down  has  been  already  given,  viz.,  the  Court 
commencing  on  the  13th  instant.  And,  by  consent.  I  direct 
that  the  appeal  book  shall  consist  of  the  papers,  etc.,  men- 
tioned in  the  draft  appeal  book  handed  in  on  the  pTes(*nt 
application. 
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1  iiiuet  add  that  i  dio  not  see  why  the  parties  should  not 
agree  to  dispose  of  their  contentions  in  some  way,  such  as  by 
consolidating  the  two  actions  of  Molsons  Bank  v.  Eager  and 
othi4*!>  and  Sanderson  (the  now  appellant)  and  Rose  (the 
re.^pondt*nt ) ,  and  thus  in  the  consolidated  actions  settle  the 
question^  in  dispute  between  them  without  incurring  the 
delay  and  expense  of  the  contemplated  appeal. 

The  costs  of  the  present  combined  applications  may  be 
costs  in  the  cause  to  both  parties. 

Stv  Kex  V.  rierce,  5  0.  W.  K.  464. 


Teetzkl,  J.  November  9th,  1905. 

WEEKLY    COURT. 

IIALLOCK  V.  OIULLIA  KXPOKT  LUMBER  CO. 

Fortiifji  Judt/iitent  —  Action  on — PUadiny — Defence — False 
Teyfivionij  in  Foreign  Court — Jurisdiction  of  Foreif/n 
Court — Coiinterrhim — Original    Cause    of   Action — Jury 

Appeal  by  defendants  from  order  of  local  Jud'ge  at 
Barrie  striking  out  all  tlie  i)aragraph6  except  the  first  of  the 
statement  of  defence  and  the  counterclaim,  on  the  groi^nd 
that  the)'  were  embarrassing,  and  furnished  no  answer  to 
plaintiffs'  claim,  and  striking  out  defendants'  jury  notice. 

R.  D.  Gunn,  K.C.,  for  defendants. 

H.  H.  Strathy,  K.C..  for  plaintiffs. 

Teetzel,  J.: — The  action  is  on  a  foreign  judgment 
of  the  Court  of  Common  Pleas  of  Berks  county, 
Pennsylvania,  for  $276.80  damages  and  $76.48  costs.  The 
action  in  Berks  county  was  instituted  by  the  present  defen- 
dantb  against  the  present  plaintiffs  to  recover  $171.20,  the 
amount  of  a  dishonoured  cheque  given  by  defendants  there- 
in in  payment  of  a  quantity  of  lumber  sold  to  them  by  plain- 
tiffs tliereiu.  To  this  action  the  defendants  therein  pleaded 
payment,  non  assumpsit,  and  set-off  amounting  to  about 
$500.  The  issues  were  tried  by  a  jury,  who  awarded  $276.80 
in  favour  of  the  defendants  as  against  the  plaintiffs  therein, 
and  thi-  verdict  was  upheld  in  appeal. 


598  ^^^  ONTARIO  WEEKLY  REPORTER. 

In  the  statement  of  defence  in  the  pre^nt  action  <lefen- 
dantS;  besides  making  a  general  denial,  allege  in  the  3rd 
paragraph  that  in  the  action  in  Berks  county*  "  the  ])laintiffs, 
by  false  testimony  and  by  inflammatory  and  prejudicial  ap- 
peal to  a  foreign  and  alien  jury  and  against  law,  detiateilthe 
just  claim  of  the  defendants.*'  The  only  legal  ground  of 
defence  suggested  in  this  plea  is  that  the  judgment  was  ob- 
tained by  false  testimony.     .     .     . 

[Jk^fcrence  to  and  quotations  from  Johnston  v.  Barkley. 
ante  54J).] 

Ilef erring  to  the  di&fence  in  question  and  eliminating 
I  he  reference  to  "  inflammatory  and  prejudicial  ai>peals  to  a 
foreign  jury/'  etc.,  which  if  true  is  no  legal  answer,  the 
remainder  of  paragraph  3  should  not  be  allowed  to  stand  in 
its  present  form.  A  mere  allegation  that  by  false  testimony 
the  plaintiffs  "  defeated  the  just  claim  of  the  defendants  *' 
would  not  ...  be  sufficient.  The  defence  should  dis- 
close that  the  plaintiffs  fraudulently  gave,  or  procured  to  l)e 
given,  the  false  testimony  referred  to,  and  that  such  false 
testimony  was  the  foundation  of  the  judgment  awarded. 

Paragraph  -1  of  the  defence,  except  as  introductoiT  to  a 
denial  of  the  jurisdiction  of  the  Court,  afford^s  no  answer  to 
the  claim. 

Paragi^aph  5  alleges  that  the  "Court  and  jury  had  no 
jurisdiction  to  entertain  or  adjudicate  upon  any  claim  by 
the  plaintiffs  herein  against  the  defendants  herein."  That 
absence  of  jurisdiction  of  the  foreign  Court  to  pronounce  the 
judgment  sue<l  upon  should  form  a  good  defence,  is  in  accord 
with  the  most  elementary  principles  of  justice,  and  whether 
the  facts  establish  such  want  of  jurisdiction  must  be  deter- 
mined by  the  Court  in  which  the  action  upon  the  judgment 
is  brought.  I  think,  howeter,  that  the  defence  should  state 
the  facts  relied  upon  sufficiently  to  shew  that  the  foreign 
Court  had  no  jurisdiction:  sei»  Bullen  &  LeakVs  Precwlents, 
5th  ed.,  p.  90(>.  Paragraph  5,  as  it  stands,  ig  not  .sufficient 
in  this  respect. 

I  do  not  deem  it  necessary  to  determine  whether  the  rid- 
ing of  the  foreign  appellate  Court  against  defendants'  ob- 
jection to  the  jurisdiction,  of  the  trial  Court  is,  under  the 
circumstances  so  far  disclosed,  conclusive  against  defendants, 
as  it  seems  to  me  that  would  be  deciding  upon  the  merits  of 
the  defence.     .     .     . 
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Paragraph  6  of  the  defence  contains  no  answer  in  law  to 
the  claim  beyond  the  denial  of  plaintiffs'  claim  already 
pleaded  in  the  fir^t  paragraph. 

I  think  defendants  are  entitled  to  counterclaim  for  the 
$171.20.  Trevelyan  v.  Myers,  26  ().  R.  430,  is  a  distinct 
authority  for  the  proposition  that  a  foreign  judgment  is  not  a 
merger  of  the  original  eau^e  of  action,  which  may,  notwith- 
standing such  judgment,  be  sued  on  in  this  province.  It  fol- 
lows that  it  may  be  counterclaimed  for  in  an  action  against 
the  holder  of  the  original  claim. 

I  think  that  upon  this  branch  of  the  appeal  the  order  ap- 
pealed   from    should   be  varied  by  allowing    defendants  t 
amend  their  statement  of  defence,  if  5o  advised,  sotting  up 
the  fraud  and  want  of  jurisdiction  along  the  linei?  above  in- 
dicated, and  that  the  counterclaim  should  be  restore<l. 

As  to  the  jury  notice,  ...  it  should  be  rastor^d 
should  defendants  amend  the  statement  of  defence  as  above 
suggested,  subject  to  its  being  struck  out  by  the  trial 
Judge.     .     .     . 

Costs  of  the  a])i)eal  and  below  to  be  costs  in  the  cause. 


Anglix,  J.  November  i^th.  1905. 

WEEKLY    COURT. 

Re  WILDEY. 

Will — CondruHion  — J^(*f/(f^y  —  iSperific    nr    Dennmstrntire — 
Absence  of  JSourrr  of  Payment  De^igiuited. 

Motion  })y  executor  of  will  of  Margaret  Wildey  for  an 
order  under  Kule  938  determining  a  question  arising  under 
the  will. 

J.  W.  8t.  John,  for  the  executor  and  for  George  Wiilian) 
Wildey. 

F.  S.  Mearns,  for  John  K.  Minehin,  assignee  of  Edward 
J.  Wildey. 

Anglix,  J.: — The  testatrix's  will  ecmtained  tlusc*  two 
paragraphs : — 

"I  give,  devise,  and  bequeath  all  my  real  and  jHirsonal 
estate,  of  which  I  may  die  possessed  of  or  interested  in,  in 
the  maimer  following,  that  is  to  say:  to  my  son  George  Wil- 
liam Wildey  is  to  be  given  house  and  lot  known  as  No.  35 
Sheridan  avenue,  situated  in  the  city  of  Toronto,  county  of 
fork,  also  everything  contained  there  in  furniture."  ei(^. 
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"  Aluo  all  inonevb,  notes,  or  valuable  documents  which  I 
may  die  possessed  of,  excepting  $305  in  lawful  money,  which 
is  to  be  •;iven  to  my  son  Edward  John  Wildly.' 

Although  when  slie  died  on  11th  January,  1905,  it  was^ 
found  that  the  testatrix  had  left  no  "  money,  notes,  or  valu- 
abir  documents/'  her  entire  estate  consisting  of  the  house 
and  lot  No.  35  Slieridan  avenue,  and  its  contents,  it  cannot  be 
assumed  tliat  she  had  not  such  personal  property  when  she 
nmde  the  provision  in  favour  of  her  son  Edward.  Upon  this 
latter  point  there  is  no  evidence. 

The  question  rais^ed  is,  whether  the  legacy  in  favour  of 
Edward  J.  Wildey,  in  these  circumstances,  must  be  paid  out 
of  the  realty  and  personalty  received  by  (Jeorge  W.  Wildey.  or 
lapses  owing  to  the  failure  of  the  source  from  which  the 
testatrix  intend^  it  should  come. 

Ill  my  opinion  this  bequest  is  demonstrative,  and  was  in- 
tended to  take  effect  only  in  the  event  of  the  testatrix  hav- 
ing moneys,  notes,  or  valuable  documents  out  of  which  it 
might  be  paid.  The  preceding  gift  to  George  W.  Wildey  is 
sj)e(iiii-.  The  legacy  to  his  brother  is  not  charged  upon  it. 
The  language  of  the  will  is  wholly  inappropriate  to  create 
such  a  charge.  The  $305  is,  I  think,  made  payable  by  George 
W.  Wilde}  only  in  the  event  of  his  receiving  the  "  moneys, 
notes,  or  valuable  documents,''  or  their  proceeds,  which  the 
testatrix  intended  him  to  have  in  addition  to  her  house  and 
its  contents.  From  the  moneys  so  given  to  George  she  ex- 
cepts the  sum  of  $305  for  Edward. 

I  think  this  application  should  have  been  made  in  Court 
under  clause  (a)  or  clause  (b)  of  Rule  938,  and  not  in  Cham- 
Iht?.  The  order  will,  therefore,  issue  as  a  Court  order.  Costs 
of  all  ])arries — as  of  a  motion  in  Chambers,  however — will 
be  ]Kiid  out  of  the  estate. 


XOVKMBER    9th,    1905. 
DrVISTONAL   COURT. 

(rKEAT  WEST  LIFE  ASST^RANCE  CO  v.  MOORING. 

Principal  and  Agent  —  Account  —  Conlract — Consti-uctpfn 
— Tiefonndiion — Liability  of  Sureties  for  Agent — AUera- 
fion  iv  i'ontrud — Conditions  of  Bond, 

ApjK»al  l)v  def('n<lants  from  judgment  of  Osl?:r.  J. A.,  6 
0.  W.  R.  176. 

6.  Wilkii*,  for  defendants. 

H.  Ca^-ols.  K.C.,  for  plaintiffs. 


BAlMi^  V.  CITY  OF   WOODSTOCK.  t>01 

The     Court     (Meredith,     C.  J.,     !MacMahon,     J., 
Tektzkl,  J.),  dismissed  the  appeal  with  costs. 


Caktwrkuit,  Mastkk.  Novembkr  10th,  1905. 

CHAMBERS. 

BAINES  V.  CITY  OF  WOODSTOCK. 

Parties — Joinder  of   Defendants — Causes  of  Action — Muni" 
cipal  Ad,  sec.  609 — Rule  186. 

Plaintiff,  an  infant,  sued  by  his  father  as  next  friend. 
The  statement  of  claim  alleged  that  plaintiff  was  injured  by 
reason  of  a  large  quantity  of  planks  and  lumber  negligently 
piled  and  wrongfully  left  by  defendants  the  Patricks  on 
a  street  in  Woodstock:;  and  that  the  officials  of  tlfefiMidant 
city  corporation  wrongfully  and  negligently  allowed  the 
aforesaid  obsta<jles  to  remain  on  said  street  for  the  space  of 
6  months. 

Plaintil!  was  only  3  years  old.  His  leg  wa.s  broken  by  tlie 
lumber  falling  on  him  while  he  was  la^v'fully  using  the  street 
in  question,  and  $1,000  damages  were  claimed  for  the  injury. 

Defendants  the  Patricks  moved  for  an  order  requiring 
plaintiff  to  elect  against  which  of  the  defendants  he  would 
proceed. 

W.  M.  Douglas,  K.C.,  for  the  applicants. 

C.  A.  Moss,  for  diefendant  corporation. 

C.  J.  Hohnan,  K.C.,  for  plaintiff. 

The  piaster: — The  motion  mu^t  succeed  unless  this  case 
can  be  successfully  distinguished  from  Hinds  v.  Town  of 
Barrie,  6  0.  L.  B.  Go6,  2  0.  W.  E.  995. 

(•ounsel  for  plaintiff  argued  tliat  this  could  be  done  on 
two  grounds:  1st,  that  here  the  defendants  were  joint  tort- 
feasors; 2nd,  that  the  action  as  constituted  is  authorized  by 
3  Edw.' VII.  ch.  19,  sec.  609  (1),  (2),  and  (3)  (0.) 

On  the  first  point  the  argument  was  that  the  placing  of 
the  lumber  on  the  liighway  was  a  joint  act  for  which  both 
defendants  are  jointly  responsible. 

The  contrary,  however,  seems  to  have  been  decided  in  Bice 
V.  Town  of   Whitby,  25  A.  B.  191,  which  shews  that  if  the 
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plaintiff  in  the  present  action  had  been  injured  l)efore  the 
corporation  had  had  sufficient  notice  of  the  obstruction  and 
sufficient  time  for  its  removal,  though  the  Patricks  might 
have  been  liable,  the  corporation  could  not  have  been  attacked. 

Assuming  the  statement  of  claim  to  be  true,  then  it  is 
clear  (1)  that  there  was  first  a  wrongful  placing  of  the  Int:;- 
ber  on  the  highway  by  the  Patrickt^,  and  (2)  a  breach  of 
their  statutory  duty  by  the  corporation  in  not.  removing  it 
within  a  reasonable  time. 

The  plaintiff  can  proceed  against  the  city  and  have  his 
action  tried  as  provided  by  sec.  104  of  the  Judicature  Act, 
assuming  that  he  has  given  such  notice  (if  any)  as  is  neces- 
sary in  some  cases,  or  he  can  proceed  against  the  Patricks 
and  have  his  action  tried  by  a  jur}*. 

If  he  adopted  the  first  course,  the  city  could  l)ring  in  the 
Patricks  as  third  parties  if  they  saw  fit  to  do  so.  But  they 
cannot  be  sued  in  one  action  so  long  as  Bule  18G  stands  as  at 
present.  The  tort  of  the  Patricks  was  in  placing  the  lumber 
on  the  highway,  for  which  the  city  is  not  liable;  the  tort  of 
the  city  consists  in  not  removing  it  from  the  highway,  and 
for  this  the  Patricks  are  not  liable. 

The  more  the  question  is  considered  the  plaiuer  it  i)e- 
comes  that  the  statement  of  claim  alleges  not  a  joint  tort  but 
two  separate  and  distinct,  the  second  of  which  could  not  be 
committed  until  after  the  lapse  of  a  reasonable  time  from  tlie 
commission  of  the  first. 

2.  The  section  of  the  Municipal  Act  of  1903  wa^  evidently 
passed  in  the  interest**  of  municipal  corporations.  Had  its 
object  been  to  amend  Rule  18G,  it  woidd  no  doubt  have  been 
so  stated,  as  was  done  in  the  anieudnient  of  Rule  1(52  (h)  by. 
5  Edw.  VII.  ch.  13,  sec.  22. 

But  there  is  no  mention  in  sec.  609  of  the  plaintiff  in  any 
place.  Opinions  may  differ  as  to  whether  it  might  not  he 
better  to  amend  Rule  186  as  has  been  done  with  Rule  185. 
But  until  this  has  been  done  the  decisions  from  Sadler  v. 
Great  Western  R.  W.  Co..  [1895]  2  Q.  B.  688,  [ISOG]  A.  C 
450,  onward,  must  be  followed. 

Cases  like  Tate  v.  Xatural  (ias  Co..  18  P.  R.  S2,  and 
Langley  v.  Law  Society  of  Tapper  C^anada,  3  0.  L.  R  245,  1 
0.  W.  R.  143.  were  actions  on  contracts  and  were  based  on 
Bennetts  v.  Mcll wraith,  [1896]  2  Q.  B.  461,  and  similar 
cases.  But  they  are  not  even  cited  by  counsel  in  Hinds  v. 
Town  of  Barrie,  supra,  much  less  mc^ntioned  in  the  judgment 
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of  Osier,  J. A.  It  must,  therefore,  have  been  considered  by 
all  concerned  in  that  case,  so  stoutly  contested,  that  tha^e 
decisions  were  not  relevant.  They  were  decided  under  Rule 
192.  There  was  only  one  cause  of  action,  and  the  plaintiff 
was  in  doubt  against  whom  he  would'  be  able  to  w^tablish  it. 
There  is  no  difficulty  of  that  sort  in  the  present  caae. 

The  plaintiff  must  elect  within  a  month  against  which  de- 
fendant he  will  proceed,  according  to  the  order  made  in 
Chandler  and  Massey  v.  Grand  Trunk  R.  W.  Co.,  5  0.  L.  R. 
589,  2  0.  W.  R.  286,  407,  427.  There  will  be  a  stay  of  pro- 
ceedings until  after  plaintiff  has  made  his  election,  and 
the  defendant  who  is  retained  in  the  action  will  have  ten 
days'  time  to  defend  after  senice  of  the  amended  statement 
of  claim. 


Falconbrid(;e,  C.J.  JNovembkr  10th,  11)05. 

McDonald  v.  gollan. 

Will  —  ConitlrucHoti    —    Devise   —    Inlesfacy  —  Rejecting 
Svrplusage, 

Action  for  construction  of  will  of  Roderick  Gollan,  which 
was  in  part  as  follows: — 

"First,  I  devise,  give,  and  bequeath  to  my  beloved  wife 
Frances  Gollan  a  free  and  comfortable  living  our  of  the 
testate  of  which  I  am  now  or  may  be  possessed  at  my  decease, 
during  her  natural  life,  together  with  all  house  furni- 
ture .  .  .  for  her  use  and  benefit  during  her  occupancy 
of  the  homestead,  and  if  my  beloved  wife  be  clisentitled  to  re- 
main with  any  of  my  children  that  may  occupy  the  dwelling 
house,  in  such  case  to  receive  $200  in  each  year  during 
the  full  period  of  her  natural  life,  $100  to  be  paid  by  sons 
Alexander  and  Thomas  each,  in  every  year,  for  my  wife  and 
their  mother  for  her  support  and  benefit. 

"I  give,  devise,  and  bequeath  to  my  son  Alexand  Gol- 
lan lots  number  53  and  54.  being  in  the  first  concession  of 
the  township  of  Kinloss  .  .  .  with  the  understand'ing 
that  my  son  Alexander  give  to  his  brother  Thoma>i  Gollan, 
my  son,  a  clear  deed  of  north  half  of  south  half  of  lots  55 
nnd  56  in  the  1st  concession  of  the  said  township  .  .  . 
the  deed  of  said  lots  being  now  held  by  my  son  Alexander 
Gollan,  being  50  acres  more  or  less. 
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"  1  hereby  give,  devise,  and  bequeath  to  my  son  Thoniai? 
GolliUi  the  said  \oU  mentioned,  that  is  to  say,  55  and  56,  to- 
gether witli  the  north  half  of  lot  number  55,  all  in  the  first 
concession  of  the  said  township;  also  I  bequeath  to  the  said 
Tliomas  GoUan  the  south  half  of  lots  55  and  5l),  being  com- 
})Ofted  of  part  of  lot  number  17  in  the  toin-nship  of  West 
W'awanosh  .  .  .  being  50  acres.  The  remainder  of  said 
lot.  being  50  acres  more  or  less,  in  West  Wawanosh,  I  give 
and  bequeath  to  my  son  Alexander  Gollan,  together  with  the 
property  mentioned  heretofore,  all  live  stock  and  implements, 
my  .sons  Alexander  and  Thomas  Gollan  each  to  possess  an 
equal  share  of  such  stock  and  implements  at  my  decease. 

"  I  trive  and  bequeath  to  my  daughters  Eliza  Ann,  Eliza- 
l>eth  Jane,  Frances  Catherine,  Margaret,  and  Isabella  Gk)l- 
lan,  $200  each,  to  be  paid  by  my  sons  Alexander  and  Thomas 
Gollan  in  3  years  after  my  d'ecease  from  my  said  estate,  my 
sons  Alexander  and  Thomas  Gollan  each  to  pay  $100  to  each 
of  my  daughters  mentioned  within  the  time  specified  after 
]uy  decease." 

P.  A.  Malcolmson,  Lucknow,  for  plaintiffs  and  for  defen- 
dants Frances  Gollan.  Eliza  McClure,  Betsy  Mclntyre,  Mar- 
garet M.  Gollan,  and  Isabella  Sqhoen. 

W.  Proudfoot,  K.C.,  for  defendants  Alexander  au'l 
Thomas  Gollan. 

E.  L.  Dickinson,  (todericli,  for  defendant  John  Gollan.* 

Falcoxbridge,  C.J.: — The  testator,  at  the  time  that  he 
made  the  will  and  at  the  time  of  his  death,  owned  the  north 
halves  of  lot<  53,  54,  and  55  in  the  1st  concession  of  Kinloss, 
containing  50  acres  each,  in  all  150  acres,  and  the  east  half 
of  lot  IT  in  the  14tli  concession  of  the  township  of  Wawa- 
nosh, containing  100  acres. 

By  his  will  he  first  becjueathed  to  his  wife  his  furniture 
ami  etTt»(n>  absolutely,  together  with  the  house,  or,  if  she 
should  W  dissati.-fied,  $'^00  a  year,  $100  to  be  paid  by 
ThonuH  and  $100  .  .  .  by  Alexander.  Next,  he  devised 
to  Alexander  lots  53  and  54  (which  should  have  Ix^en  de- 
scribeii  as  the  north  halves  of  those  lots),  lacing  the  liome- 
stead,  with  the  imderstanding  that  Alexander  should  give  to 
Thoma-  a  tbvd  of  the  north  half  of  the  south  half  of  lots  55 
and  5t^  whii'h  Alexander  o>\-ned,  and  he  devistni  io  Thomas 
the  north  half  of  55.  This  gave  to  each  of  the  sons  100 
aor»^'»  in  KinloSv^. 
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The  only  question  of  importance  in  dispute  ...  is, 
whether  the  Wawanosh  land  has  been  deviled,  and  if  so  to 
whom. 

1  think  It  quite  clear  from  the  tenor  of  the  will  that  the 
testator  intended  lo  dispose  of  his  whole  estate,  and  that  it 
wad  to  be  divided  between  the  two  sons  Alexander  and 
Thomas,  with  the  exception  of  the  provisions  in  favour  of  the 
widow  and  daughters.     .     .     . 

The  difficulty  in  considering  the  paragraph  is  cau>ed  by 
the  magistrate  who  drew  it  introducing  again  the  reference  to 
lots  55  and  56,  which  had  been  already  disposed  of.  It  is 
quite  plain  that  what  the  testator  intended  was,  that  the 
south  half  of  the  Wawanosh  lot  was  to  go  to  Thoma^s,  and 
the  remainder,,  that  is,  the  north  half,  to  Alexander.  If  the 
words  ^'of  lots  56  and  56,"  where  they  last  occur  in  the  will, 
are  rejected  as  surplusage,  the  clause  in  question  bears  fair 
and  reasonable  construction.  The  provision  in  favour  of  the 
daughters  fumislies  an  argument  in  favour  of  tliis  being  the 
intention  of  the  testator,  because  he  directs  these  bequests  to 
the  daughters  to  be  paid  by  Alexander  and  Thomas  in  3 
years  after  his  decease  "  from  my  said  estate."  I  think  this 
expression  is  analogous  to  the  words  "  my  property ''  in  the 
will  dealt  with  in  Hickey  v.  Hickey,  20  0.  R.  371."^  See  also 
Young  V.  Purvis,  11  0.  R.  597;  Wright  v.  Ceilings,  16  0.  R. 
182;  McFadyen  V.  McFadyen,  27  O.R.  598;  Colvin  v.  Colvin, 
22  6.  R.  142;  Gordon  v.  Gordon,  L.  R.  5  H.  L.  254,  271;  and 
I  distinguish  Summers  v.  Summers,  5  0.  R.  100;  Re  Stone. 
6  0.  R.  312;  Hickey  v.  Stover,  20  0.  R.  106;  Re  Bain  and. 
f^eslie,  25  0.  R.  216. 

For  in  the  present  case  it  is  not  necessary  to  add  a  word 
to  ihe  will.  All  that  is  necessary  to  carry  out  tlie  plain  in- 
tention of  the  testator  is  to  construe  the  words  in  the  will 
and  leave  out  those  that  are  purely  surplusage:  Doyle  v. 
Magee,  24  A.  R.  162. 

The  will,  therefore,  is  a  good  and  valid  instrument  and 
sufl5cient  to  pass  the  whole  estate  of  the  testator.  .  .  . 
The  widow  and  daughters  are  entitled  to  payment  of  the  pro- 
visions made  for  them. 

Of  course  the  devise  to  "Alexand"  is  a  good  devise  to 
Alexander.     .     .     . 

Costs  of  all  parties  out  of  the  estate;  such  costs  to  be 
limited  to  the  costs  taxable  as  on  an  application  upon 
originating  notice. 
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November  10th,  1905. 
divisional  court. 
PEARCE  V.  LETHERBY. 

Ship — Salvaye  iH^ervices — Mariiinie  Lien — Agreemenl — Bights 
of  Salvor — Possession  of  Salved  Goods  —  Removal — Pur- 
chaser for  Value — Conversion — Repkinn — Ccsts. 

Appeal  by  plaintiff  from  judgment  of  Boyd,  C,  ante  77. 

D.  C.  Ross,  for  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  for  defendant  Clark. 

"W.  A.  Finlayson,  Midland',  for  defendant  Letherby. 

The     Court     (Meredith,     C.  J.,     MacMahon,     J., 
Teetzel,  J.),  dit^missed  the  appeal  with  costs. 


MacMahon,  J.  November  11th,  1905. 

WEEKLY    court. 

Re  PROVINCIAL  GROCERS  LIMITED. 

HILI/S  CASE. 

Company  —  Winding-up  —  Contributory —  Shares  —  AUoi- 
menl — By-law — Directors — "  Otherwise   Ordain.^' 

Appeal  by  the  liquidator  of  the  company  from  the  order 
n{  J.  A.  McAndrew,  official  referee,  dismissing  the  liqui- 
dator's application  to  place  Hill  on  the  list  of  contributories 
in  the  winding-u])  of  the  company. 

G.  M.  Clark,  for  the  liquidator. 

C.  S.  Maclnnes,  for  Hill. 

^(acMahon,  J.: — Hill  signed'  an  application  for  stock 
in  the  company  on  a  form  which  reads:  "I  hereby  subscribe 
for  one  share  of  the  Provincial  Grocers  Limited  (or  any  less 
number  which  the  directors  may  allot  me),  for  which  I  agree 
to  pay  $100  per  sliare  in  payment-^  as  follows:  10  y^ev  cent, 
on  application,  15  per  cent,  on  allotment,  25  per  cent.  2 
months  thereafter,  and  the  balance  as  the  directors  may  deem 
advisable.     1  enclose  herewith  the  sum  of  dollars, 

being  10  per  cent.  r>f  my  subscription.    Dated  Pontypool,  this 
21st  flay  of  June,  1904." 
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On  receipt  of  the  application,  HiU's  name  was  placed'  on 
tlie  "  shareholders'  list "  of  the  company,  under  date  of  ^Ist 
Jime,  1904,  as  a  subscriber  for  one  share  of  stock,  and  op- 
posite thereto  his  address — "Pontypool."  There  had  also 
been  entered  at  the  same  time  a  credit  for  the  payment  of  the 
first  call  of  10  per  cent  as  having  been  recoiv(»d'.  This  was 
credited  in  error  and  had  been  erased. 

An  account  was  also  opened  in  Hill's  name  in  the  com- 
pany's stock  ledger,  where  he  was  debited  "To  stock,  $100. ' 

On  20th  July,  1904,  the  company  wrote  to  Hill  that  they 
had  drawn  on  him  for  the  first  payment  of  $10  "for  one 
share  of  the  capital  stock."  That  draft  was  dishonoured,  but 
Hill  paid  a  second  draft  for  the  $10,  on  10th  August. 

l^e  minute  book  of  the  company  shews  that  at  a  meet- 
ing of  the  board  of  directors  .  .  .  held  on  8th  July, 
1904,  a  resolution  was  carried  providing  "  that  all  parties 
who  had  applied  for  stock  since  18th  May  and  have  made  the 
nccessarv  payment  have  their  stock  allotted." 

At  the  time  that  the  above  resolution  was  passed  Hill 
had  not  made  the  first  payment  of  10  per  cent,  on  his  stock, 
so  that  he  did  not  come  within  the  terms  of  that  resolution, 
and  there  appears  to  have  been  no  resolution  of  the  board 
directing  any  allotment  of  shares  after  8th  July. 

The  Ontario  Companies  Act,  R.  S.  0.  189?  ch.  191,  sec. 
26,  provides :  "  If  the  letters  patent  or  special  Act  make  no 
other  definite  provision,  the  shares  of  the  stock  of  the  com- 
pany, so  far  as  they  are  not  allotted  thereby,  shall  be  allotted 
when  and  as  the  directors  by  by-law  or  otherwise  ordain." 

When  an  application  is  made  for  stock,  there  must  be 
some  act  of  the  directors  shewing  that  the  application  has 
been  accepted  and  the  stock  allotted;  and  where  no  by-law 
has  been  passed  by  the  directors  allotting  the  stock,  then  the 
question  as  to  whether  the  directors  have  "otherwise 
ordained  "  the  allotting  to  the  applicant,  must  be  determined 
by  what  they  have  done.     .     .     . 

[Reference  to  Denison  v.  I^eslie,  3  A.  R.  at  p.  645.] 

Now,  in  the  present  case  Hill  was  recorded  in  the  share- 
holders' list  or  register  of  the  company  as  the  holder  of,  and 
thus  there  was  allotted  to  him,  one  share  of  the  stock,  and 
there  is,  in  addition,  the  communication  by  the  company  to 
him  of  his  being  a  shareholder,  and  there  is  the  further  fact 
that  he  paid  the  first  call  of  10  per  cent,  on  the  share  so 
allotted}  to  him.     .     .     . 
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[As  to  what  constitutes  an  allotment,  reference  to  In  re 
Florence  Land  and  Public  Works  Co.,  Nicolas  Case,  29  Ch.  D. 
at  pp.  426,  -1:39;  In  re  Great  Northern  Salt  and  Chemical 
Works,  Ex  p.  Kennedy,  44  Ch.  D.  at  p.  483;  In  re  Scottish 
Petroleum  Co.,  23  Ch.  D.  413,  430.] 

Section  53  of  the  Winding-up  Act  is  copied  from  see.  154 
of  the  English  Companies  Act,  1862,  and  provides:  **  If  the 
business  of  a  company  is  being  wound  up  under  this  Act,  all 
the  books  of  the  company  and  of  the  liquidators  shall,  as  be- 
tween tlie  contributories  and  the  compaAy,  be  prima  facie 
evidence  of  the  truth  of  all  matters  purporting  to  be  therein 
recorded.''     .     .     . 

[lieference  to  In  re  llalienbeagle  Mining  Co.,  Knight's 
Case,  L.  R.  2  Ch.  321,  and  In  re  Great  Northern  Salt  and 
Chemical  Works,  Ex  p.  Kennedy,  44  Ch.  D.  472.] 

What  was  done  by  the  secTetary  of  the  company  in  the 
j)resent  case  was  to  place  Ilill  on  the  list  of  sharehoWlers  and 
to  notify  him  of  the  receipt  of  his  application  for  cme  share 
of  stock  .  .  .  and  to  draw  on  him  for  the  first  payment 
of  10  i>er  cent.,  wliich  he  paid,  the  amount  being  placed  to 
his  credit  in  the  ledger,  where  he  is  d<?bited  with  $100  for  the 
one  share  of  stock.  All  these  acts  must  be  regarded  as  evi- 
dence that  the  diret^tors,  instead  of  passing  a  by-law,  had 
^^otherwise  ordained  "  the  allotment  of  the  one  share  of  stock 
to  Hill.  In  other  words,-  what  the  directors  did,  sa  disclosed 
in  the  entries  in  the  books,  must  be  considered  as  equivalent 
to  passing  a  by-law. 

The  app'-'al  must  be  allowed  with  costs,  and  the  re.-pon- 
(lent  placed  on  tlie  list  of  contributories  for  the  sum  of  $90. 


MacMaHON,   J.  XOVKMBKR    llXH,    1905. 

TRIAL. 

JONES  V.  RETD. 

Promiasory  Note — Alteration  after  Siijmiture  of  Maker — In- 
sertioii  of  Interest  Chuse  —  Material  AUeratitm — Avoid- 
ance of  Instrument — Subsequent  Condnct  of  Maker  — 
Estoppel — Ratification . 

Action  upon  a  promissory  note,  dated  21st  June.  1904, 
made  by  defendant  John  M.  T?eid,  $500,  payable  4  months 
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after  date,  to  the  order  of  defendant  Hugh  C.  Morris,  with 
interest  at  7  per  cent,  per  annum,  and  indorsed  by  defen- 
dant Morris  to  defendant  W.  G.  McLaughlin,  who  indorsed 
it  to  plaintiff. 

Defendants  Morris  and  McLaughlin  did  not  appear,  and 
judgment  by  default  was  entered  against  them  on  5th  Sep- 
tember, 1905,  for  $545.21  and'  costs. 

Defendant  Eeid's  defence  was,  that  the  note  was  rendered 
void  after  the  making  thereof  by  material  alterations,  namely, 
by  the  alteration  of  the  date,  by  the  insertion  of  interest,  and 
by  the  insertion  of  the  place  of  payment. 

Plaintiff  replied  that  he  discounted  the  note  on  21st  July, 
1904,  and  on  the  same  day  notified  defendant  Reid  by  letter 
that  he  had  bought  a  note  made  by  Reid^  dated  21st  June, 
1904,  for  $500,  payable  to  Hugh  C.  Morris,  4  months  after 
date,  and  bearing  interest  at  7  per  cent.,  and  requested  Reid 
to  inform  him  at  once  if  there  was  anything  wrong  about  the 
note;  that  defendant  Reid  did  not  reply  to  this  letter,  and 
afterwards,  when  asked  if  there  was  anything  wrong  with  the 
note,  refused  to  state  that  there  was,  and  did  not  assert  that 
the  note  had  been  altered  until  1st  October,  1904;  that  in  the 
meantime  defendant  Mclaughlin  had  disposed  of  his  assets 
in  Ontario  and  removed  therefrom,  and,  if  there  had'  been 
any  alteration,  the  plaintiff  had  been  prejudiced  by  defen- 
dant Reid's  refusal  to  state  the  fact  promptly,  and  was  estop- 
ped from  setting  up  such  alteration  as  a  defence  to  the  action; 
that,  if  there  had  been  any  alteration,  defendant  Reid  had 
ratified  it. 

M.  Wilson,  K.C.,  and  J.  B.  MacKenzie,  for  plaintiff. 

A.  H.  Clarke,  K.C.,  for  defendant  Reid. 

MacMaiion,  J.: — A  blank  form  of  a  promissory  note  was 
used,  and  in  filling  up  the  blanks  in  the  first  or  main  portion 
of  the  form,  the  writing  was  with  the  same  pen  and  ink.  The 
blank  left  for  the  place  of  payment  was  filled  in  with  "Leam- 
ington, Ont.,*'  written  with  ink  of  a  much  darker  colour  and 
a  pen  with  a  broader  nib  than  was  used  in  filling  in  the  first 
part  of  the  note;  and  after  the  words  "value  received," 
printed  at  the  end  of  the  form,  there  had  been  written  "  with 
interest  at  7  i3er  cent,  per  annum  "  with  the  same  pen  and 
the  like  ink  that  had  written  "Leamington,  Ont.'^  Defen- 
dant Reid  swears  that  the  words  above  referred  to  were  in- 
serted without  his  authority  after  he  signed  the  note.     .     .     . 
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I  find  that  the  note  wad  altered  by  the  additions  referred 
to  after  being  signed  by  defendant  Beid  and  before  it  was 
purchased  by  plaintiff.     .     .     . 

Plaintiff  lives  in  the  village  of  Comber  .  .  .  and  is 
in  the  habit  of  purchasing  not«s  and  other  securities.  On  the 
morning  of  21st  July,  1904,  J.  B.  Thompson  .  .  .  went 
to  plaintiff's  liouse  and  stated  that  McLaughlin  was  at  the 
Forbes  House,  an  hotel  in  the  village,  and  had  a  note  for 
$600  made  by  Reid,  which  he  (McLaughlin)  wanted  to  sell, 
and  plaintiff  went  over  to  the  hotel,  talcing  with  him  suffi- 
cient money  to  purchase  the  note.  Plaintiff  knew  that  Beid, 
who  lived  7  or  8  miles  from  Comber,  was  a  man  of  substance, 
and  he  (plaintiff)  purchased  the  note,  paying  therefor  $485. 

On  .  .  .  the  day  plaintiff  purchased  the  note  he 
wrote  to  defendant  Reid :  '^  I  have  to-day  bought  a  note  for 
$600  given  by  you  to  Hugh  C.  Morris,  of  Windsor,  and  bear- 
ing interest  at  7  per  cent.,  dated  21st  June,  1904,  and  to 
run  for  4  months.  If  there  is  anything  wrong  about  said 
note,  please  notify  me  at  once.^' 

Plaintiff  was  satisfied  at  the  time  he  purchased  the  note 
that  it  was  defendant  Beid's  signature  that  was  on  the  note 
as  maker.     .     .     . 

The  2l8t  July  was  a  Thursday,  and  defendant  Reid  said 
he  received  plaintiff's  letter  on  Saturday  the  23rd,  and  re- 
plied to  it  on  the  25th,  stating  that  if  the  note  was  payable 
with  interest  it  was  not  made  by  him.  Plaintiff  said  he  did 
not  receive  the  reply.  He  left  Comber  on  25th  July  for 
Duluth  in  the  State  of  Minnesota,  and  did  not  return  until 
7th  August  and  found  no  letter  awaiting  him  from  defen- 
dant.    .     .     . 

Defendant  Reid  was  not  shewn  the  note  until  1st  October, 
1904,  when  he  saw  it  at  plaintiff's  house  in  Comber,  and  he 
then  stated  that  the  note  had  been  altered  after  he  had 
signed  it  by  the  insertion  of  the  place  of  payment  and  the 
interest  clause. 

The  note  fell  due  on  24th  October,  and  was  protested,  a 
notice  of  protest  being  sent  to  McLaughlin's  address  in 
Detroit,  where  he  went  to  live  shortly  after  selling  the  note 
to  plaintiff.  After  the  note  was  protested,  McLaughlin 
promised  payment,  and  on  7th  December  plaintiff  wrote  to 
defendant  Reid :  "  I  am  greatly  pleased  to  be  able  to  inform 
you  that  I  received  this  morning  a  letter  from  McLaughlin 
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asking  me  to  send  that  $500  note  by  express  to  Detroit^ 
co.d.,  and  stating  he  will  pay  it  and  all  interest  to  date. 
This  is  \ery  satisfactory  to  me,  as  I  was  fearing  there  would 
be  some  very  unpleasant  trouble  about  it  before  settlement. 
I  hope  he  will  pay,  as  I  have  sent  the  note  as  requested." 

The  express  company,  after  keeping  the  note  for  some 
weeks,  and  not  being  able  to  obtain  payment  from  Mc- 
Laughlin, returned  the  note  to  plaintiff,  who  on  25th  March, 
1906,  commenced  this  action. 

Defendant  Reid,  as  maker  of  the  promissory  note  sued'  on, 
was  under  no  obligation  to  plaintiff  to  take  precautions 
against  fraudulent  alterations  after  its  making:  Scholfield  v. 
Earl  of  Londesborough,  [1896]  A.  C.  514;  Imperial  Bank  v. 
Bank  of  Hamilton,  [1903]  A.  C.  49. 

If,  after  the  receipt  by  defendant  Reid  of  plaintiff's  letter 
of  2l8t  July,  he  had  misled  plaintiff  into  believing  that  the 
note  when  made  by  him  had  the  interest  clause  in  it,  plain- 
tiff's position  would  have  been  different.  But  defendant 
Reid  told  plaintiff  on  12th  August  that  the  note  he  had 
given  Morris  had  no  interest  clause,  and  because  of  his  hav- 
ing made  that  statement  plaintiff  said  he  would  consult  the 
County  Crown  Attorney  as  to  instituting  criminal  proceed- 
ings. There  are  no  grounds  for  the  allegution  that  plaintiff 
was  misled;  and  there  is,  therefore,  no  estoppel  as  in  Do- 
minion Bank  v.  Ewing,  7  0.  L.  R.  90,  3  0.  W.  R.  127,  36  S. 
C.  R.  133.  Leave  to  appeal  in  that  case  was  refused;  [1904] 
A.  C.  806. 

Action  dismisv«ed  with  costs. 


October  31st,  1905. 
divisional  court. 
PISKEN  V.  MARSHALL. 

Attachment  of  Debts — Insurance  Moneys — Toniine  Life  Pol- 
icy— Assignment — Right  of  Assimiee  to  Select  Cash  Sur- 
render Valve — Declaration  by  Insured  in  Favour  of  Wife 
under  Insurance  Act. 

Appeal  by  plaintiff  from  judgment  of  senior  Judge  of 
County  Court  of  York  discharging  an  attat'hing  order  and 
garnishing  summons. 
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riaintilT,  having  obtained  a  judgment  against  defendant 
for  payment  of  money,  sought  to  garnish  the  money 
representing  the  ca^ih  surrender  value  of  an  insurance  policy 
on  the  life  of  defendant,  in  the  liand-s  of  the  New  York  Life 
Insurance  Company,  the  garnishees. 

The  lacts  were  as  follows: 

On  18th  April,  1905,  defendant  assigned  all  his  right, 
title,  and  interest  in  and  to  life  insurance  policy  Xo.  364,- 
467,  in  the  New  York  Life  Insurance  Company  to  his.  soli- 
citor, to  wliom  he  was  at  that  time  indebted  to  the  amount 
of  (about)  $40.  The  asbignment,  though  absolute  in  form, 
was  on  the  following  conditions:  The  assignee  was  to  apply 
to  the  company  for  the  cash  value  of  the  policy,  and,  if  the 
company  consented  to  pay  such  cash  value,  the  debt  of  defen- 
dant to  the  a.-signee  was  to  be  deducted,  and  the  balance  paid 
to  Mrs.  Marshall,  the  wife  of  defendant. 

On  30th  May,  1005,  plaintiff  obtained  judgment  for  $75 
debt  and  $19.22  costs  against  defendant. 

On  the  same  day  notice  of  the  assignment  was  given  by 
the  assi^ee  to  the  New  York  Life  Insurance  Company,  and 
on  the  same  day  the  assignee  made,  in  writing,  what  pur- 
ported to  be  a  selection  of  the  cash  value  of  the  policy. 

On  31st  May  plaintiff  served  an  attaching  order  upon 
the  garnishees. 

On  23rd  June  the  assignee,  the  garnishees  having  made 
no  acknowledgment  of  his  selection,  revoked  in  writing  his 
selection  of  option,  which  revocation  the  garnishees  declined 
to  recognize. 

On  29th  June,  1905,  defendant  made  a  declaration  under 
the  Ontario  Insurance  Act,  sec.  159,  declaring  the  policy  and 
ihe  money  to  be  derived  therefrom  to  be  for  the  benefit  of  his 
wife,  subject  to  the  assignment  above  mentioned. 

The  policy  was  a  life  policy  issued  on  the  following  terms : 

This  policy  is  issued  on  the  non- forfeiture  free  tontine 
policy  plan,  the  particulars  of  which  are  as  follows: 

That  the  tontine  period  for  this  policy  shall  be  completed 
on  the  30th  day  of  June  in  the  year  1905. 

That  after  the  completion  of  the  tontine  period,  provided 
this  policy  shall  not  have  been  previously  terminated',  this 
]>olicy  shall  secure  to  the  insured  one  of  the  following  bene- 
fits: 
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First,  to  apply  the  accumulated  dividend  to  the  purchase 
of  an  annuity  on  the  life  of  the  insured  in  one  of  the  follow- 
ing forms:  (a)  an  annuity  for  the  number  of  years  that 
premiums  are  payable  beyond  the  tontine  period  to  be  used 
in  reduction  of  subsequent  premiums  on  this  polic}',  and  in 
ease  the  amount  accruing  in  any  year  from  the  annuity  to- 
gether with  dividends  that  may  thereafter  be  declared  on  this 
policy  shall  exceed  the  amount  of  premium  due  thereon,  the 
excess  to  be  paid  in  cash.     .     .     . 

Third,  to  withdraw  in  cash  Uie  entire  equity. 

These  benefits  are  at  the  option  of  the  insured,  but  it  is 
understood  and  agreed  that  not  less  than  3  months  prior  to 
the  termination  of  the  tontine  period  the  said  insured  shall 
notify  the  company  in  writing  which  benefit  is  selected,  and 
if  no  such  notification  shall  be  received,  then  and  in  that 
case  the  accumulated  surplus  shall  be  applied  to  the  pur- 
chase of  an  annuity  in  one  of  the  forms  stipulated  in  the 
''first  benefit''  named  above. 

R.  E.  Kingsford,  for  plaintiff,  argued  that  the  assign- 
ment was  fraudulent  and  void  in  so  far  as  any  claim  of  the 
defendant's  wife  was  concerned;  that  it  was  voluntary,  ex- 
cept so  far  as  the  assignee's  claim  was  valid,  and  therefore 
void  as  against  subsequent  creditors;  that  there  was  an 
obvious  intention  to  defeat,  hinder,  and  delay  creditors ;  that 
the  money  was  a  fixed  sum  payable  and  therefore  attachable, 
a  valid  selection  having  been  made;  that  the  company  by  ac- 
cepting such  selection  had  fixed  the  rights  of  the  parties  and 
that  it  lay  with  the  company  only  to  make  any  objection  to 
the  fact  that  the  selection  was  late;  tidth  regard  to  the 
declaration  in  favour  of  defendant's  wife:  this  was  too  late, 
as  by  the  service  of  the  attaching  order  and  obtaining  judg- 
ment plaintiff  had  become  in  effect  the  assign  of  defen- 
dant, and  that  the  declaration  in  favour  of  defendant's  wife 
should  be  held  to  be  subject  to  plaintiff's  claim. 

Edward  Bayly,  for  defendant  and  all  other  parties  except 
the  plaintiff  and  garnishees,  contended  that  the  assignment 
was  valid,  ns  no  intention  was  shewn  to  hmder,  defeat,  or  de- 
lay creditors:  Godfrey  v.  Poole,  13  App.  Cas.  503;  Gurofski 
V.  Harris,  27  0.  R.  201 ;  Wendover  v.  Nicholson,  5  0.  W.  R. 
at  p.  646 ;  that  the  parol  trust  in  favor  of  the  defendant's 
wife  was  enforceable:  Johnston  v.  Alexander,  125  Ind.  575; 
that  the  selection  of  option  having  been  made  after  the  time 
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limit  set  by  the  conipaiiy,  there  was  no  sum  clue  or  payabk*, 
and  that  such  -^elcrtion  by  the  assignee,  tlie  company's  offer 
havin;,^  expired  by  lapse  of  tinn*,  must  be  held  to  be  a  new 
offer,  whieh  new  offer  was  revoked  before  acceptance  by  the 
garnishets,  and  that. thus  the  policy  became  a  straight  life 
policy  with  reduced  premiums  as  set  forth  in  form  of  "fir.-t 
benefit:"  Anson  on  Contracts,  8th  ed.,  p.  39;  Dickenson  v. 
Dodds,  2  (  h.  D.  4G3;  that  the  declaraticm  under  the  Ontario 
Insurance  Act,  sic.  159,  could  be  made  at  anv  time,  and  im- 
mediately  removed  the  money  from  the  control  of  the  assun^d 
or  his  creditors,  and  to  decide  otherwise  wcmld  be  contrary 
to  tiie  intention  and  plain  words  of  the  statute:  Weeks  v. 
Frawley,  !:'3  0.  K.  at  p.  242.  The  words  of  the  statute,  ^o 
far  as  they  are  pertinent,  being:  **  159.  (1)  Where  a  person 
(hereinafter  called  the  as-ured)  effects  insunrnce  cm  his  or 
her  own  life,  and  either  by  the  ccmlract  of  insurance  or  in- 
instrument  in  writing  attached  to  or  indorsed  on  or  identify- 
ing the  said  contract  by  number  or  otherwise,  declares  the 
insurance  money  or  a  portion  of  the  principal  or  interest 
thereof  to  be  for  the  benefit  of  the  husband,  wife,  children, 
grandchildren  or  mother  of  the  jissured,  then  such  contnut 
shall  (subject  to  the  right  of  the  assured  to  apportion  or  alier 
as  hereinafter  enacted)  create  a  trust  in  favour  of  the  said 
beneficiary  or  beneficiaries  according  to  the  intent  so  ex- 
pressed or  declared,  and  so  long  as  any  object  of  tl>e  trust 
remains,  the  money  payable  under  the  contract  shall  not  l>e 
subject  to  the  control  of  the  assured,  or  of  his  or  her  credi- 
tors, or  form  part  of  his  or  her  estate,  when  tiie  sum  secured 
by  the  ccmtract  becomes  payable:  but  this  shall  not  be  held 
to  interfere  with  any  pledge  of  the  policy  to  any  person 
prior  to  .-uch  declaration." 

Falconbridgk,  C.J. : — We  are  ail  agreed  that  the  de- 
claration in  favour  of  defendant's  wife  is  valid.  The  judg- 
ment of  my  late  brother  Robertson  in  Weeks  v.  Frawley  is 
very  strong,  and.  although  this  ])oint  did  not  lome  up 
directly  lor  decisicm  in  that  case,  the  rest  of  the  Court  seem 
to  lunc  taken  no  exception  to  his  remarks.  The  wording  of 
the  statute  seems  clear  and  plain.  The  appeal  will  thert*- 
fnre  be*  dismissed  with  costs. 

Hkittox,  J.: — T  may  add  to  the  judgment  of  the  Chii'f 
Justice  tliat,  in  my  opinion,  the  money  was  not  attachable. 
There  was  no  sum   of  monev  or  debt  due  or   pavable,  the 
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time  having  elapsed  and  the  selection  having  been  made 
too  late.  The  assignee's  revocation  was  communicated  to 
the  garnishees  before  their  acceptance  of  his  selection,  and 
they  had  no  right  or  power  to  prevent  such  revocation.  1 
agree  with  the  Chief  Justice  also  with  regard  to  the  declara- 
tion in  favour  of  defendant's  wife. 

Clute,  J.: — 1  agree.  1  may  also  add  that  without  very 
strong  authority  directly  in  point,  I  would  hold  that  an  as- 
signee holding  a  life  assurance  policy  as  security  for  a 
debt  would  have  no  right  to  make  a  selection  of  the  cash 
surrender  value,  thus  completely  changing  the  character  of 
the  security. 


Britton,  J.  November  8th,  1905. 

CHAMBERS. 

,  MITCHELL  V.  SILVERTHORN. 

Appeal  to  Divisional  Court — Extension  of  Time  for — Delay 

— Merits. 

Motion  by  plaintiff  for  leave  to  set  down  appeal  to  a  Divi- 
sional Court  after  time  expired. 

R.  U.  McPhorson,  for  plaintiff. 

A.  G.  Slaght,  for  defendant. 

Brittox,  J.: — This  case  should  have  been  set  down  on 
or  before  30th  May  la^^t  for  the  then  next  sittings  of  the 
Divisional  Court. 

The  notice  of  appeal  was  reprularly  served  and  in  time. 
The  plaintiff^s  solicitor  apparently  entirely  overlooked  the 
provisions  of  Rule  792,  requiring  that  the  copies  of  the 
stenographer's  notes  of  evidence  should  at  least  be  ordered, 
and  that  there  should  he  produced,  to  the  officer  setting  down 
the  motion,  a  memorandum  signed  by  the  officer  whose  duty 
it  is  to  procure  the  copies,  that  such  copies  have  been  he- 
spoken. 

Notes  of  evidence  were  ultimately  procured,  and  the 
ca?e  was  set  down,  without  objection  on  the  part  of  the 
officer,  on  12th  September  last. 
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The  defendant  after  the  first  day  of  the  sittings  in  Jane 
of  the  Divisional  Court  could  have  treated  the  motion  as 
abandoned  and  would  have  been  entitled  to  the  costs  of  it, 
but  no  action  was  taken  by  defendant  and  no  costs  claimed. 

On  24th  October  the  case  came  on  for  hearing,  but,  upon 
objection  taken  by  counsel  for  defendant  that  the  case  was 
irregularly  set  down,  the  Divisional  Court  struck  it  from  the 
list,  with  an  intimation  that,  if  heard  at  all,  the  plaintiff 
must  first,  by  special  application,  get  the  case  put  upott  I  he 
list. 

1  think  plaintiff  should  have  bi'en  prepared  on  24th  Octo- 
ber to  explain  on  affidavit  the  mistake  and  delay  so  that  the 
Divisional  Court  could  then  have  decided  the  question  of  ex- 
tension of  time,  and  if  necessary  have  heard  the  case  upon 
the  merits. 

There  seems  hardly  any  sufficient  excuse  for  not  ordering 
the  notes  of  evidence  prior  to  30th  May  last, 

I  would  have  been  slow  to  refuse  the  application,  if  the 
case  on  its  merits  was  apparently  a  stronger  one  than  it  is. 
To  entitle  the  plaintiff  to  succeed  in  the  action  he  must 
establish  two  things,  first,  that  defendant  acted  maliciously, 
and  second,  that  defendant  acted  without  reasonable  and 
probable  cause. 

As  to  the  first,  there  has  been  a  disagreement  of  the  jury, 
and  as  to  the  latter,  an  express  finding  by  the  trial  Judge 
that  there  was  reasonable  and  probable  cause.  It  is  true  that 
the  learned  Judge  left  a  question  to  the  jury  on  which  the 
existence  of  reasonable  and  probable  cause  depended;  but 
he  left  it  to  the  jury  as  he  stated  "provisionally,  reserving 
to  myself  the  ultimate  disposition  of  that  question,'^  and 
later  on  the  learned  Judge  expressly  found  that  there  was 
reasonable  and  probable  cause,  and  again  he  stated,  "I 
think,  upon  the  uncontradicted  testimony,  it  has  not  been 
shewn  that  there  was  an  absence  of  reasonable  and  probable 
cause.'' 

I  cannot  but  think,  to  use  the  language  of  Mr.  Justice 
Osier  in  Ray  v.  Port  Arthur,  Duluth,  and  Western  R.  W. 
Co.,  7  0.  L."^R.  737,  3  0.  W.  R.  724,  that  "of  the  appeal  it- 
self the  chances  of  success  seem  of  the  slightest." 

Upon  the  whole  it  is  not  a  case  in  which  the  indulgence 
of  the  Court  should  be  granted  to  allow  further  litigation 
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in  an  action  such  as  disclosed  in  the  evidence  given  at  tlie 
trial  and  which  I  have  read. 

Motion  refused  with  costs. 


AxGLiN,  J.  November  3rd,   1906. 

TRIAL. 

KOGERSON  V.  CAMPBELL. 

Will — Power  of  Appointment  Restricted  to  Class — Validity 
of  Ilestridion — Valid  Appointment  with  Invalid  Condi- 
tions Annexed, 

Action  for  a  declaration  that  plaintiff  is  entitled,  free 
from  certain  charges,  to  the  east  half  of  lot  6  in  the  Ist 
concession  of  the,  township  of  Innisfil. 

H.  H.  Strathy,  K.C.,  for  plaintiff. 

H.  Lennox,  Barrie,  for  defendant. 

Anglin,  J.: — This  propert}'  formerly  belonged  to  the 
late  Alexander  McLennan.  By  his  will  it  was  devised  to  his 
daughter  Isabella  Jackson,  subject  to  the  following  con- 
dition: 

"I  further  order  and  will  my  sjiid  daughter , Isabella 
Jackson  shall  not  sell  or  will  or  dispose  of  this  hundred-acre 
lot  to  any  person  or  persons  excepting  to  one  or  more  of  my 
children  or  grandchildren  to  whom  she  may  dispose  of  it  if 
it  is  her  wish  to  do  so.'' 

Mrs.  Jackson  retained  the  ownership  during  her  life,  and 
attempts  to  make  the  following  disposition  of  this  property 
by  her  will : — 

She  first  (par.  2)  charges  upon  it  two  legacies  of  $1,000 
each  bequeathed  to  her  husband  and  her  adopted  child,  Winni- 
frid  Blanche  Campbell.  She  then  directs  (par.  3)  that  her 
husband  may  occupy  the  farm,  rent  free,  for  12  months 
after  her  death.  She  charges  (par.  4)  her  funeral  and  testa- 
mentary expenses  and  debts  incurred  for  her  medicines  and 
medical  attendance  upon  her  estate  generally;  subject  to  these 
charges,  she  devises  (par.  5)  the  property  in  question  to  her 
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executor  and  executrix  "upon  t*ust  and  to  the  intent  and 
purpose  that  my  niece  Elizabeth  Christina  Rogerson  (the 
plaintiff)  shall  be  the  beneficial  owner  thereof,  either  as  land 
or  money,  and  that  upon  the  said  Elizabeth  Christina  Roger- 
son  paying  the  moneys  hereinbefore  provided  for  in  (ara- 
graphs  2,  3,  and  4,  within  15  months  after  my  decease,  the 
said  ifsnds  shall  be  conveyed  and  assured  to  the  said  Eliza- 
betli  Christina  Rogerson  in  fee  simple,  and  that  in  case  of  the 
default  of  said  Elizabeth  Christina  Rogerson  failing  to  pay 
the  eaid  moneys  within  the  time  aforesaid,  then  my  said  ex- 
ecutor and  executrix  shall  sell  and  absolutely  convey  away 
the  said  lands,  and,  after  paying  and  satisfying  the  said 
moneys  provided  to  be  paid  as  aforesaid,  pay  the  residue  of 
the  proceeds  of  the  said  lands  to  said  Elizabeth  Christina 
Rogerson." 

It  was  proved  at  the  trial  that  several  children  and  many 
grandchildren  of  Alexander  McLennan  still  survive.  Of  the 
latter  the  plaintiff  is  one. 

Upon  conflicting  evidence,  I  found  the  value  of  the  prop- 
erty to  be  $2,900.  The  debts  and  funeral  and  testamentary 
expenses  of  Isabella  Jackson,  it  was  stated,  amounted  to  $500. 

For  the  plaintiff  it  is  contended  that  the  condition  against 
alienation  in  the  will  of  Alexander  McLennan  is  valid;  that 
the  charge  of  debts  and  legacies  attempted  to  be  made  by 
Isabella  Jackson  is  contrary  to  such  condition;  that  such 
charges  therefore  fail;  and  that  the  devise  to  her  is  absolute 

For  the  defendant  it  is  argued  that  the  restraint  imposed 
ia  invalid;  that,  if  valid,  it  does  not  prohibit  such  charges 
as  the  testatrix  has  attempted  to  make;  that  the  plaintiff, 
claiming  under  the  will  of  Mrs.  Jackson,  must  take  the  prop- 
erty, if  at  all,  with  such  burdens  and  upon  such  conditions 
as  the  testatrix  has  seen  fit  to  attach  to  her  gift;  that,  if 
the  conditions  annexed  to  the  gift  are  not  validly  imposed, 
the  gift  itself,  because  conditional,  fails,  and  the  testatrix 
is,  as  to  this  property,  intestate;  and  finally  that,  if  the 
conditions  imposed  by  the  testatrix  are  contrary  to  the  re- 
strictions upon  her  power  of  disposition,  her  will  cannot  be 
deemed  to  have  been  made  with  the  intent  of  exercising  such 
power,  and  therefore  its  dispositions  in  regard  to  this  prop- 
erty are  ineffectual. 

Without  expressing  any  opinion  as  to  what  would  be  the 
proper  disposition  of  this  case  were  I  free  to  decide  it  upon 
such  authorities  a.=;  In  re  MacCay,  L.  R.  20  Eq.  18G,  and  In 


JWaERSON  V.  CAMPBELL.  t)19 

re  Kosher,  26  Ch.  D.  801,  in  the  present  state  of  the  author- 
ities in  this  province,  binding  upon  me,  I  must  hold  the 
condition  in  the  will  of  Alexander  McLennan  to  be  valid. 
See  In  re  Northcote,  18  0.  R.  107;  O'Sullivan  v.  Phelan,  17 
0.  R.  730,  14  P.  R.  278n;  In  re  Weller,  16  0.  R.  318;  In  re 
Winstanley,  6  0.  R.  315;  Smith  v.  Faught,  45  U.  C.  R.  484; 
and  Earls V.  McAlpine,  27  Gr.  161,  6  A.  R.  145. 

Both  Watson  v.  Woods,  14  0.  R.  48,  in  which  the  devisee 
was  required  not  to  dispose  in  any  way  of  the  property  de- 
vised, but  **to  keep  it  for  his  heirs,"  and  Heddleston  v. 
Heddleston,  .15  0.  R.  280,  in  which  all  disposition  by  the 
devisees  "except  by  will  to  their  lawful  heirs*'  was  pro- 
hibited, are  clearly  distinguishable  from  a  case  in  which  dis- 
position by  any  means,  to  a  comparatively  large  class,  child- 
ren and  grandchildren,  not  of  the  devisee,  but  of  the  testa- 
tor, is  allowed. 

Although  the  will  of  Mrs.  Jackson  does  not  purport  to  l>e 
innue  in  pursuance  of  the  power  of  disposition  given  her 
by  Alexander  McLennan,  I  think  it  reasonably  clear  that 
in  attempting  to  dispose  of  the  property  in  question  as  she 
did  by  her  will,  she  intended  to  exercise  that  power.  She 
had  no  other  real  property.  She  specifically  describes  the 
lands.  She  must  be  presumed  to  have  known  that  of  this 
property  she  had  no  other  right  of  disposition.  It  is  impro- 
bable, therefore,  that  she  was  endeavouring  to  do  that  which 
she  knew  was  beyond  her  power.  Moreover,  the  terms  of  her 
will  indicate  to  me  that  it  was  drawn  with  the  purpose  of 
making  dispositions  in  form  within  the  power  given  her 
though  contrary  to  its  spirit.  I  therefore  think  this  will 
should  be  held  to  have  been  made  by  Mrs.  Jackson  with  the 
intent  and  for  the  pui-pose  of  exercising  the  power  of  dis- 
position conferred  upon  her  by  her  devisor:  Deedes  v.  Gra- 
ham, 16  Gr.  167,  170,  171;  Rooke  v.  Rooke,  2  Dr.  &  Sm. 
38,  46. 

The  restraint  being  valid,  the  devisee  faking  subject  to 
it  may  not  defeat  it  by  any  indirect  means.  If  she  were 
permitted  to  charge  the  lands  as  she  has  here  done,  in  favour 
of  persons  not  within  the  class  of  objects  of  the  power  of  dis- 
position which  she  has,  the  restraint  might  as  well  be  non- 
existent. Here  she  in  fact  gives  only  $400,  out  of  $2,900, 
to  the  beneficiary,  who  is  a  legitimate  object  of  the  power 
she  attempted  to  exercise.    I  think  it  quite  clear  that  the  two 
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legacies  of  $1,000  each  to  the  husband  and  adopted  daughter 
fail,  as  does  also  the  devise  of  12  months^  right  of  occupation 
in  favour  of  the  former. 

In  the  absence  of  any  representative  of  the  creditors  of 
Isabella  Jackson,  I  refrain  from  expressing  any  opinion  upon 
their  possible  rights  as  against  this  property. 

What  is  the  effect  upon  the  plaintiff's  rights?  It  is  true 
that  the  testatrix  was  in  no  way  bound  to  make  the  plaintiff 
an  object  of  her  bounty.  She  was  not  bound  to  exercise 
the  power  of  disposition  given  her  by  the  testator  McLennan, 
or  she  might  have  exercised  it  by  devising  the  property  to 
some  other  or  others  of  his  children  and  grandchildren.  But 
she  has  exercised  it  in  favour  of  the  plaintiff,  and  has  in 
explicit  terms  expressed  her  intention  that  the  plaintiff  shall 
be  the  beneficial  owner  of  the  property — either  lands  or 
money — and  has  directed  that  upon  her  paying  certain 
moneys  the  lands  shall  be  conveyed  to  her.  These  provi- 
sions, in  my  opinion,  amourtt  to  an  appointment  of  the  whole 
property  to  the  plaintiff,  upon  conditions  which,  the  testa- 
trix had  not  power  to  impose.  She  therefore  takes  the  whole 
freed  from  the  conditions:  Rooke  v.  Rooke,  2  Dr.  &  Sm. 
38;  In  re  Jeafferson's  Trusts,  L.  R.  2  Eq.  276;  McDonaia 
V.  McDonald,  L.  R.  2  H.  L.  (Sc.)  482;  Alexander  v.  Alexan- 
der, 2  Ves.  Sr.  639;  Sugden  on  Powers,  8th  ed.,  pp.  689, 
690.  This  is  not  a  case  in  which  part  of  the  property  sub- 
ject to  the  power  is  validly  appointed — and  the  rest  invalidly 
—as  in  Bell  v.  Lee,  8  A.  R.  185,  and  Deeds  v.  Graham,  20 
Gr.  258.  The  direction  to  convey  the  whole  of  the  land  to 
the  devisee  upon  paj-ment  of  the  sums  attempted  to  be 
charged  upon  it  by  the  testatrix  puts  it  in  the  class  of  cases^ 
of  which  I  have  cited  several,  where  there  has  been  a  valid 
appointment  of  the  whole  with  invalid  conditions  annexed. 

The  plaintiff  is  entitled  to  judgment  as  prayed,  and  for 
her  (osts  of  this  action  to  be  paid  by  the  defendants. 
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TRIAL. 

LOVELL  V.  LOVELL. 

Husband  and  Wife  —  Alimony  —  Cruelty  not  Amountimj  to 
Personal  Violence  —  Threats  —  Wife  Leaving  Husband  — 
Justification — Condonation — Costs — Custody  of   Child, 

Action  for  alimony. 

J.  King,  K.C.,  for  plaintiff. 

G.  H.  Watson,  K.C.,  for  defendant. 

Boyd,  C.  : — The  question  to  be  determined  is  whether 
plaintiff  was  justified  in  leaving  her  husband  in  January, 
1904,  and  is  therefore  entitled  to  separate  support  by  way 
of  alimony. 

The  parties  were  married  at  Toronto  ...  on  '^M)th 
August,  1889,  when  he  was  about  34  years  of  age  and  she  10 
years  younger,  and  began  living  together  in  a  house  in 
(leorge  street,  where  they  remained  for  part  of  a  year.  They 
then  rented  another  .  .  .  where  they  lived  for  nearly  2 
years,  and  in  October,  1903,  quitting  that,  they  took  rooms 
in  a  boarding  house  in  University  street  until  the  ''^3rd 
Januar}%  1904,  when  the  wife  went  to  her  father's,  and  has 
since  been  apart  from  her  husband. 

One  child,  a  son,  was  born  on  7th  Xovember,  1901,  when 
they  lived  in  Cottingham  street.  This  cliild  was  taken  by  the 
mother  with  her  to  her  father's  house. 
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Ey  a  foniier  wife,  who  died  in  1898,  the  defendant  liad 


one  son,  who  has  been  living  witli  the  mother  and  sister  of 
defendant — all  practieally  supported  bv  hitn.  Tiiese  facts  are 
imdi>puted,  but  very  little  else  in  the  case  goes  without  con- 
tradictory evidence. 

1  have  formed  a  favourable  opinion  of  the  candour  and 
truthfulness  of  plaintiff;  many  of  her  most  important  states- 
men ts  are  corroborated  by  respectable  witne^^ses,  and  the 
story  she  tells  fits  in  better  with  the  probable  course  of  events 
than  the  version  given  by  defendant.  His  negatives  are 
mostly  of  the  non  mi  ricordo  type,  and  fall  short  of  being 
satisfactory  denials. 

At  the  outset,  1  think  what  is  affirmed  by  the  claim  is* 
supported  l)y  the  evidence,  documentary  and  oral,  as  to  what 
happened  before  the  marriage.  There  was  conversation  about 
the  health  of  plaintiff,  and  defendant  was  told  that  she  was 
not  robust — but  of  delicate  constitution — had  trouble  with 
her  l)ack  and  was  not  used  to  hardship  or  hard  work.  He 
said  that  he  was  a  man  of  means,  and  that  nothing  would  be 
expiH'ted  of  iier  that  was  hard.     .     .     . 

Another  matter  was  also  discussed:  it  was  reported  that 
trouble  had  arisen  with  his  first  wife,  growing  out  of  the  in- 
terference of  his  mother  and  sister.  These  reix)rts  he  ox- 
plain(Hl  and  contradicted.  ...  I  believe  this  plaintiff 
when  she  says  it  was  agreed  or  undei-stood  that  the  mother 
nnd  sister  were  not  to  live  in  the  house  after  plaintiff  and 
ih'feudj.nt  were  married. 

The  first  sign  of  trouble  was  about  \\  months  after  mar- 
riage. Defendant  wished  his  mother  and  sister  to  come  and 
live  at  the  (icorge  street  house  for  a  titne.  The  wife  said  she 
did  not  care  to  have  them,  and  that  it  was  understood  they 
were  not  to  live  with  her.  The  husband  was  annoyed,  saying 
that  he  would  break  up  the  (\<tal)lishment,  store  the  furni- 
ture, and  go  to  board.  But  Ikt  remonstrance  appejirs  to  have 
prevailed,  and  they  did  not  then  leave. 

After  this  things  went  on  hap|)ily  till  after  the  birth  of 
the  child.  Plaintifl  had  then  a  time  of  severe  travail,  and 
was  for  some  weeks  critically  ill.  Defendant  says  that  they 
could  not  get  a  nurse,  and  he  saw  no  way  out  of  it  except  to 
get  his  mother  and  sister  to  come  in  and  help:  that  his  wife 
did  not  say  much,  but  did  not  objeet.  Plaintiff  says  that 
her  husband  refused  to  get  a  nurs(»-cthat  he  thought  a  nurse 
was  too  expensive  for  the  work  being   done,    and  he  said  he 
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would  bring  down  his  mother  and  sister  to  help.  She  pro- 
l)ose<l  and  prepared  to  go  to  the  hospital  for  a  time  till  she 
got  ])etter,  but  she  wa.^  overruletl,  and  it  ended  in  the  arrival 
of  the  mother  and  sister,  apparently  in  December,  1901.  The 
mother  stayed  there  till  about  the  end  of  February,  the  sister 
till  about  the  end  of  April.  Plaintiff  asserts  that  she  was  ilL 
and  wanted  a  servant,  which  was  refused,  and  that  the  mother 
insisted  on  her  doing  work  and  objecte<l  to  getting  in  a  wash- 
erwoman— that  she  had  to  sleep  on  a  sofa  and  attend  to  the 
furnace,  and  that  finally,  on  account  of  the  mother's  inter- 
ference, she  asked  her  to  leave.  The  sister  stayed  on,  and 
plaintiff  say,s  that  it  wa*s  cast  up  to  her  about  her  character 
being  bad  before  marriage,  and  complaints  arose  about  the 
sister  not  giving  medicine  to  the  child  as  the  doctor  directed 
— with  the  result  that  the  sister  also  went  away.  .  .  . 
Defendant  sets  down  as  the  whole  root  of  trouble  that  his 
wife  was  jealous  of  his  mother  and  sister  and  kept  brooding 
to  the  end  over  his  adherence  to  mother  and  sister  and  taking 
sides  against  his  wife.  If  this  were  true,  it  would  indicate 
that  plaintiff  had  become  almost  a  monomaniac  on  this  ap- 
parently inconsiderable  grievance,  and  that  no  blame  rests  on 
defendant;  but  this  theory  is  not  borne  out  by  the  whole 
trend  and  substance  of  the  evidence.     .     .     . 

In  the  summer  of  VMYl  troul)le  arose  about  going  to  stay 
at  the  Island.     .     .     . 

There  was  a  conference  in  September,  1905^,  brought  about 
by  the  wife,  who  wished  to  speak  to  her  people,  as  she  could 
not  stand  the  state  of  affairs  and  quarrelling  that  was  going 
on  all  the  time.  The  father,  mother,  and  sister  of  plaintiff 
met  the  husl>and  and  wife,  and  she  made  statement  of  her 
trouble.  He  then  calleil  her  a  liar,  a  blackmailer  of  his 
people,  and  said  that  she  had  been  unfaithful  to  him  (what- 
ever he  meant  by  that).  This  is  proved  very  clearly  by  all 
present—  except  by  defendant,  who  denies  in  part  and  seeks 
to  explain  part  of  what  was  said.  Her  father  and  motluT 
made  up  this  quarrel. 

In  February,  1901},  the  child  had  pneumonia,  and  the 
doctor  ordered  a  nurse,  who  was  procured  forthwith  by  the 
mother.  When  defendant  came  in  he  was  very  angry,  and 
asked  why  a  nurse  was  got  without  saying  anything  to  him 
about  it.  She  said  the  doctor  ordered  it.  He  said  he  would 
not  have  a  nurse  to  attend  that  l)oy :  and  the  nurse  was  sent 
awav.     .     .     . 
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Karly  in  May,  1903  (3rd  May)  plaintiff  sent  a  letter  to 
the  mother  and  sister  of  defendant.  ...  It  may  have 
been  provoked  in  consequence  of  a  letter  said  to  liave  been 
received  by  the  mother  imputing  unchaste  conduct  to  plain- 
tiff before  marriage  (which  imputation  wa«  utterly  untrue). 
This  came  to  the  ears  of  plaintiff,  and  she  spoke  of  it  to  a 
neighbour,  Mrs.  Austin,  whom  defendant  calls  a  ''  ver\'  tine 
old  lady."  The  receipt  of  any  such  letter  is  denied  by  defen- 
dants sister — the  mother  was  too  infirm  to  be  examined.  But 
I  find  it  hard  to  think  that  the  whole  affair  is  an  outgrowth 
of  imagination  on  the  part  of  plaintiff  and  to  lx?lieve  that 
there  was  not  some  substantial  justification  for  the  ^nere 
letter  of  3rd  ]^Iay.  However,  after  this  letter  plaintiff  re- 
fused to  let  lier  child  be  taken  to  defendant's  mother's  house 
on  a  Sunday,  and  thereupon  defendant  announced  that  he 
would  not  live  with  plaintiff  any  longer,  that  he  intended  to 
have  the  baby,  and  that  plaintiff  would  have  to  go  home  and 
live  with  her  father.     .     .     . 

In  October,  1903,  housekeeping  was  given  up  and  a 
boarding-house  substituted.  .  .  .  Evidence  now  begins 
to  accumulate  that  their  life  at  the  boarding-house  was  very 
unhappy,  and  the  blame  is,  by  independent  witnesses,  cast 
upon  the  husband.     .     .     . 

On  13th  January,  1904,  trouble  arose  about  a  pair  of 
gloves  which  he  refused  to  get  for  her.  .  .  .  The  defen- 
dant said  that  she  must  not  worry,  him  about  things,  and  that 
he  was  liable  to  shoot  if  worried.  .  .  .  The  wife  says 
that  after  what  occurred  .  .  .  she  was  never  alone  with 
defendant — that  she  was  afraid  of  him.     .     .     . 

Defendant  says  that  about  8th  January,  1904,  he  made 
arrangements  to  rent  a  house  in  Cottingham  street.  .  .  . 
Ho  first  told  his  wife  of  the  house  being  ready,  on  23rd 
January  at  about  10  o'clock  at  night.  .  .  .  She  said: 
"  I  am  not  ready  to  go  now.  You  said  I  would  never  keep 
your  house  again  and  that  chains  would  not  drag  you  into  a 
house  with  me.  After  the  way  you  have  been  threatening 
and  your  strange  actions  lately,  I  am  afraid  of  you.''  .  .  . 
After  he  left  she  telephoned  for  advice,  and  taking  her  baby, 
she  went  to  her  father's  that  night,  with  whom  she  ha^  since 
resided.     .     .     . 

All  this  forms  a  body  of  uncontradicted  testimony  which 
iiuluces  the  conclusion  that  the  husband  was  greatly  to  blami* 
for  the  wifo'c  unstrung  condition,  and  that  she  had  good  and 
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reasonable  grounds  to  fear  the  worst  if  she  continued  to  live 
under  his  influence  and  subject  to  his  peremptory  and  dicta- 
torial style  of  asserting  and  enforcing  the  fact  that  he  was 
the  '•  absolute  head  of  the  house/'  She  had  reasonable  grounds 
to  be  apprehensive  that  both  mind  and  body  would  give  way 
in  utter  exhaustion  if  she  was  to  be  left  alone  with  her  hus- 
l)and  in  a  house  where  her  friends  were  not  to  visit  (for  this 
was  one  of  tlie  conditions  imposed  when  the  fact  was  stated 
to  the  father  that  a  new  house  had  been  taken),  and  where  no 
nurse  was  provided  or  likely  to  be  provided,  and  where  she 
was  to  be  entirely  in  the  hands  of  one  whose  love  for  her  had 
ceased;  w^hose  affection  for  the  child  seems  to  be  of  a  very 
lukewarm  character,  and  whose  opinion  was  (as  expressed  to 
her)  that  she  should  not  ask  for  anything  or  make  any  claim 
upon  him.  There  is,  to  my  mind,  a  cumulation  of  circum- 
stances which  amount  to  matrimonial  cruelty,  though  no 
blow  was  struck  and  no  bodily  violence  inflicted.  Separately 
considered,  it  may  perhaps  be  difficult  to  isolate  this  or  that 
occurrence  as  per  se  sufficient,  but  I  have  not  to  single  out 
some  one  thing  and  say,  that  is  cruelty.  The  whole  conduct 
of  the  husband  may  and  should  be  considered  when  the  ques- 
tion is  whether  the  wife  is  safe  in  living  with  him  or  return- 
ing to  him.  And  that  safety  is  not  of  the  mere  body,  but  of 
the  whole  woman,  and  takes  in  not  only  the  present  but  the 
proximate  future.  This  woman  would  seem  to  be  entitled  to 
the  special  care  and  attention  which  the  husband  promised 
before  marriage;  but  therein  he  has  signally  failed;  and  I 
think  his  attempt  to  cast  the  burden  of  all  the  unhappiness 
and  misery  upon  her  has  not  been  supported  by  the  testi- 
mony which  1  have  heard.  I  do  not  say  that  the  wife  was 
entirely  exempt  from  blame,  but  her  aberrations  from  the 
strict  line  of  duty  were  trivial  a-?  compared  with  his.  The 
troubles  of  the  wife  were  not  attributable  to  her  own  miscon- 
duct, and  I  find  that  her  health  was  exposed  to  peril  without 
any  adequate  fault  of  her  own. 

These  being  my  conclusions  upon  the  broad  and  large 
facts  of  the  marital  intercourse,  it  remains  to  determine 
whether  the  law  justifies  her  withdrawal  from  him,  and  sanc- 
tions the  award  of  alimony  in  her  favour.  No  doubt  there  is 
a  broad  distinction  in  the  lines  of  decision.  There  is  a  class 
of  cases  represented  by  Connan  v.  Connan,  4  Sw.  &  Tr.  165, 
holding  that  indifference,  neglect,  aversion  to  the  wife's 
society,  cessation  of  matrimonial  intercourse,  without  per- 
sonal violence  of    words  of   abuse,    do  not  amount  to  legal 
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cruelty ;  l)ut  there  is  also  the  other  class  represented  hv  Kvans 

V.  Evans,  1  Hagg.  Con.  Mil,  which  has  pointed  the  way  for 
all  suhse<juent  dec-isions  on  matrimonial  cruelty,  wherein  is 
aliirmed  "  the  doctrine  of  danger."  that  is,  the  conduct  of  the 
offending  party  must  Ik?  >uch  as  to  have  t-austnl  danger  to 
life,  to  limh,  or  to  Jiealth,  l)odily  or  mental — or  a  n'asonahle 
apprehension  of  >uch  danger  to  the  other  sjwuse.  Thib 
danger  may  not  have  actually  hap|>ene<l;  it  may  l>e  impend- 
ing so  manif(*>tly  that  the  Court  will  not  wait  till  the  hurt 
is  actually  done  before  interfering.  It  is  a  <juestion  of  d<»gre<* 
and  of  surti<iency  of  proof.     .     .     . 

[Kefen^nce  to  an  unrejKjrti^l  cjuse  decidwl  by  Sir  Charles 
Hutt  in  1?SJ)1,  eited  with  approval  in  RusmMI  v.  Hussell. 
(189o]  P.;  remarks  of  T»rd  Watson  in  Huss4*ll  v.  Kusst^ll. 
[1895]  A.  C.  at  p.  4i:  :  Kelly  v.  Kelly.  L.  R.  2  i\  &  D.  59; 
Birch  V.  Birch,  4'^4  J.  P.  &  M.  -^r?:  Mython  v.  Mython.  11  P. 
I).  141;  Bethune  v.  Bethunc,  |lS9li  P.  '>m:  \Valm<ley  v. 
Walmsley,  1  R.  54,  (i*^  L.  J.  152;  McKenzie  v.  McKenzie. 
[1S95]  A.  C.  39v>.] 

All  the  circumstances  .     .     shew  a  persistent  course 

of  conduct  on  the  husband's  part  which  createil  mental  dis- 
tress suflicient  to  impair  th'»  wife's  health,  and  which  did  in 
fact  injure  it  appreciably  during  the  married  life  together, 
and  that  his  language  of  threat  and  uienace  and  his  habitual 
demeanour  were  such  as  to  create  a  well-foundcnl  apprehen- 
sion that  she  would  suffer  worse  and-  more  injurious  treat- 
ment and  hardsiii[)  if  she  did  not  submit  implicitly  and  suIh 
mioively  to  anything  he  mght  choose  to  do  or  say.  were  she 
to  live  with  him  in  the  future. 

Defendant  i>eriiap}-  thought  that  he  was  acting  within 
the  sanctions  of  the  law,  but  the  man  .who  takes  strict  law  as 
his  guide  in  matrimonial  relations  is,  to  borrow  the  language 
of  Lord  Penzance,  "  in  danger  of  overste])ping  his  rights,  as 
he  is  pretty  sure  to  fall  short  of  his  <1utit»s.''  *'A  wife  is  not.'' 
says  the  same  Judge.  "  a  domestic  slave  to  be  driven  at  all 
co.**ts  short  of  |)ersonal  violence  into  compliance  witli  her 
husband's  demands:"  L.  R.  '2  P.  &  I),  p.  3->. 

It  appears  cjear  to  u)e,  on  the  whole  evidence,  that  the 
Ileal th  of  this  wife,  after  her  recovery  from  ehild-birth.  deter- 
iorated step  by  ste[)  to  the  verge  of  utter  collapse,  and  that 
this  was  arrested  and  a  change  for  tlie  lx»tter  bt^gan  when  she 
took  refuge  with  her  father.  That  beneficial  change  has  pro- 
gressed till  at  the  time  of  the  trial  I  judge  she  was  pretty 
well  restor(»d  to  her  normal  state  of  health. 
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It  was  urged  .  .  .  that  condonation  was  established  by 
tJie  fact  that  the  parties  shared  the  same  bed  on  12th  January. 
But  condonation  in  a  case  of  persistent  cruel  treatment  (or 
moral  tort)  is  a  very  different  thing  from  condonation  in  a 
distinct  case  of  matrimonial  transgression,  such  as  adultery. 
The  difference  is  marived  by  Sir  C.  Creswell  in  Curtis  v. 
Curtis,  1  8w.  &  Tr.  200  '/.  .  attirmed  in  4  Sw.  &  Tr. 
234. 

Here  what  course  could  the  wife  take?  KShe  was  living  at 
a  boarding-house,  her  husband  coming  and  going  at  unex- 
plained intervals.  She  was  living  in  terror  of  his  taking  the 
child  away  from  her.  She  was  afraid  to  cross  him  or  make 
him  angry  by  any  resistance,  and  might  therefore  c(mtinue 
the  ordinary  marital  intercourse  in  hopes  of  a  change  for  the 
better.  But  there  was  no  such  cliange :  instead  of  it  a  change 
for  the  worse,  ile  had  resolved  to  put  an  end  to  the  hoard- 
ing; he  told  tlie  father  he  had  taken  a  hous.'  on  21st  January 
(to  which  her  friends  were  not  to  go),  and  on  the  2)>rd  lie 
asks  her  to  go  to  that  house.  .  .  .  She  had  to  choose  at 
once  between  isolating  herself  in  a  house  alone  with  this  ex- 
acting husband,  in  her  disordered  condition  of  mind  and 
body,  or  going  where  she  would  have  some  lielp  and  some 
kindly  care  and  som(»  welcome  from  those  she  could  trust. 
In  line,  she  judged  his  offer  not  to  be  sincere — that  the  lumse 
was  taken  as  a  mere  snl)terfuge  to  get  her  more  completely 
into  his  own  hands  and  away  from  those  who  sy mj)athize(l 
with  her.  She  could  tiot  summon  up  energy  to  take  such  a 
step,  and  1  do  not  think  she  is  to  be  blamed.  1  iind  that 
there  w^as  no  condonation  by  the  wife,  but  rather  an  aggrava- 
tion of  unkindness  by  the  husband,  which  would  revive  the 
past  trouble,  even  if  condonation  were  to  be  ])resumed — 
proved  it  is  not. 

Upon  the  facts  and  the  law  as  applicable  to  the  facts, 
after  the  most  anxious  and  serious  consideration  I  have  been 
al)le  to  give,  my  judgment  is  in  favour  of  plaintiff,  and  I 
direct  that  permanent  alimony  be  paid  to  her,  to  be  ascer- 
tained by  the  Master  as  to  its  amount  and  manner  of  ])ay- 
ment — to  begin  from  the  date  of  this  judgment  .  .  . 
with  costs  as  between  solicitor  and  client  (according  to 
Soules  V.  Soules,  3  Gr.  p.  121.) 

The  plaintiff  should  retain  the  custody  of  the  child. 

The  amendment  allowed  in  the  claim  pending  i-ro^eed- 
ings,  and  on  which  no  evidence  was  given,  should  be  (\\'- 
punge<l  from  the  record. 
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November  13th,  1905. 

DIVISIONAL  COURT, 

SLATEK  V.  LABEKEE. 

Promiss  ry  Note — Liability  of  Jndorser — AyreemerU  to  Be- 
come Liable — Absence  of  J  tutor  semen  t  by  Payee — Action  by 
Payee — Authority  of  Decided  Cases, 

Appeal  bv  defendant  from  judgment  of  1st  Division 
Court  in  County  of  Carleton  in  favour  of  plaintiffs  in  an 
action  by  the  payees  of  two  promissory  notes  made  by  the 
Dominion  Supply  Co.,  payable  to  the  order  of  plaintiffs,  and 
indorsed  by  defendant,  but  not  by  plaintiffs,  to  recover  pay- 
ment of  the  notes. 

The  notes  were  indorsed  by  defendant  before  they  were 
delivered  to  plaintiffs,  and  were  so  indorsed  in  pursuance  of 
an  agreement  for  valuable  consideration  that  defendant 
should  indorse  and  become  liable  as  indorser  for  the  payment 
of  the  notes. 

A.  J.  Russell  Snow,  for  defendant. 

W.  E.  Middleton,  for  plaintiffs. 

Tlie  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahox.  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: — It  was  contended  by  defendant  in  the 
Court  below  and  before  us  that  the  case  was  governed  by  the 
principle  of  such  cases  as  Steele  v.  McKinlay,  5  App.  Cas. 
654;  Jenkins  v.  Comber.  [1898]  2  Q.  B.  icS;  Canad'an 
Bank  of  Commerce  v.  Perram,  31  0.  E.  IIG;  and  that  plain- 
tiffs were  not  entitled  to  recover,  for  the  reasons  which  led 
to  its  being  held  in  those  cases  that  the  indorser  had  incurred 
no  liability  to  the  persons  who  sought  to  recover  from  him. 
This  contention  was  not,  however,  successful,  for  the  Judge 
in  the  Division  Court  heUUthat  he  was  bound  to  follow  the 
decision  of  the  Supreme  Court  of  Canada  in  Robinson  v. 
Mann,  :U  S.  C.  R.  484,  and  he  accordingly  gave  judgment 
for  plaintiffs. 

We  are  of  opinion  that  the  Judge  was  right  in  following 
Robinson  v.  Mann,  which  is  an  express  and  the  latest  deci- 
sion on  the  very  point  raised  by  defendant. 
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It  was  not  for  the  Judge,  nor  is  it  for  us,  to  question 
whether  a  decision  of  the  highest  Court  in  Canada  is  m 
accordance  with  the  previous  cases.  It  is  our  duty,  as  it  wa& 
his,  to  follow  it. 

Appeal  dismissed  with  costs. 


ANGLiN,  J.  November  7th,  1905. 

TRIAL. 

CUTTEX  V.  MITCHELL. 

Master  and  Servant — Special  Agreement — Profile — Slatenunl 
Furnished  by  Employer — R,  S.  0,  1S07  ch.  137,  sec.  3 — 
Actual  Fraud — Account. 

Action  for  an  account  of  profits  of  an  alleged  partner- 
ship, and  in  the  alternative  for  an  account  of  profits  under 
an  alleged  agreement  made  between  plaintiffs  as  employees, 
and  defendant  Mitchell  as  employer,  by  which  they  became 
entitled  to  defined  shares  in  the  net  profits  of  the  busine-s 
carried  on  by  Mitchell. 

E.  D.  Armour,  K.C.,  and  W.  H.  Cutten,  Guelph,  for 
plaintiffs. 

G.  F.  Shepley,  K.C.,  and  II.  Guthrie,  K.C.,  for  defend- 
ants. 

AxGLiN,  J.,  upon  evidence  adduced  held  that  the  plain- 
tiffs were  not  partners  of  the  defendants. 

The  plaintiffs  then  offered  evidence  for  the  purpose  of 
proving  their  allegation  that  the  statement  of  net  profits 
furnished  by  the  defendant  Mitchell  was  false  and  fraudu- 
lent. 

AxoLTX,  J.,  adhered  to  the  view  expressed  by  him  upon 
the  motion  for  bettor  production  (0  0.  W.  R.  497),  that  a 
statement  furnished  by  an  employer,  in  the  case  of  an  agree- 
ment within  R.  S.  0.  1807  ch.  157,  sec.  2,  is,  notwithstanding 
the  language  of  the  statute,  impeachable  for  actual  fraud. 

Upon  tlie  evidence  adduced  he  lield  that  actual  fraud  was 
established  in  resi>oct  of  one  item,  namely,  a  charge  made 
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i>y  Mitclu*II  of  $<J.5<K)  jier  annum  for  5  years'  salary.  By 
♦,'xprcfsji  ii^Ti'i'mi^ni  with  the  plaintiffs,  MitehellV  j*aiarv  was 
to  have  \^H*n  $1,500  per  annum.  The  fact  that  he  liad  made 
this  ex(-<^-iv^•  <liarjre  of  $'>,(M)o,  and  withdrawn  that  sum 
from  tlie  net  proht>  oiherwi>e  distributable  l)etween  the  two 
plaintiffs  and  the  two  defendants,  was  not  diselose<J  i)y  Mit- 
chell to  the  plaintiffs.  The  statement  fumi^he<l  did  not  shew 
it.  Construing  the  statute,  the  plaintiffs  were  l)ound  by  the 
•statement  fumi>lieil  in  rejrard  to  everything  exrept  tlie  item 
in  re^peet  to  whiHi  they  had  establi>hed  actual  fraud.  He 
refus4»d  to  order  a  ;ren<'ral  accounting  by  the  def(»ndantii  or 
that  a  new  statement  of  net  profits  should  l>e  furnished  to 
the  plaintiffs.  lU*  direct<*<l  judgment  to  \w  entered  for  the 
plainti(r>  for  payment  to  them  by  the  defendants  of  their 
rfispective  proportions  of  the  sum  of  $5,000,  profits  frauthi- 
lently  taken  by  the  defendant  Mitchell,  under  the  guise  of 
salary,  in  addition  to  the  >uu)s  to  which  the  >tatement  fur- 
nished shewed  the  plaintiffs  to  1m»  entitle*]. 


C.A. 

SCHWOOB  V.  MICHIciAN  CKXTRAL  K.  W.  CO. 

Afasfer  niul  Servant — Injury  to  Servant — Consequent  Peiifh 
— Netjlujence —  Workmen  'x  (  Unn pensa t ion  A  ri  —  Defert  tn 
Euff  in  e — Re  pa  ir —  /  nsperf  ion — Reason  able  Ca  re — Person 
Intrusted  Inf  ^f aster  with  Duty  of  Providing  Proper  Ap- 
plinnres — Evidence  .for  'Jury — Sew   Trial. 

.Vppeal  by  defendants  from  judgment  of  a  Divisional 
Court  (o  0.  W.  R.  157),  setting  aside  a  judgment  for  the 
defendants  entered   at   the  trial   and  directing  a  new  trial. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler.  Maclrn- 
\AN,  Garrow,  and  Maclarex,  JJ.A. 

I.  F.  Heilmuth,  K.C..  and  1).  W.  Saunders,  for  def(»nd- 
ants. 

T.  W.  Crothers,  St.  Thomas,  for  plaintiff. 

Moss,  C.J.O. : — The  plaintiff  is  the  widow  and  adminis- 
tratrix of  one  Robert  H.  Schwoob,  who.  while  in  the  employ 
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of  the  defendants  as  a  locomotive  fireman,  received  injuries 
which  resulted  in  his  death,  and  the  action  is  under  the  Fatal* 
injuries  Act. 

The  cause  of  the  injury  was  the  drawing  out  from  the 
hot  water  tank  of  the  locomotive  on  which  the  deceased  was 
employed,  of  one  of  the  hot  water  tubes  or  pipes,  with  the 
result  that  hot  water  and  steam  escaped  in  large  quantities 
and  scalded  the  deceased. 

The  reason  of  the  pipe  drawing  out  was  that  the  end 
inserted  into  the  hot  water  tank  was  not  properly  *'  belled  ''  or 
fastened  on  the  inside.  The  pipe  appears  to  have  been  too 
short  to  admit  of  proper  '"  belling ''  so  as  to  securely  fasten 
it  on  the  inside  and  prevent  it  from  drawing  out  Avhen  ex- 
posed to  the  pressure  of  steam  and  hot  water.' 

At  the  trial  before  Meredith,  J.,  and  a  jury,  the  learned 
Judge  ruled  that  the  plaintiff  had  failed  to  adduce  evidence 
propc!r  to  be  submitted  to  the  jury  of  negligence  on  the  part 
of  the  defendant^!;  causing  the  injury.  The  plaintiff  con- 
tended that  there  was  negligence  because  of  the  use  of  arch 
flues  or  hot  water  pipes  in  the  tank,  w^hich  she  contended 
was  improper;  that  the  method  of  keeping  the  pipe&  in  place 
was  improper  and  unsafe;  and  she  also  relied  upon  the  pro- 
visions of  the  Workmen's  Compensation  Act.  The  learned 
Judge  ruled  that  the  evidence  did  not  sustain  any  ground 
of  negligence. 

Upon  appeal  to  a  Divisional  Court  the  rulings  as  to  the 
firbt  two  grounds  were  sustained,  and  from  this  holding  there 
is  no  appeal  by  the  plaintiff.  But  the  Court  was  of  opinion 
that  there  was  evidence  to  support  a  finding  of  liability  under 
sub-sec.  1  of  sec.  3  and  sub-sec.  1  of  sec.  6  of  the  Work- 
men's Compensation  for  Injuries  Act,  and  a  new  trial  was 
directed  confined  to  this  branch  of  the  case. 

The  conclusion  of  the  Divisional  Court  was  based  on  the 
opinion  that  there  was  evidence  of  a  defect  in  the  condition 
of  the  locomotive  which  caused  the  drawing  out  of  the  pipe 
and  the  escape  of  the  hot  water  and  steam;  that  there  was 
evidence  also  from  which  the  conclusion  might  be  reached 
that  by  proper  inspection  of  the  locomotive  the  defect  might 
and  ought  to  have  been  discovered,  as  well  as  the  danf^er  to 
which  the  engine  driver  and  fireman  would  be  exposed  in  the 
use  of  the  locomotive  in  its  defective  condition,  and  evidence 
from  which  the  inference  might  be  drawn  that  the  failure 
to  discover  and  remedy  the  defect  was  due  either  to  the  omis- 
sion  of  the  defendants  to  provide  for  a   proper  examina- 
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tion  being  from  time  to  time  had,  or,  if  they  had  made  pro- 
vision for  such  examination,  to  the  negligence  of  the  person 
intrusted  by  them  with  the  duty  of  making  the  examination. 

We  agree  with  this  reading  of  the  evidence,  and  that  the 
case  ought  to  go  to  trial  for  the  determination  by  the  jury 
of  the  facts  bearing  on  these  questions. 

As  to  the  question  of  common  employment  or  negligence 
of  a  fellow  servant  it  may  be  that  the  facts  will  shew  that 
the  doctrine  is  not  applicable  to  any  extent. 

The  work  done  upon  the  locomotive,  when  the  tube  or 
pipe  in  question  was  put  in,  was  done  in  the  defendants- 
workshop,  a  different  department  and  under  the  control  to  a 
large  extent  of  different  officials  than  those  in  charge  of  the 
operation  of  the  locomotive;  and  it  may  be  a  question  whether 
the  risk  of  injury  from  the  negligence  of  a  workman  in  the 
worksliops  is  a  natural  and  necessary  consequence  of  the 
employment  which  a  fireman  on  the  locomotive  accepts  when 
in  operation  on  the  defendants'  line  of  railway  so  as  to  be 
considered  as  included  in  the  risks  he  undertakes.  But  it 
would  be  premature  to  deal  with  this  question,  as  with  any 
other  question  beyond  what  has  been  indicated,  pending  the 
issue  of  the  new  trial. 

The  appeal  should  be  dismissed. 

OSLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

'Maclennan,  J.A.,  having  been  transferred  to  the  Su- 
preme Court  of  Canada,  took  no  part  in  the  judgment. 


November  13th,  1905. 
C.A. 

CITY  OF  TORONTO  v.  GBAND  TRUNK  R.  W.  CO. 

Railway — Brid-ge — Contribution  to  Cost  and  Maintenance — 
Liability  of  Baihvay  Company — Construction  of  Agree- 
ment  with  City  Corporation — Exemption  or  hid^mniiy. 

Appeal  by  defendants  the  Grand  Trunk  R.  W.  Co.    from 
judgment  of  Street,  J.,  4  0.  W.  R.  304,  declaring  that 
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the  appellants  were  not  entitled  under  uny  of  their  agree- 
ments with  plaintiffs  or  otherwise  to  exemption  from  lia- 
bility to  contribute  to  the  cost  of  the  construction  and  main- 
tenance of  the  York  street  bridge  in  the  city  of  Toronto,  or 
to  indemnity  from  plaintiffs  against  any  such  liability,  and 
declaring  that  the  appellants  were  liable  to  be  assessed  for 
their  proportion  of  the  cost  and  maintenance  of  the  bridge, 
such  proportion  to  be  ascertained  in  the  manner  provided  by 
the  agreement  of  2Gth  July,  1892. 

W.  Cassels,  K.C,  and  W.  A.  H.  Kerr,  for  appellants. 

C.  Bobinson,  K.C,  and  J.  S.  Fullerton,  K.C,  for  plain- 
tiffs. 

E.  D.  Arjuour,  K.C,  and  Angus  MacMurchy,  for  de- 
fendants the  Canadian  Pacific  E.  W.  Co. 

The  judgment  of  the  Court  (Moss,  CJ.O.,  Osler,  Gar- 
row,  Maclaren,  tfiJ'.A.),  was  delivered  by 

Garrovv,  J.A.,  who  stated  that  he  was  of  the  same  opin- 
ion as  Street,  J.,  and  could  add  nothing  to  the  reasons. 

x4ppeal  dismissed  with  costs. 


November  13th,  1905. 

CA. 

CANADA  CARRIAGE  CO.  v.  LEA. 

Fravduhnt   Conveyance  —  Action   to   Set   aside — Evidence — 
New  Tria  1 — Conspiracy — Costs — Parties — Damages. 

Appeal  by  defendant  Maud  C.  Lea  from  judgment  of 
Teetzel,  J.,  at  the  trial,  in  favour  of  plaintiffs  in  .in 
action  to  set  aside  as  fraudulent  and  preferential  a  convey- 
ance of  land  by  defendant  Edward  A.  Lea  (debtor)  to  de- 
fondant  Maud  C.  Lea,  and  appeal  by  defendant  Arthur  C. 
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And  it  has  long  been  settled  that  if  a  person  is  so  com- 
pletely without  interest  in  the  question  at  issue  that  a  decree 
in  the  cause  cannot  affect  him,  he  must  not  be  brought  into 
Court  merely  that  costs  may  be  prayed  against  him.  No 
doubt  he  acted  as  go-between  or  agent  in  the  transaction. 
But,  according  to  the  modern  view,  that  alone  does  not 
justify  making  him  a  party,  and  the  practice  of  adding  him 
even  thougli  he  is  charged  with  being  concerned  in  a  fraud 
is  discountenanced.  .  .  [Keference  to  Weise  v.  Wardle, 
L.  R.  19  Eq.  iri;  Barnes  v.  Addy,  L.  R.  9  Ch.  244;  Bur- 
stall  V.  Bayfus,  26  Ch.  D.  35.] 

It  seems  apparent  from  the  allegations  of  the  statement 
of  claim  that  plaintiffs'  object  in  adding  A.  C.  Lea  as  a 
party  was  mainly  as  a  party  to  a  conspiracy  to  defraud,  and 
thus  liable  in  damages  to  plaintiffs,  and  that  but  for  that 
claim  he  would  not  have  been  made  a  party.  And,  the  charge 
of  conspiracy  having  failed,  he  should  not  have  been  ordered 
to  pay  any  part  of  plaintiffs'  costs  of  the  action. 

We  agree  with  the  trial  J\idge  that  damages  were  not 
to  be  awarded  against  this  defendant.  If  the  transaction  is 
under  the  statute  13  Eliz.  ch.  5,  the  remedy  against  the 
fraudulent  parties  is  to  be  found  in  it.  In  any  other  aspect 
of  the  case  it  is  difficult  to  see  what  case  plaintiffs  are 
seeking  to  make.  They  charge  that  all  the  defendants  en- 
tered into  a  conspiracy  with  intent  to  defeat  and  defraud  E. 
A.  I^a's  creditors,  and  that  with  that  intent  the  purchase 
was  made  a  ad  the  money  paid  over  by  defendant  Maud  C. 
Lea.  It  is  not  alleged  that  plaintiffs  suffered  damage,  and 
the  allegations  might  be  regarded  as  another  mode  of  charg- 
ing that  the  conveyance  and  bill  of  sale  were  fraudulent  and 
void  as  against  the  creditors,  notwithstanding  the  payment 
of  money  or  other  valuable  consideration.  But,  treating  the 
allegations  as  a  charge  of  conspiracy  to  defeat  and  defraud 
cralitors  and  a  claim  for  damages,  plaintiffs  can  shew  no 
special  damages  accruing  to  them,  and  it  would  be  an  anom- 
aly if  they  were  to  be  permitted  to  recover  in  this  action 
damages  on  behalf  of  a  class. 

There  are  no  valid  grounds  on  which  plaintiffs  are  en- 
titled to  retain  defendant  A.  C.  lica  as  a  party  defendant. 
His  appeal  should  be  allowed  and  the  cross-appeal  should 
he  (lisinisscfi,  with  costs,  and  the  action  should  be  dismissed 
ii>5  against  him  with  costs. 
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November  13th,  1905. 
C.  A. 

WOODS  V.  TOKO.NTO  BOLT  AND  FOKGING  CO. 

DUNSFORD  V.  TORONTO  BOLT  AND  FORGLVG  CO. 

Master  and  Servant — Injury  to  Servant — Xefjligence  of  Mas- 
ter— Explosion  of  Boiler  in  flailing  Mill — Defective  .1/^- 
plianccs—  Reasonnhle  Care — Common  Law  Liability — In- 
competence of  Fellow  Servant — WorJcme.i's  Compensation 
Act — Damages, 

These  two  actions  aro^je  out  of  the  same  oeciirrenco,  and 
were  tried  together  before  Axglix,  J.,  and  a  jury,  when 
judgments  were  rendered  in  favour  of  plaintiff  Woods  for 
$5,000,  and  in  favour  of  plaintiff  Dunsford  for, $1,500,  from 
which  judgments   this  a])peal  was  taken  by   defendants. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

H.  D.  Gamble,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler, 
Garrow,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  defendants  are  an  incorporated 
company  carrying  on  manufacturing  businesses  at  Swansea 
and  at  Sunnyside,  both  near  the  city  of  Toronto,  that  at 
Sunnyside  being  known  as  the  rolling  mill.  The  plaintiffs 
were  employed  by  the  defendants  in  the  rolling  mill  as 
labourers  handling  material,  and  while  so  employed  were 
on  14th  •September,  1904,  severely  injured  by  the  explosion 
of  one  of  several  boilers  in  u.«e  in  the  mill.  The  immediate 
cause  of  the  explosion  was  because  the  water  in  the  boiler 
had  been  allowed  to  become  too  low  owing  to  the  >alve  wliich 
regulated  the  supply  having  been  closed  either  by  design 
or  by  inadvertence,  for  there  is  no  evidence  on  the  subject 
except  that  it  was  found  closed  after  the  explosion.  Tlie 
plaintiffs'  duties  required  them  to  work  in  the  close  vicinity 
of  the  boiler,  but  they  had  no  duties  in  connection  with  it. 

One  William  Dixon  (killed  by  the  explosion),  a  fell  >w 
servant,  occupied  the  position  called  *' water  tender,"  and  it 
was  his  duty  to  attend  to  the  valve  and  to  see  that  a  pro ;)er 
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and  suflicient  supply  of  water  was  maintained.  The  boiler 
was  built  by  the  Poison  Company,  as  the  evidence  shews,  well 
known,  experienced,  and  reputable  builders  of  boilers.  It 
had  been  in  use  in  the  mill  about  two  years  before  March, 
1903,  when  the  defendants  purchased,  and  there  is  no  evid- 
ence and  no  contention  that  it  was  not  originally  built  of 
good  material,  or  that  it  had  become  defective  or  worn  out 
except  as  to  what  is  called  the  pet  cock  at  the  foot  of  the 
glass  gauge.  The  names  of  the  several  officials  of  the  de- 
fendants superior  to  Dixon,  the  water  tender,  were,  in  the 
ascending  scale:  (1)  Alexander  Watson,  the  local  fireman 
in  charge,  whose  duty  it  was  to  look  after  the  plant  and  keep 
it  in  repair;  (2)  Mr.  Jolly,  called  the  superintendent  of 
the  factory  in  question,  who  usually  hired  and  discharged 
the  workuien,  who  appointed  Dixon  to  the  duty  of  water 
tender;  (3)  Mr.  Kyle,  the  manager  of  the  factory  in  ques- 
tion; (4)  Mr.  Stephens,  the  general  superintendent  over 
both  factories;  and  (5)  T.  H.  Watson,  the  secretary-treas- 
urer of  the  company. 

The  material  allegations  of  negligence  upon  which  tht 
actions  are  based  are  4,  namely:  (1)  that  Dixon  was  negli- 
gent and  incompetent;  (2)  that  the  boiler  was  insufficient 
and  dangerous  by  reason  of  the  valve  which  regulated  the 
water  supply  having  been  placed  upon  the  vertical  pipe  or 
water  column,  instead  of  being  lower  down  by  itself  upon  a 
horizontal  pipe,  through  which  the  water  passed  on  its  way 
to  the  boiler;  (3)  that  the  boiler  was  also  out  of  repair  in 
that  a  brass  pet  cock  at  the  bottom  of  or  connected  with  the 
glass  indicator  had  become  broken  and  its  place  imperfectly 
supplied  by  a  wooden  plug;  and  (4)  that  defendants  failed 
in  their  duty  to  see  that  the  boiler  was  kept  supplied  with 
water. 

A  large  number  of  witnesses  were  called  and  examined  by 
the  plaintiffs  and  defendants  respectively,  and,  after  a  care- 
ful charge,  not  seriously  objected  to,  the  jury  answered 
questions  as  follows:  1.  Was  the  apparatus  connected  with 
the  wattT  column  and  gauge  on  the  defendants'  boiler  which 
explodrnl,  defective?  A. — Yes.  2.  If  so  in  what  respect? 
A. — Absence  of  pet  cock  and  globe  valve  being  on  perpen- 
dicular instead  of  horizontal  pipe.  3.  Was  it  negligent  to 
maintain  a  boiler  with  such  defects,  if  any?  A. — Yes.  4. 
If  so  who  was  to  blame  for  tho  continued  existence  of  such 
defect  or  defects?  A. — ^Mr.  Stephens,  the  general  superin- 
tentlent.     5.  Did   such  defect   or  defects   cause  or  help   to 


WOODS  V.  TORONTO  BOLT  AND  FORGING  CO.        639 

cause  the  conditions  which  led  to  the  explosion?  A. — Yes. 
6.  If  there  was  more  than  one  defect,  which  of  them  so 
operated?  A. — Both.  7.  Was  Dixon  an  incompetent  or 
unfit  person  to  have  charge  of  the  water  supply  of  the  de- 
fendants' boiler?  A.— Yes.  8.  If  so,  did  Alexander  Wat- 
son give  notice  of  Dixon's  incompetence  or  imfitness? — to  (a) 
Secretary  T.  H.  Watson?  A. — Yes;  (b)  General  superin- 
tendent Stephens?  A. — Yes;  (c)  to  manager  William  Kyle? 
A. — No.  9.  Were  defendants  negligent  in  retaining  Dixon 
in  his  position?  A. — Yes.  9  (a)  Did  the  plaintiffs,  know- 
ing of  Dixon's  unfitness  or  incompetence  and  the  danger  to 
which  it  exposed  them,  voluntarily  incur  that  risk  ?  A. — No. 
10.  Was  Dixon's  incompetence  or  unfitness  the  cause  of  the 
conditions  which  led  to  the  explosion?  A. — Yes.  11.  Was 
any  person  in  superintendence  over  Dixon  guilty  of  negli- 
gence in  superintending  Dixon's  discharge  of  his  duties 
in  regard  to  the  water  supply  in  the  boiler?  A. — Yes.  12. 
If  so,  who  was  negligent  ?  A. — Alexander  Watson  and  Alex- 
ander Stephens.  13.  Was  such  negligence  a  cause  of  the 
conditions  which  led  to  the  explosion  ?  A. — Yes.  14.  Alex- 
ander Watson-  was  summoned  to  the  boiler;  did  he  omit 
to  take  any  reasonable  measure  of  precaution  which  he  should 
have  taken  and  which  if  taken  would  have  prevented  (a) 
the  explosion?  A. — No;  (b)  the  injuries  to  the  plaintiffs? 
A.— No. 

And  they  assessed  the  damages  at  the  sums  before  men- 
tioned. 

The  appellants  contend  that  there  was  no  evidence  proper 
for  the  jury  upon  any  of  the  several  allegations  of  negli- 
gence, and  also  that  the  damages  are  excessive,  and  that  in 
am'  event  the  recoveries  must  be  had,  if  at  all,  imder  the 
provisions  of  the  Workmen's  Compensation  for  Injuries  Act, 
and  that  the  amount  of  the  damages  must  be  limited  accord- 
ing to  that  Act. 

Dealing  first  with  the  second  head:  a  careful  perusal  of 
the  evidence,  since  tlie  full  and  able  arguments  of  counsel 
on  both  sides,  has  left  me  with  the  impres.^ion  then  formed 
confirmed,  namely,  that  there  was  no  evidence  of  negligence 
proper  for  the  jury  upon  the  question  of  the  valve.  The  real 
question  is  not  whether  the  valve  in  question  would  have 
been  safer  or  better  if  it  had  been  placed  upon  the  horizontal 
pipe  as  claimed  by  the  plaintiffs'  experts,  or  upon  the  ver- 
tical pipe  as  claimed  by  the  defendants'  experts,  but  whether 
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in  buying  and  using  the  boiler  with  the  valve  as  it  was,  the 
defendants  under  the  circumstances  fell  short  of  discharg- 
ing the  duty  to  exercise  reasonable  care,  that  being  the  limit 
of  their  obligation  in  the  premises.  A'ow,  the  undisputed 
evidence  discloses  that  such  boilers  with  valves  so  arranged 
are  in  common  use,  and  that  the  boiler  in  question  was 
built  by  a  firm  of  good  reputation  and  large  experience, 
which  circumstance  alone  in  my  opinion  would  justify  this 
conclusion.  But,  in  addition,  so  far  as  appears,  the  vahe 
itself  was  in  perfect  order,  and  its  proper  and  careful  use 
where  it  was  would  have  prevented  the  accident,  which  was 
undoubtedly  caused  by  its  having  been  improperly  closed, 
thus  shutting  off  tiie  supply  of  water.  There  was  no  evidence 
that  any  similar  accident  liad  ever  occurred  from  the  use  of 
'valves  so  situated,  and  the  only  foundation  for  a  suggestion 
of  fault  in  this  respect  is  to  be  found  in  the  evidence  of  the 
plaintiffs'  experts,  that  situated  where  it  was  near  otlier 
valves  this  valve  might  have  been  easily  mistaken  for  an- 
other and  thus  be  closed  by  the  attendant  by  mistake.  The 
valve  nearest  it  and  therefore  the  one  most  likely  to  contri- 
bute to  such  a  mistake  is  the  valve  Xo.  5,  which  is  only 
opened  when  it  is  desired  to  blow  steam  down  through  the 
water  column  usually  to  cleanse  it,  necessarily  a  very  brief 
operation,  and,  as  soon  as  over,  this  valve  is  at  once  closed 
in  order  to  retain  the  steam,  so  that  it  is  really  not  easy  to 
me  to  even  imagine  how  valve  Xo.  4  could  ever  be  closed 
instead  of  valve  Xo.  5 ;  for  if  the  latter  had  been  open,  and 
it  must  have  been  open  to  be  closed,  the  closing  of  valve  Xo. 
4  would  not  shut  off  the  escaping  st<^am,  and  the  mistake  if 
made  would  thus  be  at  once  apparent.  The  only  otlier  valve 
in  the  series  which  is  usually  and  properly  left  open  is  valve 
Xo.  1  (for  the  steam  gauge),  and  this  is  so  far  above  Xo.  4, 
and  used  for  such  a  different  purpos(%  that  it  seems  absurd 
even  to  suggest  that  the  one  could  ever  be  mistaken  for  the 
other  by  any  one  but  a  blind  or  an  exceedingly  stupid  man. 
Under  these  circumstances  it  appears  to  me  to  be  beyond 
question  that  this  ])art  of  the  plaintiffs'  t-ase  entirely  fails 
and  should  have  been  withdrawn  from  the  consideration  of 
the  jury. 

There  was,  in  my  opinion,  evidence  proper  for  the  jury 
that  the  unfortunate  man  Dixon  was  both  incompetent  when 
employed  as  water  tender,  and   remaine<l   incompetent  and 
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negligent  in  the  discharge  of  his  duty,  and  that  the  defend- 
ants' officials  had  been  amply  warned  of  his  inefficiency,  and 
were  negligent  in  retaining  him  in  a  post  of  such  importance. 
But  there  is  no  finding  and  indeed  no  evidence  that  these 
t)fiicials  were  themselves  incompetent — a  finding  vital  to 
the  plaintiffs'  success  upon  this  head  of  negligence. 

The  defendants  wholly  managed  the  business  by  and 
through  these  officials,  who,  however  high  their  stations  or 
large  their  salaries,  were  still,  upon  the  evidence,  legally 
only  fellow  servants  with  the  plaintiffs,  and  if  they  were 
competent  men  for  such  positions,  which  so  far  as  appears 
they  were,  their  negligence  in  carrying  on  operations  cannot 
be  imputed  to  defendants. 

And  this  difliculty  also  applies  to  any  right  of  action  as 
at  common  law  for  the  failure  to  repair  the  pet  cock,  with 
which  subject  matter  however  1  will  deal  later  on.  The 
foundation  of  the  law  as  it  stands  upon  these  subjects  as  at 
common  law,  and  by  which,  in  my  opinion,  we  are  bound, 
is  still  to  be  found  in  the  well  known  case  of  Wilson  v. 
Merry,  L.  E.  1  Sc.  App.  32(i,  where,  at  p.  332,  Lord  Cairns 
uses  this  language:  "And  if  the  persons  so  selected  are 
guilty  of  negligence  this  is  not  the  negligence  of  the  master." 
oee  also  Alien  v.  Xew  Gas  Co.,  1  Ex.  D.  2bl;  Lovegrove  >. 
London,  Brighton,  and  South  Coast  K.  W.  Co.,  16  C.  B. 
X.  S.  669;  Brown  v.  Accrington  Cotton  Co.,  3  H.  &  C.  511; 
Hall  V.  Johnston,  3  H.  &  C.  589;  Ormond  v.  Holland,  E. 
B.  &  E.  102;  Smith  v.  Howard,  22  L.  T.  N.  S.  130;  Wilson 
V.  Hume,  30  C.  P.  542.  Efforts  have  been  from  time  to  time 
made  to  break  through  this  rule  of  law,  but  hitherto  with- 
out success :  see  Howells  v.  Landore  Siemens  Heel  Co.,  L.  R. 
10  Q.  B.  62;  Hedley  v.  Pinkney  &  Sons  S.  S.  Co.,  [1894] 
A.  C.  222.  In  the  United  States  the  effort  has  been  more 
successful,  where  ii  has  apparently  been  held  in  more  than 
one  of  the  States,  and  also  in  the  Supreme  Court,  that  where 
the  master  only  acts  in  the  management  of  his  business 
through  vice-principals,  he  will  be  liable  for  their  negligence 
just  as  if  it  had  been  his  own.  It  seems  to  me  a  very  reason- 
able and  sensible  rule,  which  I  would  willingly  follow  if  I 
could:  see  Chicago,  Minneapolis,  and  St.  Paul  E.  Co.  v. 
Ross.  112  U.  S.  R.  377;  Baltimore  and  Ohio  R.  Co.  v.  Baugh, 
149  U.  S.  R.  368 ;  Lansing  v.  N.  Y.  Central  R.  Co.,  49  N. 
Y.  521 ;  Malone  v.  Hathaway,  64  X.  Y.  5 ;  Wharton  on  Negli- 
gence, 2nd  ed.,  sec.  232  (a). 
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This,  I  think,  disposes  of  the  plaintiffs*  causes  of  action  in 
so  far  as  thev  are  based  upon  the  common  law.  There  re- 
mains to  consider  the  position  under  the  statute.  What  I 
have  said  about  the  alleged  defect  in  the  position  of  the 
valve  would,  of  course,  apply  to  bar  a  claim  in  respect  to  it 
under  the  statute.  But  the  failure  to  repair  the  pet  c-ock 
stands  upon  a  wholly  different  footing.  An  effort  was  ma  le 
both  at  the  trial  and  before  u^  by  counsel  for  defendants 
to  belittle  the  use  of  this  small  instrument,  but  I  think  quite 
unsuccessfully.  It  is  in  effect  conceded,  or  at  all  events  could 
not  be  disputed,  that  it  was  of  much  less  use,  because  less 
easily  used,  with  the  wooden  plug  in  place  of  the  brass  or 
other  metal  handle  with  which  it  was  originally  equipped- 
And  tliis  defect  was  well  known  to  both  Alexander  Watson, 
whose  duty  it  was  to  have  properly  repaired  it,  and  also  to 
Mr.  Jolley,  a  still  higher  official,  for  several  weeks,  and  per- 
haps months,  before  the  accident.  It  is  obviously  of  prime 
importance  to  know  from  time  to  time  how  the  water  in  the 
boiler  stands,  and  one  of  the  most  readil}'  available  indica- 
tions was  obtainable  by  looking  at  the  glass  gauge.  It  was 
not,  as  the  evidence  shews,  infallible,  but,  except  in  ca^ 
of  doubt,  it  might,  so  far  as  appears,  be  usually  trusted  as 
at  least  one,  and  indeed  a  leading,  indication  of  the  con- 
tents of  the  boiler.  If  in  good  order,  and  there  is  no  evid- 
ence that  it  was  not,  by  opening  the  pet  cock  the  water  in 
the  glass  gauge  would  all  escape,  providing  of  course  that 
valve  No.  4  was  in  the  normal  position  of  l)eing  open.  But 
if  valve  No.  4  was  closed,  whicli  the  evidence  indicates  was 
the  case  here,  the  water  in  the  glass  gauge  would  not  escape 
by  opening  the  pet  cock,  and  thus  the  attendant  would  be  at 
once  put  upon  inquiry  that  something  serious  was  wrong. 
The  glass  gauge  on  the  morning  in  question,  immediately 
before  the  explosion,  shewed  water  about  half  way  up.  This, 
as  the  result  speedily  proved,  was  not  the  fact,  and  it  is  an 
entirely  fair  and  reasonable  inference  from  the  evidence  that 
with  a  pet  cock  in  proper  order  the  real  difficulty  might  have 
been  at  once  discovered  by  its  use,  in  time  to  avert  the  dis- 
aster, and  that  it  was  not  used  simply  because  of  the  differ- 
ence in  convenience  between  turning  a  handle,  and  extract- 
ing and  replacing  a  wooden  plug,  involving  in  the  latter 
event  not  merely  more  time,  but,  in  addition,  the  risk  of 
burning  the  hand  of  the  operator  by  escaping  water  or  steam. 

Without  further  elaboration,  my  conclusion  is,  that  plain- 
tiffs have  e-tablished  good  causes  of  action  im<ler  tho  statute 
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for  the  n^ligence  of  the  defendants  in  failing  to  properly 
repair  and  lo  keep  repaired  this  pet  cock,  from  the  conse- 
quences of  which  the  defence  of  common  employment  of 
course  affords  no  defence:  see  Canada  Coloured  Cotton  Co. 
V.  Talbot,  27  S.  C.  K.  198. 

The  judgment  in  favour  of  plaintiff  Dunsford  is  within 
the  statutory  limit,  and  the  judgment  for  the  plaintiff  Woods 
must  be  reduced  to  that  limit,  viz.,  $1,500;  otherwise  the 
appeals  should  be  dismissed,  and  under  the  circumstances, 
1  think,  with  costs. 


November  13th,  1905. 

C.A. 

BAKR  CASH  AND  PACKAGE  CARRIAGE  CO.  v.  HAM- 
ILTON BRASS  MANUFACTURING  CO. 

Account — Agreement  as  to  Manufacture  and  Sale  of  Patented 
Article — License  to  Sell  or  Agency  for  Sale — Partnership 
-^Fiduciary  Belalionship — Statute  of  Limitations — Can- 
cellation of  Agreement — Notice — Subsequent  Sales — Waiver 
— Reference — Sales  Subsequent  to  Judgment  —  Infringe- 
ment. 

Appeal  by  plaintiffs  from  judgment  of  Street,  J.,  3  0. 
W.  R.  762,  upon  an  appeal  by  plaintiffs  from  certain  rulings 
of  the  local  Master  at  Hamilton  upon  the  reference  to  him 
directed  by  the  judgment  pronounced  at  the  trial. 

W.  M.  Boultbee,  for  plaintiffs. 

G.  Lyncii-Staunton,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  and  Maclaren,  JJ.A.),  was  delivered  by 

Moss,  C.J.O. : — The  plaintiffs  are  the  owners  of  a  ])ateiit 
from  th(»  Dominion  of  Canada  of  certain  contrivances  called 
Barr  casli  and  package  carriers.  On  10th  August,  1892, 
they  entered  into  an  agreement  with  defendants  concerning 
the  patented  contrivances.  The  agreement  expresses  that 
plaintiffs  appoint  defendants  their  sole  agents  for  the  sale 
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and  lease  of  the  Barr  casli  and  package  carriers  in  tlie  Doui- 
inioji  of  Canada,  on  the  terms  that  defendants  are  to  manii- 
faclure  these  articles  at  a  cost  of  not  over  $4  per  line  for 
cash  carriers  and  not  over  f$9  per  line  for  package  carriers. 
It  then  provides  that  defendants  are,  in  addition  to  the  cost 
of  manufacture  as  above,  to  "  charge  to  the  joint  account 
the  cost  of  any  material  for  erection  such  as  gas  pipe,  wire, 
&('.,  but  all  other  expenses  such  as  salaries  and  travelling 
expenc^es  shall  be  borne  by  "  defendiints.  It  further  provides 
for  the  making  of  a  quarterly  report  of  tlie  business  done, 
''  and  at  such  accounting  the  balance  of  profit  shewn  shall 
be  divided  equally,''  one-half  going  to  the  credit  of  plaintiffs 
and  the  other  lialf  to  the  credit  of  defendants.  It  is  also 
agreed  that  plaintiffs  are  to  have  the  right  to  appoint  a  re- 
presentative to  audit  defendants'  accounts,  in  so  far  as  they 
relate  to  any  cash  or  package  carrier  bus  ness  that  may  be 
transacted  by  them.  And  lastly  it  provides  that  **  for  the 
non-fulfilment  of  any  of  the  requirements  of  this  agreement 
either  parly  can  annul  the  same  by  serving  notict  on  the 
01  her  party.'' 

The  defendants  acted  upon  the  agreement,  and  manufac- 
tured, sold,  and  leased  cash  and  package  carriers  throughout 
the  Dominion.  From  time  to  time  they  rendered  accounts 
and  made  payments  up  to  the  month  of  August,  1895. 
From  that  lime  they  ceased  to  render  regular  quarterly  ac- 
ct)unts  or  make  payments,  though  they  continued  to  manu- 
facture, sell,  and  lease  the  patented  articles.  On  13th  July, 
1900,  this  action  was  comnumced,  j)laintiffs  claiming  an  ac- 
count from  defendants  of  all  sums  of  money  received  by 
them  for  cash  and  package  carriers  since  -the  date  of  the 
agre^^meut.  Defendants  ^Qi  up  in  defence  that  before  the 
commencement  of  the  action  the  agreement  liad  been  term- 
inated by  mutual  consent;  (2) that  there  had  been  an  account 
stated  and  settled;  (3)  that  plaintiff's  claim  was  barred  by 
the  Statute  of  Limitations;  (4)  that  plaintiff's  had,  in  vio- 
lation of  the  agreement,  sold  cash  or  package  carriers  in 
the  Dominion,  and,  though  they  were  repeatedly  requestcl 
by  defendants  to  account  to  them  upon  the  same  basis  as  de- 
fendants were  bound  to  account,  and  had  repeatedly  prom- 
ised to  do  so,  they  had  not  accounted;  (5)  that  it  was  un- 
derstood that  a  balance  should  be  struck  periodically  on  tlie 
accounts  between  plaintiffs  and  defendants,  and  that  settle- 
ment and  payment  should  bo  made  by  the  party  who  appeared 
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to  be  indebted  to  the  other;  (6)  that  in  consequence  of  plain- 
tiff's failure  to  account  as  aforesaid,  defendants  refused  to 
continue  the  business  under  the  agreement  unless  plaintiffs 
accounted,  and  so  informed  them,  and  plaintiffs  not*  having 
accounted  and  not  having  communicated  with  defendants 
since  the  commencement  of  the  year  1897,  defendants  be- 
lieved and  considered  the  agreement  as  ended;  (7)  that 
plaintiffs  never  accounted  or  offered  to  account  to  defend- 
anfs,  who  say  that  upon  taking  the  accoimt  it  will  appear 
that  there  is  a  large  balance  in  their  favour.  Then  in  the 
lOtli  paragraph  of  the  statement  of  defence  defendants  say 
that  they  are  ready  and  willing  to  account  to  plaintiffs,  as 
in  the  statement  of  claim  prayed,  since  the  last  settlement 
was  made  between  the  jarties,  if  plaintiffs  give  to  defendants 
an  account  of  all  sums  of  money  received  by  plaintiffs  for 
sales  made  by  them  in  the  Dominion  since  the  making  of  the 
agreement.  And  in  the  last  paragraph  of  the  statement  of 
defence  they  again  allege  that  upon  the  taking  of  the  ac- 
counts the  balance  will  be  found  in  their  favour. 

In  reply  the  plaintiffs  admit  that  accounts  were  stated 
or  settled  of  moneys  received  by  defendants  for  plaintiffs 
from  the  date  of  the  agreement  to  10th  August,  1895,  but 
say  that  no  account  has  been  settled  or  stated  since  that 
date.  They  then  say  as  to  the  accounts  stated  or  settled  prior 
to  10th  August,  1895,  that  defendants  are,  nevertheless, 
accountable  for  certain  large  quantities  of  material  charged 
against  the  joint  account.  And  they  conclude  by  stating 
that  they  have  always  been  and  still  are  ready  and  willing  to 
credit  defendants  with  one-half  of  the  net  profits  of  any 
sales  made  by  plamtiffs  in  the  Dominion,  and  that  in  De- 
cember, 189G,  they  furnished  an  account  shewing  a  net  pro- 
fit of  $595.62,  and  they  have  always  been  ready  and  willing 
TO  credit  defendants  with  one-half  of  the  same. 

At  the  trial  it  was  declared  and  adjudged  that  the  agree- 
<nent  between  plaintiffs  and  defendants  had  not  been  term- 
inated, but  was  still  subsisting,  and  that  defendants  were 
bound  to  account  to  plaintiffs  upon  the  footing  of  the  agree- 
ment for  all  sales  of  Barr  cash  and  package  carriers  from 
10th  August,  1895,  and  also  for  all  sums  charged  by  de- 
fendants to  plaintiffs  in  respect  of  tlie  said  carriers  from  the 
date  of  the  agreement,  in  excess  of  the  amounts  defendants 
were  entitled  to  charge  under  the  agrement.  It  was  also  de- 
clared and  adjudged  that  defendants  were  entitled  to  re- 
cover from  plaintiffs  the  amount  for  which  carriers  wete  sold 


646  T^^  OSTARIO  WEEKLY  REPORTER. 

by  plaintiffs  in  the  Dominion  since  the  date  of  the  agree- 
ment, ie;^.s  the  amount  plaintiffs  would  have  been  entitled 
to  receive  from  defendants  had  the  carriers  been  manufac- 
tured and  sold  by  defendants,  and  the  actual  cost  of  manu- 
facturing the  same  not  exceeding  the  actual  cost  which  de- 
fendants would  have  been  put  to  for  manufacturing  them. 
And  with  these  declarations  it  was  referred  to  the  Master  at 
Hamilton  to  take  the  accounts,  with  liberty  to  defendants  to 
set  up  the  Statute  of  Limitations  as  to  the  account  of  sums 
charged  by  them  in  excess  of  the  amount  they  were  entitled  to 
charge  to  the  joint  account  under  the  agreement. 

After  the  pronouncing  of  the  judgment  defendants  served 
upcn  plaintiffs  a  notice  dated  13th  Xoveml)er,  1901,  stating 
that  they  thereby  annulled,  cancelled,  und  put  an  end  to  the 
agreement.  They,  however,  continued  the  manufacture  and 
sale  and  lease  of  the  carriers. 

The  notice  a^^si^rned  no  cau<e.  l)ut  defendants  rely  upon 
the  sales  of  cash  and  package  carriers  made  by  plaintiffs  be- 
fore the  action  and  in  resiMXrt  of  which  tiie  judgment  direets 
an  account  from  plaintiffs. 

SubstHjuently  tlie  reference  was  prix-eeded  with,  and  ac- 
counts were  brought  in.  Plaintiffs  surcharged  as  to  items 
charged  by  defendants  in  excess  of  the  amounts  wliich  defen- 
dants were  entitled  to  charge,  and  defendants  set  up  the 
Statute  of  Limitations  as  to  items  chargtxl  more  than  6  year.r 
before  the  commencement  of  the  action.  Defendants  also 
contended  bi»fore  the  Master  that  the  agreement  was  put  an 
end  to  by  the  notice  of  13th  Xovember,  1901,  and  that  the 
accounts  must  Ije  limited  to  tiie  i)eriod  before  that  date. 
The  Master  ruled  that  the  Statute  of  Limitations  applied, 
and  that  the  items  in  the  surcharge  prior  to  G  years  before 
the  commencement  of  the  action  were  barred,  and  also  that 
the  agreement  was  terminated  on  13th  Xovember,  1901,  and 
that  items  of  j)laintiffs'  surcharge  subsequent  to  that  date 
were  not  within  the  reference.  From  these  rulings  plaintiffs 
appealed  to  Street,  J.,  who  affirmed  the  Master,  and  the 
plaintiffs  thereuj)ou  appealc^d  to  this  Court. 

In  deciding  that  the  Statute  of  Limitatious  applied,  the 
learned  Judge  adopted  tlfe  view  that  the  agreement  in  ques- 
tion was  a  mere  license  by  plaintiffs  as  patentees  to  defen- 
dants to  manufacture  and  sell  the  patented  articles,  paying 
instead  of  a  royalty  on  each  article  sold  a  sum  based  upon 
the  receipts  from  sales.     And,  as  following  from  that  view. 
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that  defendants'  liability  to  account  and  pay  was  an  indebt- 
edness depending  upon  the  amount  realized  from  sales.  If 
that  be  the  true  construction  of  the  document^  it  cannot  be 
denied  that  the  Statute  of  Limitations  would  apply  to  an  in- 
debtedness accruing  more  than  6  years  before  the  commence- 
ment of  the  action,  unless  there  was  something  else  to  take 
it  out  of  their  operation.  In  considering  the  effect  of  the 
agreement,  regard  must  be  had  not  only  to  its  language,  but 
also  to  the  original  judgment  by  which  a  construction  has 
been  placed  upon  it.  The  language  of  the  document  is 
peculiar  and  not  that  usually  found  in  a  mere  licence.  The 
word  '*  license  ^'  does  not  occur  in  it.  The  defendants  are 
therein  named  as  the  sole  agents  of  plaintiffs  to  sell  and  lease 
their  carriers  in  the  Dominion  of  Canada.  Defendants  have 
also  the  right  of  manufacture,  and  it  is  the  case  of  both 
parties — certainly  of  the  defendants — that  there  is  conferred 
upon  defendants  an  exclusive  right  wliich  prevents  even 
plaintiffs  themselves  from  assuming  to  manufacture,  sell,  or 
lease  in  the  Dominion.  One  of  defendants'  contentions  is 
that  plaintiffs  committed  a  breach  of  the  agreement  in  as- 
suming to  sell  carriers  in  the  Dominion.  And  they  have 
succeeded  in  obtaining  a  declaration  in  this  action  that 
plaintiffs  were  boimd  to  account  to  them  for  such  sales.  Be- 
yond question  that  declaration  was  based  on  the  view  that 
the  agreement  conferred  on  defendants  the  exclusive  right 
to  manufacture,  sell,  and  lease  the  patented  articles  in  the 
Dominion  of  Canada.  An  exclusive  right  of  this  nature  ap- 
pears to  be  more  than  a  mere  license.  In  Green  v.  Watson, 
10  A.  R.  113,  Burton,  J. A.,  speaking  of  the  effect  of  sec.  22 
(now  sec.  2G)  of  the  Patent  Act,  said,  p.  118:  "The 
patentee  may  a.«5sign  his  whole  interest  or  any  part  of  it,  but 
by  an  assignment  of  a  part  the  patentee  and  his  assignees 
become  joint  owners  of  the  patont  according  to  the  respec- 
tive proportions  which  the  assignment  creates.  He  may  also 
grant  and  convey  an  exclusive  right  to  make  and  sell  the  in- 
vention patented  within  any  specified  limits.  .  .  .  The 
effect  of  this  is  to  vest  in  the  a^^signee  the  right  to  exclude 
even  the  patentee  himself,  as  well  as  others,  from  manufac- 
turing or  selling  within  these  limits."  And  further  (p. 
119) :  *'  If  it  is  not  the  exclusive  right  of  the  entire  and 
unqualified  monopoly  in  the  limits  specified,  but  the  right 
is  given  to  be  enjoyed  in  common  with  others,  or  the 
patentee  retains  a  right  to  manufacture  and  sell  himself 
within  them,  then  it  is  a  mere  license.     .     .     ."     If  this  be 
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the  correct  view,  the  result  would  seem  to  be  that,  apart  from 
the  other  provisions  of  the  agreement  in  question  here,  de- 
fendants are  not  mere  licensees,  but  are  holders  of  an  interest 
in  the  patent  in  common  with  plaintiffs.  The  defendants 
fc«em  to  have  held  a  similar  opinion,  for  in  a  letter  dated 
23rd  November,  1895,  they  say  to  plaintiffs  that  if  they  will 
take  the  trouble  to  look  up  the  agreement  they  will 
find  that  defendants  partly  own  a  half  interest  in  the  Barr 
patterns  for  Canada.  The  other  provisions  of  the  agreement 
lead  to  the  same  conclusion.  The  defendants  are  limited  to 
a  specified  cost  of  manufacture.  They  are  only  to  be  allowed 
— and  the  judgment  so  declares — the  actual  cost,  .and  this 
together  with  certain  other  expenses  is  to  be  charged  to  a 
joint  account.  Then  it  is  agreed  that  "  the  balance  of 
profit  ^'  shall  be  divided  equally.  In  the  case  of  an  ordinary 
license  the  patentee  exacts  and  is  paid  a  royalty  upon  each 
of  the  articles  manufactured,  or  manufactured,  sold,  or 
leased,  quite  irrej-peetive  of  the  cost  to  the  licensee  of  pro- 
duction and  disposition,  and  quite  irrespective  of  whether 
the  latter  does  or  does  not  derive  a  profit  from  the  transac- 
tion. The  patentee  is  paid  his  royalty  without  reference  to 
tliese  considerations.  Here  plaintiffs  agree  to  take  the  risk 
along  with  defendants  of  there  being  a  profit  upon  the  busi- 
ness done.  They  are  obliged  to  depend,  for  compensation  for 
the  rights  they  have  granted  to  defendants,  upon  the  success 
of  the  business  to  be  carried  on  upon  the  terms  of  the  agree- 
ment. Can  it  be  said  that  such  a  business  so  carried  on  is  a 
business  in  which  plaintiffs  are  not  interested  ?  They  are  in- 
terested in  the  money  returns,  in  the  prices  chacged  and  col- 
lected, and  in  the  expenditure  for  manufacture  and  for 
material  furnished  for  erection,  all  of  which  are  to  be 
charged  to  a  joint  account;  and  they  have  an  interest  in  the 
accuracy  of  the  charges  made  to  the  joint  account.  Until 
these  have  been  properly  ascertained  it  cannot  be  deter- 
mined whether  there  are  profits  derived  from  the  business 
(lone  or  what  is  the  amount  of  their  share.  Again,  one  inci- 
dent of  a  non-exclusive  license  is  that  it  is  determinable  jit 
the  will  of  the  licensee — even  though  the  license  be  in  writ 
ing — as  it  must  be  in  Canada — and  under  seal.  In  Noxon 
v.  Noxon,  24  0.  R.  401,  Boyd,  C,  says  (p.  405):  "If  an 
interest  is  transferred  in  the  patent,  then  it  requires  the 
consent  of  both  parties  to  put  an  end  to  the  transfer;  but 
if  the  transaction  is  merely  permission  on  certain  terms  to 
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invade  the  monopoly,  then  the  licensee  may  at  his  option  re- 
nounce the  license  and  make  the  machines  patented  at  his 
peril/'  In  St.  Paul  Plow  Works  v.  Starling,  140  U.  S.  H. 
184,  the  Supreme  Court  of  the  United  States  held,  in  a  case 
in  which  by  construction  though  not  in  express  terms  an  ex- 
clufaive  right  to  make  and  sell  in  a  certain  specified  territory 
was  conferred,  that  the  grant  was  one  for  the  life  of  tlie 
patent  and  could  not  be  terminated  without  the  consent  of 
both  parties.  The  last  stipulation  of  the  agreement  in  ques- 
tion here  shews  that  the  parties  imderstood  that  it  was  of 
such  a  nature  that  it  could  not  be  terminated  at  the  will  of 
either  party.  They  regarded  it  as  em  agreement  intended  to 
subsist  as  long  as  botl^  parties  fulfilled  its  terms,  the  remedy 
for  non-fulfilment  being  the  right  of  the  party  aggrieved  to 
annul  by  serving  notice  on  the  other  party.  All  these  mat- 
ters tend  to  shew  that  the  agreement  is  not  a  mere  license, 
that  in  substance  as  well  as  in  form  it  has  the  elements  and 
properties  of  a  grant  of  an  interest  in  the  patent  jointly 
with  the  patentees.  It  is  a  grant  of  a  right  to  use  the  patent 
in  a  manner  and  according  to  terms  and  obligations  whicli 
create  a  joint  interest  in  the  business  to  be  carried  on  hy 
defendants.  It  is  not  quite  an  assignment  of  the  patent, 
but  there  is  not  much  difference  between  it  and  an  assign- 
ment: Guyot  V.  Thomson,  [1894]  3  Ch.  388,  11  R.  P.  C. 
541.  Then,  the  agreement  being  more  than  a  license,  and 
not  being  revocable  except  in  the  way  therein  stipulated,  and 
the  judgment  having  declared  that  it  has  not  been  termin- 
ated but  is  still  subsisting,  what  ground  is  there  for  the  ap- 
plication of  the  Statute  of  Limitations  in  the  Master \s 
office  ?  The  business  must  be  deemed  to  have  been  carried  on 
for  the  joint  benefit  of  the  parties.  There  was  no  termina- 
tion of  the  joint  interest  up  to  the  date  of  the  judgment, 
and  therefore  no  point  of  time  from  which  the  statute  be- 
gan to  run  against  plaintiffs.  There  has  been  one  continu- 
ing relationship  between  the  parties,  whether  of  a  nature  of 
a  partnership  or  of  an  agency  or  of  a  joint  interest  different 
from  either  is  immaterial,  for  whichever  way  it  is  viewed  the 
statute  does  not  apply:  The  Pongola,  73  L.  T.  512.  The 
accounts,  therefore,  are  open  to  investigation  from  tin* 
beginning. 

It  was  argued  that  fhe  accounts  in  ([uestion  are  ^ierthd 
accounts  which  should  not  be  disturbcnl.  The  judgment  has 
opened  them  to  some  extent,  but,  in  so  far  as  it  may  not  have 
done  so,  the  blaster  is  at  liberty  to  have  regard  to  settk^l 
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accounts  under  the  extensive  powers  conferred  upon  him  by 
Rules  666  and  667 :  Edinburgh  Life  Assurance  Co.  v.  Allen, 
23  Gr.  230;  see  also  Holgate  v.  Shutt,  28  Ch.  D.  111. 

The  next  question  is,  whether  the  Master  was  right  in 
limiting  the  accounts  to  13th  November,  1901.  Preliminary 
to  this  ruling  the  Master  received  evidence  of  service  upon 
plaintiffs  of  a  notice  bearing  date  13th  November,  1901, 
purporting  to  annul,  cancel,  and  put  an  end  to  the  agree- 
ment of  10th  August,  1892.  He  also  received  testimony  to 
shew  that  plaintiffs  had,  contrary — as  the  defendants  al- 
leged— to  the  terms  of  the  agreement,  made  sales  of  carriers, 
in  the  Dominion  of  Canada.  No  sales  were  proved  to  have 
been  made  subsequent  to  the  date  of  the  commencement  of 
this  action.  The  Master  appears  to  have  considered  that  he 
had  jurisdiction  to  try  and  determine  whether  the  agreement 
had  been  validly  terminated,  for  a  sufficient  cause  and  by  a 
proper  notice.  If  he  had  jurisdiction,  he  should  have  per- 
mitted the  question  to  have  been  fully  gone  into,  and  this  he 
does  not  appear  to  have  done.  But  the  matter  did  not  come 
within  his  functions  in  proceeding  under  the  judgment.  The 
direction  to  him  is  plain.  He  is  to  take  the  accounts,  and  in 
such  a  case  as  this  the  proper  proceeding  is  to  take  the  ac- 
coimtfi  up  to  the  date  of  his  report.  This  was  not  always  the 
rule,  but,  as  remarked  by  Sir  John  Leach,  M.R.,  in  Barsfield, 
V.  Kelly,  4  Russ.  355-359,  general  convenience  has  since  re- 
laxed tiie  rule  in  matters  of  account  in  all  courts  of  equity. 
And  it  is  now  the  well  understood  practice  that  in  taking  an 
account  oi  dealings  and  transactions  between  parties  in 
mortgage,  partnership,  agency,  trust,  and  other  cases  of  a 
like  nature,  the  blaster  is  to  carry  the  account  down  to  the 
date  of  the  report.  See  also  Rule  552.  And  this  is  the  view 
of  Street,  J.,  as  stated  in  his  judgment  in  this  case,  3  0. 
\V.  R.  at  p.  764. 

Now,  this  being  the  Masters  position  under  the  judg- 
ment of  reference,  it  was  not  open  to  him  to  enter  upon  the 
trial  of  such  an  issue  as  was  presented  by  defendants.  The 
question  whether,  by  some  proceeding  subsei]uent  to  the 
judgment,  the  relation  of  the  parties  had  been  altered  so  as 
to  relieve  defendants  from  the  operation  of  the  judgment, 
was  one  of  fact  and  law,  which  could  only  be  determined  by 
tlie  Court  in  a  proceeding  properly  instituted,  and  in  which 
the  issues  raised  could  be  tried  in  the  ordinary  manner.  The 
^Faster  should  not  have  entered  upon  or  dealt  with  the  ques- 
tion,   and  his  ruling  and  (ertificate    upon  the    matter  were 
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futile.  It  does  not  appear  tttat  this  view  was  presented  to 
the  Master  or  to  Street,  J.  But  if  it  was  proper  for  the 
Master  to  enter  upon  the  question,  he  should  have  held  upon 
the  pleading.*,  judgment,  and  evidence  before  him  that  no 
suflBcient  cause  was  shewn  for  seeking  to  annul  the  agree- 
ment at  this  stage  of  the  proceedings.  Defendants  had  in 
their  defence  raised  the  issue  whether  the  agreement  was  still 
subsisting,  relying  upon  exactly  the  same  alleged  defaults  on 
plaintiffs'  part  as  they  attempted  to  prove  before  the  Master. 
This  was  decided  against  them,  and  it  was  held  that  the 
agreement  was  still  subsisting.  Besides,  the  defendants 
asked  for  an  account  of  the  sales  made  by  plaintiffs  in  viola- 
tion of  the  agreement.  To  this  plaintiffs  agreed,  and  the 
only  question  on  this  branch  was  whether  the  account 
rendered  by  plaintiffs  was  sufficient.  The  Court  declared 
that  plaintiffs  were  bound  to  account,  and  so  directed — and 
this  account  forms  part  of  the  reference.  A  perusal  of  the 
correspondence  shews  that  defendants  agreed  to  plaintiffs 
sending  into  Canada  at  least  one  consignment  of  carriers  for 
sale  in  Manitoba,  and  thereafter  there  was  correspondence, 
in  which  the  only  objection  taken  by  defendants  was  to 
plaintiffs'  delay  in  rendering  an  account  of  the  transactions. 
An  account  of  sales  in  the  Dominion  was  eventually  fur- 
nished, and  on  20th  February,  1896,  defendants  sent  an 
account  of  transactions  in  which  they  debited  plaintiffs  with 
sales  made  by  them  in  Winnipeg  and  Brandon,  from  which 
defendants  asserted  that  a  net  profit  aroj?e  of  $915,  one-half 
of  which  ($457.50)  was  due  to  them.  Correspondence  en- 
sued in  which  defendants,  while  contending  for  their  right 
to  be  paid,  did  not  take  the  ground  that  the  agreement  had 
been  forfeited.  On  the  contrary^,  in  a  letter  dated  6th 
March,  1896,  discussing  their  claim  for  a  share  in  the  pro- 
fits of  the  plaintiffs'  sales,  they  say :  "  We  are  of  opinion 
that  there  should  be  no  question  in  your  mind  but  what  it '' 
( the  account)  "  is  correct,  as  you  are  well  aware  of  the  fact 
tliat  you  had  no  right  to  come  into  Canada  and  sell  the  cash 
and  package  carriers  without  first  consulting  with  us  in  the 
matter  and  without  our  consent,  and  we  are  somewhat  sur- 
prised to  receive  a  letter  from  you  stating  that  you  would  not 
settle  on  any  such  basis."  And  further  on :  "  We  can  only 
say  that  unless  this  matter  is  settled  satisfactorily  to  this 
company  within  10  days,  you  need  not  expect  any  settlement 
or  any  correspondence  of  any  nature  from  this  company 
I.ereafter  in  reference  to  cash  or  package  carriers,  as  we  will 
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reduce  the  price  both  in  the  XortJi-west  and  the  other  pro- 
vince?5.  This  we  have  a  right  to  do  at  any  time  we  saw  fit, 
but  consulted  with  your  coiupany  and  did  as  they  advised'' 
— making  it  evident  that  all  they  were  seeking  was  payment 
of  what  they  considered  their  fair  share  of  the  profits.  The 
correspondence  goes  on  until  19th  April,  1897,  when  defen- 
dants, who  had  in  the  meantime  sent  in  another  account  of 
sales  made  by  them  in  which  (letter  of  30th  March,  1897) 
they  claimed  to  charge  plaintiffs  on  tlie  basis  of  71^  })or 
cent,  for  manufacturing  and  exjxjnses,  write:  "*  Now,  as 
to  the  statement  wliirJi  we  sent  to  you,  we  can  oulv  repeat 
what  we  have  already  written  you,  that  is,  if  you  are  entitled 
to  charge  us  with  items  and  amoimts  that  you  do  for  the 
lines  tiiat  you  sell  in  Canada,  it  is  certainly  right  for  us  to 
charge  you  with  ihe  same  amount,  and  we  will  only  settle 
on  the  basis  of  the  statement  we  sent  you."  Throughout, 
the  only  ground  taken  is  as  to  the  accuracy  of  plaintiffs'  ac- 
count, and  up  to  the  end  of  the  correspondence  there  is  no 
word  of  claim  that  the  agreement  has  been  forfeited  and 
endcni.  In  the  face  of  the  correspondence  and  of  the  plead- 
ings and  the  lindings  at  the  trial,  the  conclusion  should 
have  been  that  any  causes  of  forfeiture  that  existed  up  to 
the  date  of  the  trial  were  merged  in  the  judgment.  The 
defendants  asked  for  a  declaration  that  the  agreement  was 
terminated.  This  was  refuscxl.  They  also  asked  for  an  ac- 
count, the  plaintiffs  submitted  to  give  it,  and  the  Court 
awarded  it.  There  could  be  no  more  distinct  condonation  of 
the  alleged  offences.  And,  as  already  stated,  no  new  causes 
of  offence  were  established. 

The  appeal  should  l)e  allowed  and  the  matter  remitted 
to  the  ^f aster  to  proceal  upon  the  footing  of  the  judgment, 
with  costs  here  and  in  the  Court  below. 


November  13th,  1905. 
C.A. 

WALLACE  v.  OTTAWA  AND  GLOUCESTER 
ROAD  CO. 

Wt '  II — y<iH  '  re  pa  i  r—  I  n  j  n  ry  fo  Tra  veVer  in  Veh  lele — S  now  on 
Iliffhmnf — Allernnl'ne  lioutf — ('antn'hitfttrj/  Xe(fligencf — 
JdniliprtitKin   nf  r/raon    Injured  iriUi   Driver  of  Vehicle. 

A]i|M*al  hy  i\oi(^rnhu\t>  from   jiidirrnHnt  of  Tnixf.TOK,  J.. 
at  the  triiiK  in  fiivmir  of  plaintiff  for  the  nTOvcrv  of  **^.Onn 


WALLACE  V.  OTTAWA  AND  ULOUCESTEH  ROAD  CO.     053 

damages,  upon  the  findings  of  a  jury,  for  injuries  sustained 
by  plaintiff  by  being  thrown  from  a  cutter  upon  defendants' 
toll  road  on  21st  March,  1904,  owing,  as  alleged,  to  defects 
in  the  roadway  which  defendants  had  neglected  to  repair. 

The  appeal  was  heard  by  Moss,  C.J.O.,    Osler,    Mac- 

LENNAN,  GaRROW,  MaCLAREX,  JJ  . A. 

A.  B.  Aylesworth,  K.C.,  and  Glyn  Osier,  Ottawa,  for 
defendants. 

G.  F.  Henderson,  Ottawa,  for  plaintiff. 

Garrow,  J. a.: — The  defendants  are  the  owners  of  a 
macdamized  toll  road  extending  from  the  city  of  Ottawa 
southerly  through  the  township  of  Gloucester.  This  road  is 
much  used,  is  in  fact  one  of  the  main  highways  leading  into 
the  city. 

On  21st  March,  1904,  the  plaintiff,  a  physician  and 
member  of  Parliament,  while  being  driven  in  a  cutter  in 
charge  of  his  nephew,  over  the  road  in  question,  was 
severely  injured  chiefly  by  having  his  left  arm  fractured  in 
the  socket,  caused  by  the  cutter  upsetting,  owing,  it  is  al- 
leged, to  the  highway  being  negligently  out  of  repair. 

The  winter's  snow  had  not  at  that  time  disappeared. 
Tlie  winter  had  been  a  very  severe  one  with  much  snow, 
which  had  fallen  upon  the  highway  in  question  as  well  as 
generally,  and  remaining  there  the  travel  over  it  had  worn 
what  are  calle<l  pitcli  holes  in  the  snow  covering,  of  from 
one  to  two  feet  in  depth,  and  it  was  in  driving  through  a 
pitch  hole  that  the  accident  to  plaintiff  happened. 

At  the  place  where  it  happened  there  were  three  of  these 
l)itch  holes  in  close  succession,  and  to  avoid  them  a  track  at 
the  side  liad  been  opened,  although  not  by  defendants. 
Plaintiff  was  aware  of  this,  and  had  once  at  least  driven 
over  the  side  track  before  the  accident,  lor  the  purpose  of 
avoiding  the  pitch  holes,  but  on  the  morning  in  question  on 
coming  to  the  pitch  holes  it  was  found  that  this  side  track 
wjis  already  occupied  by  some  teams  coming  towards  plain- 
tiff, and,  instead  of  waiting,  plaintiff  was  driven  on  <ind 
through  the  pitch  holes,  with  the  result  aforasaid. 

The  place  of  the  accident  was  about  a  mile  from  the  city. 
The  defendants  maintain  a  toll  gate  about  a  (juarter    of   a 
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mile  distant,  and  in  the  toll  house  resides  defendants'  em- 
ployee charged  with  the  duty  of  oversight  and  repair  over 
the  portion  of  the  highway  in  question.  There  was  evidence, 
if  believed,  that  the  highway  at  the  place  in  question  had 
been  in  its  then  condition  for  some  weeks,  and  that  defen- 
dants' inspector  had  express  notice  that  it  was  out  of  repair 
and  in  a  dangerous  condition.  Defendants,  by  their  prac- 
tice, quite  properly  recognized  that  the  existence  of  pitch 
holes  in  the  snow  covering  of  the  highway  is  one  capable  of 
and  requiring  repair,  and  a  small  staff  of  workmen  is  main- 
tained for  that  and  other  purposes  of  repair,  but  there  was 
no  evidence  that  any  recent  repairs  had  been  made  or  at- 
tempted at  the  place  in  question;  in  fact,  the  testimony 
adduced  by  defendants  tended  to  prove  that  there  were 
neither  pitch  holes  nor  turn-out  such  as  described  by  the 
several  witnesses  called  by  plaintiff. 

This  Court  recently  considered  the  liability  of  munici- 
palities in  respect  to  a  want  of  repair  caused  by  snow  upon 
a  highway,  in  Hogg  v.  Township  of  Brooke,  7  0.  L.  R.  273, 
3  0.  W.  R.  120;  and  the  case  in  hand,  so  far  as  the  law  is 
concerned,  seems  to  me  to  clearly  fall  within  the  principle 
of  that  decision.  And  there  was,  in  my  opinion,  evidence,  I 
might  even  say  ample  evidence,  of  the  negligent  want  of 
repair  complained  of,  to  warrant  the  finding  of  the  jury  in 
that  respect,  whatever  difficulty  there  is  in  the  case  ari>- 
ing  .  .  .  upon  the  other  contention,  that  plaintiff's 
driver  was  to  blame  in  not  waiting  until  the  side  track  was 
clear  and  then  using  it. 

'  Jt  may  well  be  that  where  a  traveller  upon  a  highway 
out  of  repair,  as  this  was,  having  the  choice  of  two  routes, 
one  slow  but  safe,  the  other  speedy  but  obviously  dangerous, 
deliberately  chooses  the  latter,  he  cannot  complain  if  an  ac- 
cident hap])ens.  But  even  in  such  a  case  the  evidence  would 
require  to^  be  clear,  uncontradicted,  and  reasonably  capable 
of  only  one  inference,  to  justify  the  Judge  in  withdrawing 
it  wholly  from  the  jury.  That,  however,  is  not  by  any 
means  the  present  case.  It  is  easy  to  be  wise  after  the  event, 
and,  applying  wisdom  so  derived,  it  may  be  now  apparent 
that  it  would  have  been  better  if  plaintiff  had  waited  until 
the  teams  then  upon  the  skle  track  had  passed,  and  then 
have  used  that  track  to  pursue  his  journey.  But,  with  the 
usual  and  not  unnatural  desire  of  all  travellers  speedily  to 
reach  the  journeyV  end,  can  it  he  fairly  said  that  in  keeping 
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to  the  main  track,  defective  as  it  was  by  reason  of  these 
pitch  holes,  he  undertook  a  plain  and  obvious  risk  ?  I  think 
not.  The  track  he  used  was  the  6nly  one  supplied  by  defen- 
dants, and  over  it  the  public  travel  had  usually  passed.  There 
was  upon  the  ground  no  sign  or  warning  that  it  was  unsafe 
or  that  it  had  been  abandoned  in  favour  of  the  side  track,  as 
in  fact  it  had  not  been.     ... 

In  these  circumstances,  the  utmost  that  can  be  said  in 
favour  of  defendants  is,  in  my  opinion,  that  there  was  .  .  . 
some  evidence  of  contributory  negligence,  but  that  was  a 
matter  wholly  for  the  jury. 

But,  even  if  the  driving  had  been  careless,  defendants 
would  have  had  some  difficulty  in  identifying  plaintiff  with 
the  driver^s  carelessness.  Upon  the  evidence  it  could 
scarcely,  in  my  opinion,  be  said  .  .  .  that  such  carelessness 
alone  had  caused  the  injury:  Foley  v.  Township  df  East 
Flamborough,  26  A.  R.  43 :  and  in  any  event  that,  too,  woukl 
be  a  question  for  the  jury. 

I  do  not  think  we  can  reasonably  interfere  with  the 
assessment  of  damages.  Plaintiff  is  a  physician  and  sur- 
geon, to  whom  the  free  use  of  his  arm,  especially  in  surgical 
operations,  is  of  decided  importance.  The  evidence  shews 
that  at  the  trial  he  had  not  fully  recovered,  and  that  there  is 
some  reason  to  believe  that  he  will  never  fully  recover,  from 
the  effects  upon  his  arm  of  the  injury.  In  these  circum- 
stances, the  $2,000  damages  does  not  seem  to  be  excessive. 

Appeal  dismissed  with  costs. 

OsLER,  J. A.,  agreed  in  the  result,  and  on  the  question  of 
the  identification  of  plaintiff  with  his  driver,  referred  to 
Flood  V.  Village  of  London  West,  23  A.  R.  580,  and  Mat- 
thews V.  London  Street  Tramways  Co.,  60  L.  T.  N.  S.  47. 

Moss,  C.J.O.,  and  Maclaren,  J. A.,  concurred. 

'Maclknnan,  J. a.,  having  been  transferred  to  the 
Supreme  Court  of    Canada,    took  no  part  in  the  judgment. 
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November  13th,  ian5 

C.A. 

METALLIC  ROUFLXG  CO.  v.  CITY  OF  TOHONTO. 

Building  Contract  —  Faulty  Construction  —  Extra   Work  — 
Specifications — Delay — Damages — Quantum   Meruit. 

Appeal  by  defendants  from  judgment  af  Boyd,  C,  3 
0.  W.  E.  ()46,  in  favour  of  plaintiffs  in  an  action  for  dam- 
ages for  breach  of  a  contract  entered  into  by  plaintiffs  with 
defendants  to  execute  tlie  slieet  metal  work  upon  a  market 
building,  in  accordance  with  specifications.  Plaintiffs  al- 
leged that  by  reason  of  delay  on  the  part  of  defendants  in 
having  the  building  ready,  they  had  sustiiined  damage,  and 
also  claimed  compensation  for  extra  work.  The  Chancellor 
held  that  defendants  had  wrongfully  discharged  plaintiffs 
from  their  contract,  and  ordered  a  reference  to  establish  the 
amount  to  which  plaintiffs  were  entitled  for  work  done  and 
materials  supplied. 

The  appciil  was  heard  by  Moss,  C.J.O.,  Osler  and 
Maclarex,  JClA. 

(t.  F.  Shcpley,  K.C.,  for  defendants. 

W.  X.  Tilley  and  Strachan  Johnston,  for  plaintiffs. 

Osler,  J.A.: — We  heard  a  full  discussion  of  the  evi- 
dence in  this  case,  and  it  appeared  to  me  at  the  close  of  the 
argument  that  the  Chancellor  had  dealt  with  the  facts  and 
the  law  very  fully  and  satisfactorily.  A  subse.T[ueiit  consid- 
eration of  the  whole  case  has  confirmed  that  opinion,  and  I 
would,  therefore,  dismiss  the  appeal. 

Maclaren,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion,  making  a  lengthy  and  careful  examination  of 
the  evidence. 

Moss,  C.J.O.,  concurred. 
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XovEMBER  13th,  1905. 

C.A. 

STEPHENS  V.  TOKONTO  R  W.  CO. 

Damcu/es  —  Fatal  Injuries  Act  —  Death  of  Plaintiff^ s  Son 
through  Negligence  of  Defendants — Admissibility  of  Evi- 
dence to  Shew  Intention  of  Deceased  to  give  Financial  Aid 
—  Disposition  of  Deceased's  Mind — Financial  Ability — 
E.vressice  Damages — Beduction — Consent  of  BUh  Parties 
—New  Trial 

Appeal  by  defendants  from  judgment  of  Anglin,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiff  for  $2,100 
damages  and  costs. 

J.  Bicknell,  K.  C,  for  defendants. 

W.  Proudfoot,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J. a.: — Plaintiff  is  a  gardener,  residing  near 
the  city  of  Toronto,  and  sues  as  the  father,  and  also  as  the  ad- 
ministrator of  the  estate,  of  Russell  Thomas  Stephens,  his 
son,  aged  22,  who  was  killed  on  17th  November,  1904,  while 
a  passenger  on  a  car  of  defendants,  through  the  alleged 
negligence  of  defendants. 

The  negligence  was  admitted,  and  the  sole  question  was 
the  amount  of  the  damages. 

Deceaiscd  had  at  the  time  of  his  death  been  away  from 
his  father's  house  working,  as  a  labourer  in  and  about  the 
city  of  Toronto  for  about  5  years.  His  mother  was  dead, 
and  his  father  had  married  again.  He  was  apparently  on 
good  terms  with  both  his  father  and  step-mother,  and  made 
frequent  visits  to  them.  His  father's  circumstances  were  not 
flourishing.  He  o\vTied  a  small  farm  or  market  garden, 
upon  which  there  was  a  mortgage  for  $650.  He  also  owed 
his  son  Robert  $400  and  interest  on  promissory  notes  for 
money  borrowed.  Deceased  was  one  of  a  family  of  9  chil- 
dren, 5  girls  and  4  boys,  all  away  from  home  but  the 
youngest,  a  girl,  who  was  next  in  age  to  deceased,  and  all 
reside  in  the  city  of  Toronto.     One  of    the  daughters  is  a 
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widow,  one  is  married.  The  other  3  sons  are  all  married, 
and  all  married  young.  .  .  .  Deceased  at  the  time  of 
his  death  was  keeping  company  with  a  young  woman,  who 
after  his  death  went  into  mourning  for  him.  The  other 
children  do  not  appear  to  have  been  of  any  substantial 
financial  assistance  to  plaintiff,  except  to  lend  him  money 
occasionally,  for  which  in  the  case  of  Robert  notes  were 
taken,  while  another  loan  from  Arthur  was  paid  back.  From 
Ernest,  the  other  son,  plaintiff  had  never  received  any  help, 
nor  from  Arthur  or  Robert  after  they  were  married. 

The  last  situation  held  by  deceased,  but  only  for  11 
days,  was  with  the  Bell  Telephone  Co.,  at,  it  is  said,  $35  a 
month  and  expenses,  but  the  evidence  as  to  this  is  not  very 
clear.  This  was  apparently  the  highest  wage  he  had  ever 
received.  Before  that  he  had  wrought  as  a  labourer  on  the 
Grand  Trunk  Railway  and  on  the  Toronto  Railway,  as  a 
plasterer's  labourer,  And  also  as  the  driver  of  a  deliver}^  cart 
for  a  flour  and  feed  store.  He  resided  with  his  widowed 
sister,  Mrs.  Matthews,  and  at  his  death  had  apparently  ac- 
cumulated no  savings  whatever.  He  is  described  as  a 
church-going,  affectionate  young  man,  of  good  habits,  not 
specially  given  to  saving  his  money,  but  rather  inclined  to 
be  generous  with  it. 

The  father  began  in  the  witness  box  his  account  of  the 
specific  gifts  from  his  son,  by  a  statement  that  he  was  in  the 
habit  of  paying  him  $3  a  week — but  this,  as  pointed  out  in 
the  charge  .  .  .  to  the  jury,  was,  even  on  his  own  evidence, 
imreliable.  In  cross-examination,  when  asked  to  give  par- 
ticulars, he  could  only  remember  one  occasion  when  he  re- 
ceived as  much  as  $o,  and  the  usual  amounts  which  deceased 
paid  him  on  his  visits,  which  occurred  at  irregular  intervals 
of  about  one  or  two  a  month,  were  from  $2  to  $4. 

Evidence  on  behalf  of  plaintiff  was  received,  notwith- 
standing defendants*  objection,  of  expressions  of  intention 
by  deceased  to  help  his  father  to  build  a  house,  to  pay  off 
the  mortgage,  and  to  pay  the  notes  held  by  Robert.  And 
the  Judge,  in  a  charge  unobjected  to,  used  this  language: 
'*  Take  what  was  said  about  the  mortgage,  because  that  ha^ 
been  admitted  in  evidence,  rightly  or  wrongly,  and  you 
may  pass  upon  it  as  you  think  fit."  No  specific  reference 
was  made  apparently  to  the  other  similar  items  of  expressed 
intention,  although  all  stand  upon  the  same  footing  upon 
the  evidence.     .     .     . 
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H.  S.  0.  1897  ch.  166  gives  the  right  of  action  for  ''dam- 
ages .  .  .  apportioned  to  the  injury  resulting  from 
such  death."  And  "  injury  resulting "  means,  as  has  been 
fully  established  by  authority,  pecuniary  injury  only,  which 
may  be  either  actual,  that  is,  such  as  is  capable  of  definite 
calculation,  or,  as  in  the  present  case,  poti^ntial,  if  based 
upon  reasonable  expectation,  or  both.  Such  expectation  is 
necessarily  based  upon  two  things,  the  well  disposed  mind 
and  the  financial  capacity  of  the  deceased,  for  he  may  have 
had  the  one  without  the  other,  and  both  must  exist,  or  there 
could  be  no  reasonable  expectation.  His  state  of  mind  is, 
therefore,  in  effect  a  part  of  the  res  gestae  just  as  is  his 
financial  ability.  1  tlierefore  think  the  evidence  of  his  ex- 
pressed intentions  was,  for  this  reason,  strictly  admissible, 
not  to  prove  or  us  tending  to  prove  that  he  had  agreal  to 
pay  the  mortgage  or  notes  or  to  build  the  house,  but  simply 
to  shew  that  he  was  well  disposed  towards  his  father:  Willis 
v.  Bernard,  8  Bing.  37();  Sugden  v.  St.  Jjeonards,  1  P.  1). 
154,  at  p.  251,  per  Mellish,  L.J. 

Then  as  to  the  damages.  The  question  of  the  amount 
was,  of  course,  for  the  jury,  but  the  jury  were  limited  by 
the  facts  in  evidence,  just  as  the  Judge  is  limited  by  the 
law;  and,  bearing  this  in  mind,  the  award  of  $*2,100  seems 
to  me  to  be  so  grossly  excessive  as  to  suggest  that  the  jufy 
'^either  included  a  topic  whicli  ought  not  to  have  been  in- 
cluded, or  measured  the  damages  by  a  measure  which  ouglit 
not  to  have  been  applied:"  see  per  Vaughan  Williams,  L.J., 
in  Johnstcm  v.  Great  Western  R.  W.  Co.,  [1904]  2  K.  B. 
250,  258.  And  it  is  possible  that  this  result  may  be  in  some 
degree  attributable  to  the  failure  of  the  Judge  in  his  charge 
to  tell  tlie  jury  that  the  only  use  and  value  of  the  evidence 
as  to  intention  was,  not  to  prove  anything  in  the  nature  of 
either  a  legal  or  moral  obligation  on  the  part  of  deceased  to 
pay  the  mortgage,  etc.,  but  simply  to  indicate  his  state  of 
mind,  without  which  limitation  his  direction  that  they 
might  deal  with  the  evidence  as  they  saw  fit,  may  have  been 
misleading. 

In  Atche.son  v.  Grand  Trunk  R.  W.  Co..  1  0.  L.  R.  168, 
this  Court  approved  of  a  judgment  for  $500  in  a  case  hav- 
ing some  points  of  resemblance  to  the  present,  as  against  an 
appeal  complaining,  among  other  things,  of  the  damages  as 
excessive.  If,  to  .end  this  litigation,  plaintiff  is  willing  to 
accept  and  defendants  to  pay  a  similar  sum  as  damages,  that 
sum  being,  in  my  opinion,    the    utmost  that   the    evidence 
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Would  fairly  warrant,  the  judgment  may  by  consent  be  re- 
duced to  that  8um,  and  the  appeal  otherwise  dismii?sed  with 
costs.  But,  if  not,  there  must  be  a  new  trial;  the  costs  of 
the  laist  trial  to  be  costs  in  the  cause,  and  the  costs  of  the 
appeal  to  l)c  to  defendants  in  any  event. 


XovEMBER  13th,  1905. 
C.A. 
KATHBUX  CO.  OF  DE8ER0XT0  v.  STANDARD 
CHEMICAL  CO.  OF  TORONTO. 

Contract  —  Breach  —  Supply    of    Charcoal  —  Sliortage  — 
D  a  7)1  ayes — /  n  tereat. 

Appeal  by  defendants  from  judgment  of  Brixton,  J.,  3 
0.  W.  R.  G98,  awarding  plaintiffs  $10,575.90  in  an  action 
for  damages  for  not  furnishing  plaintiffs  with  the  quantity 
of  charcoal  contracted  for. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  defendants. 

E.  D.  Armour,  K.C.,  and  C.  A.  Masten,  for  plaintifTs. 

Tlie  judgment  of  the  Court  (Aloss,  C.J.O.,  Osler,  Gar- 
row,  and  AIaclarex,  JJ.A.),  was  delivered  by 

-Moss,  C.J.O.,  wlio  reviewed  the  evidence,  and  stated  the 
agreement  of  the  Court  with  the  conclusions  of  the  trial 
Judge. 

Appeal  dismissed  with  cost<. 


November  13th,  1905. 
C.A. 
RATHBUN  CO.  OF  DESERONTO  v.  STANDARD 
CHEMICAL  CO.  OF  TORONTO   (No.  2). 

Contract — Construction — Delivery  of  Wood  to  he  Carbonized 
— Claim  for  Excessive  Delivery — Claim  for  Services  in 
Unloading  —  Taxes  —  Damaycs  for  Waste  of  Steam* — 
Counterclaim. 

A])peiil  by  plaintiffs  from  judgment  of  Street,  J.,  3  0. 
W.  \l.  (>n8,  in  so  far  as  it  denied  relief  to  plaintiffs  in  re- 
s])ort  of  two  claims  made  against  defendants,  and  allowed  a 


counkTclaiiu  of  defendants;  and  cross-appeal  by  defendants 
from  so  much  of  tiie  same  judgment  as  declared  defendants 
liable  to  pay  for  unloading  car-loads  of  wood  brought  in  by 
plaintiffs  for  use  by  defendants  under  the  agreement. 

K.  D.  Armour,  K.C.,  and  C.  A.  Masten,  for  plaintiffs. 

J.  Bicknell,  K.C.,  and  J'.  W.  Bain,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  (Jar- 
ROW,  and  Maclarkn,  JJ.A.),  was  delivered  by 

Moss,  C.J.O.,  dismihitiing  the  plaintiffs'  appeal  with  costs, 
and  allowing  defendants'  appeal  with  costs;  the  result  of 
which  was  that  the  action  was  dismissed  with  costs,  an:l  that 
there  was  judgmenc  for  defendants  on  their  counterclaim  for 
$2,313.3G  with  costs. 


November  13th,  1905. 
C.A. 
FERGUSON   V.   MILLICAN.  ^ 

(two  actions.) 

Evidence — Foreign  Commission — Examination  of  Defendants 
abroad — I)  iscretion — A  ppeal — Terms — ( 'osts. 

Appeal  by  defendants  (by  leave)  from  the  order  of  a 
Divisional  Court  affirming  an  order  of  Meredith,  C.J.,  in 
Chambers,  affirming  an  order  of  the  Master  in  Chambers 
refusing  the  defendants'  application  for  a  commission  to 
take  their  evidence  at  Fort  Macleod,  N.W.T.,  as  witnesses 
on  their  own  behalf  for  use  at  the  trial  of  the  actions. 

F.  E.  Hodgins,  K.C.,  for  defendants. 

W.  E.  Middleton,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  and  ^Iaclarkx,  JJ.A.,  was  delivered  by 

Osler,  J.A.  : — The  first  action — an  action  against  the 
defendant  W.  J.  Millican  alone — was  commenci^l  by  writ 
issued    on    '^3rd    September,    1903.     The    defendant    was    a 
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solicitor  then  practising  at  the  town  of  Gait,  Ontario,  and 
the  writ  was  served  upon  him  there.  Eal-ly  in  the  month  of 
January,  1904,  but  whether  before  or  after  the  delivery  of 
tlie  statement  of  claim  does  not  appear,  he  left  Ontario  to 
take  up  his  residence  in  Fort  Macleod,  Alberta,  N.W.T., 
where  he  has  ever  since  resided  and  practised  his  profession. 
The  statement  of  claim  is  for  an  account  of  moneys  in- 
trusted to  defendant  for  investment  in  the  year  1890..  The 
first  statement  of  defence,  filed  14th  January,  1904.  con- 
sisted merely  of  a  denial  of  the  allegations  in  the  statement 
of  claim.  It  was  said  not  to  haye  been  seen  by  the  defend- 
ant and  to  have  been  filed  by  his  solicitor  in  order  to  pre- 
vent judgment  from  being  signed  by  default.  When  the 
action  was  set  down  for  trial  the  defendant  was  advised  to 
amend,  and,  pn  motion  supported  by  aflidavit,  he  was  per- 
mitted to  do  so.  The  amended  defence  set  forth  that  the 
moneys  the  defendant  had  received  were  invested  by  him 
shortly  afterwards  on  a  mortgage  approved  by  the  plaintiff 
and  her  father,  and  that  he  had  paid  over  to  the  plaintiff 
from  time  to  time  all  the  interest  he  had  received  from  the 
investment,  and  had  besides  advanced  to  her  considerable 
sums  of  money.  Other  matters  of  defence  were  set  up 
which  jieed  not  be  referred  to.  The  plaintiff  replied  that 
the  investment  had  been  made  upon  an  unauthorized  second 
mortgage,  which  fact  was  concealed  from  her  until  about  the 
year  1900. 

The  second  action  was  brought  against  the  defendant  in 
the  first  action  and  his  wife,  Mar}^  Emily  Millican,  by  writ 
issued  on  17th  Xovember,  1903,  and  served  upon  the  latter 
in  Ontario,  though  at  what  date  does  not  appear,  before  she 
had  left  Gait  to  join  her  husband  in  Fort  Macleod. 

By  order  a  concurrent  writ  was  issued  on  27th  February, 
1904,  for  service  upon  the  husband  at  Fort  Macleod,  and  he 
was  served  there.  The  object  of  the  second  action  was  to 
set  aside  assignments  made  by  the  plaintiff  to  him  of  cer- 
tain policies  of  insurance  on  her  life  and  further  assignments 
thereof  made  by  him  to  his  wife,  on  the  ground  that  the 
former  had  been  procured  at  the  solicitation  of  the  defend- 
ant W.  J.  Millican,  and  without  consideration  to  the  plain- 
tiff, and  in  the  absence  of  independent  legal  advice. 

The  statement  of  claim  in  this  action  was  delivered  on 
2nd  March,  1904. 

The  defence  wa,^  that  the  assignments  to  the  husband 
were  made  for  valuable  consideration;  that  the  defendant 
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William  had  thereafter  paid  the  premiums  accruing  on  the 
policies;  and  that  they  and  the  subsequent  assignments  to 
the  wife  were  in  all  respects  valid,  etc. 

The  affidavits  filed  at  various  times  in  support  of 
the  application  for  the  commission  stated  that  it  was  neces- 
sary that  a  commission  should  be  issued  to  take  the  evidence 
of  the  defendants  for  use  at  the  trial ;  that  they  were  neces- 
sar}'  and  material  witnesses ;  that  they  had  a  good  defence  to 
the  action;  that  the  application  was  not  made  for  the  pur- 
pose of  delay  or  prejudicing  the  trial  or  for  any  other  im- 
proper purpose.  The  defendant  William  J.  Millican's  affi- 
davit stated  ^hat  he  and  his  wife  resided  at  Fort  Macleod ; 
that  he  was  practising  law^  there;  that  it  was  impossible  for 
him  to  leave  his  business  there  to  attend  the  trial ;  and  that 
it  was  impossible  for  his  wife,  who  had  the  care  and  charge  of 
three  young  children,  to  do  so  either.  A  further  affidavit  of 
W.  J.  Millican  stated  that  to  attend  the  trial  in  Ontario 
would  involve  absence  from  his  business  and  business  engagc»- 
ments  for  from  2  to  3  weeks,  and,  as  regarded  the  trial  then 
expected  to  come  on,  that  his  engagements  at  the  sittings  of 
the  Supreme  Court  of  Southern  Alberta  commencing  on  3rd 
July,  19^4,  would  make  it  impossible  for  him  to  attend  th  ; 
trial  of  this  cause  in  Ontario. 

The  affidavits  of  the  plaintiff  and  her  solicitor  in  answer 
stated  that  the  deponents  did  not  believe  it  possible  that 
counsel  at  Fort  Macleod  could  be  properly  instructed  to 
cross-examine  the  defendants  on  the  commission;  that  the 
defendant  Millican,  from  his  legal  knowledge  and  his  inti- 
mate knowledge  of  the  matters  in  question,  would  probably 
not  have  to  incur  the  expense  of  retaining  counsel  ( ?  at 
Alberta) ;  that  in  order  to  a  thorough  examination  of  the 
matters  in  question  it  would  be  necessary,  as  deponents  be- 
lieved, for  plaintiff  to  send  counsel  from  here  or  to  go  to 
Fort  Macleod  herself  to  instruct  counsel  there;  that,  owing 
to  her  having  tran-^f erred  all  her  property  to  defendant  W. 
J.  Millican,  she  had  not  sufficient  means  to  enable  her  to  do 
so ;  and  that  at  the  time  of  all  the  transfers  made  to  her  by 
him  he  was  practising  at  the  town  of  Gait  and  was  acting 
as  her  solicitor. 

The  application  of  defendants  was  dismissed,  but  no  rea- 
sons for  any  of  the  judgments  are  reported. 

The  cases  on  this  question  of  practice  are  very  numerous 
owing  to  the  diversity  of  the  circumstances,  in  which  they 
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have  arisen,  and  therefore  no  useful  purpose  can  be  served 
here  by  examining  them  at  length.  Our  Consolidated  Rules 
on  the  subject  are  substantially  the  same  as  the  English  Rule, 
and  the  general  practice  is  well  stated  and  borne  out  by  the 
authorities  cited  in  Snow's  Annual  Practice,  1905,  p.  512: 
**  A  commission  will  not  be  granted  unless  the  Court  is  satis- 
fied: (1)  that  the  application  is  made  bona  fide;  (2)  that  the 
issue  is  one  which  the  Court  ought  to  try;  (3)  that  the  wit- 
nesses to  be  examined  are  material  to  the  issue;  (4)  that 
there  is  j^ome  good  reason  why  the  witnesses  should  not  be 
examined  here." 

The  discretion  of  the  Court  is,  however,^  dominant  in 
applying  any  or  all  of  these  propositions  to  the  circumstances 
of  the  particular  case,  and  will,  it  is  said,  be  exercised  in  a 
stricter  manner  when  the  application  is  made  by  the  plaintiff, 
and  I  think  in  some  circumstances  by  the  defendant  also,  for 
a  commission  to  examine  hinteelf  out  of  the  jurisdiction.  A 
leading  case  is  Coch  v.  Alcock,  21  Q.  B.  D.  178,  from  which 
I  cite  a  passage  in  the  judgment  of  the  late  Lord  Esher, 
Ai.R. :  *'  It  is  clear  according  to  the  established  practice 
that  it  is  a  matter  lor  judicial  discretion,  and  the  commission 
ought  only  to  be  granted  on  reasonable  grounds  being  shewn 
for  its  issue.  The  matter  being  one  of  discretion  it  is  im- 
possible to  lay  down  any  general  rules  as  to  when  a  commis- 
sion will  be  granted  .  .  .  The  Court  must  take  care  on 
the  one  hand  that  it  is  not  granted  when  it  would  be  oppres- 
sive or  unfair  to  the  opposite  party,  and  on  the  other  hand 
that  a  party  has  reasonable  facilities  for  making  out  his  case 
when  from  the  circumstances  there  is  a  difficulty  in  the  way 
of  witnesses  attending  the  trial.  All  the  circmnstiinees  of 
each  particular  case  must  be  taken  into  consideration.  With 
regard  to  the  case  of  a  plaintiff  asking  for  a  commission  to 
examine  himself,  that  also  appears  to  me  to  be  a  matter  of 
discretion,  but  the  discretion  will  be  exercised  in  a  stricter 
manner,  and  the  Court  ought  to  be  more  clearly  satisfied 
that  the  order  for  the  commission  ought  to  be  made." 

Another  leading  case  is  Ross  v.  Woodford,  [1893]  1  Ck 
38,  wliich  I  also  refer  to  at  length  because  the  defendants 
rely  upon  it,  and  because,  though  in  some  respects  it  is  of 
assistance  to  them,  I  think  it  was  not  intended  to  lay  down  a 
rule  of  universal  application  to  the  case  of  a  defendant  ask- 
ing for  a  commission  to  take  his  own  examination.  "  There 
are  irianv  cases.''  savs  Chittv,  J.,  "  where  the  Court  has  been 
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very  reluctant  to  accede  to  an  application  by  the  plaintilf 
to  take  evidence  abroad  because  the  tribunal  has  been  chosen 
by  the  plaintiif  himself;  so  too  with  regard  to  an  applicat.'on 
by  the  plaintiff  asking  for  a  commission  to  examine  himself, 
the  Court  has  full  discretion,  but  it  exercises  that  discretion 
strictly  and  does  not  grant  the  application  unless  a  very 
strong  case  is  made  out,  but  the  case  is  entirely  different 
when  it  is  the  defendant's  application,  and  particularly  that 
of  a  defendant  lawfully  resident  out  of  the  jurisdiction  ac- 
cording to  the  ordinary  course  of  his  life  and  business,  and 
to  compel  the.-ie  defendants  to  come  over  here  at  great  ex- 
pense to  attend  the  trial  or  give  up  their  case  would  be  op- 
pressive and  unfair,  and  it  would  be  wrong  to  apply  to  the 
cai>e  of  a  defendant  the  principles  that  are  applicable  to  the 
case  of  a  plaintiff  asking  for  a  commission  to  examine  him- 
self." In  that  case  the  defendants'  permanent  home  was  in 
Johannesburg,  S.A.,  but  they  were  temporarily  resident  in 
England  when  the  agreement  sued  on  was  made  and  when 
the  action  was  commenced  and  were  served  with  the  writ 
there.  The  principle  of  that  case  as  to  the  stricter  exercise 
of  discretion  is,  as  it  seems  to  me,  also  applicable  to  the  case 
of  a  defendant  who  was  at  the  time  of  the  commencement  of 
the  action  a  permanent  resident  of  the  country  in  which  it 
is  brought,  but  who  afterwards  leaves  it  to  take  up  his  resi- 
dence abroad.  If  that  is  done  for  the  purpose  of  delay  or 
embarrassment,  the  defendant's  application  to  examine  him- 
self out  of  the  jurisdiction  would  probably  fail  for  want  of 
bona  fides.  On  the  other  hand,  if  the  change  of  residence 
was  honestly  made,  other  considerations  would  apply,  and 
the  question  might  resolve  itself  into  one  of  the  terms  on 
which  his  application  should  be  granted. 

In  re  Boyse,  Crofton  v.  Crofton,  20  Ch.  D.  760,  Fry,  J., 
held  that  if  the  Court  is  satisfied  that  the  application  is 
made  bona  fide,  and  that  the  claim  is  one  wliich  the  Court 
ought  to  try.  it  ought  not  to  go  further  into  the  merits  of 
the  claim.  This  was  said  of  an  application  by  the  plaintiff, 
but  the  observation  applies  quite  as  forcibly  to  the  case  of 
the  defendant.  There  the  Court  thought  the  claim  was  made 
under  very  suspicious  circumstances,  and  was  of  opinion  that 
the  witness  whose  evidence  was  desired  in  support  of  it, 
ought  to  be  subject  to  a  drastic  cross-examination,  and  re- 
fu-ed  the  commission  because  it  appeared  that  under  the 
procedure  of  the  foreign  Court  to  which  it  was  sought  to  be 
is-uod,  lie  would  not  be  cross-examined  in  the  ordinarv  wav. 
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A  well  considered  judgment  of  Meredith,  J.,  in  Robins 
V.  Empire  Printing  Co.,  14  P.  R.  488,  may  also  be  referred 
to. 

In  the  eases  before  me  the  defendant  W.  J.  Milliean  left 
Ontario  after  both  actions  had  been  commenced  and  after 
the  service  of  the  writ  in  the  first,  though  before  the  service 
of  that  in  the  second,  action.  It  does  not  appear  whether  he 
was  then  aware  of  the  issue  of  the  writ  in  the  latter,  and  his 
wife  left  the  country  after  the  service  upon  her  of  the  writ 
in  that  action.  There  is,  however,  in  my  opinion,  no  just 
reason  to  suppose  that  the  departure  of  both  was  not  bona 
fide  or  was  for  any  other  purpose  than,  as  regards  the  one 
defendant,  of  taking  up  his  permanent  residence  in  another 
part  of  the  Dominion  where  the  law  and  procedure  of  the 
Courts  is  similar  to  our  own,  in  order  to  practise  his  profes- 
sion there,  as  many  other  solicitors  on  the  Ontario  roll  have 
done  before  him ;  or,  as  to  the  wife,  for  the  purpose  of  join- 
ing her  husband  in  his  new  domicile.  The  actual  difficulty, 
inconvenience,  and  expense  which  would  be  caused  to  both 
of  them  in  regard  to  business  and  household  affairs  by  a 
journey  from  Fort  Macleod  to  Ontario  and  attendance  at  the 
trial  here,  is  manifest  and  need  not  be  dwelt  upon,  and  that 
both  of  them  are  material  and  necessary  witnesses  is  not 
only  deposed  to  but  may  be  inferred  from  the  nature  of  the 
actions.  The  issues  raised  are  such  as  the  Court  can  try, 
and  are  not  in  actions  of  this  class  of  a  specially  difficult  or 
unusual  character.  I  am  not  much  impressed  by  the  sug- 
gestion that  there  may  or  will  be  a  practical  difficulty  in 
instructing  counsel  at  Fort  Maoleod  with  sufficient  fullness 
to  enable  him  to  make  an  effective  cross-examination  of  the 
defendants  in  accordance  with  the  ordinary  practice  and  pro- 
cedure of  Canadian  Courts.  On  the  whole  I  am  of  opinion 
that  the  defendants,  whose  difficulties  in  the  way  of  attending 
the  trial  are  formidable,  ought  not  to  be  deprived  by  the 
refusal  of  a  commission  of  "  reasonable  facilities  for  making 
out  their  defence."  I  think  that  a  prima  facie  case  has 
been  made  out  for  the  issue  of  such  a  commission  if  the  de- 
fendants choose  to  take  it  and  to  risk  the  inevitable  disad- 
vantage of  adopting  that  course  instead  of  giving  their 
evidence  personally  in  open  Court.  On  the  other  hand  the 
plaintiff  is  entitled  to  urge  that  when  she  brought  het  actions 
the  defendants'  permanent  residence  was  within  this  juris- 
diction, that  the  actions  were  properly  commenced  here,  and 
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that  by  leaving  Ontario  they  have,  at  least  in  the  matter  of 
expense  to  her,  placed  her  at  some  disadvantage.  She  ap- 
pears not  to  be  a  person  of  means,  and  it  is  to  be  considered 
too  that  the  principal  defendant  was  probably  her  solicitor 
at  the  time  the  transactions  now  in  litigation  took  place.  I 
think  justice  will  be  done  by  providing  that  the  defendants, 
who  appear  to  be  able  to  afford  the  expense  of  a  commission 
to  England  to  take  evidence,  shall  pay  the  plaintiff  $50  to- 
wards the  expense  of  the  execution  of  a  commission  at  Fort 
Macleod,  and  that  the  costs  of  its  issue  and  execution  there 
shall  be  costs  in  the  cause  to  the  successful  party,  the  above 
sum  to  be  credited  upon  the  plaintiff's  costs  if  she  succeeds 
in  the  actions,  but  not  in  any  case  to  be  charged  against  her 
as  part  of  the  defendants'  costs  of  the  commission,  etc.,  if 
she  fails. 

It  was  very  much  pressed  upon  us  that  we  ought  not  to 
overrule  the  discretion  exercised  in  the  Court  below  in  re- 
fusing the  commission,  and  the  reception  of  a  further  affi- 
davit (which  does  not,  however,  add  very  much  informa- 
tion) was  also  objected  to.  As  to  both  of  these  objections  1 
refer  to  what  is  said  by  Cotton,  L.J.,  in  Berdan  v.  Green 
wood,  '^0  Ch.  D.  760,  769  (note). 

The  evidence  is  before  us,  as  it  was  before  the  Courn 
below,  on  affidavit,  and  while  giving  full  weight  to  the  fact 
of  their  decision  it  is  our  duty  to  exercise  our  own  judgment 
upon  that  evidence  and  to  determine  what  order  ought  under 
the  circumstances  to  be  made.  The  appeal  will,  therefore, 
be  allowed  and  the  orders  below  discharged ;  costs  to  be  costs 
in  the  cause  throughout;  and  the  order  for  the  commission 
will  go  on  the  terms  above  stated. 


XovEMBER  13th,  1905. 
C.A. 
MOLSONS  BANK  v.  STEARNS. 

Promissory  Note — Accommodation  Maker — Holder  in  Due 
Coarse — Discount — Finding  of  Trial  Judge  —  Credihilify 
of  Witness — Appeal. 

Appeal  bv  defendant  from  judgment  of  Street,  J.,  at 
the  trial  in  an  action  upon  a  promissory  note,  liy  the  in- 
dorsees against  the  maker.     The  only  question  raised  by  the 
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appeal  was  whether  plaintiffs,  as  indorsees  of   Work    (the 
payee),  were  the  holders  in  due  course  of  the  note  sued  on. 

G.  F.  Shepley,  K.C.,  for  defendant. 

C.  S.  Maclnnes,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osllr,  Gar- 
row,  and  Maclaren,  JJ.A.),  was  delivered  by 

OsLER,  J.A. : — It  was  proved  that  the  note  was  made  by 
defendant  witliout  consideration  and  for  the  accommodation 
of  Work,  but  not  that  there  was  any  stipulation  between 
them  that  it  was  to  be  made  use  of,  or  the  accommodation 
procured,  in  an}'^  particular  way.  Nor  was  it  proved  that  plain- 
tiffs' manager  knew  that  it  was  an  accommodation  mite,  but 
the  contrary.  Being,  therefore,  the  holders  in  fact,  the  pre- 
sumption is  that  the  bank  are  the  holders  in  due  course: 
Bills  of  Exchange  Act,  sec.  30  (2). 

The  evidence  shewed  that  the  note  came  into  the  hands 
of  the  bank  on  17tli  September,  1903,  two  days  after  its  date. 

The  defendant's  case  is  that  Work,  a  railway  contractor, 
applied  to  the  bank  to  discount  it  for  him  in  order  to  then 
enable  him  to  procure  the  proceeds  in  cash  for  the  purpose 
of  paying  his  workmen;  that  it  was  left  with  the  manager 
so  that  he  miglit  make  inquiries  about  the  maker  and  deter- 
mine according  to  their  result  whether  he  would  discount 
it  or  not;  that,  having  made  these  inquiries  and  not  being 
satisfied  with  the  maker's  position,  he  recused  to  discount  it, 
and  thenceforward,  having  no  further  right  to  or  interest  in 
it,  held  it  for  Work,  whose  evidence  taken  upon  com- 
mission in  England  supported  the  defendant's  contentions. 

The  bank  manager,  Pratt,  on  the  other  hand,  testified 
that  Work,  who  was  then  heavily  indebted  to  the  bank  on  an 
overdrawn  account,  and  who  had  further  paper  maturing 
due  on  that  day — ITth  September — ^gave  him  the  note*  in 
question  "to  secure  him.''  He  had  been  already  pressing 
Work  to  ^'  cover  "  him,  and  this  note  was  indorsed  to  the 
bank  by  Work  partly  for  that  purpose,  and,  with  another 
rore  for  $*2,500,  ])arlly  to  take  up  or  release  a  warehouse  re- 
ceipt on  certain  logs  which  the  bank  held  as  security  on  a 
short  date  note  for  $3,000,  then  falling  due,  for  which  the 
manager  ac(e{)ted  Work's  cheque  and  gave  up  the  warehouse 
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receipt.  He  did  not  know  exactly  tiie  defendant's  position, 
and  was  content,  he  said,  to  take  the  note  as  part  security 
for  the  overdraft,  but  would  not  give  credit  for  the  full 
amount  without  furtlier  inquiry.  He  said  he  made  a  book- 
keeping entry  of  the  discount  on  6th  October  to  reduce  the 
overdraft,  being  then  satisfied  that  he  could  get  no  further 
security.  In  the  meantime,  however,  he  had  made  further 
advances  to  Work  on  the  strength  of  the  note  by  paying 
some  of  his  cheques.  It  is  not  necessary  to  go  through 
Pratt's  evidence  in  detail,  or  to  comment  on  some,  perhap-> 
verbal,  discrepancies.  Jn  some  respects  it  is  not  satisfactory 
or  clearly  expressed,  and  it  is  certainly  inconsistent  \vith  the 
testimony  of  Work.  Taking  it  as  a  whole,  liowever,  it  is 
plainly  opposed  to  the  contention  that  the  note  had  been  in- 
trusted to  him  solely  for  the  purpose  of  deciding  whether 
he  would  discount  it  and  pay  over  the  proceeds  at  once  to 
Work  for  an}'  specific  purpose,  and  the  fact  that  Work  de- 
parted from  the  country  leaving  it  in  the  hands  of  the  bank, 
though  he  knew  that  the  bank,  according  to  his  own  state- 
ment, had  refused  to  discount  it  for  him,  to  some  extent  cor- 
roborates Pratt's  statement  that  the  note  was  held  as  security 
for  the  account. 

If  Pratt's  statement  is  true,  the  bank  were  holders  of  the 
not«  for  value,  according  to  a  line  of  settled  decisions  too 
familiar  to  be  quoted;  and  in  dealing  with  the  question  of 
fact  it  is  clear  that  it  turns  upon  his  credibility.  His  evi- 
dence certainly  does  not  read  well,  and  is  open  to  many  of 
the  comments  made  upon  it  by  Mr.  Shepley.  Nevertheless, 
the  trial  Judge,  who  had -the  advantage  of  seeing  and  hearing 
the  witness,  lias  accepted  him  as  the  witness  of  truth,  and  has 
found  the  fact  to  be  that  the  note  was  transferred  to  and  was 
taken  by  the  bank  as  security. 

Even  with  the  weaknesses  and  defects  I  have  alluded  to 
— even  though  I  may  think  that  were  I  dealing  with  the  case 
untrammelled  by  the  finding,  I  would  not  arrive  at  the  same 
conclusion — it  is  impossible  to  say  that  the  evidence  is  such 
that  the  Judge,  acting  judicially,  ought  not  to  have  b?lioved 
it  and  should  have  found  the  other  way.  The  finding,  there- 
fore, is  one  which,  in  accordance  with  the  usual  rule  in  such 
cases,  we  are  bound  to  respect ;  and  we  must  dismiss  the 
appeal. 

VOL.  VI.   OW.R.    NO.    19— 4f) 
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November  13th,  1905. 

C.A. 

RE  TATE  AND  CITY  OF  TORONTO. 

Municipal  Corporations — Closing  Street  —  Damage  to  Prop- 
erty  Abutting  —  Deprivation  of  Access — Other  Access — 
Quantum  of  Damages, 

Appeal  by  the  city  corporation  from  the  award  of  the 
Official  Arbitrator,  Mr.  James  A.  Proctor,  adjudging  that 
the  claimant  was  entitled  to  and  awarding  him  the  sum  of 
$200  as  compensation  for  the  closing  of  part  of  Herrick 
street  opposite  to  nis  property,  under  city  by-law  No.  4374. 

J.  S.  Fullerton,  K.C.,  for  appellants. 

J'.  H.  Denton,  for  the  claimant. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.  : — The  corporation  contended  that  by  the 
closing  of  Herrick  street  the  claimant  suffered  no  damage 
more  than  the  rest  of  the  King^s  subjects,  and  therefore  that 
his  property  was  not  injuriously  affected  thereby  so  as  to 
entitle  him  to  compensation  under  sec.  438  of  the  Municipal 
Act. 

The  claimant's  property  is  situate  on  the  west  side 
of  Manning  avenue,  a  street  running  north  and  south 
between  Queen  street  and  the  north  city  limits.  It  also 
fronts  the  western  terminus  of  Herrick  street,  a  street  run- 
ning east  and  west  between  Manning  avenue  and  Borden 
street,  and  crossing  Bathurst  street,  on  which  there  is  a  street 
car  line. 

By  their  by-law  the  corporation  closed  Herrick  street 
from  the  east  side  of  Manning  avenue  to  the  west  side  of 
Euclid  avenue,  the  next  north  and  south  street  east  of  Man- 
ning avenue,  thus  depriving  the  claimant  of  his  access  to 
Herrick  street  froju  his  property,  across  Planning  avenue, 
and  e  converse. 

The  learned  arbitrator  was  of  opinion  and  found  upon  the 
evidence  submitted  by  both  parties  that  the  loss  of  access  to 
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and  from  the  claimant's  property  by  Herrick  street  injuri- 
ously affected  and  depreciated  it  in  value  to  the  extent  of  the 
sum  awarded.  The  amount  is  not  disputed,  but  it  is  said 
that  the  principle  on  which  it  was  awarded  is  wrong,  inas- 
much as  the  claimant's  property  does  not  directly  front  or 
abut  upon  Herrick  street,  and  access  to  and  from  the  property 
by  Manning  avenue  is  not  interfered  with.  That,  however, 
is  not  the  question.  The  question  is  whether,  having  regard 
to  the  situation  of  the  property  in  relation  to  Herrick  street, 
the  stopping  of  the  latter  street  can  be  said  to  be  something 
which  injuriously  affects  it — ^whether  it  is  an  injury  or  dam- 
age peculiarly  affecting  the  land  itself  which  does  directly 
front  upon  Herrick  street,  and  access  to  and  from  which  by 
way  of  that  street  was  always  obtainable  by  crossing  Manning 
avenue,  a  street  which  as  regards  the  property  merely  lies 
between  it  and  Herrick  street. 

Section  438  of  the  Municipal  Act,  1903,  enacts  that  every 
council  shall  make  to  the  owners  or  occupiers  of  or  other 
persons  interested  in  real  property  entered  upon,  etc.,  or  in- 
juriously affected  by  the  exercise  of  its  powers,  due  compen- 
sation for  any  damages  necessarily  resulting  from  the  exercise 
of  sucli  powers  beyond  any  advantage  which  the  claimant 
may  derive  from  the  contemplated  work.  This  clause  comes 
from  the  373rd  section  of  the  Municipal  Act,  1873,  which 
\vd<  considered  in  the  case  of  Yeoman  v.  Wellington,  43  TJ. 
C.  K.  522,  4  A.  R.  301,  in  which  the  cases  which  had  arisen 
under  English  legislation  of  a  similar  character  were  ex- 
amined and  applied.  In  Mayor  of  -Montreal  v.  Drummond, 
1  App.  Cas.  384,  a  case  turning  upon  a  Quebec  statute  whicli 
made  no  express  provision  for  compensation  for  damage 
which  might  be  caused  by  acts  which  it  authorized  to  be 
'  (lone.  Sir  Montague  Smith,  speaking  of  the  right  to  compen- 
sation usually  provided  for  by  legislation  authorizing  the 
expropriation  of  property  or  the  commission  of  acts  by  which 
it  is  injuriously  affected,  said :  "  In  practice  it  is  generally 
provided  in  respect  of  all  acts  by  wliich  lands  are  *  injuri- 
ously affected,'  words  which  have  been  held  by  judicial  inter- 
pretation of  the  highest  authority  to  embrace  only  such 
damage  as  would  have  been  actionable  if  the  work  causing 
it  h^d  been  executed  without  statutable  authority."  One  of 
the  cases  referred  to  is  no  doubt  the  case  of  Metropolitan 
•  Board  of  Works  v.  McCarthy,  L.  E.  7  H.  L.  243,  253 ;  and 
the  later  case  of  Caledonian  R.  W.  Co.  v.  Walker's  Trustees, 
7  App.  Cas.  257,  27(>,  may  also  be  noted. 
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Tried  by  that  test,  the  claimant's  right  to  some  measure 
of  compensation  seems  reasonably  clear,  and  I  think  the  case 
is  not  in  principle  distinguishable  from  the  McCarthy  case, 
supra.    In  that  case  the  plaintiif  had  carried  on  his  business 
near  a  free,  open,  and  public  dock,  known  as  Whitefriars 
Dock,  a  drawdock  about  352  feet  in  length  leading  into  the 
river  Thames.     By  reason  of  its  proximity  to  the  plaintiff*.^ 
business,  from  which  its  head  was  only  20  feet  distant,  and 
the  access  given  thereby  to  and  from  the  Thames,  the  pre- 
mises were  rendered  more  valuable  to  sell  or  occupy  with 
reference  to  the  uses  to  which  any  owner  might  put  them.     A 
solid  embankment  was  carried  along  the  foreshore  of  tlie 
Thames  by  which  the  dock  was  permaneutly  stopped  up  and 
destroyed,  and  of  course  all  access  through  it  to  the  river 
was  put  an  end  to.     It  was  contended  by  the  defendants  that 
the  plaintiff,  having  no  easement,  his  property  not  immedi- 
ately adjoining  the  dock,  had  nothing  but  the  power  of  using 
it  which  he  enjoyed  in  common  with  all  the  Queen's  subjects, 
and  therefore  was  not  entitled  to  compensation.     The  20 
feet  referred  to  as  intervening  between  the  dock  and  the 
plaintiff's  premises  appears  from  the  judgments  to  have  been 
part  of  another  highway,  and  the  Ix)rd  Chancellor    (I^rd 
Cairns)  says  that  the  case  appears  to  him  to  amount  to  this: 
"  The  occupier  or  tenant  of  a  house  has  got  in  front  of  his 
house  two  highways,  the  one  highway  being  a  road  or  street, 
and  the  other  immediately  beyond  and  abutting  upon  the 
road  or  street,  being  a  highway  by  water.    The  highway  ])y 
water  is  taken  away  from  him — the  highway  by  land  remain?. 
It  is  impossible  to  doubt  that  the  destruction  of  the  highway 
by  water,  situate  as  I  have  described  it,  is  otherwise  than  a 
permanent  injury  to  the  property  in  question,  by  whomsoever 
or  for  whatever  purpose  that   property  may  be  occupied." 
He  goes  on  to  say  that  he  thinks  the  case  "  analogous  to  the 
case  of  Beckett  v.  Midland  R.  W.  Co.,  L.  R.  3  C.  P.  82.  .  .  . 
In  the  case  before  us  we  have  two  highways — it  can  make 
no  difference  that  they  both  happen  to  be  highways  by  land 
— in  front  of  the  claimant's  premises,  though  one  of  them 
lies  alongside  of  or  abuts  upon  the  other,  corresiponding  to 
those  with  which  the  Court  was  dealing  in  the  McCarthy  case 
viz.,  the  way  across  Manning  avenue,  and  Herrick  street, 
these  two  affording  access  from  and  to  the  premises  by  the 
latter  street,   from   and   to   highways  to   the  east   such   a> 
Bathurst  street,  and  in  closing  that  street  the  claimant  was, 
as  regards  his  property,  placed  in  a  situation  similar  to  that 
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in  which  the  plaintiff  in  McCarthy's  case  was  placed  by  the 
closing  of  the  dock. 

The  case  was  thus  reduced  to  one  of  the  quantum  of  the 
compensation — to  what  extent  or  in  what  degree  the  pro- 
perty ha4  been  injuriously  affected.  From  its  situation  in 
regard  to  Herrick  street  it  enjoyed  some  advantage,  not 
perhaps  a  very  great  one,  over  all  other  properties  in  the 
neighbourhood,  and  of  the  value  of  this  the  arbitrator  took 
a  fairly  moderate  and  reasonable  view.  I  refer  also  to 
Beckett  v.  Midland  R.  W.  Co.,  L.  B.  3  C.  P.  82 ;  Chamber- 
lain V.  West  of  England  B.  W.  Co.,  2  B.  &  S.  605,  S.  C,  in 
error,  p.  617;  and  Caledonian  B.  W.  Co.  v.  Walker's  Trustees, 
7  App.  Cas.  at  pp.  259,  303. 

Be  McArthur  and  Southwold,  3  A.  B.  295,  shews  that 
the  right  to  compensation  is  not  confined  to  the  case  where 
by  closing  the  road  a  person  is  excluded  from  ingress  and 
egress  to  and  from  his  lands  or  place  of  residence  over  such 
road,  that  is,  as  I  take  it,  actual  direct  ingress  and  egress 
to  and  from  the  road.  That  is  a  case  specially  provided  for : 
sec.  629.  In  a  case  of  that  kind  some  other  convenient  road 
or  way  of  access  to  the  lands  or  residence  must  be  provided 
by  the  council,  but  the  right  to  compensation  must  be  fol- 
lowed up  and  established  by  the  proper  proceedings  under 
sec.  438.  See  per  Burton,  J.A.,  at  p.  299,  and  Patterson, 
J. A.,  pp.  302,  304,  305. 

1  have  read  the  case  of  The  King  v.  McArthur,  34  S.  C. 
B.  570,  but  do  not  think  it  governs  the  case  before  us. 

The  appeal  must,  therefore,  be  dismissed. 


XovEMBER  13th,  1905. 
C.V 

CAMEROX  V.  DOUGLASS. 

Master  and  Servant — Injury  to  Servant — Consequent  Death 
— Negligence — Duty  to  Case  Shaft — Evidence — Jury — 
New  Trial. 

Appeal  by  defendant  from  the  judgment  of  a  Divisional 
Court  (5  0.  W.  B.  35)  reversing  the  judgment  at  the  trial 
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with  a  jury  of  Brixton,  J.  (3  0.  W.  B.  817),  who  dismissed 
the  a<ition,  and  directing  a  new  trial. 

H.  Carscallen,  K.C.,  and  D^Arcy  Tate,  Hamilton,  for  de- 
fendant. 

G.  Lynch-Staunton,  K.C.,  and  F.  Morrison,  Hamilton, 
for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — The  action  was  brought  to  recover  dam- 
ages for  the  death  of  «?ohn  Cameron,  a  servant  of  defendant, 
caused  by  the  alleged  negligence  of  defendant. 

The  defendant  was  employed  in  sinking  the  necessary 
shafts,  tunnels,  etc.,  in  the  rock  at  or  near  Niagara  Falls  for 
the  purpose  of  a  power  development  plant,  and  the  deceased 
had  been  in  his  employment  for  about  two  years,  employed  in 
similar  work,  and  was  when  injured  employed  as  foreman 
having  some  8  or  10  men  under  him.  The  shaft  in  question 
had  been  sunk  through  the  rock  (limestone  and  shale)  to 
the  requisite  depth,  and  a  tunnel  running  in  a  horizontal 
direction  from  the  foot  or  bottom  of  the  shaft  had  also  been 
constructed  until  the  river  was  reached— and  at  the  river  end 
water  had,  apparently  inadvertently,  been  admitted,  and  this 
water  was,  at  the  time  of  the  accident,  being  pumped  out  by 
means  of  pumps  suspended  some  15  feet  from  the  bottom  of 
the  shaft.  It  was  necessary  to  visit  the  pumps  at  intervals 
of  2  or  3  hours  for  the  purpose  of  oiling  them,  and  the  de- 
ceased had  descended  the  shaft  for  that  purpose  when  he 
was  struck  by  a  falling  rock  which  had  broken  away  from 
the  side  of  the  shaft  in  that  part  passing  through  the  shale, 
and  was  so  injured  that  he  shortly  afterwards  died.  The 
shaft  had  not  been  cased  or  lined  with  timber  at  the  time  of 
the  accident;  and  that,  so  far  as  we  are  at  present  concerned, 
was  the  negligence  charged. 

The  defences  pleaded  were:  (1)  a  denial  of  the  duty  to 
line  or  case  the  shaft;  (2)  that  all  that  was  necessary  for 
safety  was  to  trim  the  loose  rock,  and  that  it  was  the  duty 
of  deceased  to  do  this,  or  to  sec  that  it  was  done,  and  thai  o:i 
the  morning  of  the  accident  the  deceased  before  descending 
was  duly  warned  that  there  was  loose  rock  falling,  which  it 
was  his  duty  and  which  he  was  ordered  to  remove  by  trim- 
ming before  using  the  shaft,  which  he  neglected  to  do,  and 
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thereby  and  not  by  any  negligence  of  defendant  he  was 
injured.  And  at  the  trial  an  amendment  wais  allowed  by 
adding  a-s  an  additional  defence,  (3)  that  the  work  was 
necessarily  dangerous,  and  that  the  deceaj^ed  knew  this,  and 
voluntarily  assumed  and  assented  to  the  risks  incident 
thereto. 

At  the  trial  plaintiffs'  counsel  called  and  examined  the 
widow,  who  kncM^  nothing  about  the  accident  or  its  cause, 
a  workman  who  was  present  in  the  shaft  with  deceased  at 
the  time  of  the  accident  and  who  described  it,  a  brother  of 
de.eased  who  had  seen  the  shaft,  but  was  properly  held  not 
to  be  an  expert,  and  therefore  incapable  of  expressing  an 
opinion  as  to  whether  it  should  have  been  cased  or  not, 
although  he  was  allowed  to  state  that  he  had  seen  another 
shaft  which  was  cased ;  and,  after  reading  in  part  the  deposi- 
tions of  defendant  taken  upon  his  examination  for  discovery, 
closed  the  case. 

The  defendant's  counsel  thereupon  moved  for  a  nonsuit, 
upon  the  ground  that  there  was  no  evidence  of  negligence, 
which  motion  was  overruled,  and  evidence  at  considerable 
length  was  then  given  on  behalf  of  defendant,  who  called, 
among  other  witnesses,  three  experienced  engineers  for  the 
pui'pose  of  proving  that  lining  or  casing  a  shaft  such  as  the 
one  in  question  was  not  usual  or  necessary,  and  the  other 
witnesses,  including  defendant  himself,  deposed  to  facts 
tending  to  prove  the  other  defences  pleaded. 

At  the  close  of  the  evidence  for  the  defence  the  plaintiffs 
proposed  to  call  one  Herdman,  an  alleged  expert,  in  reply  to 
the  evidence  of  the  experts  called  by  defendant  on  the  (|ues- 
tion  of  casing  the  shaft,  to  which  defendant's  counsel  ob- 
jected, upon  the  ground  that  such  evidence  should  have  been 
given  in  chief  and  was  inadmissible  in  reply.  The  objec- 
tion was  overruled  and  the  evidence  was  admitted,  impro- 
perly, I  think,  in  view  of  the  evidence  given  by  Donald 
Cameron,  upon  the  alleged  ground  that  the  plaintiffs  had  not 
given  evidence  in  their  case  in  chief  on  that  subject.  But, 
in  the  view  which  I  take  of  the  whole  case,  this  objection 
ceases  to  be  of  importance,  a  new  trial  having  been  ordered, 
and  it  would  therefore  serve  no  useful  piirpose  to  further 
discuss  it. 

At  the  close  of  the  whole  case  defendant's  counsel  re- 
newed his  motion  for  a  nonsuit,    which  was   reserved,    and 
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que&tioiiB   were   submitted   to    the   jury,    which,    with   their 
answer:?,  were  as  follows: — 

1.  Q.  Was  defendant  guilty  of  any  n^ligenee  which 
occasioned  the  accident  to  the  deceased  John  Cameron? 
A.  Yes. 

2.  Q.  If  so  in  what  respect  was  he  guilty  of  negligence? 

A.  In  not  casing  as  far  as  the  shale  rock  after  the  head  was 
turned. 

3.  Q.  Did  the  deceased  John  Cameron  know  and  realize 
the  danger  by  reason  of  falling  stones  or  earth  attendant 
npon  going  down  the  shaft?     A.  No. 

4.  Q.  Did  the  deeeast»d  John  Cameron,  knowing  and 
realizing  the  danger,  voluntarily  undertake  the  risk?  A. 
No. 

5.  Q.  Could  the  deceased  by  the  exercise  of  ordinary-  care 
have  avoided  the  accident?     A.  No. 

And  they  awarded  $1,000  to  each  of  the  plaintiffs  as 
damages. 

The  Judge  afterwards  allowed  defendant's  motion  and 
dismissed  the  action  without  costs. 

From  that  result  plaintiffs  appealed  to  a  Divisional  Court, 
who  allow(Hl  the  appeal  and  directed  a  new  trial,  upon  the 
ground  that  there  was  evidence  i)roper  for  the  jury  in  sup- 
port of  the  alleged  duty  to  case,  and  that  the  neglect  of  such 
duty  was  the  cause  of  the  injury.  And  in  that  result  I  feel 
compelled  to  concur,  chiefly  for  the  reason  that  in  "he  testi- 
mony of  the  witnesses  for  the  defence  there  occur  expressions 
which,  if  acceptcnl  by  the  jury,  are  sufficient  to  justify  a 
finding  that  defendant  was  negligent  in  failing  to  case  the 
shaft,  thereby  causing  the  injury.     .     .     . 

[Osborne  v.  T^ondon  and  North-Westem  E.  W.  Co.,  21  Q. 

B.  D.  2*20,  224,  relied  on  by  Britton,  J.,  distinguished."] 

It  may  be  conceded  that  the  evidence  for  defendant  was 
strong,  that  it  was  uncontradicted,  and  even  that  the  jury 
ought  to  have  believed  and  acted  upon  it,  but  the  issues  were 
purely  issues  of  fact,  and  for  this  reason  determinable  only 
by  the  jury  and  not  by  the  Judge :  Morrow  v.  Canadian  Pa- 
cific E.  W.  Co.,  21  A.'B.  149. 

Appeal  di^misjitHi  with  costs. 


Vrn    OF  TOHOSTO  V.  TOItUSTO  R.   W.  CO.  t)77 

November  13th,  1905. 
C.A. 

CITY  OF  TOliOXTO  v.  TOliOiXTO  K.  W.  CO. 

Street  Railways — Agreement  with  Municipal  Corporation — 
Construction — Operation  of  Railway — Right  of  Munici- 
pality to  Direct  —  Service  —  New  Lines  —  Extension  of 
Municipal  Boundaries — 2'ime  Tables  and  Routes — City 
Engineer — Night  Cars  —  Open  Cars  —  Heating  Cars  — 
Specific  Performance — Special  Case — Hypothetical  Case 
— Refusal  to  Answer — Appeal, 

Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
judgment  of  Anglik,  J.,  9  0.  L.  K.  333,  4  0.  W.  B.  330, 
446,  on  a  special  case  agreed  on  between  the  parties  in  the 
course  of  the  action.  . 

W.  Cassels,  K.C.,  W.  Laidlaw,  K.C.,  and  J.  Bickncll, 
K.C.,  for  defendants. 

C.  liobinbon,  K.C.,  and  J.  S.  Fullerton,  K.C.,  for  plain- 
tiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  and  Maclaren,  JJ.A.),  was  delivered  by 

Osler,  J.A.  : —  ....  The  action  was  brought  upon 
the  agreement  set  forth  as  a  schedule  to  55  Vict.  ch.  99  (0.), 
between  plaintiffs  and  defendants,  relating  to  the  purchat^e 
of  the  street  railways  and  properties  and  the  street  railway 
privileges  of  plaintiffs,  and  defendants'  rights,  duties,  and 
obligations  in  the  working  and  management  of  the  railway 
and  privileges  so  acquired.  Plaintiffs  claimed  a  declaration 
as  to  the  rights  of  the  parties  under  the  agreement  in  respect 
of:  (1)  the  obligation  of  defendants  under  sec.  14  of  the  con- 
ditions incorporated  in  the  agreement  to  establish  nfew  lines 
and  to  extend  their  tracks  and  street  car  service;  (2)  their 
obligation  under  the  3Gth  clause  of  the  conditions  as  to  the 
period  of  the  year  during  which  open  cars  might  be  run  and 
during  which  closed  cars  should  be  heated ;  and  under  clause 
25  the  routes,  hours,  and  intervals  during  and  at  which 
night  cars  should  be  run,  all  of  which  matters,  as  plaintiffs 
contended,  were  subject  to  the  regulations  and  directions 
which  had  been  made  by  their  engineer  and  approved  by 
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themselTcs,  but  which  defendants  had  neglected  and  refused 
to  conform  to:  (3)  the  obligation  of  defendants  under  clauses 
26  and  27  to  conform  to  the  directions  of  the  engineer,  ap- 
proved by  themselves,  as  to  the  routes,  hours  of  service,  num- 
ber of  cars  to  be  operated,  and  times  of  departing  of  car^  and 
inter\als  between  cars. 

Plaintiffs  also  asked:  (1)  that  defendants  might  be  or- 
dercnl  to  specifically  perform  the  agreement  "in  the  said 
>everal  matters,"  that  is  to  say:  (a)  to  lay  down  the  lines  of 
street  railway  which  plaintiffs  had  require!  them  to  lay  down 
and  establish,  and  to  operate  street  cars  thereon;  (b)  to  dis- 
continue the  use  of  open  cars  and  to  put  on  closed  cars  with- 
in the  dates  specified,  as  plaintiffs  had  required  them  to  do : 
(c)  to  run  night  cars  on  such  routes  and  at  such  intervals 
as  might  be  deemed  necessan'  by  the  city  engineer  and  ap- 
proved by  the  council;  (2)  an  injunction  to  restrain  defen- 
dants from  operating  the  railway  in  the  city  without 
complying  with  the  above,  and  k)  restrain  them  from  operat- 
ing their  cars  except  in  accordance  with  the  service  and  time 
table  determined  by  the  engineer  and  approved  by  the  coun- 
cil, as  set  forth  and  alleged  in  the  statement  of  claim;  (3) 
damages  for  the  breach  and  non-performance  of  their  agree- 
ment. 

Defendants  contended  that  they  were  not  bound  to  lay 
down  new  lines  or  extensions  within  territory-  taken  into  the 
city  limits  after  the  date  of  their  agreement — that  the  only 
consequence  of  their  default  in  laying  down  new  lines  and 
making  any  extensions  required  was  that  the  plaintiffs  might 
themselves  construct  them,  or  might  confer  the  franchise  in 
respect  thereof  upon  other  persons  or  corporations ;  and  that, 
upon  the  true  construction  of  the  agreement,  the  reflations 
and  directions  which  were  sought  to  be  imposed  upon  defen- 
dants with  regard  to  the  running  of  their  cars  and  as  to  open 
and  closed  cars  and  the  heating  of  cars,  were  in  respect  of 
matters  which  the  defendants  were  at  liberty  to  decide  for 
themselves,  and  were  not  within  the  powers  of  plaintiffs  or 
their  engineer  to  make  or  to  impose  upon  them. 

After  the  pleadings  were  closed  the  parties  agreed  upon 
a  special  ca^e  for  the  opinion  of  the  Court  in  the  following 
terms :  "  The  parties  desire  before  proceeding  to  take  fur- 
ther evidence  in  this  case  to  obtain  the  opinion  of  the  Court 
upon  certain  questions  of  law  arising  on  the  construction  of 
the  agreement  on  which  the  action  is  brought.  These  ques- 
tions are : 
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'^  Is  the  city  or  the  railway  company,  and  which  of  them, 
on  the  proper  construction  of  the  agreement,  entitled  to  deter- 
mine, decide  upon,  and  direct: — 

_  "  1.  What  new  lines  shall  be  established  and  laid  down 
and  tracks  and  service  extended  thereon  by  the  company, 
whether  on  streets  in  the  city  as  existing  at  the  date  of  th<e 
agreement,  or  as  afterwards  extended  ? 

"2.  What  time  tables  and  routes  shall  be  adopted  and 
observed  by  the  company. 

"  3.  Whether,  if  so  determined  by  the  city  engineer,  with 
the  approval  of  the  city  council,  cars  which  start  before  mid- 
night must  finish  the  route  on  which  they  have  so  started, 
though  it  may  require  them  to  run  after  midnight? 

"  4.  At  what  time  the  use  of  open  cars  shall  be  discon- 
tinued in  the  autumn  and  resumed  in  the  spring,  and  when 
the  cars  shall  be  provided  with  heating  apparatus  and 
heated. 

"  5.  In  the  event  of  the  decision  of  the  Court  being  in 
favour  of  the  city  on  any  of  the  above  questions,  is  the  city 
entitled  to  a  decree  for  specific  performance  as  to  the  matter 
so  decided  or  in  any  and  which  of  them? 

"  6.  Is  the  privilege  to  the  city  to  grant  to  another  per- 
son or  company,  for  failure  of  the  company  to  establish  and 
lay  down  new  lines  and  to  open  same  for  traffic  or  to  extend 
the  tracks  and  services  upon  any  street  or  streets  as  pipvided 
by  the  agreement,  the  only  remedy  the  city  can  claim?" 

The  Judge  before  whom  the  special  case  was  lieard  in  the 
Court  below  answered  the  1st,  2nd,  4th,  and  6th  questions  in 
favour  of  plaintiffs,  the  3rd  in  favour  of  defendants,  and  as 
to  the  5th  question  held  that  it  was  not  ripe  for  decision. 
This  question,  therefore,  remains  not  answered. 

With  regard  to  the  Ist  question  it  was  conceded  on  the 
argument  .  .  .  that  it  related  to  extensions  of  lines  and 
construction  of  new  lines  within  the  territorial  extensions  of 
the  city  since  September,  1891,  and  that  it  was  practically 
disposed  of  by  the  judgment  of  this  Court  in  the  recent  case 
between  the  same  parties  reported  in  5  0.  W^.  B.  130,  and  the 
point  was  not  argued  before  us,  the  parties  being  left  free  to 
raise  it  before  any  other  appellate  tribunal  if  they  shall  be  so 
advised.  .  .  .  Our  judgment  appears  to  have  been 
aflSrmed  by  the  'Judicial  Committee  of  the  Privy  Council. 
The  form  of  the  answer  should,  however,  be  varied  so  as  to 
read  as  follows:    "  It  is  for  the  city  and  not  for  the  railway 
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company  to  determine,  decide  upon,  and  direct,  and  in  the 
manner  prescribed  by  clause  14  of  the  conditions  of  the 
agreement  of  1st  September,  1891,  what  new  lines  shall  be 
established  and  laid  down  and  tracks  and  services  extended 
thereon  by  the  company,  whether  on  streets  in  the  city  as 
exi.>?ting  at  the  date  of  the  agreement  or  as  afterwards  ex- 
tended/' 

The  6th  question  .  .  .  relates  to  the  matters  re- 
ferred to  in  and  disposed  of  by  the  answer  to  the  1st.  The 
conditions  which  apply  to  this  question  are  the  14th,  the 
11th,  and  the  17  th.  Condition  14  provides  that  the  purchaser 
will  be  required  to  establish  and  lay  down  new  lines  and  to 
extend  the  tracks  and  street  car  service  on  such  streets  as 
may  be  from  time  to  time  recommended  by  the  city  engineer 
and  approved  by  the  city  council,  within  such  period  as  may 
be  fixed  by  by-law  to  be  passed  in  the  prescribed  manner,  and 
all  sucli  extensions  and  new  lines  shall  be  regulated  by  the 
same  terms  and  conditions  as  relate  to  the  existing  system, 
etc.  By  the  11th  condition  it  is  provided  that  when  the  pur- 
chaser desires,  or  is  required,  to  change  any  existing  tracks 
and  substructures  for  the  purpose  of  operating  by  electric 
power,  etc.,  the  city  will  lay  down  a  permanent  pavement  in 
conjunction  therewith  upon  the  track  allowance  to  be  occu- 
pied by  such  new  tracks,  etc.  This  shall  at  first  apply  only 
to  existing  main  lines,  and  thereafter  to  branch  lines  or  ex- 
tension of  main  lines  and  branches  as  and  when  the  city 
engineer  may  from  time  to  time  recommend,  and  the  city 
council  may  direct  and  require.  And  condition  17  provides 
that  in  case  the  purchaser  fails  to  establish  and  lay  down 
any  new  line  as  aforesaid  and  to  open  the  same  for  trafl&c  or 
to  extend  the  tracks  and  services  on  any  street  or  streets  as 
herein  provided,  the  privilege  of  laying  down  such  new  lines 
or  extensions  in  the  street  or  portion  of  street  so  abandoned 
by  the  purchaser,  may  be  granted  by  the  council  to  any  other 
person  or  company,  and  the  purchaser  shall  in  such  case 
have  no  claim  against  the  city  for  compensation. 

The  contention  of  defendants  is,  that,  upon  the  true  con- 
struction of  their  contract,  it  is  optional  with  them  to  con- 
struct branch  or  new  lines  and  extensions  under  condition  14, 
and  that  the  only  consequence  of  or  penalty  for  their  default 
is  that  provided  by  sec.  17,  viz.,  that  they  are  to  be  taken  to 
have  abandoned  all  right  to  construct  and  operate  their 
railway  on  the  particular  street  along  w^hich  the  branch  or 
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extension  has  been  required  to  be  made,    and    that  the  city 
may  confer  the  privilege  of  doing  so  upon  any  one  else. 

The  Court  is  asked  to  say  whether  this  is  the  only  remedy 
plaintiffs  can  claim  in  case  of  defendants'  default*  They  do 
claim,  as  appears  by  the  pleadings,  other  and  much  more 
effective  remedies. 

^o  point  was  made  on  the  argument  of  the  variation  in 
the  expression  made  use  of  in  the  several  conditions;  condi- 
tion 11  speaking  of  "  branch  lines  or  extensions/'  and  con- 
ditions 14,  15,  and  17,  of  '*  new  lines  and  extensions.*'  I  as- 
sume that  they  all  mean  and  refer  to  the  same  thing. 

It  is  unnecessary  to  refer  in  detail  to  the  manner  in  which 
defendants  were  substituted  for  and  now  stand  in  tlie  place 
of  the  individuals  with  whom  plaintiffs  first  dealt  in  dis- 
posing of  the  franchise.  This  all  appears  in  55  Vict.  ch. 
99  (0.),  and  its  various  schedules,  and  defendants  m^^ 
be  treated  for  the  purposes  of  the  case  as  having  dealt  with 
plaintiffs  directly  in  the  first  instance. 

What  plaintiffs  proposed  to  grant  was  the  exclusive  right 
for  20  years,  upon  the  conditions  and  tender  and  by-law  an- 
nexed to  the  agreement  of  1st  September,  1891,  and  made  part 
pud  parcel  thereof  (5th  recital  and  12th  clause  of  the  agree- 
ment) to  operate  surface  street  railways  within  the  city  except 
certain  specified  parts  thereof.  The  conditions  (called  also 
•'the  specification")  were  those  upon  which  tenders  wore 
called  for,  and  were  made  by  defendants  .  .  .  and  their 
tender  upon  which  was  accepted  by  plaintiffs.  The  tender, 
in  my  opinion,  is  an  offer  to  do,  perform,  and  fulfil  what 
they  may  be  "  required  "  to  do  under  the  terms  of  the  14th 
(Condition;  which  is  perhaps  more  accurately  described  as  one 
of  the  stipulations  or  proposals  shewing  the  nature  and 
extent  of  the  engagements  into  which  the  tenderer  will  Ik? 
required  to  enter  upon  the  acceptance  of  the  tender,  under 
the  fonnal  contract  to  be  executed  as  required  by  the  45th 
condition.  And  by  the  12th  clause  of  that  contract  the  par- 
ties mutually  and  respectively  covenant,  promise,  and  agree 
with  each  other  to  carry  into  effect,  observe,  perform,  and 
fulfil  all  the  provisions  and  stipulations  therein  contained, 
and  to  be  carried  into  effect,  observed,  performed,  and  ful- 
filled by  them  respectively.  And  by  the  13th  clause  defen- 
dants covenant,  promise,  and  agree  with  plaintiffs  that  they 
will  fulfil  all  the  conditions,  stipulations,  and  undertakings 
in  the  agreement  contained,   it   being  understood   that  the 
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reference  to  particular  matters  to  be  performed  by  the  pur- 
chasers shall  not  diminish  or  limit  the  obligations  of  the 
agreement.  I  regard  these  clauses  as  containing  an  absolute 
covenant  on  defendants'  part  to  do  what  may  be  required  of 
them  under  the  14th  condition,  and  the  17th  condition  a? 
providing  no  more  than  an  optional  or  alternative  remedy  in 
the  event  of  their  failure  to  do  so.  Before  defendants  can 
be  in  default,  plaintiffs  must  have  incurred  the  expense  of 
laying  down  a  permanent  pavement  upon  the  track  allowance 
for  the  proposed  branch  lines  or  extensions,  and  the  remedy 
of  conferring  a  franchise  upon  another  company  or  individual 
to  operate  a  railway  thereon,  without  the  power  of  doing  so  in 
connection  with  defendants'  railway,  would,  in  the  circum- 
stances, be  of  a  most  futile  and  ineffectual  character,  as  is 
well  pointed  out  by  Anglin,  J.,  in  dealing  with  the  subject. 

Clause  46  of  the  conditions  further  provides  that  in  ease 
of  neglect  or  failure  on  the  part  of  defendants  to  perform 
any  of  the  conditions  of  the  agreement  to  be  entered  into  in 
accordance  with  clause  45,  the  purchasers  shall  in  each  such 
case  of  failure  pay  to  plaintiffs  .  .  .  $10,000  as  liqui- 
dated damages  and  not  as  a  penalty. 

I  think,  therefore,  that  the  6th  question  is  properly  an- 
swered in  the  terms  in  which  it  is  put,  namely,  that  the  privi- 
lege to  plaintiffs  to  grant  to  another  person  or  company,  for 
failure  of  defendants  to  establish  and  lay  down  new  lines  and 
to  open  the  same  for  traffic  or  to  extend  the  tracks  and  ser- 
\  ices  upon  any  street  or  streets,  as  provided  by  the  agreement, 
'y  not  the  only  remedy  plaintiffs  can  claim. 

IN'othing  more  than  this  is  decided  by  the  answer. 

The  2nd  and  4th  questions  .  .  .  may  be  considered 
together. 

Paragraphs  6,  7,  8,  11  (a),  and  12  of  the  statement  of 
claim  set  forth  the  subjects  with  which  these  questions  are 
concerned.  Plaintiffs  contend  that  they  all  come  within  what 
may  be  called  the  "  speed  and  service  "  clauses  of  the  condi- 
tions, and  that  they  are  matters  which  are  to  be  or  which  may 
be  determined  upon,  decided,  and  directed  by  their  officers  and 
themselves  in  tlie  manner  indicated  in  the  qucvstions.  namely, 
by  proscribing  time  tables  and  routes  and  the  time  at  which 
the  use  of  open  cars  shall  be  discontinued  in  the  autumn  and 
resumed  in  tlio  spring,  and  when  the  cars  shall  bo  provided 
with  heating  apparatus. 
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1  pass  over  the  ord  question  for  the  present,  as  it  is  one 
of  the  subjects  of  the  cross-appeal,  though  much  of  what  ij^ 
said  in  disposing  of  the  other  2  will  apply  to  it. 

One  cannot  read  the  contract  between  these  parties  with- 
out seeing  how  anxiously — I  do  not  know  how  effectively — 
plaintiffs  have  attempted  to  provide  in  many  respects  for  the 
control  of  their  streets,  and  for  the  protection  and  convenience 
of  the  public.  They  were  conferring  upon  defendants  a  valu- 
able franchise,  but  there  was  no  intention  to  give  them  a  free 
hand  to  manage  the  raihv'ay  as  they  pleased  and  to  run  it  to 
suit  their  own  ideas  of  what  might  be  best  for  the  citizens. 
Plaintiffs  have,  therefore,  by  clause  2G  and  other  clauses,  re- 
served a  large  control  over  the  manner  in  which  defendants 
are  to  manage  and  carry  on  their  business  as  regards  the 
accommodation  of  the  public,  and  in  the  word  "  service  "  in 
the  2()th  clause  have  used  a  popular  or  business  term,  of,  as 
1  think,  very  wide  meaning.  Some  of  the  meanings  of  the 
word,  and  those  in  which  it  is  here  employed,  are  found  in 
the  Century  Dictionary :  '*  That  which  is  supplied  or  fur- 
nished ;  the  act  or  moans  of  supplying  that  which  is  in  gen- 
eral demand,  or  of  providing  specific  accommodation — said 
of  transportation,  or  of  railway  or  mail  service."  "  Service 
>top — a  stop  made  by  a  railway  train  at  a  regular  time  and 
pi  ace."' 

Having  regard  to  the  transfer  arrangements  which  are 
provided  for  by  clause  33,  and  which  must  be  made  with  the 
approval  of  the  city  engineer  and  "  the  indorsation  of  the 
council,"  it  appears  to  me  that  it  is  for  the  city  engineer, 
with  the  approval  of  the  council,  under  the  other  clauses 
referred  to,  to  determine,  by  schedule  or  time  table,  which- 
ever may  be  the  appropriate  term,  the  times  at  which  the  car? 
?^hall  be  run  over  the  whole  railway  system.  There  is  no 
definition  of  the  terms  "  main  line,"  "  branch,"  "  route.'* 
Section  26  speaks  of  "the  speed  and  service"  necessary  on 
each  main  line  or  branch.  This  is -to  be  determined  by  the 
engineer  and  approved  by  the  council. 

Section  27  deals  with  day  cars.  These  are  to  commence 
running  on  all  routes  not  later  than  5.30  a.m.,  qnd  to  run 
imtil  midnight.  The  power  of  the  engineer  is,  with  the 
approval  of  the  city  council,  to  determine  the  intervals  at 
M'hich  thoy  are  to  run  during  the  dav  as  thus  defined. 
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Section  28  deals  with  night  cars.  Here  it  is  for  the 
engineer  and  council  to  say  on  what  routes  and  at  what  houK 
and  intervals  it  is  necessary  that  such  cars  shall  be  run. 

It  was  strongly  urged  by  defendants  that  the  city  engi- 
neer and  council  had  no  power  to  determine  the  particular 
route  service  to  be  furnished  by  them,  taking  the  word 
*•  route ''  to  indicate  the  sending  of  the  same  car  over  more 
than  one  main  line  on  a  continuous  journey,  e.g.,  tlie  Yonge 
street  and  College  street  route,  the  King  and  Bathurst  street 
route,  the  Belt  Line  route,  etc.,  and  that  it  was  for  defen- 
dants from  time  to  time  to  determine  such  routes,  and  then 
for  the  engineer  and  council  to  determine  the  headway  or 
interval  of  the  cars  which  should  run  over  them.  With  this, 
however,  I  do  not  agree.  That  a  route  service,  in  the  sense 
I  have  mentioned,  was  contemplated  by  the  agreement,  is 
implied  by  the  reference,  in  various*  parts  of  the  instruments 
which  compose  it,  to  *^cur\'es,"  without  which  such  a  service 
v.ould  be  impossible,  and  it  is  merely  the  continuance  under 
the  electric  system  of  the  practice  which  prevailed  under  the 
old  horse-railway  syetem  on  a  smaller  scale.  The  construc- 
tion contended  for  would  unduly  restrict  the  meaning  of  the 
word  "  service  "  in  the  26th  clause,  which  is  not  limited  to 
headway  or  interval  service  over  the  whole  of  any  main  line. 
It  is  comprehensive  enough  to  include  a  service  of  cars  over 
])arts  of  2  or  more  main  lines  or  a  main  line  and  a  branch, 
and  clause  27  provides  for  the  detail  of  the  service  as  n^gards 
the  intervals  at  which  it  shall  be  supplied. 

The  answer  to  the  2nd  question,  therefore,  is,  that  it  i? 
for  the  city  engineer,  with  the  approval  of  the  city  council, 
to  determine,  decide  upon,  and  direct  what  time  tables  and 
routes  shall  l)e  adopted  and  observed  by  defendants. 

As  regards  the  4th  question,  I  think  that  it  also  is  an- 
swered by  the  application  of  the  26th  clause.  The  use  and 
discontinuance  of  the  use  of  open  cars  and  the  period  of  thf 
year  during  which  closed  cars  shall  be  heated  are  all  matter> 
fairly  embraced  by  the  general  term  "  ser^•ice "  as  used  in 
that  condition.  In  this  respect  the  question  is  properly  an- 
swered in  the  terms  of  the  Judgment  below. 

Then -as  to  the  cross-appeal.  The  day  and  night  cars  are 
different  classes  of  cars,  nmning  as  such  at  different  hours 
nnd  different  intervals,  and  the  fare  on  the  one  is  double  thnt 
on  the  other.  Clause  27,  which  deals  with  the  former,  does 
not  say  that  day  cars  shall  stop  running  at  midnight,  but 
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that  they  shall  "  run  until  12  o'clock  midnight  at  sudi  inter- 
vals as  the  city  engineer  .  .  .  may  determine/'  And 
i^hat  clause  30  says  is  not  that  the  fare  shall  be  double  after 
midnight,  but  that  the  fares  on  night  cars  shall  be  double  the 
ordinary  maximum  high  fare  nates. 

I  think  that  clause  27  means  no  more  than  that  the  day 
cars  shall  not  be  sent  out  at  or  after  midnight.  When  sent 
out,  as  they  can  only  lawfully  be  sent  out,  before  that  hour, 
Ihey  must  finish  their  route,  otherwise  the  right  or  power  to 
require  them  to  run  at  intervals  until  12  o'clock  midni^rht 
would  be  useless  for  most  practical  purposes  after  11.30  p.m. 
The  word  "  run  "  refers  to  the  period  of  starting,  the  lapse 
of  the  iilterval  prescribed  between  the  setting  forth  of  one  car 
and  that  of  the  next  following  car  on  the  route.  It  does  not 
refer  to  the  journey  of  the  cars  over  the  route.  There  is 
something  of  the  ludicrous  in  defendants'  contention  that 
when  12  o'clock  arrives  the  car  may  be  stopped,  and  that 
passengers  who  have  paid  on  entering  the  car,  and  may  have 
entered  it  for  a  journey  over  the  whole  route,  may  be  recjuired 
to  leave  it  wherever  it  may  then  happen  to  be,  however  distant 
from  their  destination.  I  do  not  imderstand  that  clause  33, 
relating  to  "transfer  arrangements,''  is  intended  to  make 
provision  for  transfer  from  a  day  car  to  a  night  car,  except 
in  the  same  circumstances  and  for  the  same  purpose  as  it  is 
made  from  one  day  car  to  another,  i.e.,  to  enable  a  passenger 
arriving  at  a  connecting  point  on  a  day  car  to  transfer  to  a 
night  car,  if  there  should  be  no  day  car  there,  without  pay- 
ing anything  more  for  the  journey.  Probably  by  the  exercise 
of  a  little  common  sense  and  forbearance,  the  clause  might 
leadily  be  utilized  in  framing  the  day  and  night  car 
schedules. 

I  am,  therefore,  of  opinion  that  the  judgment  below  should 
l>e  varied  in  this  respect,  and  that  the  answer  to  the  3rd  ques- 
tion should  be,  that  cars  which  have  been  started  before  mid- 
night, under  the  direction  of  the  city  engineer  approved  by 
the  council,  must  finish  the  route  on  which  they  have  so 
started,  although  in  order  to  do  so  it  may  be  necessary  for 
them  to  be  run  after  midnight. 

Whether  there  is  any  obligation  upon  the  city  engineer 
to  give  notice  to  defendants  before  determining  the  several 
details  of  service  referred  to  in  the  questions  submitted  hv 
the  special  case,  is  a  question  upon  which  we*  are  not  called 
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on  to  express,  and  do  not  express,  any  opinion  Xo  doubt, 
it  is  only  reasonable  that  this  should  be  done,  and  that  the 
exjtion  of  the  engineer  should  be  taken  only  «after  mutual  dis- 
cussion and  consideration,  but  the  point  is  not  before  us. 

Lastly,  as  regards  the  5th  question  submitted,  assuming 
that  the  cross-appeal  is  competent  though  the  question  has 
not  been  answered.  I  am  of  opinion  that  it  was  properly 
dealt  with  by  the  learned  Judge,  and  for  the  reason  given  by 
him,  namely,  that  the  point  was  not  ripe  for  discussion.  .  .  . 

The  judgment  below  will,  therefore,  be  varied  in  the  par- 
ticulars above  indicated. 


November  13th,  1905. 

C.A. 

Re  FARRAND  AND  TOWNSHIPS  OF  MORRIS  AND 

GREY. 

Municipal  Corporations  —  Drainage  —  Desirvciion  of  Water 
Privilege — Ease  in  en  t — Compensation — Decla  ra  tory  0  rd  rr 
— Injunction. 

Appeal  by  claimant,  the  owner  of  lands  in  the  township 
of  Morris,  from  the  judgment  of  the  Drainage  Referee. 

E.  L.  Dickinson,  Goderich,  for  appellant. 

W.  Proudfoot,  K.C.,  and  R.  Vanstone,  Wingham,  for 
tlie  township  corporations. 

The  judgment  of  the  Court  (iloss.  C.J.O.,  Osler,  Gar- 
i?ow,  Maclarex,  JJ.A.),  was  delivered  by 

O^ler,  J.A.  : — It  appears  that  the  township  corporation's 
have  passed  by-laws  under  the  Ontario  Drainage  Act  for  the 
construction  of  a  drain  passing  through  the  claimant's  land 
and  other  lands  adjoining.  The  effect  of  the  construction  of 
itio  drain,  as  claimant  contends,  will  be  to  injure  or  destroy  or 
prevent  the  user  by  him  of  a  certain  water  privilege  on  a 
stream  running  through  his  farm,  and  also  a  right  or  ease- 
ment which  ho  possesses  in  connection  therewith  of  penninir 
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back  the  waters  of  the  stream  and  flooding  adjacent  land. 
For  all  this  he  claims  compensation  in  the  present  proceeding. 

That  rights  of  this  kind  are  the  subject  of  compensation 
as  embraced  within  the  meaning  of  the  words  "  land "  or 
"  lands/'  '^  real  estate ''  or  "  real  property/^  is  seen  by  sec. 
2.  sub-sec.  8,  of  the  Municipal  Act  of  1903,  3  Edw.  VII.  ch. 
19,  which  enacts  that  these  words  shall  include  lands,  tene- 
ments, and  hereditaments,  and  any  interest  or  estate  therein, 
or  right  or  easement  affecting  the  same.  And  the  Interpre- 
tation Act,  R.  S.  0.  1897  ch.  1,  sec.  10,  provides  that  the 
interpretation  section  of  the  Municipal  Act,  so  far  as  it  can  be 
applied,  shall  extend  to  all  enactments  relating  to  municipal- 
ities. If,  therefore,  the  drain  to  be  constructed  under  the 
provisions  of  the  by-law  will  affect  the  enjoyment  of  th^ 
claimant's  rights  above  described— ^-and  Mr.  DickindonV;  argu- 
ment made  it  reasonably  plain  that  this  would  be  the  natural 
result  of  its  construction — the  claimant  is  entitled  to  com- 
pensation, to  be  assessed  and  ascertained  and  determined 
by  the  Beferee:   Thackery  v.  Township  of  Raleigh,  25  A   R. 

The  order  of  the  Referee  finds  and  declares  the  claimant's 
rights,  and  enjoins  defendants  from  interfering  with  'hem. 
This  w<as  unnecessary  if  the  drain  will  not  interfere  with 
them,  and,  under  sec.  79,  wrong,  if  it  will  do  so.  If  the  claim- 
ant does  not  raise  the  question  of  compensation  now,  it  will 
be  too  late  for  him  to  do  so  hereafter,  if  it  should  turn  out 
tliat  in  attempting  to  ufilize  his  water  power  and  flooding 
rights  he  will  be  interfering  with  the  drain.  The  declara- 
tion in  the  order  would  be  of  no  avail  as  against  those  who 
have  the  right  to  have  the  drain  free  and  unobstructed  by  any 
operations  the  claimant  might  find  necessarj-  for  his  own 
works. 

We  express  no  opinion,  of  course,  as  to  the  value  of  the 
claimant's  rights,  or  what  amount  should  be  awarded  to  him 
for  compensation.  This  will  be  done  by  the  Referee,  to  whom 
the  matter  is  referred  back  for  that  purpose  to  amend  and 
alter  his  report  in  that  and  other  respects  accordingly. 

Appeal  allowed  with  costs. 
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C.A: 

DESEROXTO  IRON  CO.  v.  RATHBUN  CO.  OF 
DESERONTO. 

Contract — Breach — Supply  of  Charcoal — Shortage — Damages 
— Indemnity — Relief  over — I'hird  Party  Procedure — Ap- 
peal — ProviMoth^  of  Order  Directing  Issue  —  Parties  — 
Company — Assignment  of  Rights  to,  pending  Action — 
Adoption  of  Contract — Acquiescence, 

Appeal  by  defendants  (prosecuted  by  the  third  parties) 
from  judgment  of  Britton.  J.,  3  0.  W.  R.  697,  in  favour  of 
plaintiffs  against  defendants  for  the  recovery  of  $6,08 1.8i) 
with  costs;  appeal  by  the  third  parties  (the  Standard  Chemi- 
cal Co.  of  Toronto)  from  the  same  judgment  granting 
defendants  indemnity  and  relief  over  against  the  third  par- 
ties; and  cross-appeal  by  plaintiffs  from  the  same  judgment 
on  the  question  of  the  quantum  of  damages. 

J.  Bicknell,  K.C.,  and  J.  W.  Bain,  for  the  third  parties. 

E.  D.  Armour,  K.C.,  and  C.  A.  Masten,  for  defendants. 

•A.  B.  Aylesworth,  K.C.,  and  J.  H.  Moss,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss.  C.J.O.,  Osler.  Gar- 
row,  Maclae.ex,  J  J.  a.),  was  delivered  by 

Moss,  C.J.O.: — The  plaintiffs  sued  the  defendants,  the 
Rathbun  Co.,  for  breaches  of  an  agreement  for  the  supply 
by  the  defendants  of  a  certain  quantity  of  charcoal  per  moath 
for  a  period  of  8  years.  The  defendants,  alleging  that  the 
Standard  Chemical  Co.  were,  under  an  agreement  between 
them,  bound  to  indemnify  defendants  against  plaintiffs'  claim, 
caused  the  Standard  Chemical  Co.  to  be  served  with  notice 
under  the  Con.  Rules.  And  in  due  course  an  order  was 
pronounced  directing  that  the  Standard  Chemical  Co.,  as 
third  parties,  be  at  liberty  to  appear  at  the  trial  of  the  action 
jind  adduce  oral  and  documentary  evidence  and  cross-exam- 
ine flll  witnesses  called  by  plaintiffs  and  take  such  part  in  the 
<lef'/nce  and  trial  of  the  action  as  they  might  be  advised  and 
ns  tlio  Judge  at  the  trial  might  allow,  ami  be  bound  by  the 
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result  at  the  trial.  The  third  parties  were  declared  to  be 
entitled  to  the  same  discovery  from  plaintiffs  as  defendants. 
And  it  was  ordered  that  they  should  be  entitled  to  notice 
of  any  appeal  that  should  be  made  by  plaintiffs  or  defend- 
ants, and  that  if  the  third  parties  desired  to  appeal  from 
any  decision  which  might  be  given  between  plaintiffs  and 
defendants,  which,  in  their  opinion,  prejudicially  affected 
them,  they  were  to  be  at  liberty  to  do  so  in  the  name  of  the 
defendants,-  upon  giving  proper  indemnity.  It  was  further 
ordered  that  the  question  of  the  third  parties^  liability  to 
indenmify  defendants  against  plaintiffs^  claim  should  be  tried 
a  I  the  trial  of  the  action,  and  that  for  that  purpose  pleadings 
sliould  be  delivered  between  the  defendants  and  the  third 
parties.     ... 

Britton,  J.,  gave  judgment  against  defendants  in  the 
cction,  holdmg  them  liable  to  pay  to  plaintiffs  $6,084.89,  and 
the  costs;  and  against  the  third  parties  in  the  issue,  holding 
them  liable  to  indemnify  defendants  and  to  pay  to  them  the 
amount  which  they  were  adjudged  to  pay  plaintiffs,  as  also 
their  costs  of  defending  and  of  the  issue. 

Defendants  did  not  desire  to  appeal  from  any  part  of 
the  judgment,  and  the  third  parties  thereupon  gave  to  de- 
fendants an  indemnity,  as  provided  by  the  order  directing 
the  issue,  and  instituted  in  their  nanxe  an  appeal  against 
the  judgment  in  plaintiffs'  favour.  They  also  served  notice 
of  an  appeal  against  the  same  judgment  on  their  own  be- 
Lalf.  And  as  between  themselves  and  defendants  they  ap- 
pealed from  the  judgment  of  indemnity.  Plaintiffs  gave 
notice  by  way  of  cross-appeal,  claiming  to  increase  the  dam- 
ages awarded  them. 

Upon  the  opening  of  the  appeal  against  plaintiffs,  a 
motion  was  made  on  their  behalf  to  quash  it  so  far  as  it  was 
M  purported  to  be  an  appeal  on  the  third  parties'  separate 
behalf. 

This  motion  was  not  fully  discussed  nor  fully  dealt  with, 
inasmuch  as  under  the  order  of  directions  the  third  parties 
were  entitled  to  bring  an  appeal  upon  compliance  with  its 
terms.  That  part  of  the  order  was  not  appealed  from^  and 
\i  binding  on  all  parties. 

Eckensweiller  v.  Coyle,  18  P.  E.  423,  and  The  Millward, 
?1  Times  L.  R.  324,  suggest  some  of  the  difficulties  the  third 
parties  would  be  under  but  for  the  order.    For,  though  it  may 
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be  true  that  if  plaintiffs  were  the  appellants  the  third  parties 
eonld  and  ought  to  be  placed  in  the  position  of  respondents, 
it  does  not  follow  that  where  the  positions  are  reversed  and 
there  is  judgment  aginst  the  defendants,  who  are  not  desir- 
ous of  appealing,  the  third  parties  have  any  individual  Uku.s 
standi  to  appeal.  Plaintiifs  did  not  seek  and  have  not  been 
awarded  any  relief  against  the  third  parties,  and  so,  as  be- 
tween them,  there  is  nothing  to  appeal.  But,  there  being 
an  appeal  regularly  launched,  by  virtue  of  the  order,  on  be- 
half of  the  defendants,  the  third  parties  may  not  improperly 
be  admitted  to  support  it,  as  they  probably  would  have  been 
r.Uowed  to  do  if  the  appeal  had  been  brought  by  defendants 
themselves.  It  is  unnecessary,  therefore,  to  make  any  order 
upon  the  motion  to  quash. 

Plaintiffs'  claim  is  based  upon  a  memorandum  of  agree- 
ment. .  .  .  Plaintiffs  are  not  parties  to  the  memoran- 
dum, and  were  not  in  existence  when  it  was  made,  and  it  is 
objected  that  they  cannot  sue  upon  it  for  the  breaches  com- 
plained of.  It  is  not  to  be  denied  that  they  are  the  com- 
pany the  contemplated  formation  of  which  ie  spoken  of. 
although  their  corporate  name  is  not  precisely  that  specified 
But  from  the  terms  of  the  memorandum,  as  well  as  from  the 
surrounding  circumstances,  it  is  to  be  gathered  that,  so  far 
as  defendants  are  concerned,  their  agreement  was  with  3klessrs. 
Gaylord  &  Gerhauser.  Mr.  E.  \V.  Hathbun  was  also  a  party, 
but  more  as  representing  an  interest  in  common  with  de- 
fendants than  one  in  common  with  Gaylord  &  Gerhaus-jr. 
Defendants'  contract  wns  with  the  latter  gentlemen,  and  was 
such  as  they  might  afterwards  assign  to  a  company  when 
formed.  After  plaintiffs'  incorporation  the  directors  pas.*.^ 
a  resolution,  on  11th  May,  1898,  speaking  of  the  agreement 
as  having  been  -assigned  by  Gaylord  &  Gerhauser  to  plain- 
tiffs, and  resolving  that  it  be  accepted  and  its  provisions  car- 
ried out.  It  now  appears  that  when  this  resolution  was  pas3?J 
there  had  been  no  assighment  in  fact  executed  b}'  Gaylord  & 
Gerhauser.  It  may  be  assumed  that  up  to  this  time  nothing 
h'ad  transpired  to  bind  plaintiffs  to  the  agreement  made  with 
^iaylord  &  Gerhauser.  The  resolution  of  acceptance  could 
not  do  so,  and  there  had  been  no  dealings  between  the  par- 
ties sufficient  to  lead  to  the  conclusion  that  any  agreement 
had  been  arrived  at  betw^een  them.  But  it  does  not  follow 
that  acts  may  not  have  afterwards  been  done  which  would 
bind  the  parties  to  the  agreement,  or,  which  amounts  to  the 
same  thing,  to  an  agreement  on  the  same  terms:  Howard  v. 
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Patent  Ivory  Manufacturing  Co.,  38  C'h.  J).  156;  Natal  Land 
end  Colonization  Co.  v.  Pauline  Colliery  Syndicate,  [1904] 
A.  C.  120;  Woodruff  v.  Eclipse  Office  Furniture  Co.,  4  0. 
W.  R.  165. 

Plaintiffs  at  once  proceeded  with  the  erection  of  their 
furnace  works  upon,  it  is  to  be  presumed,  the  lands  provided 
h}  defendants  for  that  purpose  as  specified  in  the  agreement. 
Thereafter  defendants  commenced  to  supply  plaintiffs  with 
charcoal  for  the  purposes  of  their  works,  and  have  ever  since 
up  to  the  date  of  the  trial  continued  to  supply  them  there- 
with, receiving  pay  therefor  at  the  rate  of  4  cents  per  bushel 
of  20  lbs.,  being  the  rate  mentioned  in  the  agreement.  The 
mode  of  delivery  and  of  weighing  has  been  similar  to  that 
specified  in  tlic  agreement.  In  the  correspondence  between 
plaintiffs  and  defendants  with  reference  io  the  supply  of  the 
charcoal,  there  is  the  fullest  recognition  on  both  sides  of  a 
binding  agreement  between  them.  Complaints  made  by  plain- 
tiffs of  default  in  delivery  of  the  quantity  agreed  to  be  deliv- 
ered monthly  are  replied  to  with  explanation<=  and  apologies, 
but  no  suggestion  of  non-liability.     .     .     . 

The  defendants  made  an  agreement  with  the  Standard 
Chemical  Co.  (third  parties  in  this  action)  for  the  perform- 
ance by  them  of  the  delivery  of  the  85,000  bushels  per  month, 
in  which  are  set  forth  the  material  terms  of  the  agreement 
with  plaintiffs.  At  the  trial  defendants'  counsel,  in  stating 
their  position,  admitted  that  plaintiffs  made  a  contract  as 
alleged,  and  that  defendants  had  made  the  sub-contract  with 
the  Standard  Chemical  Co.  for  the  due  performance  of  the 
contract.  Virtually  defendants  admitted  an  agreoinent  with 
plaintiffs  in  the  terms  set  forth  in  the  statement  of  claim. 
And  it  is  a  proper  conclusion  from  all  the  evidence  that  de- 
fendants adopted  plaintiffs  as  the  parties  with  whom  they 
were  to  contract,  and  made  an  agreement  with  them  for  the 
performance  of  the  terms  of  the  memorandum.  Xo  question 
arises  as  to  the  capacity  of  either  of  the  parties  to  contract 
with  the  other  for  the  purposes  and  to  the  extent  covered  by 
the  memorandum.  After  the  commencement  of  the  action 
Gaylord  &  Gerhaiiser  executed  a  formal  assignment  of  the 
memorandum  to  plaintiffs,  and  at  the  trial  it  was  ordered 
that  they  be,  with  their  own  consent,  addal  as  parties  plain- 
tiffs, and  the  record  can  be  so  amended  at  any  time  to  cure 
any  possible  formal  defect  in  the  original  constitution  of 
the  action. 
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The  substantial  issues  at  the  trial  were  as  to  the  shortages 
irj  delivery  alleged  by  plaintiffs  and  as  to  the  measure  of 
ciamages. 

The  first  is  mainly,  if  not  entirely,  a  question  of  fact.  It 
IS  a  singular  circumstance  that,  although  there  were  three 
parties  interested  in  the  delivery  and  weiglit  of  the  charcoal 
received  by  plaintiffs,  the  only  record  of  quantities  delivered 
and  received  is  that  kept  by  plaintiffs.     ... 

The  defendants  made  objection  to  the  statements  or 
weights  recorded  in  September,  1900,  and  the  differences  were 
adjusted,  but  thereafter  defendants  did  not,  although  there 
was  nothing  to  prevent  their  doing  so,  cheek  or  keep  tally  on 
the  weighings  except  for  a  short  time,  when  an  employee  of 
the  Standard  Chemical  Company  was  in  attendance  during 
parts  of  tAvo  or  thi^e  days.  He  now  says  he  was  not  satis- 
fied with  the  methods,  but  he  made  no  report  to  the  defend- 
rjits;  he  reported  to  the  Standard  Chemical  Company,  to 
what  effect  does  not  appear,  and  the  result  of  his  observa- 
tions does  not  seejn  to  have  been  communicated  by  the  Stan- 
dard Chemical  Company  to  the  defendants.  At  all  events  no 
action  was  taken  to  introduce  a  new  svstem  or  to  change  the 
old. 

The  records  shewing  the  shortage  in  delivery  during  the 
various  terms  claimed  for  having  been  produced  and  proved 
a.  stated,  plaintiffs'  case  was  prima  facie  established,  and 
it  was  for  defendants  to  shew,  if  they  could,  that  plaintiffs 
had  actually  received  the  whole  of  the  charcoal  contracted 
for.  On  this  there  was  much  evidence  pro  and  con,  defend- 
ants endeavouring  to  shew  that  the  system  of  weighing  was 
improper  and  not  fairly  performed,  that  there  was  improper 
rejection  of  charcoal  on  the  ground  that  it  was  too  small  in 
size  or  merely  "  breeze,''  when  in  fact  it  was  not  of  that 
character,  improper  deiluctions  in  weight  by  way  of  allow- 
ances for  wet  or  watered  charcoal  «and  dirt  and  other  foreign 
substances,  and  the  user  of  charcoal  without  being  weighed 
at  all.  But  the  evidence  to  this  effect  was  met  by  evidence 
OJ^  the  part  of  plaintiffs  shewing  that  the  course  adopted  by 
plaintiffs  was  according  to  the  usual  practice,  and  that  the 
method  of  weighing  and  recording  was  proper,  and  such  as 
\^ould  reasonably  lead  to  fair  and  accurate  results.  In  the 
conflict  of  testimony  the  trial  Judge  might  very  well  come  to 
the  conclusion  he  did,  bearing  in  mind  as  he  did  that  the 
weight  of  the  charcoal  was  to  be  determined  by  plaintiffs' 
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charging  scales,  and  that  the  charcoal  to  be  supplied  was  to  be 
of  good  and  merchantable  quality  and  suitable  for  blast  fur- 
nace fuel.  This  entailed  the  elimination  of  "breeze"  and 
•*brands/^  neither  of  which  was  suitable  for  blast  furnace  fuel. 
There  is  much  evidence  of  wet  charcoal,  even  some  of  defend- 
ants' witnesses  admitting  that  water  was  used  somewhat  freely 
at  times  at  the  kilns  and  retorts.  Evidence  given  to  shew  that 
buggies  of  charcoal  were  sent  over  the  scales  without  being 
weighed,  and  that  others,  though  weighed,  were  not  recorded, 
by  the  direction  of  the  "  founders,"  was  contradicted  and  ex- 
plained to  the  satisfaction  of  the  Judge.  And  it  is  diflBcult  to 
understand  what  motive  the  founder  could  have  in  desiring  to 
defraud  defendants.  He  had  no  orders  or  directions  to  that 
effect,  and  it  could  not  be  to  his  personal  advantage. 

There  is  evidence  that  accurate  records  are  essential  and 
are  insisted  upon  not  only  for  the  purpose  of  payment  of 
the  price  of  the  charcoal,  but  for  the  purposes  of  reference 
ay  to  the  proportions  of  ore  and  charcoal  used  at  any  specified 
date  in  the  production  of  a  particular  quality  of  iron.  There 
i.)  much  testimony  as  to  the  proper  way  of  dealing  with  or 
estimating  the  weight  when  the  charcoal  is  wet — ^that  is,  wet 
through  the  application  of  water  either  at  the  kiln  or  retort 
or  when  in  the  buggies  conveying  it  to  the  railway  cars  or 
when  in  the  latter.  In  all  these  cases  the  presence  of  the 
water  makes  an  appreciable  addition  to  the  weight,  and  in 
weighing  an  allowance  must  be  made.  It,  is  shewn  that  an 
experienced  man  can  judge  very  closely  and  is  quite  likely 
to  know  with  reasonable  accuracy  what  allowance  should  be 
made.  There  were  some  cases  in  which  the  charcoal  was  so 
wet  as  not  to  permit  of  the  amount  being  ascertained  by 
weighing,  and  it  was  measured.  Then  it  was  alleged  that 
plaintiffs'  men,  or  some  of  the  employees  about  the  furnace, 
were  in  the  habit  of  taking  charcoal  from  the  cars  or  buggies 
before  it  had  passed  over  the  scales.  But  the  quantities  were 
so  small  as  not  to  appreciably  affect  the  whole  delivery.  Small 
quantities  for  heating  a  cold  room  or  keeping  pipes  from 
freezing  or  drying  out  the  furnace  trough  could  have  but 
trifling  effect  upon  the  shortage  shewn  in  this  case.  A  care- 
ful perusal  of  the  testimony  does  not  support  the  defend- 
ants' contentions.  It  leads  to  the  conviction  that  they  have 
not  successfully  impeached  the  plaintiffs'  proofs  of  the  short- 
age for  which  they  have  been  allowed. 


094  '^BE  OXTARIO  WEEKLY  REPORTER. 

Almost  from  the  beginning  there  were  complaints  hv  the 
plaintiffs  of  the  lack  of  delivery  of  the  full  quantity,  and  in 
March,  1900,  after  much  correspondence,  there  was  a  meeting 
o^  the  directors  of  the  two  companies,  at  which  the  fact  of 
shortages  in  delivery  was  apparently  conceded,  and  an  under- 
standing was  arrived  at  to  the  effect  that  defendants,  having, 
under  the  terras  of  their  agreement  with  the  Standard  Chemi- 
cal Company,  taken  possession  of  the  latter's  works,  would  l)e 
in  a  position  to  comply  fully  with  the  terms  of  the  agreement 
t«i  supply  plaintiffs  with  85,000  bushels  per  month.  And  this, 
the  evidence  shews,  as  the  trial  Judge  has  found,  the  defend- 
ants have  failed  to  perform. 

The  next  question  is  as  to  the  amount  of  damages  awarded. 
The  evidence  shews  that  charcoal  as  furnace  fuel  is  a  com- 
modity not  ordinarily  procurable  in  the  market,  i.e.,  it  is  not 
one  of  constant  demand  and  supply,  and  there  is  no  market 
which  can  be  resorted  to  for  the  purpose  of  obtaining  it.  A 
constant  supply  can  only  be  assured  by  contracting  for  large 
quantities  in  advance  of  the  occasion  when  it  is  needed,  and 
£.  sudden  and  immediate  demand  for  a  considerable  quantity 
is  not  readily  capable  of  being  satisfied^  In  this  case  plain- 
tiffs were  able  to  procure  considerable  quantities  to  replace 
in  some  measure  the  deficiencies  arising  from  the  defendants' 
clefaults,  and  in  respect  of  them  the  trial  Judge  has  quite 
properly  allowed  plaintiffs  the  difference  l)etween  the  price 
which  they  wore  com])elled  to  pay  and  4  cents  per  bushel, 
the  price  at  which  defendants  had  contracted  to  deliver  it. 
Ordinarily  and  as  a  general  rule — and  it  has  been  frequently 
stated — when  a  contract  to  deliver  goods  at  a  certain  price  has 
been  broken,  the  proper  measure  of  damages  in  general  is  the 
difference  between  the  contract  price,  and  the  market  price 
at  the  time  the  contract  is  broken.  And  to  tlie  extent  to 
which  plaintiffs  were  able  to  procure  other  cl^arcoal  for  the 
purposes  of  their  contract,  they  were  entitled  to  l)e  and  have 
been  compensated  according  to  that  measure.  But  that  did 
not  satisfy  the  full  measure  of  plaintiffs'  damage.  Making 
all  allowances  for  charcoal  supplied  by  or  on  behalf  of  de- 
f(»ndants  and  procured  by  plaintiflEs  elsewhere,  there  still  re- 
mained a  large  shortage.  And  there  being  no  general  market 
to  which  plaintiffs  could  resort,  their  damages  in  respect  of 
this  deficiency  must  be  ascertained  by  the  application  of  an- 
other principle.  In  Elbinger  Actien  Gesellschaft  v.  Arm- 
strong, L.  E.  9  Q.  B.  473,  Blackburn,  J.,  after  stating  the 
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general  rule,  eaid  (p.  476) :  "  Where  from  the  nature  of  tiie 
aitiele  there  is  no  market  in  which  it  can  be  obtained  this 
rule  is  not  applicable,  but  it  would  be  very  unjust  if  in  such 
cases  the  damages  must  be  n6minal,  and  there  are  several 
decisions  shewing  that  such  is  not  the  law.''  And  he  pro- 
ceeds to  discuss  some  of  the  decisions  he  referred  to.  Cases 
prior  to  and  subsequent  to  this  decision  seem  to  shew  that  the 
diflBculty  is  not  so  much  in  recognizing  that  there  should  be 
compensation  as  in  determining  the  principles  upon  which 
ft  should  be  ascertained. 

In  the  case  in  hand  the  trial  Judge  allowed  the  plaintiffs, 
(a)  the  profits  which  they  might  hafe  made  upon  the  sale 
of  iron  to  be  produced  by  the  user  of  the  charcoal  if  it  had 
been  delivered,  and  (b)  the  government  bounty  on  the  same 
iron,  apparently  following  the  rules  laid  down  in  Hadley  v. 
Baxendale,  9  Exch.  341,  and  treating  these  items  as  damages 
f I  irly  and  reasonably  arising  according  to  the  usual  course  of 
things  from  the  breach,  or  such  as  may  faitly  and  reasonably 
bo  supposed  to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the  probable  result  of 
the  breach  of  it. 

These  principles  are  readily  applicable  where  the  pur- 
chaser of  goods  bought  them  for  the  purpose  of  filling  a  con- 
tract of  sale  at  'an  increased  price,  as  in  Barnes  v.  Hutchinson, 
18  C.  B.  N.  S.  445,  and  Grebert  Borinis  v.  Nugent,  15  Q.  B. 
IX  86,  and  the  seller  was  aware  of  the  purchaser's  purposes  in 
buying  from  him.  But  the  circumstances  of  this  case  render 
ic  difficult  to  apply  the  same  rule.  The  plaintiflEs  were  not 
buying  to  sell  again,  and  they  have  not  been  able  to  shew  that 
at  the  time  when  the  agreement  was  made  they  were  under 
special  contracts  to  supply  iron,  the  failure  to  complete  which 
would  entail  loss  upon  them,  or  that  defendants  were  aware, 
or  had  knowledge  from  which  they  should  be  held  to  be  aware, 
that  plaintiffs  were  in  such  a  position,  even  if  such  knowledge 
would  be  sufficient  to  render  them  liable.  In  Mayne  on  Dam- 
ages, 6th  ed.,  p.  31,  the  learned  author,  commenting  on 
Hadley  v.  Baxendale  (supra),  remarks:  "  But  it  may  be  asked 
with  great  deference  whether  the  mere  fact  of  such  conse- 
quences being  communicated  to  the  other  party  will  be  suffi- 
cient, without  going  on  to  shew  that  he  was  told  that  he  would 
be  answerable  for  them  and  consented  to  undertake  such  lia- 
bility?" In  Elbinger  Action  Gesellschaft  v.  Armstrong 
(supra)  Blackburn,  J.,  quotes  these  and  some  further  remarks 
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of  the  learned  author  and  adds :  "  We  are  not  aware  of  any 
case  in  which  Hadley  v.  Baxendale  has  been  acted  upon  in 
such  a  way  as  to  afford  an  answer  to  the  learned  author's 
doubts;  and  in  Home  v.  Midland  R.  W.  Co.,  L.  R.  8  C.  P. 
131,  much  that  fell  from  the  Judges  in  the  Exchequer  Cham- 
ber tends  to  confirm  these  doubts/^ 

But,  as  he  points  out,  the  difSculty  in  arriving  at  the  dam- 
ages is  not  in  itself  a  reason  why  the  plaintiflEs  should  not 
get  more  than  nominal  damages.  It  is  obvious  that  plaintiflEs' 
contract  with  defendants  was  an  advantageous  one  to  the 
former  so  far  as  price  is  concerned.  If  the  deficiency  in 
supply  could  have  be^  replaced,  it  could  only  have  been  at 
a  very  considerable  increase  of  expenditure,  both  as  regards 
price  and  other  expenses  connected  with  entering  into  con- 
tracts or  procuring  purchases  as  and  when  required  by  rea- 
son of  defendants'  defaults  from  time  to  time.  It  was  of 
course  in  the  contemplation  of  both  parties  that  the  char- 
coal was  to  be  employed  in  the  most  obvious  manner  to  earn 
money  through  its  use  as  part  of  the  furnace  supply.  And  it 
n  equally  obvious  that  plaintiflEs  lost  in  consequence  of  the 
non-delivery.  The  question  to  be  settled  is  the  value  of  the 
charcoal  at  the  time  of  the  breaches,  and,  as  has  been  pointed 
out,  the  mode  of  estimating  this  value,  when  there  is  no 
market  price  which  can  be  quoted,  is  not  the  same  as  when 
tl'ore  is  an  open  market;  hence  cases  of  this  sort  appear  to 
be  complicated  by  varying  elements:  Mayne,  6th  ed.,  p.  187. 
And  the  fairest  way  is  to  endeavour  to  estimate  it  as  a  jury 
might  be  directed  to  do  by  fixing  an  amount  having  some 
relation  to  what  would  have  been  the  cost  of  procuring  the 
shortage,  as  well  as  to  what  its  use  mig'ht  have  been  produc- 
tive of  to  plaintiffs,  respecting  both  of  which  elements  the 
plaintiffs  have  adduced  evidence,  and  bearing  in  mind  also  the 
price  which  plaintiffs  were  to  pay  under  their  contract  with 
defendants.  Taking  into  consideration  these  and  the  other 
elements  tending  to  shew  the  plaintiffs'  loss,  a  sum  which  to- 
gether with  the  amounts  allowed  by  the  trial  Judge  for  differ- 
ences between  what  was  paid  for  charcoal  procured  from  other 
sources,  makes  a  total  of  $5,500,  is  a  reasonable  compensation 
to  plaintiffs,  and  is  not  unfair  to  defendants. 

This  disposes  of  pkintiffs'  cross-appeal,  for  the  above  esti- 
mate is  based,  of  course,  upon  the  time  during  which  the 
furnace  was  actually  operating,  and  it  also  necessarily  in- 
cludes the  charcoal  procured  or  furnished  under  the  Comber 
contract. 
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Tlie  amount  of  damages  awarded  to  plaintiffs  should, 
therefore,  be  reduced  to  $5,500,  and  subject  thereto  the  ap- 
peal and  cros^s-appeal  are  dismissed  each  with  costs. 

There  will  be  no  costs  of  the  motion  to  quash  the  third 
parties'  appeal. 

The  next  and  last  matter  to  be  dealt  with  is  the  appeal  of 
the  Standard  Chemical  Company  as  third  parties  against 
the  judgment  holding  them  liable  to  indemnify  defendants 
against  plaintiffs'  judgment.  And  as  to  this  there  remains 
little  to  add  to  what  has  been  found  and  said  by  the  trial 
Judge.  The  liability  to  indemnify  under  the  terms  of  the 
agreement  between  the  third  parties  and  the  defendants  can- 
not be  disputed,  unless  the  former  are  able  to  shew  that  they 
were  excused  by  reason  of  the  defendants'  failure  to  supply 
water,  steam,  and  wood  of  suitable  quality  and  quantity,  or 
by  reason  of  the  destruction  of  the  premises  by  fire,  or  other 
uncontrollable  casualty.  The  third  parties  sought  to  shew 
neglect  or  failure  to  supply  wood  of  suitable  quality  and  quan- 
tity, but  upon  the  evidence  they  failed  to  establish  it.  Sub- 
stantially the  same  question  is  raised  in  another  action  be- 
tween the  defendants  and  the  third  parties,  which  was  tried 
at  the  same  time  as  the  third  party  issue.  The  evidence  taken 
in  that  action  was  by  consent  made  part  of- the  evidence  in 
the  issue. 

The  third  parties  fail  in  their  appeal,  and  it  should  be  dis- 
missed with  costs. 


Meredith,  C.J.  November  14th,  1905. 

CHAMBERS. 

FORSTER  V.  HOOK. 

Venue — Change  of  —  Preponderance  of  Convenience  —  Per- 
sonal Injuries — Place  of  Injury — Expense — Witnesses  — 
Terms. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  591,  changing  the  venue  from  Toronto  to  London. 

Gideon  Grant,  for  plaintiff. 

H.  L.  Drayton,  for  defendants. 

,   Mereditit,  C.J.,  dismissed  the  appeal.    Costs  in  the  cause. 
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AxGLiN,  J.  November  14th,  1905. 

TBIAL. 

STRATFORD  v.  TORONTO,  HAMILTON,  AND  BUF- 
FALO  R.  W.  CO. 

Jlailway — Fire  Caused  by  Sparks  from  Engine — Destruction 
of  Property — Verdict  against  Company — Fire  Insurance 
— Credit  for  Insurance  Moneys. 

Action  for  damages  to  plaintiflf's  property  caused  by 
sparks  emitted  by  an  engine  of  defendants'.  The  jury  found 
defendants  liable,  and  assessed  plaintiff's  damages  at  $1,200. 

W.  S.  Brewster,  K.C.,  for  plaintiff. 

D'Arcy  Tate,  Hamilton,  for  defendants. 

AxGLix,  J.: — Plaintiff's  property  was  insured  for  $900. 
He  has  not  yet  received  anything  from  the  fnsurance  corn- 
pony.  But  defendants  maintained  that  plaintiff  must  credit 
upon  his  verdict  the  amount  for  which  his  property  was  in- 
sured, and  is  entitled  to  judgment  against  them  only  for  the 
balance.  This  contention  cannot  prevail:  Brown  v.  McRae, 
Vi  0.  R.  712;  National  Fire  Ins.  Co.  v.  Mcliaren,  12  0.  R. 
C82. 

Judgment  for  plaintiff  for  $1,200  with  costs. 


Teetzel,  J.  November  14th.  1905. 

TBIAL. 

BUSKEY  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway — Carriage  of  Goods — Sprcial  Contract  Limiting  Lia- 
bility— Approval  of  Form  of  Contract  by  Board  of  Rail- 
way Commissioners  on  Same  Day  as  Contract  Made — 
Judicial  Proceeding — Fraction  of  Day, 

Action  for  the  value  of  throe  boxes  of  household  goods^ 
shipped  by  plaintiff  on  defendants'  line  of  railway  at  Sault 
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Ste.  Marie,  for  delivery  at  Wahnapitae,  another  station  on 
(Iffendants'  line,  but  which  were  not  delivered,  having  been 
iri  some  nnexplainetl  way  lost  by  defendants. 

A.  D.  Meldrum,  Sudbury,  for  plaintiff. 

W.  R.  White,  K.C.,  for  defendants. 

T.EETZEL,  J.: — In  addition  to  an  ordinary  shipping  bill, 
plaintiff  signed  a  special  contract  in  these  words : 

^^  Special  Contract 

*•  Canadian  Pacific  Railway  Company 

Release  of  responsibility  in  connection  with  the  transporta- 
tion of  household  goods. 

"  Soo,  Ont.,  Oct.  17,  1904. 
Consignee  and  destination 
Chas.  Buskey 

Wahnapitae  3  Bxs  H  H  Goods 

"  In  consideration  of  the  Canadian  Pacific  Railway  Com- 
pany and  its  connecting  lines  receiving  for  transportation 
at  Soo,  Ont.,  Station,  consigned  to  Chas.  Buskey  at  Wahna- 
pilae  Station,  and  waiving  their  right  to  demand  such  secure 
packing  as  is  necessary  to  protect  the  household  property,  fur- 
niture, and  effects  from  breakage  and  chafing,  I  do  hereby 
undertake  that  no  claim  in  respect  of  injury  to  or  loss  of 
the  said  property  or  any  of  it  will  be  made  against  the  said 
company  and  its  connections  or  any  of  them  exceeding  the 
amount  of  $5  for  any  one  of  the  packages  or  any  one  article 
iiot  enclosed  in  a  package. 

'"  This  release  to  be  filed    with    shipping    bill    by    shipping 
agent.*' 

The  documents  were  signed  and  the  goods  delivered  at 
about  noon  on  17th  October,  1904. 

By  a  strange  coincidence  it  was  on  that  day  that  the  Board 
of  Railway  Commissioners  approved  of  the  form  of  above 
special  contract,  under  sec*.  275  of  the  Railway  Act,  1903, 
which  enacts  that  ^*  Xo  contract,  condition,  by-law,  regulation, 
declaration,  or  notice  made  or  given  by  the  company  impair- 
ing, restricting,  or  limiting  its  liability  in  respect  of  the 
carriage  of  any  traffic,  shall  relieve  the  company  from  such 
liability,  except  as  hereinafter  provided,  unless  such  class 
of  contract,    condition,    bv-law,    regulation,    declaration,    or 
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Division  Court  scale  up  to  the  time  of  payment  into  Court. 
Under  the  circumstances,  defendants  should  be  deprived  of 
the  right  to  set  off  costs. 


Strekt,  J.  November  14th.  1905. 

TRIAL. 

McWILLIAMS  V.  DICKSON  CO. 

Timber — Crown  Lands — Issue  of  Patent — Consent  of  Timber 
Licensee — Agreement  as  to  Timber — Ownership  of  Land 
— Estoppel, 

Action  brought  on  loth  July,  1905,  to  replevy  a  quantity 
of  basswood,  ash,  elm,  maple,  cedar,  hemlock,  and  other  saw 
logs  cut  by  defendants  upon  lot  18  in  the  5th  concession  of 
Cavendish,  and  removed  by  them  to  Burlcy  Falls  on  Stoney 
Lake. 

A.  B.  Ayk^worth,  K.C.,  and  R.  F.  McWilliams,  Peter- 
borough, for  plaintiff. 

G.  H.  Watson,  K.C.,  and  G.  ^I.  Roger.  Peterborough,  for 
defendants. 

Street.  J.: — Plaintiff,  M.  T.  McWilliams,  purchased  the 
l«>t  in  (juestion  at  a  sale  for  taxes  on  4th  May,  1897,  and  ob- 
tained a  deed  from  the  warden  and  treasurer  on  12th  October, 
1S98,  but  no  evidence  \vas  given  that  the  lot  had  ever  been 
located  prior  to  the  sale,  and  I  can  find  nothing  upon  which 
the  tax  title  can  be  supported. 

Defendants,  prior  to  1899,  had  an  annual  license  to  cut 
timber  upon  this  lot,  with  a  large  number  of  others. 

On  12th  December,  1899,  an  application  from  John  Coch- 
rane to  purchase  lot  18  was  forwarded  to  the  Crown  Ijands 
Department  by  J.  B.  McWilliams,  the  Crown  timber  agent 
nt  Peterborough,  along  with  the  consent  in  writing  of  de- 
fendants, dated  5fh  December,  1899,  to  the  sale,  and  in 
March,  1900,  the  sale  to  Cochrane  was  made  by  the  Crown 
1  ands  Department.     .     .     . 

T  have  come  to  the  conclusion  that  M.  T.  McWilliams. 
plaintiff  in  the  present  case,  was  the  real  purchaser,  and  that 
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Cochrane  was  only  the  nominal  purchaser,  and  that  J.  B. 
McWilliams  (father  of  plaintiff)  was  aware  of  this. 

On  12th  December,  1899,  when  the  application  was  made, 
and  in  March,  1900,  when  it  was  accepted  by  the  Crown  Lands 
Department,  J.  B.  McWilliams  was  employed  by  the  Depart- 
ment as  Crown  timber  agent,  and  M.  T.  McWilliams,  the 
plaintiff,  was  employed  by  the  Department  as  his  father's 
assistant,  and  the  object,  in  my  opinion,  of  taking  the  location 
in  the  name  of  Cochrane  was  to  evade  the  provisions  of  sec. 
-JO  of  the  Public  Lands  Act,  which  forbid  any  person  em- 
ployed in  the  Department  directly  or  indirectly  to  become  the 
purchaser  of  any  right  or  interest  in  the  public  lands  of  the 
Crown. 

On  6th  September,  1901,  defendants  wrote  to  the  Depart- 
ment stating  that  they  had  had  no  notice  since  their  consent 
of  5th  December,  1899,  to  a  sale  of  this  lot,  that  it  had 
been  sold,  and  that  the  lot  was  etill  included  in  their  license, 
and  that  they  would  be  pleased  to  receive  notice  if  any  appli- 
cation should  be  made  for  it  and  allow  them  (defendants) 
io  report  on  it  before  the  lot  was  disposed  of. 

On  24th  December,  1901,  the  Assistant  Commissioner  of 
Crown  Lands  wrote  to  defendants  that  the  lot  had  been  sold 
to  Cochrane  in  March,  1900,  under  free  grant  regulations 
and  that  he  had  applied  for  patent,  and  asking  them  whether 
•*.-  timber  licensees  they  had  any  objection  to  the  issue  of  a 
patent  to  Cochrane;  that  the  patent,  if  issued,  would  contain 
a  reservation  of  pine  timber. 

flarly  in  January,  1902,  a  document  in  the  following 
words  w^'as  signed  by  Cochrane:  "  Cavendish,  Jan.  4th,  1902. 
The  Dickson  Co.,  Peterborough.  Dear  Sirs: — I  hereby  agree 
that  I  will  allow  3^ou  to  take  all  timber  from  lot  18  in  5th 
concession  Cavendish,  on  payment  to  me  of  the  amount  of 
the  Crown  dues  at  any  time  you  wish  after  I  receive  the 
patent  on  said  lot." 

On  receiving  this  paper,  defendants  told  the  Assistant 
Commissioner  that  they  had  no  objection  to  the  issue  of  the 
patent,  and  on  4th  February,  1902,  it  was  issued  to  Coch- 
rane. 

By  deed  dated  26th  February^  1902,  but  not  delivered 
until  after  26th  March,  1902,  Cochrane  conveyed  lot  18  to 
plaintiff. 
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1  til  ink  there  can  be  no  doubt  from  the  evidence  and  the 
circumstances  that  the  promise  given  by  Cochrane  to  allow 
defendants  to  take  the  timber  from  the  lot  was  given  in  order 
to  induce  them  to  assist  plaintiff  to  obtain  the  patent.  . 
It  seems  clear  from  the  Assistant  Commissioner's  letter  of 
24th  December,  1901,  to  defendants,  that  he  recognized  a 
right  in  them  as  holders  of  the  license  to  object  to  the  patent 
being  issued.  It  was,  no  doubt,  in  order  to  remove  any  op- 
position on  their  part  that  Cochrane  signed  the  paper  of 
4th  January,  1902,  and  the  withdrawal  of  any  opposition  by 
defendants  was  a  good  consideration  for  the  promise  con- 
tained in  that  paper.  Cochrane  himself  had  no  interest  in 
the  lot,  and,  I  am  satisfied,  would  not  have  signed  the  prom- 
ise to  let  defendants  have  the  timber  unless  he  had  been  auth- 
orized to  do  so  by  plaintiff  or  the  father  of  plain tiflF,  who  wa.s 
acting  for  plaintiff  in  the  matter.     .     .     . 

In  September,  1904,  defendants,  acting  upon  the  promise 
^iven  by  Cochrane  on  4th  January,  1902,  cut  down  upon  lot 
18  the  timber  in  question  in  this  action.  In  February,  190o. 
plaintiff  went  to  the  lot  with  a  culler,  and  measured  the  log? 
and  marked  oacli  log  with  paint  as  a  means  of  identifying  it. 
He  had  already  complained  to  defendants  that  the  cutting 
down  of  the  logs  was  a  trespass.  In  April  the  logs  were 
moved  by  defendants  to  the  water,  and  in  the  spring  they 
were  floated  down  to  Burley  Falls  on  Stoney  Lake,  to  bo 
sjiwn  into  lumber,  where  they  were  found  by  the  sheriff  when 
hn  went  out  to  replevy  them  in  this  action.  As  they  were 
mixed  with  many  thousands  of  other  logs  of  defendants,  and 
the  work  of  separating  them  would  have  been  tedious  and 
expensive,  the  parties  entered  into  an  agreements  and  con- 
s(;nted  that  it  might  bo  embodied  in  an  order  in  this  action. 
The  terms  of  the  agreement  were  as  follows :  "  1.  Tl  o  dcr*M> 
dantfl  shall  forthwith  deposit  $500  with  the  sheriff,  to  abuJ? 
the  further  order  of  the  Court.  2.  The  title  to  the  logs  and 
their  value  shall  be  tried,  and  in  the  event  of  plaintiff  suc- 
ceeding, the  sheriff  shall  pay  to  plaintiff  out  of  the  said  $500, 
the  value  to  be  fixed  by  the  Court,  and  defendants  shall  pay 
the  costs  of  this  action,  including  the  costs  of  proving  the 
value  of  the  logs.  3.  In  the  event  of  plaintiff  failing  to  provd 
his  title  to  said  logs,  he  shall  pay  to  defendants  their  costs 
of  this  action,  including  the  costs  of  proving  the  value  of  the 
said  logs,  and  the  replevin  bond  shall  stand  as  security  for 
Mich   costs  and   all   other  matters  contained  therein  except 
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damages^  the  defendants  admitting  that  if  the  goods  are  not 
replevied  there  will  be  no  damages/^ 

Upon  the  execution  of  this  agreement  and  the  payment  of 
$500  to  the  sheriff,  defendants  were  allowed  to  retain  the  logs 
iiDd  to  deal  with  them  as  their  own. 

I  am  of  opinion  that  plaintiff  has  failed  to  make  out  a 
light  to  the  logs  in  question,  and  that  the  action  must  be  dis- 
missed.    .     .     . 

In  order  to  make  out  a  sufficient  consideration  for  a  con- 
tract, the  consent  of  defendants,  given  at  the  request  of  Coch- 
1  ane,  was  all  that  was  necessary,  and  the  effect  of  the  giving 
of  the  consent,  as  a  consideration,  is  not  affected  by  tiie  fact 
that  the  Crown  h-ad  power  to  issue  the  patent  without  any 
such  consent,  for  no  fraud  upon  Cochrane  is  suggested :  Haigh 
N .  Brooks,  10  A.  &  E.  309. 

Plaintiff  seeks  to  avoid  the  effect  of  the  contract  by 
claiming  to  be  a  registered  owner  of  the  land  without  notice 
of  the  contract.  ...  I  am  of  opinion  that  this  con- 
tract was  made  with  the  concurrence  of  plaintiff  or  of  his 
father,  J.  B.  McWilliams,  acting  for  him.     .     .     . 

If,  however,  I  am  wrong  in  finding  concurrence  on  plain- 
tiff's part,  I  think  defendants  are  still  entitled  to  succeed, 
upon  the  ground  that  plaintiff,  although  he  clothed  Cochrane 
with  the  apparent  ownership  of  the  land,  has  himself  always 
been  the  real  owner.  The  conveyance  from  Cochrane,  there- 
fore, merely  passed  to  him  the  legal  title  without  increasing 
or  affecting  his  real  beneficial  interest.  He  had  put  Coch- 
rane in  a  position  which  induced  defendants  to  believe  him 
to  l)e  the  real  owner,  and  to  bargain  with  him  that  they 
should  have  the  timber  in  exchange  for  their  consent  to  his 
ol)taining  the  patent.  Plaintiff  has  obtained  the  benefit  of 
the  consideration ;  he  was  owner  when  the  benefit  of  it  passed 
to  him,  and  has  been  owner  ever  since,  and  he  canno^  hav- 
ing received  this  benefit  as  owner,  now  repudiate  the  contract 
under  which  it  was  received.  Therefore,  I  think  that  the 
fact  tliat  he  has  registered  the  conveyance  of  the  legal  estate, 
while  defendants  have  not  registered  their  contract  for  the 
timber,  cannot  help  him. 

Action  dismissed  with  costs. 
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Street,  J.  November  14th,  1905. 

TRIAL. 

MoWILLIAMS  V.  DICKSON  CO.  (No.  2.) 

Timber — Dispvte  as  to  Ownership — Crown  Lands — Location 
— Cancellation  —  Timber  Licenses  —  Settlement — Pur- 
chase— Cheque  —  Acceptance  on  Account  —  Accord  and 
Satisfaction — Injunction — Consent  Order  in  Action  after- 
wards Dismissed  for  Want  of  Prosecution  —  Binding 
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Action  to  recover  the  value  of  certain  logs  claimed  by 
plaintiff,  Theodore  McWillianis,  which  were  taken  away  and 
converted  by  defendants. 

A.  B.  Aylesworth,  K.C.,  and  R.  F.  McWilliams,  Peter- 
borough, for  plaintiff. 

6.  II.  Watson,  K.C.,  and  G.  M.  Roger,  Peterborough,  for 
defendants. 

Street,  J.: — The  logs  in  question  were  cut  by  plaintiff 
during  the  winter  of  1903-4  upon  lots  18  to  23  inclusive  in 
the  4th  concession  and  lots  19  to  23  inclusive  in  the  3rd 
concession  of  Cavendish.  Defendants  had  a  timber  license 
covering  all  these  lots,  and  claimed  under  it  to  be  entitled  to 
all  the  timber  upon  them.  Early  in  December,  1903,  they 
became  aware  that  plaintiff  had  begun  cutting  timber  upon 
the  lots,  and  complained  at  once  to  the  Department  that  their 
rights  were  being  violated,  whereupon  Mr.  Aubrey  White,  the 
Assistant  Commissioner  of  Crown  Lands,  telegraphed  plain- 
tiff on  9th  December,  1903,  and  wrote  him  on  11th  Decem- 
ber, 1903,  that  defendants  had  applied  to  him  to  cancel  plain- 
tiff's claims  to  these  lands,  and  that,  until  the  matter  should 
l^e  decided,  no  further  cutting  of  timber  should  be  done ;  and 
that  he  had  appointed  17th  December,  1903,  for  both  claim- 
iuits  to  attend  and  bo  heard  in  support  of  their  claims.  Upon 
that  day  both  parties  attended  .  .  .  and  on  3rd  February, 
1904,  Mr.  White  announced  to  the  parties  the  decision  of 
the  Department,  which  was  as  follows :    "  That  the  locations 
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known  as  the  Boyle  and  McKinley  locations,  composed  of  lots 
21,  22,  and  23  in  the  3rd  and  lots  21,  22,  and  23  in  the  4th 
concessions,  should  be  cancelled  and  restored  to  defendants' 
license,  so  as  to  occupy  the  same  position  as  before  they  were 
located,"  upon  the  defendants  "  paying  to  plaintiff  such  sum 
of  money  as  would  cover  the  reasonable  cost  of  cutting  and 
handling  the  timber  cut  on  those  lands,  had  the  work  been 
done  in  the  ordinary  course  of  lumbering  operations,  the  tim- 
ber not  to  be  removed  from  the  lands  until  sucli  settlement 
is  made."  On  9th  February,  1904,  the  Commissioner  of 
Cro>\Ti  Lands  made  a  further  ruling  as  follows :  "  Cancel 
Copeland's  location  as  far  as  lot  20,  concession  4,  is  concerned, 
nnd  restore  it  to  Digkson  Co.'s  license,  in  the  same  way  and 
on  the  same  terms  as  the  Boyle  and  McKinley  lots." 

Between  the  date  at  which  plaintiff  was  notified  by  the 
Department  to  cease  cutting  on  9th  December,  1903,  and  the 
announcement  of  the  decision  on  3rd  February,  1904,  he  con- 
tinued to  cut,  and  before  the  last  mentioned  date  had  com- 
pleted the  cutting  of  timber  upon  the  lands  in  question,  not- 
^^ithstanding  a  further  notice  to  cease  doing  so,  addressed  to 
him  on  5th  January,  1904.  Of  the  quantity  cut,  23,922  feet 
was  pine.  Plaintiff  says  that  he  had  oral  leave  given  him 
by  the  Department  at  the  meeting  on  17th  December,  1903, 
to  continue  cutting,  but  that  he  was  forbidden  to  remove 
pending  the  decision,  and  that  defendants  did  not  oppose 
the  giving  of  the  leave.     .     .     : 

Upon  the  evidence,  T  am  satisfied  that  Mr.  K.  F.  Mc- 
Williams  is  mistaken  in  supposing  that  any  leave  was  given 
plaintiff  to  continue  cutting  at  any  time  after  9th  Decem- 
ber, 1903,  when  it  was  forbidden.  Leave  was,  however,  given, 
without  opposition,  to  remove  the  logs  to  the  ice  adjoining 
the  lots  in  order  that  they  might  be  moved  in  the  spring,  and 
plaintiff  accordingly  moved  all  the  logs  to  the  ice.  He  kept 
no  account,  however,  of  the  logs  cut  upon  the  different  lots, 
so  that  upon  their  removal  it  became  impossible  to  determine 
what  quantity  of  logs  had  been  removed  from  the  locations 
which  had  not  been  cancelled,  as  distinguished  from  those 
which  had. 

Plaintiff  and  defendants  met  and  endeavoured  to  agree 
upon  a  basis  of  settlement.  It  was  agreed  that  defendants 
should  purchase  from  plaintiff  the  whole  of  the  logs  cut  upon 
the  uncancelled  locations  at  a  price  agreed  upon  for  each 
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class  of  timber,  and  should  also  pay  him  for  cutting  and  hand- 
ling the  logs  which  had  been  cut  upon  the  cancelled  locations. 
Both  parties,  therefore,  appear  to  have  been  willing  to  adopt 
the  ruling  of  the  Department.  .  .  .  Infortunately  the 
parties  were  unable  to  agree  upon  the  proportion  of  the  wliolo 
quantity  which  should  be  considered  as  having  been  cut  up 
in  each  set  of  locations.  ...  As  they  were  unable  to 
agree  .  .  .  both  parties  seem  to  have  treated  the  whole 
question  as  an  open  one,  and  the  negotiations  as  entirely 
fruitless. 

^  Plaintiff  claimed  35  per  cent,  of  the  value  of  the  whole 
quantity  as  having  been  cut  upon  the  uncancelled  locations, 
admitting  that  Go  per  cent,  had  been  cut  upon  the  cancelled 
ones.  Defendants  claimed  80  per  cent,  of  the  value  of  the 
Mhole  quantity  as  having  been  cut  upon  the  cancelled  loca- 
tions, admitting  that  20  per  cent,  had  been  cut  upon  the  un- 
cancelled ones.  This  was  the  real  dispute  between  them.  .  .  . 

On  12th  April,  1904,  defendants  sent  to  plaintiff  a  cheque 
for  $5,  lo7.i>3,  with  a  letter  in  which  they  say  that  the  cheque 
is  in  payment  of  timber  purchased  by  them  from  plaintiff, 
»fter  deducting  $500,  the  amount  of  an  order  given  on  them 
by  plaintiff  in  favour  of  one  Irwin,  which  they  had  paid. 
I'laintiff  acknowledged  the  che(|ue  on  the  following  day,  but 
accepted  it  only  as  a  payment  on  account,  at  the  same  time 
cashing  the  cheque.  I  think  it  is  clear  upon  the  authorities 
that  the  cashing  of  this  che<iue,  even  though  it  may  have  been 
done  an  hour  or  two  before  the  letter  acknowledging  it  was 
v/ritten,  cannot  l>e  treated  as  an  accord  and  satisfaction  or 
payment  in  full :  see  Day  v.  McLea,  22  Q.  B.  D.  610. 

The  amount  of  the  cheque  is  made  up  npon  the  basis  of 
allowing  25  per  cent,  of  the  quantity  of  logs  to  plaintiff. 

On  4th  May,  1904,  plaintiff  wrote  defendants  as  follows: 

"  I  beg  to  notify  you  that  we  are  in  possession  and  have 
men  in  charge  of  the  logs  cut  on  the  Cavendish  lots  and  sold 
to  you,  and  that  we  will  not  deliver  up  the  logs  until  a  settle- 
mf  nt  of  the  balance  of  the  purchase  money  is  arrived  at.  Any 
attempt  to  remove  the  logs  or  any  part  of  them  will  be  treated 
as  a  breach  of  the  criminal  law,  without  further  notice.'' 

Defendants,  however,  proceeded  to  remove  the  whole  of 
the  logs  and  to  take  possession  of  them  as  their  own,  and 
plaintiff  brought  an  action  on  20th  May,  1904,  and  obtained 
on  that  day  an  injunction     ...     for  a  week  restraining 
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defendants  from  removing  the  logs,  and  on  26th  May,  1904, 
when  the  motion  came  on  to  continue  this  injunction  to  the 
hearing,  it  was  enlarged  by  consent  to  the  hearing,  the  in- 
junction not  being  continued  meantime,  and,  by  consent  also, 
the  following  order  was  made :  "  This  Court  doth  further 
order  that  the  following  basis  shall  be  tiaken  as  a  starting 
point  in  ascertaining  the  amount  to  be  paid  to  plaintiff  or  to 
defendants  according  to  the  result  of  the  accounts:  (1)  In 
respect  of  the  proportion  of  the  timber  taken  from  the  lands 
of  plaintiff  and  purchased  by  defendants,  the  same  shall  be 
cttim^ated  and  taken  to  be  20  per  cent,  in  value  of  the  total 
cost  of  timber,  which  proportion  may  be  either  increased  or 
reduced  by  either  side  according  to  the  fact.  (2)  In  ascer- 
taining the  reasonable  cost  of  cutting  and  handling  the  tim- 
l)er  on  the  lands  covered  by  the  license  of  defendants,  had 
the  work  been  done  in  the  ordinary  course  of  lumbering  oper- 
r.tions,  the  same  shall  be  estimated  and  taken  at  $4.30  per 
thousand  as  a  starting  point  for  the  same,  which  amount 
may  be  either  increased  or  reduced  by  either  side  according 
to  the  fact.'' 

Plaintiff  failed  to  proceed  with  that  action,  which  was 
dismissed,  upon  defendants'  application,  before  delivery  of 
any  pleadings,  for  want  of  prosecution. 

The  present  action  was  then  begun  on  10th  May,  1905, 
to  recover  the  balance  alleged  to  be  due  to  plaintiff  for  timber 
•  cut  upon  his  own  lands  and  for  the  cost  of  cutting  and  hand- 
ling the  timber  cut  by  him    upon  lands   over  which  defen- 
cirnts'  license  should  be  held  to  be  in  force. 

Defendants  deny  that  plaintiff  was  entitled  to  the  timber 
upon  any  of  the  lots  in  question,,  and  they  assert  that  the 
timber  upon  all  belonged  to  them  under  their  timber  license. 
Xeither  party  contended  .  .  that  the  ruling  of  the  Crown 
Lands  Department  had  been  accepted;  on  the  contrary,  both* 
parties  contended  that,  except  in  so  far  as  the  ruling  was  of 
its  own  force  binding,  their  rights  had  not  been  in  any  way 
impaired  or  affected  by  it,  or  by  any  action  either  of  them 
had  since  taken. 

It  seems  necessary,  therefore,  to  examine  their  rights  to 
the  lots  in  question  in  detail. 

Lots  19  and  20  in  the  3rd  concession  were  located  in  1894 
to  Copeland,  and  the  locatee's  interest  was  sold  in  1898  for 
taxes  to  plaintiff,  who  filed  his  tax  deed  with  the  Department. 


X 
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I'he  lots  are  not  included  in  defendants'  license  for  1903-4, 
current  when  these  logs  were  cut  by  plaintiff,  and  they  set 
up  no  title  to  the  logs  in  themselves..  They  seek,  however, 
to  shew  that  plaintiff's  title  was  not  good,  -and  that  the  title 
to  the  logs  in  fact  remained  in  the  Crown.  Plaintiff,  how- 
ever, was  in  actual  possession  of  the  logs  when  defendants 
moved  them,  and  defendants,  in  these  circumstances,  cannot 
set  up  the  jus  tertii,  for  plaintiff's  possessory  title  was  good 
against  any  one  but.  the  real  o^nier :  Gadsden  v.  Barrow,  9 
Ex.  514 ;  I^ake  v.  Loveday,  4  M.  &  G.  972.  Plaintiff  is,  there- 
fore, entitled  to  recover  the  value  of  the  timber  cut  upon  lots 
19  and  20  in  the  3rd  concession. 

Lots  18  and  19  in  the  4th  concession.  These  lots  were 
located  under  1  Edw.  VTT.  ch.  6,  upon  the  application  of 
Jesse  Grey,  who  had  been  in  the  military  service  of  the  pro- 
vince during  the  Fenian  Raid.  Along  with  his  application 
for  a  claim  to  be  located,  an  assignment  of  it  to  plaintiff  was 
forwarded  to  the  Department,  and  the  application  was  allowed 
and  the  location  of  these  lots  was  made  on  6th  June,  1903. 
I  think  it  is  clear  that  the  only  person  who  can  be  made  a 
locatee  under  the  Act  is  the  person  entitled  under  sec.  2  of 
the  Act,  «and  that  his  assignee  before  location  allowetl  is  not 
entitled  to  be  treated  as  the  original  locatee.  ...  see 
proviso  in  the  4th  and  5th  lines  of  sec.  6  of  the  Act;  but 
there  is  nothing  to  prevent  the  original  locatee  from  con- 
tracting to  convey  before  location  and  conveying  after  loca- 
tion the  land  located  to  him.  The  letter  of  the  Assistant 
Commissioner  ...  of  6th  Jime,  1903,  .  .  .  advises 
.  .  .  that  the  claim  of  Jesse  Grey  .  .  .  has  been  al- 
lowed, thus  apparently  making  Jesse  Grey  and  no  one  else 
the  locatee. 

The  effect  of  this  location  was  to  withdraw  these  lots  from 
defendants'  license  from  6th  June,  1903,  .  .  .  save  as 
tr.  the  pine  timber  upon  them;  for  that  effect  is  expressly 
given  by  the  terms  of  the  license  to  a  location,  during  its  cur- 
rency, of  any  lots  covered  by  it.  If  any  timber  was  impro- 
perly cut  upon  these  lots  after  their  location,  it  belongs  to  the 
Crown,  for  defendants  have  not  shewn  any  transfer  from 
the  Crown  to  them  of  it,  and  .  .  .  the  title  of  plaintiff, 
who  had  undoubted  possession  when  defendants  took  it,  is 
good  against  thorn  and  cannot  be  defeated  by  the  setting  up 
of  a  jus  tertii. 


McWILLIAMS  V.  DICKSON  CO.  711 

Plaintiir  must,  therefore,  be  held  entitled  to  recover  the 
value  of  the  timber  cut  upon  these  lots,  excepting  the  pine 
timber.     .     .     . 

Lot  20  in  the  4th  concession.  I  disposed,  upon  the  argu- 
ment, of  the  questions  raised  with  regard  to  the  timber  upon 
this  lot,  holding  that  the  title  to  it  was  in  the  Crown,  and 
that  the  Crown's  rights  had  been  transferred  to  defendants 
by  the  ruling  of  9th  February,  1904,  subject  to  plaintiff's 
right  to  be  paid  the  cost  of  cutting  and  handling. 

Lots  21,  22,  and  23  in  the  3rd  concession,  and  21,  22,  and 
23  in  the  4th  concession.  These  lots  were  also  located  to  plain- 
tiff under  1  Edw.  VII.  ch.  6,  and  were  by  the  fact  of  the 
location  withdrawn  from  defendants^  license,  except  as  to  the 
pine  timber.  The  locations  were,  however,  cancelled  by  the 
Department  on  1st  February,  1904,  and.it  was  directed  that 
they  should  be  treated  as  h-aving  been  restored  to  defendants' 
license  as  of  2nd  October,  1903,  because  the  settlement  duties 
had  not  then  been  performed  by  the  locatees, 

I  have  been  unable  to  satisfy  myself  that  the  6th  para- 
graph of  the  regulations  of  May,  1901,  is  in  accordance  with 
1  Edw.  A^TI.  ch.  6.  The  6th  section  of  that  Act  provides 
that  upon  transfer  by  the  original  locatee  "the  land  shall 
become  subject  to  any  Act  or  regulations  then  in  force  re- 
specting settlement  duties,  in  the  same  manner  as  if  the  said 
lands  had  been  located  and  sold  at  the  date  of  the  said  trans- 
fer under  the  provisions  of  the  Public  Lands  Act  and  the 
regulations  made  thereunder."  The  6th  paragraph  of  the 
regulations  of  May,  1901,  with  respect  to  military  grants 
under  1  Edw.  VII.  ch.  6,  provides  that  on  the  performance 
of  settlement  duties  becoming  obligatory  either  on  the  locatee 
under  the  Act  or  on  his  or  her  transferee,  they  shall  be  the 
same  as  those  required  under  the  law  and  regulations  in  the 
townships  in  which  the  grant  is  selected. 

This  regulation  seeks  to  impose  upon  the  locatee  and  his 
af«ignee  the  provisions  with  regard  to  settlement  dutit^s  pre- 
scribed by  the  8th  section  of  the  Free  Grants  Act,  R.  S.  0. 
1897  ch.  29,  for  these  lands  are  in  the  Free  Grant  district. 
But  the  locatee  or  his  assignee,  becoming  liable  to  settlement 
duties  imder  1  Edw.  VII.  ch.  6,  is  only  made  liable  to  those 
by  which  purchasers  under  the  Public  Lands  Act,  and  not 
fiee  grantees  under  the  Free  Grants  Act,  are  governed;  and 
therefore  I  think  the  6th  regulation  of  May,  1901,  is  un- 
authorized. 
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So  far  as  the  evidence  before  me  shews,  the  only  regula- 
tions in  force  at  the  time  of  the  transfer  to  plaintiff  affect- 
ing purchasers  of  lands  under  the  Public  Lands  Act,  as  dis- 
tinguished from  those  affecting  loeatees  of  free  grants  under 
E.  S.  0.  ch.  129,  are  those  contained  in  sec.  10  of  the  Crown 
timber  regulations,  passed  18th  May,  1899,  which  forbid  pur- 
('i:asers  of  public  lands  to  cut  or  dispose  of  any  timber  or 
logs  thereon  until  they  have:  (1)  gdne  into  actual  occupation ; 
(2)  built  a  habitable  house  thereon,  16  x  20;  (3)  resided 
thereon  actually  continuously  for  at  least  6  months;  (4) 
cleared  and  put  under  cultivation  2  acres  at  least  of  the  land. 

The  penalty  for  breach  of  these  r^ulations  is  the  for- 
feiture to  the  government  of  the  timber  under  sec.  19  of  R. 
S.  0.  1897  ch.  32. 

The  papers  given  in  evidence  shew  that  plaintiff  had  cut 
the  timber  and  had  not  complied  with  the  regulations,  and 
the  timber  cut  therefrom  became  forfeited  to  the  government. 
The  Department,  by  the  ruling  of  3rd  February,  1904,  in 
effect  declared  the  timber  forfeited,  and  tranferred  their 
rights  in  it  to  defendants,  subject  to  defendants  paying  plain- 
Jiff  the  cost  of  cutting  and  handling.  I  think  this  must  be 
taken  to  be  the  effect  of  that  nding,  read  along  with  the 
memorandum  of  the  Deputy  Attorney-General  of  30th  Janu- 
ary, 1904,  upon  which  it  is  based.  The  fact  that  the  loca- 
tions were  declared  to  be  cancelled  at  the  same  time,  even 
though  there  were  no  authority  for  the  cancellation,  cannot,  I 
tl'ink,  as  between  plaintiff  and  defendants,  alter  the  fact  that 
the  Crown  has  handed  over  to  defendants  timber  improperly 
cut  upon  these  lands  by  plaintiff,  the  title  to  which  had  vested 
'\'\  the  Crown. 

Defemlants  are,  therefore,  in  my  opinion,  entitled  to  all 
the  timber  cut  upon  these  locations,  subject  to  the  pavment  to 
plaintiff  of  the  cost  of  cutting  and  handling. 

I  am  of  opinion  that  in  any  reference  or  inquiry  as  to  the 
quantity  and  value  of  the  timber  to  which  each  party  is  en- 
titled, the  terms  of  the  consent  order  made  ...  on  26th 
May,  1904,  must  be  held  to  govern,  end  that  the  binding 
character  of  that  consent  has  not  l)een  destroyed  by  the  dis- 
missal for  want  of  prosecution  of  the  action  in  which  it  was 
made.     It  remains  as  an  agreement  between  the  parties. 

I  held  at  the  conclusion  of  tlie  argument  that  the  lots 
claimed  by  plaintiff  had  l)een  acquired  by  plaintiff,  and  that 
the  title  in  him  was  not  upon  any  secret  trust  for  his  father, 
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or  as  a  cloak  to  cover  an  illegal  transaction  on  the  part  of 
the  father,  who  was  in  the  service  of  the  Department  and  for- 
bidden to  traffic  in  government  lands.  There  having  been, 
a^  I  found,  a  bona  iide  intention  from  the  beginning  that  these 
lands  were  to  be  the  property  of  plaintiff  and  not  of  his 
father,  sec.  40  of  the  Public  Lands  Act  cannot  have  the  effect 
of  divesting  plaintiff's  title. 

There  must  be  a  reference  to  ascertain  the  amount,  if  any, 
to  which  plaintiff  is  entitled  in  respect  of  thcTimber  in  ques- 
tion. .  .  .  There  should  be  a  declaration  that  the  logs 
cut  upon  the  different  lots  were  mixed  together  in  one  mass 
by  plaintiff  -after  they  were  cut,  so  that  it  became  impossible 
to  separate  them,  in. case  sec.  21  of  K.  S.  0.  1897  ch.  32  should 
be  held  to  have  any  application.     .     .     . 

Costs  of  action  and  reference  reserveil  until  after  the 
finding  of  the  Referee. 


Cartwright,  Master.  Nqvkmber  15th,  li)()5. 

CHAMBERS. 

HIVES  V.  PEPPER. 

Pleading  —  Alternative  Claim  —  Embarrassment  —  Partner- 

ship. 

^lotion  by  defendant  to  strike  out  paragraphs  3,  4,  5,  7, 
and  10  of  the  amended  statement  of  claim,  as  embarrassing. 

G.  W.  Holmes,  for  defendant. 
W.  D.  G Wynne,  for  plaintiffs. 

The  Master: — By  the  writ  of  summons  plaintiffs,  who 
are  executors  of  G.  W.  Hives,  claimed  an  account  of  the  part- 
ner??hip  dealings  between  defendant  and  deceascni  under 
arJiclas  made  in  July,  1904;  to  have  the  partnership  wound 
up;  and  an  injunction  and  receiver.  Defendant  was  ap- 
pointed interim  receiver  after  giving  security. 

The  first  statement  of  claim  followed  the  writ,  and  also 
claimed  a  declaration  that  plaintiffs  were  entitled  to  a  lien 
on  the  assets  for  $10,000  given  by  deceased  to  defendant, 
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pursuant  to  the  articles,  on  the  ground  that  defendant  had 
not  kept  his  part  of  the  agreement. 

The  statement  of  defence  alleged  that  defendant  had  al- 
ways acted  as  the  articles  required,  and  that,  if  he  had  com- 
mitted any  breach  ...  it  had  been  waived  by  deceased, 
and  stated  that  the  interest  of  deceased  could  not  be  ascer- 
tained until  the  partnership  was  wound  up,  and  he  submitted 
that  this  should  be  done. 

Plaintiffs  then  amended  their  statement  of  claim  by  al- 
leging, in  the  alternative,  that  there  was  only  an  agreement 
for  a  partnership,  which  never  went  into  effect,  and  that  the 
$10,000  advanced  by  deceased  was,  therefore,  a  debt  due  by 
defendant  to  him,  and  that,  whether  there  was  a  partnership 
or  not,  plaintiffs  were  entitled  to  a  lien  on  the  assets  for  the 
$10,000,  after  payment  of  the  debts  of  the  business,  as  well 
as. to  an  account  and  a  receiver  and  injunction  against  col- 
lection of  assets  by  defendant. 

It  was  argued,  on  the  authority  of  such  cases  as  Evans  v. 
Davis,  27  W.  R.  285,  and  Gent  v.  Harrison,  (;9  L.  T.  307, 
that  defendant  was  embarrassed  by  the  amended  statement 
of  claim  i>etting  up  first  that  there  was  a  partnership,  and 
tlien  that  the  agreement  for  a  partnership  never  took  effect. 

But  this  is  not  embarrassing  in  the  sense  that  defendant 
cannot  plead.  He  can  still  rely  on  his  contention  that  there 
was  a  partnership,  and  that  question  will  be  determined  on 
the  evidence  at  the  trial. 

PlaintifTs  are  entitled  to  put  their  case  both  ways, 
especially  as  they  are  executors  and  have  no  knowledge  of  the 
facts. 

The  double  claim  might  be  an  argument  for  rescinding 
the  order  for  a  receiver,  or  it  may  later  affect  the  question 
of  costs.  But  it  does  not  seem  to  be  a  case  for  excision  of 
any  part  of  the  statement  of  claim :  see  .  .  .  Brophy  v. 
Koyal  Victoria  Life  Ins.  Co.,  2  0.  L.  R.  at  p.  G55.     .     .     . 

There  is  no  claim  for  inconsistent  relief  as  in  Evans  v.  Davis, 
supra. 

The  relief  sought  is  one,  viz.,  to  get  back  the  $10,000  and 
profits,  if  any,  or  so  much  as  plaintiffs  may  be  found  entitled 
to  when  the  matter  has  been  finally  wound  up. 

Motion  dismissed:  costs  to  plaintiffs  in  the  cause. 
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Cartwright,  Master.  November  15th,  1905. 

CHAMBERS. 

CRADDOCK  V.  BULL. 

Writ  of  Summons  —  Service  out  of  Jurisdiction  —  Cause  of 
Action — Contract — Correspondence  —  Rule  162  —  Forum 
— Discretion. 

Motion  by  defendant  to  c^et  aside  order  obtained  by  plain- 
tiff for  service  of  writ  of  summons  out  of  jurisdiction  and  to 
set  aside  the  service  effected  thereunder. 

D.  W.  Saunders,  for  defendant. 

F.  J.  RxK'he,  for  plaintiff. 

The  Master: — The  order  was  made  on  27th  May,  1903, 
on  the  usual  affidavit  of  plaintiff  stating  that  in  April, 
1904,  he  had  been  engaged  by  defendant's  partner  to  work 
for  him  in  Ontario  at  $15  a  week  and  expenses,  and  that  cer- 
tain payments  on  account  had  been  made. 

From  plaintiff's  own  fetters  to  defendant  of  25th  March 
and  10th  April,  1905,  it  is  evident  that  plaintiff  at  that  time 
had  no  idea  of  having  any  cause  of  action  against  plaintiff, 
and  that  any  money  received  in  answer  to  his  urgent  appeals 
was  only  by  way  of  gift  or  temporary  loan.  Plaintiff's  affi- 
davit in  reply  of  30th  August  is  very  lame  and  unsatisfac- 
tory. It  is  not  likely  that  Mr.  Roche  was  aware  of  these 
letters  when  he  got  the  order. 

In  these  cases  it  is  usual  to  have  some  document  such  as 
a  note  or  agreement,  or  at  least  some  correspondence,  which 
does  not  displace  the  idea  of  a  cause  of  action  within  Rule 
162.  ...  If  there  is  nothing  of  the  sort,  then  it  would 
seem  to  be  a  case  for  exercising  the  discretion  spoken  of  by 
Meredith,  C.J.,  in  Baxter  v.  Faulkner,  ante  198,  or  acting 
with  great  caution  and  calling  for  further  material. 

In  the  present  case  I  am  not  called  upon  to  say  whether 
or  not  plaintiff  might  possibly  establish  a  right  to  recover 
against  defendant  or  some  one  else,  such  as  the  alleged  part- 
ner or  the  firm  of  which  Bull  was  wrongly  thought  to  be  a 
member.  It  is  sufficient  to  say  that  if  all  the  material  now 
produced  had  been  before  me  on  the  original  motion  for 
the  order  for  service,  no  such  order  could  possibly  have  been 
made.  Plaintiff  would  not  have  been  then,  nor  is  he  now, 
without  remedy;  ho  can  pursue  his  action  in  England  if  so 
advised. 


71G  THE  OSTAiao  WEEKLY  KEPOHTEii. 

Every  one  is  supposed  to  know  the  law,  and  those  who  deal 
wilh  non-residents  should  secure  some  such  documentary  evi- 
dence as  would  bring  the  case  within  the  dictum  of  Lord 
Halsbury  in  Comber  v.  I^eyland,  [1898]  A.  C.  527;  see,  too, 
Pliiliips  V.  .Malone,  3  0.  L.  11  47,  492,  1  0.  W.  R.  200. 

The  order  will,  therefore,  be  discharged,  and  the  service 
made  thereunder  set  aside.  Defendant  is  entitled  to  costs  if 
he  presses  for  them. 


Britton  J.  November  16th    1905. 

WEEKLY  COUBT. 

Re  KAE  and  OAKLEY. 

Arbitration  and  Award — Motion  to  Set  aside  Award, 

Application  by  Eae  to  set  aside  an  award  made  by  arbi- 
trators as  to  certain  matters  in  ditference  between  liim  and 
Oakley,  upon  various  grounds. 

William  Kingston,  K.C.,  for  Rae. 

H.  Guthrie,  K.C.,  for  Oakley. 

Britton,  J.,  decided  all  the  questions  raised  in  favour 
of  Oakley,  and  dismissed  the  motion  with  costs.  The  ques- 
tions were  dealt  with  in  a  carefully  prepared  written  memo- 
randum, but  are  not  of  interest  except  to  the  parties. 


Brittox,  J.  November  16th,  1905. 

weekly  court. 

BABBITTS  V.  McMAHON. 

Cnifrart  —  Services  —  Account  —  Reference  —  Btport  — 

Appeal. 

Appeal  by  plaintiff  from  report  of  ^Master  at  Belleville 
npon  a  reference  under  a  consent,  judgment.  There  was  an. 
agreement  between  the  parties,  dated  16th  May,  1893,  by 
which  defendant  was  to  take  the  management  of  the  affairs; 
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of  plaintiff  for  10  years  at  a  salary  of  $300  a  year  during  the 
lifetime  of  one  Mrs.  McAnany  and  $500  a  year  for  the  resi- 
due of  the  term  after  her  dath,  if  she  should  die  during 
the  term.  By  the  consent  judgment  this  agreement  was  set 
aside,  and  the  Master  was  directed  to  take  an  account  of  the 
dealings  between  plaintiff  and  defendant.  The  report  found 
plamtiff  indebted  to  defendant  in  the  sum  of  $3,647.10.  The 
appeal  involved  only  questions  of  fact. 

A  H.  Marsh,  K.C.,  and  W.  B.  ^I'orthrup,  K.C.,  for  plain- 
tiff. 

E.  6.  Porter,  Belleville,  for  defendant. 

Brixton,  J.,  after  considering  the  evidence  at  length,  in 
a  carefully  prepared  written  memorandum,  allowed  the  ap- 
peal in  part  and  referred  some  of  the  matters  back  to  the 
Master. 


November  16th,  1905. 

DIVISIONAL  COURT. 

GEOGHEGAJSr  v.  SYNOD  OF  NIAGARA. 

Church — Clergy  Commutation  Trust  Fund — Canons  and  By- 
laws Governing — Construction — Annuitants — "  Junior  on 
the  Pay  List  ** — Exchange  of  Benefices, 

Appeal  by  plaintiff  from  judgment  of  Anglin,  J.,  5  0. 
W.  E.  364. 

E.  D.  Armour,  K.C.,  for  plaintiff. 

J.  A.  Worrell,  K.C.,  for  defendants  the  Synod  of  the 
Diocese  of  Niagara. 

T.  Hobson,  Hamilton,  for  defendant  Spencer. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : —  ...  I  agree  with  my  brother 
Anglin  that  the  right  of  plaintiff,  though  the  result  of  a  bar- 
gain between  him  and  defendants  the  Synod,  is  subject  to 
all  the  provisions  of  the  by-laws  of  the  Synod  relating  to 
the  management  and  administration  of  the  "  Commutation 

VOL.  VI    O.W.R.  NO.  19 — 49 


718  THE  ONTARIO  WEEKLY  REPORTER. 

Trust  Fund.''  It  is  expressly  so  stipulated  in  the  resolution 
passed  by  the  standing  committee  on  9th  May,  1898,  which 
is  the  foundation  of  plaintiff's  right  to  share  in  the  fund,  so 
far  as  that  right  depends  upon  contract. 

1  also  agree  that  the  effect  of  the  action  of  the  standing 
committee  in  the  adoption  of  the  resolution  of  9th  May, 

1898,  "that  the  application  of  the  Reverend  P.  L.  Spencer 
for  $26.05,  being  the  difference  between  $400  and  the  amount 
received  by  him  from  his  rectory,  be  granted,  was  to  place 
defendant  Spencer  on  the  list  as  "  an  annuitant  on  the  fund," 
within  the  meaning  of  the  by-law,  and  that  plaintiff  was 
junior  to  him  on  the  pay  list. 

It  was  contended  by  Mr.  Armour  that  defendant  Spencer 
did  not  become  an  annuitant  on  the  pay  list  by  receiving  the 
two  sums  representing  the  difference  between  his  income 
from  his  rectory  and  $400,  which  he  received  in  1898  and 

1899,  and  that  the  same  were  to  be  treated  merely  as  grants 
out  of  the  fund. 

I  am  unable  to  agree  with  this  contention.  The  applica- 
tion of  defendant  Spencer  was  for  the  difference  between 
$400  and  the  amount  received  by  him  from  his  rectory,  and 
that  application  was  granted.  There  was  no  power  under  the 
by-law  to  pay  money  out  of  the  fund  except  (1)  to  the  com- 
muting clergymen;  (2)  for  payment  of  expenses  of  manage- 
ment; and  (3)  in  payment  to  annuitants  of  the  amounts  to 
which  they  were  entitled  under  the  by-law;  and  therefore 
defendant  Spencer,  being  entitled  to  become  an  annuitant, 
must  be  taken,  in  my  opinion,  to  have  become  an  annuitant, 
to  have  come  on  the  pay  list  as  such,  and  the  payments  made 
to. him  must  be  taken  to  have  been  payments  of  his  annuity, 
within  the  meaning  of  the  by-law. 

I  have  had  some  doubt  as  to  the  effect  of  the  resignation 
by  defendant  Spencer  of  his  rectory,  in  order  to  effect  the 
exchange  which  was  made  between  him  and  the  incumbent 
of  Hagersville  and  Jarvis,  to  which  parish  he  was  licensed 
by  the  Bishop  on  15th  September,  1899.     .     .     . 

Both  the  standing  committee  and  defendant'  Spencer 
deemed  it  necessary  that  he  should  be  again  placed  on  the 
pay  list  in  respect  of  the  deficiency  of  income  as  incumbent 
of  Hagersville  and  Jarvis,  in  order  to  entitle  him  to  receive 
the  increased  annuity  of  $400,  to  which  he  was  entitled  be- 
cause the  income  of  the  incumbent  of  that  parish  was  less  by 
over  $-100  than  $1,200. 
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It  seemed  to  me  somewhat  strange  that  defendant  Spen- 
cer, being  in  receipt  of  an  annuity  of  trifling  amount,  repre- 
senting the  difference  between  his  actual  income  and  $400, 
should  be  at  liberty,  by  exchanging  his  rectory  for  the  in- 
cumbency of  a  parish,  not  being  an  endowed  rectory,  to  in- 
crease the  charge  upon  the  Commutation  Fund  from  the 
small  sum  which  he  was  receiving  from  it  to  $400  per  annum, 
and  that  too  when  the  incumbent  with  whom  he  exchanged 
was  not  an  annuitant  ...  I  have,  however,  .  .  .  come 
to  the  conclusion  that  my  brother  Anglings  view  on  this 
branch  of  the  case  is  right.  It  is  to  be  remembered  that  the 
exchange  .  .  .  could  not  be  and  was  not  effected  without 
the  consent  of  the  Bishop  of  the  Diocese,  and  therefore  it 
was  not  by  the  mere  act  of  defendant  Spencer  that  he  be- 
came entitled  to  receive  $400  per  annimi  instead  of  the  small 
sum  he  had  been  in  receipt  of  before  the  exchange  was  made. 

It  was,  I  think,  not  the  intention  of  the  f ramers  of  the 
by-law  that  the  annuity  should  be  attached  to  the  incumbency 
of  the  particular  parish  the  deficiency  in  the  income  of  which 
first  entitled  the  incumbent  for  the  time  being  to  become  an 
annuitant,  but  the  right  to  the  annuity  is  attached  to  the 
clergj'man  himself,  and  follows  him  into  any  parish  within 
the  diocese  of  which  he  becomes  incumbent,  the  amount  of 
the  annuity  varying  from  year  to  year  according  to  the  in- 
come received  from  the  parish. 

It  is  impossible,  I  think,  to  cut  down  the  plain  words  of 
sec.  7  a5  they  must  be  cut  down  if  effect  be  given  to  plain- 
tiff's contention: — "Any  clergyman  once  placed  on  the  list 
shall  remain  thereon  so  long  as  he  remains  eligible,  continues 
to  do  duty  in  this  diocese,  or  is  on  the  superannuated  list 
thereof,  but  on  his  removing  from  the  diocese,  not  being 
superannuated  or  coming  under  ecclesiastical  censure,  his 
claim  shall  be  meanwhile  suspejided."    .    .    . 

As  defendant  Spencer  has  once  been  placed  on  the  list 
and  has  continued  to  do  duty  in  the  diocese,  he  remained  on 
the  list  unless,  in  consequence  of  the  exchange,  he  did  not 

remain  "eligible''  in  accordance  with  this  by-law 

That  he  remained  eligible  in  accordance  with  the  by-law  is, 
I  think,  clear,  for  when  he  ceased  to  be  rector  of  Thorold 
and  became  incumbent  of  Hagersville  and  Jarvis,  as  the  in- 
come of  the  latter  did  not  amount  to  $1,200,  he  was  by 
clause  (b)  of  sec.  3  eligible  to  receive  an  annuity  under 
clause  3  of  sec.  2,  so  that  he  always  was  eligible  either  under 
clause  (a)  or  clause  (b)  of  sec.  3. 
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The  provifiion  of  sec.  8  of  the  by-law,  that  "  nothing  in 
this  by-law  shall  prevent  a  change  being  made  between  the 
incumbent  of  an  endowed  parish  and  an  annuitant  of 
^is  fund,  provided  such  change  has  the  sanction  of  the 
Bishop,  and  provided  the  incumbent  of  the  endowed  parish 
is  senior  to  the  other  clergy  who  are  annuitants  or  rectors,'' 
may  seem  to  indicate  that  it  was  intended  that  it  should  not 
be  open  to  an  incumbent  of  an  endowed  parish  to  exchange 
with  any  one  but  an  annuitant  of  the  fund,  and  then  only 
under  the  conditions  mentioned  in  the  section,  but,  however 
that  may  be,  the  provisions  of  the  section,  which  is  an  en- 
abling one,  cannot,  I  think,  be  held  to  modify  or  control  the 
clear  general  words  of  sec.  7.     .     .     . 

Appeal  dismissed  with  costs. 


Teetzel,  J.  November  17th,  1905. 

TRIAL. 

ACKERKNECHT  v.  McBRINE. 

Master  and  Servant  —  Injury  to  Servant  —  Negligence  — 
Breach  of  Factories  Act — Questions  for  Jury — Costs. 

Action  for  damages  for  injuries  sustained  by  plaintiff 
while  in  the  employment  of  defendant  owing  to  the  alleged 
negligence  of  defendant.  Plaintiff  was  injured  by  a 
machine  at  which  he  was  working. 

E.  P.  Clement,  K.C.,  for  plaintiff. 

B.  B.  A.  DuVemet,  for  defendant. 

Teetzel,  J. : — There  was  evidence  upon  which  the  jury 
might  find  that  the  machine  in  question  was  dangerous  and 
was  not  guarded  as  far  as  practicable,  and  that  the  absence 
of  guard  was  the  cause  of  plaintiff's  injury.  The  questions 
submitted  to  them  on  these  points  having  been  answered  in 
favour  of  plaintiff,  the  statement  of  claim  should  be  amended 
by  charging  defendant  with  a  breach  of  sec.  20,  sub-sec.  1 
(a),  of  the  Ontario  Factories  Act. 

There  was  no  sufficient  evidence  to  justify  submitting 
to  the   jury  the  question  whether   defendant  was   guilty  of 
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negligence  in  reference  to  the  other  matters  alleged,  and  I 
think  it  is  quite  clear  that  where  the  cause  of  action  is  for  a 
breach  of  the  Factories  Act  there  is  no  need  for  plaintiff  to 
allege  or  prove  n^ligence  on  the  part  of  any  one,  and  that 
if  no  negligence  is  shewn  in  respect  of  any  other  matter  com- 
plained of,  it  would  be  impertinent  to  the  issue  to  order  the 
jury  to  find  whether  defendant  was  guilty  of  negligence. 

The  3rd  question  need  not  and  should  not  have  been  sub- 
mitted to  the  jury,  and  the  answer  is,  therefore,  immaterial. 
Grove  v.  Wimbome,  [1898]  Z  Q.  B.  402,  is  decisive  on  this 
point.  Rigby,  L.J.,  at  p.  412,  says:  "Where  an  absolute 
duty  is  imposed  upon  a  person  by  statute,  it  is  not  necessary 
in  order  to  make  him  liable  for  breach  of  that  duty  to  shew 
negligence.  Whether  there  be  negligence  or  not,  he  is  respon- 
sible quacunque  via  for  non-performance  of  the  duty.*'  And 
at  p.  413 :  "  There  has  been  a  failure  in  the  performance  of 
an  absolute  statutory  duty,  and  there  is  no  need  for  the  plain- 
tiff to  allege  or  prove  negligence  on  the  part  of  any  one  in 
order  to  make  out  his  cause  of  action." 

See  also  Sault  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers, 
33  S.  C.  E.  23;  Billing  v.  Semmens,  7  0.  L.  R.  at  p.  344, 
8  0.  L.  B.  540,  3  0.  W.  B.  17,  4  0.  W.  B.  218. 

Judgment  will,  therefore,  be  for  plaintiff  for  $150  dam- 
ages and  costs  on  the  County  Court  scale  without  any  right 
to  defendant  to  set  off  costs. 


November  17th,  1906. 

DIVISIONAL  COURT. 

Be  HUEST. 

Will — Construction — Devise  to  Widow  of  Life  Estate  in  Third 
of  Testator's  Land — Right  to  Dower  as  well — Election. 

Appeal  by  Egbert  Francis  Hurst,  a  devisee  under  the 
will  of  Albert  Judson  Hurst,  deceased,  from  order  of 
Anglin,  J.,  ante  417,  declaring  that,  upon  the  true  con- 
struction of  the  will  of  the  deceased,  his  widow  was  entitled 
to  dower  in  the  33  acres  devised  by  the  4th  paragraph  of  the 
will  to  the  appellant,  in  addition  to  the  other  bene- 
fits accruing  to  her  under  it,  and  that  she  was  not 
put  to  her  "  election  thereof,'*  but  was  not  entitled  to  dower 
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in  the  dwelling  house  or  in  the  17  acres  referred  to  in  the 
will. 

W.  E.  Middleton,  for  appellant. 

J.  H.  Campbell,  St.  Catharines,  for  the  widow. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : —  ...  Wilson  v.  Wilson,  7  0.  R- 
177,  if  well  decided,  is  conclusive  against  the  appellant,  un- 
less it  is  distinguishable.  ...  I  entirely  agree  with  the 
conclusion  of  the  learned  Judge  in  that  case  and  with  his 
reasons  for  that  conclusion,  which  are  well  supported  by  the 
authorities  to  which  he  refers. 

I  am  unable  to  find  in  the  will  of  this  testator,  or  to 
gather  from  the  provisions  of  it,  that  his  intention  was  to 
dispone  of  his  property  in  a  manner  inconsistent  with  his 
wife's  right  to  dower  in  the  33  acres  devised  to  his  son 
Egbert  Francis  (subject  to  the  right  of  the  widow  to  occupy 
the  rooms  in  the  dwelling-house  and  to  use  the  drive-house) , 
which  is  the  test  as  stated  in  Parker  v.  Sowerby,  1  Drew. 
488,  4  DeG.  M.  &  G.  321 ;  or  that  the  provisions  of  the  will 
shew  clearly  and  beyond  reasonable  doubt  that  it  was  the 
positive  intention  of  the  testator,  either  clearly  expressed  or 
clearly  to  be  implied,  to  exclude  his  wife  from  dower,  which 
is  the  test  according  to  the  view  of  the  Vice-Chancdlor 
(Kindersley)  in  Gibson  v.  Gibson,  1  Drew.  42;  or  that  the 
provisions  of  the  will  "  raise  a  necessary  implication  that  the 
gift  is  in  substitution  of  dower,"  which  must  be  found  in 
order  to  exclude  the  claim  to  dower,  according  to  the  state- 
ment of  the  law  by  Vice-Chancellor  Stuart  in  Warburton  v. 
Warburton,  2  Sm.*^&  Giff.  163,  165. 

It  was  contended  by  Mr.  Middleton  that  if  the  provisions 
of  the  will  as  to  any  of  the  land  devised  by  it  are  inconsistent 
with  the  widow's  claiming  dower  in  that  land,  she  is  put  to 
her  election  not  only  as  to  it  but  also  as  to  any  other  land 
disposed  of  by  the  will,  in  other  words,  that  if  she  elects 
to  take  the  benefits  given  to  her  by  the  will  she  must  forego 
her  claim  to  dower  in  all  the  lands  which  are  disposed  of 
by  it. 

That  was  the  view  expressed  by  Mowat,  V.-C,  in  Stewart 
V.  Hunter,  2  Ch.  Ch.  336,  and  in  Hutcheeon  v.  Sargent,  16 
Gr.  78,  but  it  is  now,  I  think,  well  settled  that  "  in  the  case 
of  separate  devises,  though  the  wife  may  be  barred  of  her 
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dower  in  one,  she  is  not  therefore  barred  of  her  dower  in  the 
others :"  Laidlaw  v.  Jackes,  25  Gr.  293,  27  Gr.  101 ;  Cowan 
V.  Besserer,  5  0.  E.  624;  Leys  v.  Toronto  General  Trusts 
Co.,  22  0.  E.  603;  Ee  Shunk,  31  0.  E.  179;  and  the  author- 
ities cited  in  those  cases.     .     .     . 

[Special  reference  to  Laidlaw  v.  Jackes,  25  Gr.  299,  300, 
per  Proudfoot,  V.-C.]. 

In  the  cases  at  bar  the  devises  are  distinct,  and  there- 
fore the  rule  referred  to  cannot  be  invoked  against  the 
widow. 

In  Wilson  v.  Wilson,  7  0.  E.  177,  the  will  does  not  in- 
dicate, as  the  will  ...  in  this  case  does,  that  the 
testator  contemplated  the  personal  occupation  by  his  wife 
of  the  rooms  in  the  dwelling-house  of  which  he  gave  her  - 
the  use,  and  it  remains  to  be  considered  whether  the  fact 
that  personal  occupation  by  the  wife  was  in  the  contempla- 
tion of  the  testator  in  this  case  operates  to  exclude  the 
claim  of  the  wife  to  dower,  upon  the  principle  which  has 
been  applied  in  numerous  cases,  of  which  Miall  v.  Brain, 

4  Madd.  119,  may  be  said  to  be  the  leading  one;  and  I  am 
of  opinion  that  it  does  not. 

The  principle  upon  which  these  cases  proceed  is,  that, 
as  it  would  be  impossible  to  carry  out  the  intention  of  the 
testator  that  the  beneficiary  should  have  the  personal  occu- 
pation and  enjoyment  of  the  land  devised  to  him  if  the 
claim  of  the  widow  to  have  one-third  of  it  set  apart  for  her 
by  metes  and  bounds  for  her  dower  were  admitted,  a  disposi- 
tion of  that  nature  evidences  the  intention  of  the  testator  that 
his  widow  shall  not  have  dower  in  the  land  in  addition  to 
the  provision  made  for  her  by  the  will. 

The  principle  is,  in  my  opinion,  quite  inapplicable  where 
it  is  of  the  subject  of  the  devise  to  the  widow  herself  that  it 
appears  that  the  testator  contemplated  the  personal  occupa- 
tion and  enjoyment  by  her;  and  that  was  the  opinion  of 
Spragge,  C,  in  Murphy  v.  Murphy,  25  Gr.  81,  83.     .     .     . 

What  was  said  by  Proudfoot,  J.,  in  Cowan  v.  Besserer, 

5  0.  E.  624,  at  pp.  632-3,  seems  at  first  sight  to  be,  but  is 
not,  I  think,  really,  opposed  to  this  view,  for  he  was  dealing 
only  with  the  question  whether  such  an  intention  appearing 
on  the  will  was  inconsistent  with  the  claim  of  dower  by  the 
wife  in  the  verv'  land  which  had  been  devised  to  her  during 
widowhood,  and  the  personal  occupation  and  enjoyment  of 
which  by  her  was  contemplated  by  him. 

Appeal  dismissed  with  costs. 


724  THE  ONTARIO  WEEKLY  REPORTER. 

November  17th,  1905. 
C.A. 

STEW  ART  V.  PERE  MARQUETTE  R.  W.  CO. 

Railway — Negligence  of  Servants — Turning  Switch  in  Face 
of  Approaching  Train — Derailment  of  Train — Injury  to 
Brakesman — Contributory  Negligence — Speed  of  Train — 
Damages — Quantum  of. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  in  favour  of  plaintiff,  upon  the  findings  of  a  jury, 
for  $2,500  damages,  in  an  action  by  a  brakesman  on  a  train 
for  injuries  sustained  by  him,  owing  to  the  alleged  negli- 
gence of  defendants'  servants,  in  causing  the  derailing  of  the 
train  on  which  plaintiff  was  serving  as  brakesman. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
and  Maclaren,  JJ.A. 

W.  R.  Riddell,  K.C.,  and  J.  H.  Coburn,  Walkerville,  for 
defendants. 

J.  M.  Glenn,  K.C.,  for  plaintiff. 

Osler,  J.A.  :* —  .  .  .  There  was  evidence  that  Lang, 
the  tower-man,  defendants'  servant  in  charge  of  the  inter- 
locker,  was  guilty  of  gross  negligence  in  turning  the  switch 
in  the  face  of  the  approaching  Michigan  Central  freight 
train  on  which  plaintiff  was  a  brakesman.  The  line  had  been 
given  to  that  train,  and  if  -the  tower-man  had  left  it  set  for 
it,  it  would  have  gone  through  in  safety.  For  some  reason  he 
lost  his  head  and  did  the  very  thing  he  ought  not  to  have 
done,  with  the  result  that  plaintiff's  train  was  derailed  and 
plaintiff  sustained  the  serious  injuries  he  was  proved  to  have 
suffered. 

It  was  attempted  to  be  argued  that  plaintiff  and  his 
fellow-servants  were  breaking  the  rules  of  the  company  in 
running  over  the  line  at  this  point  at  a  greater  rate  of  speed 
than  8  miles  an  hour,  and  that,  if  they  had  complied  with 
the  rules,  the  guard  rail  would  have  kept  the  train,  though 
derailed,  on  the  ties,  and  so  have  prevented  an  accident.  This 
might  or  might  not  have  been  an  an>wer,  depending  upon 
the  question  whether  the  brakesman  could  be  said  to  have  been 
guilty  of  an  infraction  of  the  rules,  if  the  tower-man  had  left 
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the  derailing  switch  open  or  thrown  it  open  before  the  train 
had  entered  upon  that  part  of  the  line  where  its  speed  ought 
to  have  been  reduced,  because  the  engine  driver  and  trainmen 
would  have  then  seen  that  the  line  was  set  against  them, 
and  could  have  brought  the  train  to  a  stop :  Holden  v.  Grand 
Trunk  K.  W.  Co.,  5  O.L.R.  301,  2  O.W.li.  80.  But  here  the 
tower-man  closed  the  line  against  the  advancing  train,  and 
opened  the  derailing  switch  at  a  moment  when  nothing  coidd 
be  done  by  the  crew  to  save  it,  so  that  the  proximate  cause  of 
the  accident  was  his  neglect,  and  not  their  disobedience  of 
orders. 

As  to  the  damages.  The  amount  is  larger  than  I  think 
1  should  have  been  disposed  to  award,  but  plaintifl'  suffered 
some  very  severe  and  serious  injuries,  and  his  whole  physical 
and  mental  system  sustained  a  shock  of  which  it  may  well  be 
that  the  end  is  not  yet.  I  am  unable  to  say  that  the  jury 
have  been  influenced  by  matters  which  they  ought  not  to  have 
taken  into  consideration,  or  that,  in  all  the  circumstances, 
the  amount  awarded  is  not  one  which  12  reasonable  men 
might  not  have  thought  fair. 

We  cannot,  therefore,  interfere  with  the  verdict  and 
judgment,  and  must  dismiss  the  appeal. 

Moss,  C.J.O.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 


Cartwrigiit,  Master.  November  18tii,  1905. 

chambers. 

BAYLY  V.  WELLINGTON  DRESSED  MEATS  CO. 

HANRAHAN  v.  WELLINGTON  DRESSED  MEATS  CO. 

Dismissal  of  Action — Failure  to  Proceed  to  Trial — Breach  of 
Undertaking — Excuse  for  Delay — Terms — Costs. 

Motions  by  defendants  to  dismiss  actions  for  want  of  pro- 
secution, in  violation  of  undertakings  to  go  to  trial  at 
Guelph  on  3rd  October,  1905. 

H.  Guthrie,  K.C.,  for  defendants. 

A.  Hoskin,  K.C.,  for  plaintiffs. 

The  Master  : — The  facts  are  not  in  dispute.  The  default 
was  occasioned  by  failure  of  plaintiff  Bayly  to  return  in  time 
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from  Europe.  Notice  of  trial  was  given  on  14th  September. 
On  30th  September  Bayly's  partner,  with  a  view  to  postpone- 
ment, made  affidavit  that  Bayly's  absence  was  caused  by  an 
accident  to  the  steamer  "  Victorian,"  in  which  Bayly  had  a 
free  passage,  and  which  should  have  sailed  on  14th  Septem- 
ber. The  7th  paragraph  of  that  affidavit  says  that  "  Bayly, 
being  an  employe  of  the  Dominion  government,  had  a  re- 
turn passage  paid  on  a  Canadian  steamer  by  the  said  govern- 
ment, and  to.  have  taken  any  other  line  then  in  harbour 
would  necessitate  paying  his  own  passage."  It  is  not  even 
suggested  that  he  was  unable  to  get  passage  in  another 
steamer.  .  .  .  It  is  unnecessary  to  say  that  there  is  no 
valid  excuse  for  violating  his  undertaking,  more  especially 
after  these  actions  have  been  pending  over  two  years,  and 
after  defendants  had  agreed  to  allow  the  spring  assizes  to  pass 
to  suit  Mr.  Bayly's  personal  convenience  and  profit.  If  his 
own  action  were  summarily  dismissed  with  costs,  he  cK)uld 
only  have  himself  to  blame.     .     .     . 

He  must  now  undertake  to  go  to  trial  at  the  Hamilton 
winter  assizes  and  pay  all  such  costs  (including  those  of 
this  motion)  as  would  be  taxed  if  trial  had  been  postponed 
cii  payment  of  costs  of  the  day.  Payment  to  be  made  within 
a  week  after  taxation.  In  default  of  either  of  these  con- 
ditions, the  action  will  be  dismissed  with  costs. 

In  the  other  action  the  matter  is  different.  Hanrahan 
is  not  responsible  for  Bayly's  default.  He  is  the  most  import- 
ant witness  for  plaintiff  in  that  action ;  it  is  the  ordinar}*  case 
of  postponement;  and  the  motion  must  be  dismissed  on  an 
undertaking  to  go  to  trial  at  Hamilton  as  in  the  Bayly  case. 
The  costs  of  this  motion  will  be  in  the  cause.     .     .     . 


Street.  J.  Xov;ember  18th,  1905. 

TRIAL. 

TOWNSHIP  OF  ELMSLEY  SOUTH  v.  MILLER. 

Way — Establishment  of  Public  Highway — Trespass  Road  — 
Survey — By-law — Notkes — Presumption — Public  User  — 
Expenditure  of  Public  Money — Statute  Labour — Acquies- 
cence by  Laud  Owners — Temporary  Closing — Fences — In- 
junction — Declaration, 

Action  to  restrain  defendants,  Robert  Miller  and  James 
Hughes,  from  obstructing  a  certain  alleged  highway,  called 
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the  Bay  Boad,  in  the  township  of  Elmsley  South,  and  for 
a  declaration  that  it  was  a  public  highway. 

Defendants  denied  that  the  Bay  Road  was  a  highway, 
and  claimed  as  their  own  property  the  places  upon  which 
the  obstructions  were  placed. 

J.  H.  Moss,  B.  E.  Sparhain,  Smith's  Falls,  and  W.  McCue, 
Smith's  Falls,  for  plaintiffs. 

J.  A.  Allan,  Perth,  for  defendants. 

Street^  J. : — Before  1852  persons  desiring  to  travel  from 
the  5  th  concession  line  adjacent  to  where  it  runs  into  the 
Rideau  lake,  were  in  the  habit  of  leaving  that  line  at  a  place 
some  300  feet  to  the  north-east  of  the  lake,  and  travelling  in 
a  south-westerly  direction  over  the  north-westerly  comer  of 
lot  18  in  the  4th  concession,  the  northerly  part  of  lot  19  in 
the  4th  concession,  parallel  to  the  edge  of  the  lake,  and 
across  the  middle  of  the  northerly  or  rear  half  of  lot  20  in 
the  4th  concession,  to  the  Perth  Road,  otherwise  called  the 
Ferry  Road.  Prior  also  to  that  year  there  was  a  good  deal 
of  travel  upon  another  road  or  track  leading  from  the  4th 
concession  line  upon  lot  19  in  the  4th  concession,  in  a  north- 
erly direction,  to  the  point  marked  "  3400 "  upon  Mr. 
Moore's  map  (exhibit  2),  just  across  the  line  between  lots 
19  and  20  in  the  4th  concession,  and  thence  in  a  northerly 
direction  upon  the  line  of  the  present  road  to  the  southerly 
comer  of  the  Bay  shewn  upon  that  plan,  crossing  the  first 
mentioned  road  or  track  at  the  point  marked  "  2200,"  then 
striking  into  the  second  and  following  it  to  a  creek  near  the 
point  "  3400."  From  that  point  the  survey  departed  from 
the  road  hitherto  travelled  and  struck  off  in  a  southerly  dir- 
ection across  the  corner  of  the  north  half  of  lot  20  until  it 
struck  the  division  line  between  the  north  and  south  halves 
of  that  lot,  which  it  then  followed  in  a  westerly  direction 
to  the  Perth  Road.  Having  obtained  this  survey,  which  was 
evidently  intended  as  a  survey  of  the  existing  travelled  track 
from  the  5th  concession  line  to  the  little  creek  near  the  point 
"3400,"  the  council  passed  a  by-law  establishing  the  whole 
ad  a  public  highway  having  a  width  of  40  feet.  The  road  so 
established  or  intended  to  be  established  appears  to  have  been 
a  naturally  good  and  easy  one,  except  the  part  of  it  which 
ran  from  the  point  "4443"  to  the  Perth  Road;  at  that 
point  a  swamp  rendered  it  difficult,  and  the  travel  upon  it. 
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instead  of  following  the  line  between  the  north  and  south 
halves  of  lot  20,  continued  straight  on  from  the  point 
"  4443  "  across  the  comer  of  the  south  half  of  lot  20,  strik- 
ing the  Perth  Hoad  at  a  point  150  feet  or  thereabouts  to  the 
south  of  the  point  "  4880/*  The  persons  who  then  owned  the 
north  and  south  halves  of  lot  20  were  consenting  parties  to 
the  establishing  of  the  road  intended  by  the  by-law,  and  each 
of  them  gave  half  of  the  width  of  the  portion  of  it  which  ran 
between  their  lots.  The  owner  of  the  north  half  of  lot  20 
then  closed  the  road  which  had  previously  been  used  across 
the  middle  of  his  lot,  and  the  road  which  had  theretofore 
been  travelled  through  lot  19.  Southerly  from  the  point 
"  3400  '*  to  the  4th  concession  was  also  closed  and  disused. 

On  13th  May,  1854,  one  Hichard  Smith  made  written 
application  to  the  council  to  permit  the  statute  labour  of  5 
men,  of  whom  William  Luby  was  one,  to  be  performed  "  upon 
the  lately  laid  out  road  between  the  4th  and  5th  concessions 
across  lot  No.  20.'* 

About  1864  or  1865  the  timber  on  the  road  from  the 
Ferry  Road  to  the  little  creek  was  cut  out  by  A.  W.  Covell, 
who  had  been  appointed  overseer  of  highways  in  the  town- 
ship in  1859,  and  his  son,  upon  allied  authority  of  the 
council.  Their  right  to  cut  this  timber  was  disputed  at  the 
time  by  one  Thomas  Smith,  who  was  or  claimed  to  be  owner 
of  the  south-east  half  of  the  north  half  of  lot  20. 

In  May,  1863,  a  petition  was  presented  to  the  council 
referring  to  the  road  leading  from  the  Eideau  waters  to  the 
Perth  Road,  surveyed  by  John  Riddell  several  years  since, 
stating  that  it  had  not  been  put  in  a  state  fit  for  public 
travel,  and  asking  for  a  grant  of  £10  from  the  township 
funds  for  the  purpose.  Among  the  persons  signing  the  peti- 
tion are  Edward  Luby,  who  was  then  living  on  the  easteriy 
half  of  lot  19  in  the  4th  concession,  A.  W.  Covell,  above 
mentioned,  who  owned  the  south  half  of  lot  SO  in  the  4th  con- 
cession, Thomas  Smith,  who  claimed  to  be  owner  of  the 
south-east  half  of  the  north  half  of  20,  James  Deacon,  whose 
wife  Harriet  Deacon  (formerly  Harriet  Smith)  owned  the 
nori:h-we8t  half  of  the  nori;h  half  of  lot  20,  and  some  other 
persons,  Edward  Petty  and  James  Wood,  whose  names  cor- 
respond with  those  of  persons  owning  land  up  in  the  5th  con- 
cession. This  petition  was  finally  dealt  with  by  the  council 
on  30th  May,  1864,  when  $12  was  granted  and  two  com- 
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missionera  were  appointed  to  let  out  the  work  by  public  auc- 
tion and  expend  the  money.  Then  a  contract  signed  by  A. 
W.  Covell  and  the  two  commissioners  is  produced  from  the 
custody  of  the  council,  declaring  that  he  has  taken  the  con- 
tract at  public  auction,  and  agrees  to  put  in  a  culvert  at  the 
junction  of  the  surveyed  road  with  the  Perth  Road  and  to 
put  in  good  stone  for  a  distance  of  12  rods  and  12  feet,  the 
stone  to  be  8  feet  wide  and  8  inches  thick,  and  the  price  to 
be  95  cents  a  rod. 

On  24th  September,  1866,  upon  the  petition  of  Edward 
Luby  and  others,  the  council  granted  $16  to  be  laid  out 
"  on  the  road  known  as.  the  Bay  Eoad,*'  and  appointed  a 
commissioner  to  lay  it  out. 

The  evidence  shews  that  when  the  culvert  and  stone  con- 
tracted to  be  put  in,  in  May,  1864,  by  A.  W.  Covell,  had  been 
put  in,  the  road  was  a  good  one  for  its  whole  length  from  the 
5th  concession  to  the  Perth  Road,  and  was  regularly  travelled 
by  the  public  from  that  time  forward  down  to  the  time  it 
was  obstructed  by  defendants,  shortly  before  this  action  was 
begun.  The  portion  of  it  between  the  Perth  Road  and  the 
lake  was  much  used  down  to  1885  or  1890  for  the  carriage 
of  lumber  and  wood,  there  being  a  saw-mill  owned  by  A.  W. 
Covell  upon  the  south  half  of  lot  20  in  the  4th  concession; 
the  whole  road  is  shewn  to  have  been  used  for  all  sorts  of 
needs  of  the  farmers  in  the  neighbourhood;  the  threshing 
machines  which  they  used  were  drawn  up  and  down  it  with- 
out difficulty,  and  they  went  to  and  from  their  market  at 
Perth  over  it. 

On  23rd  February,  1874,  Harriet  Deacon,  who  owned 
a  part  of  lot  20  in  the  4th  concession,  through  which  the 
road  ran,  claimed  compensation  from  the  township  for  the 
portion  of  her  land  occupied  by  it,  and  gave  formal  notice 
of  her  appointment  of  an  arbitrator  to  fix  the  amount  of 
the  compensation ;  and  on  12th  November,  1875,  she  obtained 
an  order  from  the  County  Judge  requiring  the  c6rporation  to 
shew  cause  why  they  should  not  appoint  their  arbitrator. 
The  council  referred  the  matter  to  their  solicitor,  but  no 
minute  of  any  further  action  appears.  This  Harriet  Deacon 
was  the  predecessor  in  title  of  defendant  Robert  Miller. 

On  11th  September,  1876,  a  petition  was  presented  to 
the  council  from  Joseph  Thompson  and  others  for  a  grant  of 
money  to  repair  "  the  Bay  Road.*' 
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Lot  19  in  the  4th  belonged  to  some  persons  named  Arnold 
at  the  time  the  b3'-law  was  passed  in  1852.  Before  1849 
Thomas  Hughes,  the  father  of  defendant  James  Hughes, 
squatted  on  the  lot.  About  1849  one  Luby  vrent  to  live  on 
the  easterly  half  of  the  lot,  having  purchased  from  Hughes 
his  squatter^s  interest  in  that  half.  The  Lubys  continued  to 
live  there  until  1869,  when  they  left  the  lot,  selling  back  their 
improvements  to  Hughes.  In  1883  Thomas  Hughes  pur- 
chased the  lot  from  the  Arnolds,  and  he  died  about  1891  or 
1892,  in  possession,  having  devised  the  lot  to  his  widow, 
Ellen,  who  in  1892  conveyed  it  to  James  Hughes,  the  de- 
fendant. 

The  Lubys,  while  in  occupation  of  the  easterly  half  of  the 
lot,  frequently  between  1863  and  1869  did  statute  labour 
upon  it,  as  also  did  Alexander  McDonald  the  elder,  and  his 
son  Alexander  McDonald,  and  John  Murphy,  the  last  two 
of  whom  gave  evidence  at  the  trial. 

About  1870  Thomas  Hughes,  then  being  in  possession  of 
the  north  half  of  lot  19  in  the  4th  concession,  went  to  the 
council  and  applied  to  them  for  leave  to  put  up  bars  across 
the  road  at  the  points  "  2200  "  and  "  526  "  shewn  on  the 
map,  the  reason  for  the  request  being  that  his  cattle  could 
then  get  to  the  lake  for  water  without  being  able  to  stray 
up  or  down  the  road  off  his  lot.  It  is  evident,  therefore,  that 
at  this  time  there  must  have  been  a  fence  along  the  easterly 
side  of  the  road  south  of  "  2200,"  and  also  north  of  it  to  the 
lake,  otherwise  the  request  would  have  had  no  force.  The 
council  refused  to  authorize  him  to  put  up  the  bars,  but  told 
him  that  if  he  chose  to  put  them  up,  they  themselves  would 
not  interfere  with  them.  Hughes  again  went  to  the  council 
.  .  .  .  (in  1873)  and  asked  them  to  take  steps  to  close 
the  road,  but  they  refused  this  request. 

Thomas  Hughes  and  his  son,  the  defendant,  appear  to 
have  put  bars  across  the  road  at  the  east  and  west  bQundaries 
of  lot  19,  from  time  to  time  since  the  year  1870  or  there- 
abouts. Sometimes  the  persons  travelling  the  road  broke 
down  the  bars  or  took  them  down  without  replacing  them; 
at  other  times  they  replaced  them  after  passing  through.  One 
])orson  only  seems  to  have  been  forbidden  to  pass  along  the 
road,  and  this  was  because  he  refused  to  put  up  the  bars 
after  ])assing  through,  and  he  was  permitted  to  proceed  upon 
putting  them  up.     This  took  place  about  189G.     .     .     . 
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Within  the  past  two  years  defendant  Hughes  went  to  the 
council  and  asked  them  to  have  the  road  surveyed  so  that* 
he  might  know  where  to  put  his  fence. 

The  travel  upon  the  Bay  Road,  e.-pecially  the  portion 
between  the  5th  concession  and  point  "2200/'  fell  off  a  good 
deal,  owing  to  the  opening  of  other  roads,  but  a  certain 
amount  of  public  travel  has  always  passed  over  it,  and  since 
the  late  attempts  to  close  it  have  been  made,  the  travel  has 
much  increased.  When  defendants  obstructed  the  road 
shortly  before  this  action,  plaintiffs  passed  a  by-law  to  have 
the  obstructions  removed  and  the  road  left  open. 

We  have,  therefore,  this  position:  that  a  trespass  road, 
which  had  been  used  before  1852,  was  in  that  year  surveyed 
by  order  of  the  township  council  and  laid  out  with  certain 
alterations  at  its  southern  extremity,  and  declared  by  by-law 
to  bo  a  public  highway;  that  this  by-law  was  at  once  acted 
on  and  treated  as  valid  by  the  owners  of  lot  20,  the  land 
at  the  southern  extremity;  and  that  the  road  laid  out  by  it 
was  recognized  as  a  public  highway  which  could  not  be  closed 
without  the  authority  of  the  council,  by  the  occupants  of  lot 
19,  who  afterwards  became  the  owners  of  that  lot,  and  who 
did  not,  on  becoming  owners,  contest  the  right  of  the  public 
to  travel  over  it;  that  the  owners  of  lot  18  have  never  offered 
any  objection  to  the  public  right  of  travel  over  the  portion 
passing  through  that  lot;  that  public  money  has  been,  on  at 
least  two  occasions,  expended  upon  the  road;  that  statute 
labour  has  been  frequently  performed  upon  it,  sometimes  by 
the 'Order  of  the  pathmasters,  at  others  with  their  permission; 
and  that  the  adjoining  lands  have  been  for  the  most  part 
fenced  off  by  the  owners  from  the  road. 

The  bars  put  up  by  Hughes  and  his  son,  the  defendant, 
upon  the  road  at  the  points  "  2200  ''  and  "  526,"  T  must  find 
were  put  there  with  the  consent  of  plaintiffs,  not  as  stopping 
the  road,  but  for  the  convenience  of  the  persons  who  put  them 
up,  and  who,  except  upon  a  single  occasion  in  1896,  never 
attempted  to  exercise  the  right  to  stop  the  public  from  pass- 
ing along  the  road. 

The  continuing  of  the  line  fence  between  19  and  20  across 
'fihe  road  for  a  short  time  was  at  a  date  which  is  not  fixed; 
it  was  disputed  by  the  persons  using  the  road,  the  fence  was 
knockwl  down  and  was  not  renewed.  Against  these  objections 
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on  the  part  of  the  Hughes  family  to  the  road^  we  have  their 
^application  to  the  council  recognizing  it  as  a  public  road, 
and  finally  the  fact  that  in  1904  defendant  Hughes  conveyed 
part  of  his  land  to  Grey  by  a  description  which  is  bounded 
on  the  south  by  "the  road  commonly  known  as  the  Bay 
Road." 

At  the  time  the  by-law  of  September,  1852,  was  passed, 
the  Municipal  Act  provided,  as  it  always  since  has  done, 
that  no  by-law  for  opening  a  highway  should  be  passed  until 
notices  had  been  posted  up  a  month  previous  to  its  passing 
in  6  public  places  iu  the  neighbourhood.  Defendants  here 
object  to  the  reception  of  the  by-law  of  September,  1852, 
as  giving  any  rights  to  the  township,  because  there  is  no 
evidence  that  the  required  notices  were  given. 

The  long  user  of  the  road,  however,  by  the  public  as  a 
highway  since  the  passing  of  the  by-law,  without  objection 
of  any  kind  for  many  years,  coupled  with  the  expenditure 
of  public  money  and  the  performance  of  statute  labour  upon 
it,  affords  sufficient  ground  for  applying  the  presumption  that 
the  by-law  was  legally  passed:  Palmatier  v.  McKibbon,  21 
A.  E.  441 ;  Dickson  v.  Kearney,  14  S.  C.  E.  743.  The  road 
which  has  been  travelled  is  consistent  throughout  its  entire 
length  with  that  laid  out  by  the  surveyor  and  set  out  in  the 
by-law,  and,  although  there  may  have  been  inaccuracies  in 
the  description  which  would  have  rendered  it  difficult,  even 
at  the  time,  to  lay  out  the  road  exactly  from  the  description, 
the  assent  of  the  land  owners  to  the  road  as  actually  laid 
out,  is  sufficient  to  confirm  it  as  it  stands,  and  has  so  long 
stood  and  been  travelled. 

Holding  the  by-law  good,  as  I  do,  I  think  a  width  of  40 
feet  was  established  by  it,  and  that  this  width  should  be 
taken  as  extending  20  feet  on  each  side  of  the  general  direc- 
tion of  the  travelled  portion. 

Plaintiffs  are  .  .  .  entitled  to  a  declaration  that  the 
road  as  travelled  and  laid  out  from  the  5th  concession  to  the 
Perth  Eoad  upon  ilr.  Moore's  plan,  is  a  public  highway,  40 
feet  in  width,  and  to  an  injunction  restraining  defendants 
from  closing  or  obstructing  it. 

Defendants  must  pay  the  costs  of  the  action. 
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Cartwright,  Master.  November  18th,  1905. 

chambers. 

EVANS  V.  JAFFRAY. 

Evidence — Reference — New  Master — Adoption  of  Evidence 
Taken  before  Former  Master — Order  Requiring  —  Juris- 
diction  of  Master  in  Chambers. 

Motion  by  plaintiff  for  an  order  requiring  the  Master 
at  Sandwich  to  adopt  the  proceedings  and  evidence  already 
taken. 

Yhe  reference  had  been  going  on  for  some  time  before 
the  predecessor  of  the  present  Master,  and  a  considerable 
J! mount  of  evidence  had  been  taken,  so  that  a  copy,  it  was 
.«?tated,  cost  plaintiff  $90.  This  evidence  defendants  were  un- 
willing to  allow  to  be  used  by  the  present  Master. 

W.  J.  Boland,  for  plaintiff. 

B.  McKay,  for  defendants. 

The  Master: — In  Holmested  &  Langton's  Judicature 
Act,  2nd  ed.,  p.  8(>5,  it  is  said  that  in  such  a  case  an  order 
may  be  made,  not  such  as  plaintiff  desires,  but  only  giving 
power  to  the  new  Master  to  adopt  proceedings  already  taken. 
For  reasons  that  will  readily  suggest  themselves,  it  would  not 
seem  likely  that  a  Master  would  be  ordered  to  adopt  evidence 
not  given  before  him,  unless  it  was  of  a  formal  character, 
nor  would  such  a  course  be  fair  to  the  parties  in  all  cases : 
8oe  Be  Solicitor,  6  0.  W.  B.  422. 
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Wliat  strikes  me  as  the  proper  course  would  be  for  the 
Master  to  take  the  evidence  again  if  defendants  insist  on  this 
being  done.  Then,  if  plaintiff  desired,  the  Master  should 
epocially  report  the  facts  and  state  whether  the  refusal  was 
reasonable,  and  let  the  Court  deal  with  the  costs  of  the  refer- 
ence as  might  seem  just. 

Something  was  said  on  the  argument  as  to  the  powers  of 
the  present  Master  to  proceed  with  the  reference.  The  order 
was  made  by  the  Court  of  Appeal  in  June,  1904,  and  the 
present  Master  was  only  appointed  on  26lh  July,  1905.  His 
power  to  act,  however,  seems  to  be  put  beyond  all  question 
by  tlie  judgment  in  Re  Glen,  Fleming  v.  Curry,  27  A.R.  144. 

As  the  Master  in  Chambers  would  have  no  power  to  make 
an  order  of  reference,  it  does  not  seem  that  he  can  make  such 
an  order  as  is  asked  for  here,  even  if  it  ought  to  be  made. 
If  any  such  relief  can  be  had,  it  must  be  granted  by  the 
Court  itself 

[Reference  to  Anon.,  4  Jur.  858.] 

Motion  dismissed  without  costs. 


November  18th,  1905. 
divisional  court. 
LEVI,  BLUMENSTIEL,  &  CO.  v.  EDWARDS. 

Sct'Off — Claim  and  Counterclaim — Debt  and  Costs — Powers 
of  Trial  Judge— Rules  253,  1130,  1164,  1165— Solid  tor  i, 
Lim. 

Appeal  by  defeudant  from  order  of  Anglin,  J.,  5  0.  W. 
R.  TOC)  (sub  nom.  Blumenstiel  v.  Edwards),  in  settling  the 
minute^  of  judgment  pronounced  at  the  trial,  directing  that 
there  should  be  a  set-oflf  of  the  damages  and  costs  awarded 
to  defendant  upon  his  counterclaim  against  the  much  larger 
sum  awarded  to  plaintiffs  for  debt  and  costs  in  the  action. 

The  set-oif  was  resisted  upon  the  ground  that  the  effect 
would  be  to  prejudice  the  solicitor's  lien  for  his  costs  of 
the  counterclaim. 

The  appeal  was  heard  by  Falconbridoe,  C.J.,  Street.  J., 
Brtttox,  J. 

1?.  ^loKay,  for  defendant. 

P:.  E.  a.  DuYernot  and  G.  M.  Clark,  for  plaintiffs. 


LEVI,  BLUMENSTIEL.  d  CO.  v.  EDWARDS,  735 

Street,  J.: — The  effect  of  the  first  part  of  Eule  1165 
seenis  to  be,  that  if  A.  has  judgment  against  B.  for  paym^it 
of  a  sum  of  money,  and  B.  has  judgment  against  A.  for  a 
sum  of  mone}^,  which  includes  costs  due  B.'s  solicitor,  A. 
cannot  insist  on  having  B/s  judgment  set  off  against  his 
own,  if  the  effect  of  the  set-off  would  be  to  prejudice  the  lien 
of  B.'s  soiicitor  for  his  costs  of  obtaining  B.'s  judgment.  The 
latter  part  of  the  Eule  entitles  either  party  in  an  action  to 
ha\  e  interlocutory  costs  awarded  against  him  set  off  against 
his  claim  in  the  same  action  without  regard  to  the  lien  of 
the  solicitor  for  such  costs. 

It  is  argued  here  by  defendant  (plainti5  in  the  counter- 
claim) that  the  first  part  of  Rule  1165  applies,  because  the 
action  and  the  counterclaim  are  to  be  treated  as  two  distinct 
actions. 

It  is  true  that  for  the  purposes  of  taxation  of  costs,  and 
for  many  other  purposes,  an  action  and  a  counterclaim  are 
treated  as  distinct  actions ;  but  for  the  purpose  of  execution 
for  the  final  balance  between  the  amount  recovered  by  plain- 
tiff for  debt  and  costs  and  that  recovered  by  defendant  on  his 
counterclaim  for  debt  and  costs,  there  is  only  one  action: 
Westacott  v.  Bevan,  [1891]  1  Q.  B.  774;  Stumore  v.  Camp- 
bell, [1892}  1  Q.  B.  314. 

Rule  253  is  consistent  with  Rule  1165  only  by  treating  a 
counterclaim  as  a  part  of  the  action  in  which  it  is  set  up, 
because  Rule  253  expressly  provides  for  the  striking  of  a 
balance  by  way  of  set-off  between  the  amount  recovered  by 
the  plaintiff  and  that  recovered  by  the  defendant  upon  his 
counterclaim.  It  is  argued  that  Rule  253  is  not  in  terms 
applicable  here,  because  the  balance  is  not  in  favour  of  de- 
fendant, but  Rules  252  and  253  must  be  read  together.  It 
would  be  unreasonable  to  construe  these  Rules  as  meaning 
that  the  only  case  in  which  a  balance  is  to  be  struck  is  that 
in  which  the  defendant's  claim  is  found  to  exceed  the  plain- 
tiff's. 

Treating  the  action  and  the  counterclaim  as  together  con- 
stituting the  action  for  the  purpose  of  ascertaining  the  ulti- 
mate balance  for  which  execution  is  to  issue,  we  have  further 
in  Rule  11(54  a  special  authority  for  setting  off  the  costs  tax- 
able to  the  defendant  against  those  taxable  against  him, 
without  any  saving  of  the  solicitor's  lien. 

Appeal  dismissed  with  co-ts. 
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Palconbridge,  C.J.,  gave  reasons  in  writing  for  the 
Kame  conclusion,  referring  to  liules  1165  and  1130;  Link 
V.  Bush,  13  P.  R.  425;.Pringle  v.  Gloag,  10  Ch.  D.  680. 


Scott,  Local  Master.  November  3rd,  1905. 

cuambers. 

IMPERIAL  .BANK  OF  CANADA  v.  MARTIN. 

Pleading — Statement  of  Defence  —  Motion  for  Leave  to  Add 
New  Defence — Mortgage  Action — Illegal  ConsideraHon  — 
Bank — Future  Advances — Affidavits  of  Merits — Delay. 

Application  by  defendant  for  leave  to  amend  statement 
of  defence. 

F.  R.  Latchford,  K.C.,  for  defendant. 

Travers  Lewis,  Ottawa,  for  plaintiffs. 

The  Master: — The  action  is  brought  for  redemption  or 
sale  under  a  mortgage  on  defendant's  house.  The  mortgage 
purports  on  its  face  to  have  been  given  as  security  for  the 
repayment  of  all  indebtedness  and  liabilities  of  defendant, 
and  of  him  trading  as  Martin  &  Co.,  existing  at  its  date. 

The  defence  originally  sot  up  was  that  the  debt  for  which 
tl-e  mortgage  was  given  had  been  paid  in  whole  or  in  part. 
It  appears,  however,  from  defendant's  examination  for  dis- 
covery, that  only  a  part  repayment  is  claimed.  The  defen- 
dant now  asks  leave  to  add  to  his  defence  the  following 
paragraph : — "  5.  That  the  said  mortgage,  while  purporting 
to  be  given  as  collateral  security  for  a  past  indebtedness,  was 
in  fact  and  in  truth  given  without  consideration  and  for  an 
illrgal  consideration,  namely,  the  agreement  on  the  part  of 
the  plaintiffs  to  make  to  the  defendant  future  advances  for 
ihe  purposes  of  his  said  business." 

The  plaintiffs  resist  the  application  on  the  grounds,  first, 
rTfat  the  paragraph  discloses  no  defence  good  in  law,  and. 
-^ecijndly,  that  the  defendant's  affidavit  of  merits  is  not  suflS- 
iiienlly  specific. 

With  regard  to  the  first  ground,  a  party  should  not  of 
enuriie    have  leave  to  set  up  a  plea  which  is  clearly  bad  in 
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law.  Such  a  plea,  if  set  up,  would  be  struck  out  on  motion, 
though  the  motion  could  only  be  entertained  by  a  Judge  sit- 
ing in  Court.  Taking  the  proposed  paragraph  as  it  stands, 
the  defence  set  up  is,  I  think,  clearly  good  in  law.  The 
plaintiffs,  however,  say  that  it  must  be  read  in  the  light  of 
defendants  examination  for  discovery.  It  is  plain  from  the 
latter  that  there  was  in  fact  a  debt  existing  at  the  date  of 
the  mortgage,  but  the  defendant  now  allies  that  by  a  secret 
agreement  the  mortgage  was  given  to  secure  further  ad- 
vances as  well.  Even  under  the  pleadings  as  they  now 
stand,  plaintiffs  cannot  recover  any  indebtedness  accruing 
after  the  date  of  the  mortgage.  If  on  a  reference  to  take 
the  account  any  such  item  were  claimed,  it  would  have  to  be 
disallowed.  But  defendant  goes  further,  and  contends  that 
owing  to  the  consideration  being,  as  he  alleges,  in  part  il- 
legal, the  mortgage  is  wholly  void  and  is  not  a  valid  secur- 
ity even  as  to  the  pre-existing  debt.  If  this  defence  is  good 
in  law,  defendant  should  have  the  right  to  set  it  up,  and, 
even  if  there  is  any  reasonable  doubt  about  it,  he  should 
have  the  benefit  of  that  doubt.  In  this  view  I  should,  I 
think,  make  the  order  asked.  The  plaintiffs  will  not  be  pre- 
judiced, even  in  the  matter  of  delay-  They  have  a  motion 
now  pending  before  a  High  Court  Judge  for  a  judgment 
for  redemption  or  sale,  with  a  reference  to  take  the  account. 
If  the  Judge  who  disposes  of  that  motion  is  of  opinion  that 
the  new  plea  is  not  good  in  law,  he  can  of  course  give  the 
plaintiffs  judgment  notwithstanding  it. 

With  regard  to  the  other  ground  on  which  plaintiffs  op- 
posed the  motion,  defendant's  case  would  certainly  have 
been  stronger  had  he  seen  fit  to  depose  more  specifically  to 
the  facts  on  which  he  proposes  to  rely  in  support  of  his 
defence.  Still  he  swears  that  the  defence  is  good  on  the 
merits,  and  that  the  motion  is  not  made  for  the  purpose  of 
delay,  and  I  do  not  know  that  he  is  strictly  bound  to  go 
any  further.  The  delay  in  making  the  motion  was  also  ad- 
verted to,  but  it  is,  I  think,  satisfactorily  explained  in  the 
affidavits.  The  solicitor  who  originally  took  the  instruc- 
tions for  the  defence  was  called  out  of  town  and  has  only 
just  returned,  the  pleading  having  been  prepared  and  the 
other  proceedings  taken  by  his  firm  in  his  absence. 

The  motion  will  therefore  be  granted,  with  costs  to  plain- 
tiffs in  any  event. 
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I  was  referred  on  the  argument  to  the  following  cases: 
Williams  v.  Leonard,  16  P.  R.  544,  17  P.  R.  73,  26  S.  C.  R. 
406;  Tildersley  v.  Harper,  10  Ch.  D.  396;  Lawrence  v.  Lord 
Norries,  39  Ch.  D.  213;  Reichel  v.  McGrath,  14  App.  Cas. 
667;  Clark  v.  Wray,  31  Ch.  D.  71;  Annual  Practice,  1905, 
p.  321. 


OsLER,  J. A.  November  18th,  1905. 

C.A. — CHAMBERS. 

UYLAKI  V.  DAWSON. 

Appeal  to  Court  of  Appeal  —  Order  for  New  Trial — Stay  of 
Execution  pending  Appeal  from — Effect  on  New  Trial — 
Motion  for  Removal  of  Stay. 

Motion  by  plaintiffs  for  leave  to  proceed  to  trial  under  an 
order  for  a  new  trial  made  by  a  Divisional  Court  (ante  569), 
notwithstanding  and  pending  defendants'  appeal  from  the 
order  to  the  Court  of  Appeal,  and  for  the  removal  of  the 
stay  (if  any)  caused  by  the  allowance  of  the  security  on  the 
appeal. 

R.  McKay,  for  plaintiffs. 

H.  E.  Rose,  for  defendants. 

OsLER,  J.A. : — A  new  trial  was  ordered  in  this  case  and 
others,  6  0.  W.  R.  569,  by  a  Divisional  Couri:,  with  costs  to 
be  paid  by  the  defendants  (it  would  seem  forthwith)  to  the 
plaintiffs.  The  plaintiffs  have  given  notice  of  trial  for  the 
approaching  Assizes  at  Welland,  and  the  defendants  have 
appealed  to  the  Court  of  Appeal  from  the  order  directing 
the  new  trial,  and  have  given  the  security  required  by  Rule 
S26,  which  has  been  duly  allowed.  A  motion  has  been  made 
before  a  Judge  of  the  High  Court  to  set  aside  the  notice  of 
trial,  and  the  plaintiffs  now  ask — I  understand  that  it  is  on 
such  an  application  that  the  case  is  now  before  me — that 
they  may  be  permitted  to  proceed  to  trial,  notwithstanding 
and  pending  the  appeal,  and  that  the  stay,  if  any,  caused  by 
the  allowance  of  the  security,  may  be  removed. 

The  order  for  a  new  trial,  whether  as  regards  that  relief 
alone  or  as  combined  with  the  order  for  payment  of  costs,  is. 
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in  my  opinion,  ^*  a  judgment  or  order  appealed  from,"  with- 
in the  meaning  of  Hide  827  (1),  and,  therefore,  the  secur- 
ity for  the  appeal  having  been  allowed,  the  execution  thereof 
by  proceeding  to  a  new  trial  or  otlierwise  is  stayed  pending 
the  appeal,  by  force  of  that  liule,  such  judgment  or  order 
not  being  one  of  the  excepted  cases  mentioned  in  the  let- 
tered clauses  following.  The  Eule,  in  short,  is  not  confined 
to  the  case  of  a  judgment  or  order  directing  the  payment  of 
money,  but  extends  generally  to  all  appealable  judgments  or 
orders  which  are  to  be  "  executed "  by  proceedings  to  be 
taken  thereunder  or  in  consequence  thereof. 

In  such  a  case  as  the  present,  it  may,  under  conceivable 
circumstances,  be  in  the  discretion  of  the  Court  to  permit 
the  plaintiff,  on  proper  terms  and  conditions,  to  proceed  to 
a  new  trial  notwithstanding  the  appeal,  so  that  a  verdict  or 
judgment  he  may  obtain  thereof  shall  stand  and  be  avail- 
able if  the  appeal  shall  be  afterwards  dismissed,  but,  as  a' 
general  rule,  1  think  such  permission  ought  not  to  be 
granted,  partly  because  it  may  lead  to  inconvenient  and  em- 
barrassing consequences  in  dealing  hereafter  with  what  is  at 
present  a  competent  appeal,  if  the  plaintiff  should  in  the 
meantime  have  succeeded  in  obtaining  a  verdict  at  the  new 
trial,  and  partly  also  because  proceeding  to  a  new  trial  is  en- 
tirely inconsistent  (or  seems  so  to  me)  with  the  prosecution 
of  a  competent  appeal  from  the  disposition  of  the  first.  How 
the  Court  might  deal  with  the  situation  I  do  not  know,  but 
I  am  not  satisfied  that  1  ought  to  plaee  the  appellants  in  the 
position  of  possibly  losing  the  advantage  of  an  appeal  which 
has  been  regularly  taken  after  proceedings  in  which  the 
respondent  has  presumably  led  all  the  evidence  and  made 
the  best  case  in  his  power.  On  the  other  hand,  if  it  be  held 
that  the  appeal  is  not  affected  by  the  new  trial,  no  matter 
what  may  be  the  result  of  the  latter,  a  great  waste  of  costs 
and  expense  is  inevitably  incurred,  and  the  absurd  spectacle 
may  be  presented  of  an  action  being  dismissed  if  the  appeal 
is  allowed,  although  the  plaintiff  may  have  obtained  a  ver- 
dict and  judgment  on  the  merits. 

In  the  case  before  me  I  do  not  think  that  it  has  been 
made  out  that  the  plaiptiffs  will  be  unable  to  procure  their 
witnesses  at  a  future  trial,  or  that  they  will  be  able  to 
present  their  evidence  in  a  more  favourable  manner  than  it 
has  been  already  given,  i.e.,  through  an  interpreter,  and  the 
appellants  are  willing  and  offer  to  allow  such  evidence  to 
be  read  at  the  next  trial  should  their  appeal  be  dismissed. 
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What  I  have  isaid  is  restricted  to  the  particular  case  of 
proceeding  to  a  new  trial  pending  an  appeal  (which  is  a  step 
in  the  cause)  from  a  judgment  dealing  with  the  first  trial. 
Different  considerations  may  apply  to  collateral  or  interk>- 
cutory  proceedings  or  to  tlie  situation  presented  where  a 
furtlier  appeal  has  been  taken  to  the  Supreme  Court. 

The  respondents'  motion  to  remove  the  stay  is  therefore 
refused.  The  costs  of  the  application  will  be  costs  in  the 
cause. 


Cartwright,  Master.  November  20th,  11)05. 

CHAMBERS. 

\vatp:kall  v.  uniox  pp:troleum  co. 

Discovery  —  Affidavil  (f  Documents  — "Defunct  Company  — 
Accountant, 

•Motion  by  plaintiffs  to  strike  out  statement  of  defence 
and  counterclaim  for  non-compliance  with  order  to  produce. 

J.  A.  Macintosh,  for  plaintiffs. 

J.  V.  Holliss,  for  defendants. 

The  !N[ aster: — The  defendant  company  has  been  out  of 
busine.-s  for  nearly  two  years.  An  afiidavit  on  production 
has  been  made  by  Mr.  Fierheller,  who  was  the  aicountant 
at  that  date,  lie  says  he  is  cognizant  of  all  the  matters  in 
question,  and  his  affidavit  is  more  than  usually  full. 

Mr.  llolliss  also  makes  affidavit  that  Mr.  Fierheller  "  is 
the  only  person  who  has  any  knowledge  of  the  matters  there- 
in deposed  of,"  and  confirms  the  other  statements  in  Mr. 
Fierholler's  affidavit. 

On  this  ^Ir.  Holliss  can  be  cross-examined  if  the  plain- 
tiffs think  that  anything  is  being  kept  back. 

This  1  think  they  should  be  satisfied  with,  as  their 
claim  is  of  a  very  simple  character  ;*  and  the  onus  is  really 
assumed  by  the  defendants. 

In  tlie  case  of  Saskatchewan  Land  and  Homestead  Co.  v. 
Leadlev,  4  0.  W.  R.  39,  378,  the  Divisional  Court  thought 
that  whore  (as  here)  a  company  was  in  a  state  of  suspended 
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animation  and  practically  defunct,  the  same  strictness 
should  not  be  insisted  on  as  in  the  case  of  an  active  corpora- 
tion; and  this  was  approved  by  the  Court  of  Appeal. 

The  motion  is  therefore  dismissed;  costs  in  the  cause. 
The  plaintiffs  can  cross-examine  Mr.  HoUiss  if  they  desire 
to  do  so.  If  they  do,  the  costs  of  that  examination  will  be 
left  to  the  taxing  officer. 


Cartwright,  Master.  November  20th,  1905. 

chambers. 

BARRY  V.  TORONTO  AND   NIAGARA  POWER  CO. 

Sttvimari/  Judgment  —  Rule  610  —  Payment  in!o  Court  — 
Money  Demand — Acceptance  of  Amount  Paid  in  but  not 
in  Full  —  Leave  to  Proceed  for  Balance  —  Pleading  — 
Separation  of  Issues, 

Motion  by  plaintiffs  against  the  defendants  tiie  Electrical 
Development  Company,  (1)  for  judgment  und^r  Rule  CIG 
for  $18,870.69,  and  (2)  for  payment  out  of  Court  to  them 
of  that  sum,  which  had  been  paid  into  Court  by  defendants, 
reserving  to  plaintiffs  the  right  to  proceed  with  the  action 
to  recover  a  larger  sum. 

\V.  E.  Middleton,  for  plaintiffs. 

H.  H.  Macrae  and  J.  H.  Moss,  for  defendants. 

The  Master: — For  the  purposes  of  this  motion  the 
pleadings  may  be  briefly  summarized  as  follows : — 

The  plaintiffs  say:  We  entered  into  a  written  contract 
with  you  to  do  certain  work  at  Niagara  Falls  on  certain  con- 
ditions. We  did  this  work  so  far  as  you  would  allow  us. 
After  crediting  you  with  all  payments  on  account,  you  owe 
U-!  still  $87,831.26  and  interest.  Under  that  contract  we 
deposited  with  you  as  security  $25,000,  which  forms  part  of 
our  claim  aforesaid. 

The  defendants  say:  It  is  true  you  made  the  agreement 
referred  to,  which  was  duly  assigned  to  us.  We  admit  you 
did  work  thereunder  to  the  value   of   $183,647.48,    and  we 
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have  paiil  you  on  account  $148,36G.37.  But  under  that  con- 
tract we  are  entitled  to  charge  you  with  the  cost  of  defective 
work,  $27,628.86,  and  with  $7,652.25  for  other  work  wholly 
left  undone,  which  leaves  a  balance  due  you  of  only  $705.51 
on  the  work. 

We  admit  the  deposit  you  made  and  that  this  with  inter- 
est now  aniounU  to  $28,470.69.  But  from  this,  under  the 
penalty  clause  for  delay  in  compietion,  we  are  entitled  to 
deduct  $9,600,  leaving  a  balance  due  in  respect  of  all  the 
said  matters  of  $18,870.69,  which  sum  we  bring  into  Court 
in  full  iiatisfaction  of  the  plaintiffs'  claim. 

1  note  that  the  balance  of  $705.51  seems  to  have  been 
overlooked  by  defendants  in  arriving  at  the  total  which  they 
have  paid  into  Court. 

The  motion  was  pressed  with  great  energy  and  much 
apparent  confidence.  The  more  I  have  considered  the  mat- 
ter, however,  the  more  certain  it  seems  that  the  motion  can- 
not succeed.  Here  is  no  instance  of  the  not  infrequent  case 
in  which  there  are  separate  and  distinct  grounds  of  action, 
where  an  admission  enables  a  judgment  to  be  given  at  once 
for  one  or  more  of  these  which  are  apart  from  the  others 
and  might  have  formed  the  subject  of  a  separaie  action. 
Here  there  is  nothing  of  the  sort.  There  is  only  one  cause 
of  action,  which  is  the  detennination  of  the  rights  of  the 
plaintiffs  under  the  agreement.  There  may  be  separate 
branches;  and  they  may  be  set  out  in  separate  paragraphs 
( f  the  statement  of  defence,  but  they  are  not  more  distinct 
than  the  separate  items  in  cross-accounts  between  parties 
where  the  plaintiff  is  seeking  to  recover  a  balance,  the 
amount  of  which  the  defendant  disputes,  and  shews  his  good 
faith  by  paying  into  Court  such  sum  as  he  asserts  to  be  the 
balance  '*  in  full  satisfaction  of  the  plaintiff's  claim  in 
respect  of  all  the  matters  "  in  dispute. 

Xo  one  ever  heard  of  a  motion  for  judgment  for  one  or 
more  of  the  items  admitted  by  defendant  in  such  a  case,  and 
liere  the  statement  of  defence  is  nothing  more  in  substance 
than  such  an  account. 

Much  reliance  was  placed  on  the  wording  of  the  12th 
paragraph,  "llie  total  amount  of  wofk  done  by  the  plain- 
tiffs for  the  defendants  the  Electrical  Development  Com- 
pany under  the  said  contract  amounted  to  the  sum  of  $183,- 
^47.48,"  as  an  admission  sufficient  to  justify  the  Court  in 
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making  the  order 'asked  for.  But  without  stopping  to  cite 
&nd  analyze  the  cases  which  can  be  found  in  Holmested  and 
Langton  upon  Rule  616,  it  seems  clear  that  the  proper  rule  is 
that  "  the  whole  pleading  must  be  looked  at ;  and  the  sense 
and  not  merely  the  grammatical  construction  or  the  form 
thereof  is  to  be  regarded  as  the  criterion  of  the  extent  and 
scope  of  the  admission/' 

Application  of  this  principle  makes  the  disposition  of 
the  motion  almost  self-evident. 

The  plaintiffs  say:  We  did  work  for  you  and  you  owe 
us  for  that  and  for  our  deposit — $87,831.20  and  interest. 

The  defendants  say:  Yes,  you  did  some  work,  but  part 
of  it  was  badly  done  and  some  which  you  ought  to  have 
done,  was  not  done  a^  all.  You  did  deposit  with  us,  in  ac- 
cordance with  the  contract,  $25,000,  but  under  the  terms  of 
that  contract  we  are  entitled  to  charge  you  with  $9,600  for 
delay  in  completion,  and  if  this  is  drawn  out  in  the  form  of 
a  debtor  and  creditor  account,  we  say  we  owe  you  $18,870.(5^ 
and  no  more.  This  we  pay  into  Court  "  in  full  satisfaction 
of  your  claim,*'  etc.  As  you  know,  you  can  take  it  out  under 
Rule  423,  and  the  action  will  be  at  an  end.  If  not,  tlien  yon 
must  go  to  trial.  That  is  surely  the  only  possible  meaning 
that  can  be  fairly  given  to  the  statement  of  defence,  and  to 
iijolate  one  or  more  paragraphs  and  on  the  strength  of  them 
to  give  judgment  under  Rule  616  .  .  .  would  make 
Rule  419,  instead  of  a  benefit  to  defendants,  as  it  was  in- 
tended to  be,  if  not  "  a  mockery  and  a  delusion  "  (to  use 
Lord  Denman's  well  known  epigram),  yet  most  surely  '^a 
!?nare." 

It  was  intimated  that  the  matter  would  cerlainly  go 
higlier,  so  that  my  responsibility  is  to  that  extent  lessened. 

I  have,  however,  formed  my  judgment  as  carefully  as  if 
there  were  no  appeal,  and  that  judgment  is  that  this  motion 
f^hould  be  dismissed  with  costs  to  the  defendants  in  the 
cause. 

This  Rule  616  has  been  considered  lately  in  Edward  v. 
Cole,  8  0.  L.  R.  140,  4  0.  W.  R.  112  (sub  nom.  Edwards  v. 
Cook),  and  Barnum  v.  Henrv,  5  0.  W.  R.  56,  9  0.  L.  R. 
319. 
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Meredith,  C.J.  November  20th.  1905. 

WEEKLY    COURT. 

Re  provincial  GROCERS  LIMITED. 

CALDERWOOD'S  CASE. 

Company  —  Winding-up  —  Contributory  —  Subscripli'^n  — 
Attempted  Withdrawal — Covenant  under  Seal — Allotment 
— Conduct  of  Company. 

Appeal  by  the  liquidator  of  the  company  from  an  order 
of  an  official  referee,  dated  12th  September,  1905,  in  the 
cour.-e  of  winding-up  proceedings,  dismissing  a  motion  made 
by  the  liquidator  to  place  John  Calderwood  on  the  ii^t  of 
contributories. 

G.  M.  Clark,  for  the  liquidator. 

J.  E.  Jones,  for  Calderwood. 

Meredith,  C.J.: — The  question  for  decision  is  whether 
the  respondent  was  in  fact  a  shareholder  in  the  company  in 
respect  of  one  share  of  its  capital  stock,  of  $100. 

The  respondent  by  an  instrument  in  writing  under  seal, 
bearing  date  the  29th  July,  1903,  subscribed  for  one  share 
in  the  capital  stock  of  the  company,  and  agreed  to  pay  $100 
for  it,  as  follows:  "  10  per  cent,  on  application,  15  per  cent, 
on  allotment,  25  per  cent,  two  months  thereafter,  and' the 
balance  as  the  directors"  might  seem  advisable. 

The  arrangement  made  by  the  respondent  was  that  the 
company  should  draw  upon  him  for  the  10  per  cent,  payable 
"  on  application,''  and  there  is  a  memorandum  to  that  effect 
on  the  face  of  the  instrument. 

The  respondent,  on  the  following  day,  and  before  any- 
thing had  been  done  by  the  company,  wrote  to  them  can- 
celling his  subscription. 

The  company  drew  on  the  respondent  for  the  10  per 
cent,  payable  on  application,  but  he  refused  to  accept  the 
draft. 

On  IGth  September,  1903,  the  company  wrote  to  the 
respondent  informing    him  that  the  bank  had  notified  the 
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company  that  his  draft  "  for  $10  (being  10  per  cent,  of  sub- 
scription for  one  share  of  Provincial  Grocers  Limited)," 
had  been  returned,  and  informing  him  that  it  was  thought 
that  the  draft  was  allowed  to  come  back  through  error  on 
the  part  of  the  re.-pondent,  and  that  the  bank  had  been  re- 
quertted  to  present  it  again,  and  that  it  was  hoped  the  respon- 
dent would  protect  it, — a  vain  hope,  however,  as  the 
resjpondent  again  declined  to  accept. 

On  8th  September,  1903,  a  resolution  was  passed  by  the 
directors  in  the  following  form: 

**  That  the  stock  now  subscribed  be  allotted  and  notice 
sent  to  each  subscriber  that  we  are  drawing  on  them  for 
their  second  payment." 

The  company  did  not  draw  on  the  respondent  for  the 
second  payment,  and  the  fair  inference  is,  I  think,  that  the 
respondent  was  not  notified  that  the  share  for  which  he  had 
subscribed  \*as  allotted  to  him. 

The  name  of  the  respondent  is  recorded  in  the  book  re- 
quired by  sec.  71  of  the  Ontario  Companies  Act  to  be  kept 
by  the  company,  as  a  shareholder,  holding  one  share;  and 
prima  facie,  therefore,  the  respondent  is  a  shareholder  and 
the  holder  of  one  share. 

Xo  further  application  appears  to  have  been  made  to  the 
respondent  for  payment  in  respect  of  his  share,  and  there 
is  no  evidence  that  he  received  any  notice  of  the  calls  which 
were  subsequently  made  upon  the  shareholders,  nor  any 
notice  of  any  meeting  of  shareholders,  one  of  which  at  least 
was  held  before  the  winding-up  order  was  made,  and  it  does 
not  appear  that  he  was,  after  the  refusal  for  the  second  time 
to  accept  the  draft  for  the  down  payment,  in  any  way 
treated  or  dealt  with  as  a  shareholder. 

The  position  which  the  respondent  occupied  wa^  not,  in 
my  opinion,  that  of  one  who  had  made  a  mere  offer  or  pro- 
j)Osal  to  take  shares,  and  therefore  entitled  to  recall  his  offer 
before  it  had  been  accepted.  The  instrument  which  he 
signed  was  not  a  mere  offer  or  proposal  but  a  subscription 
under  seal  for  one  share,  with  a  covenant  to  pay  for  it  in 
the  manner  mentioned  in  the  instrument,  and  his  position 
is,  therefore,  to  be  ascertained  according  to  the  principles 
upon  which  the  Court  of  Appeal  acted  in  Nelson  Coke  and 
r.as  Co.  V.  Pellatt,  4  0.  L.  R.  481,  1  0.  W.  R.  595. 
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In  order,  however,  that  the  respondent  should  become  a 
shareholder,  it  was  necessar}-  that  the  company  shculd  do 
something  equivalent  to  an  acceptance,  something  either  by 
words  or  conduct  which  satisfies  the  Court  that  the  offer  had 
been  accepted  to  the  knowledge  of  the  person  who  made  it. 

Of  this  I  am  not  satisfied,  notwithstanding  the  pre- 
sumption against  the  respondent,  to  which  I  have  lef erred. 

Looking  at  all  the  circumstances,  the  proper  inference  is, 
I  think,  that  the  company  never  accepted  or  intended  to  ac- 
cept the  respondent  as  a  shareholder  unless  the  down  pay- 
ment of  10  per  cent,  was  made,  and  that,  after  the  definite 
refusal  of  the  respondent  to  make  that  payment,  the  com- 
pany made  it  evident  that  they  had  not  accepted  his  offer. 
The  facts  that  they  did  not  draw  upon  him  for  the  second 
payment,  that  no  further  effort  was  made  to  collect  the  down 
payment,  that  the  respondent  was  not  notified  of  calls  or  of 
meetings  of  shareholders,  support  this  view. 

It  follows  from  what  I  have  said  that,  even  if  the  other 
requirement  to  fix  the  respondent  with  the  liability  of  share- 
holder, i.e.,  that  the  company  had  accepted  the  offer  of  the 
respondent,  were  satisfied,  it  is  not  shewn  that  tlie  fact  that 
the  company  had  done  so  was  communicated  to  him. 

The  appeal  will,  therefore,  be  dismissed,  with  costs  to  be 
paid  by  the  appellant  to  the  respondent. 


Anglin,  J.  November  21st,  1905. 

CHAMBERS. 

REX  V.  WILLIAM  COLLETTE. 

Criminal    Law  —  Vagrancy  —  Conviction  —  Evidence  — 
Habeas  Corpus — Discharge, 

Motion,  upon  return  to  a  writ  of  habeas  corpus,  for  the 
discharge  of  the  prisoner  CoUette,  serving  a  sentence  of  4 
inontlis'  imprisonment  under  conviction  by  the  police  magis- 
trate for  the  city  of  Brantford,  "  for  that  he  on  the  6th  day 
of  October,  1905,  was  a  vagrant,  not  having  any  peaceable 
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profession  or  calling  to  maintain  himself  by,  for  the  most 
part  supporting  himself  by  crime." 

W.  S.  Brewster,  K.C.,  for  the  prisoner. 

J.  B.  Cartwright,  Iv.C,  for  the  Crown. 

AiVGLix,  J.: — Collette  was  arrested  at  the  Commercial 
Hotel,  Brantford,  on  the  6th  October.  He  had  arrived  in 
that  city  from  Montreal  two  days  before,  with  a  man  named 
Percy  Brown,  who  appears  to  have  a  well-established  crim- 
inal record.  Both  shared  the  same  room  at  the  hotel,  and 
their  luggage  consisted  of  a  single  suit  case  used  in  com- 
mon.   On  CoUette's  person  was  found  $40.40  in  money. 

Daniel  McLaughlin,  a  detective  from  Montreal,  gave 
evidence  that  Collette,  though  never  convicted,  was  an  asso- 
ciate of  pickpockets,  and  was  "  known  to  the  police  authori- 
ties of  Montreal  as  a  professional  pickpocket."  There  was 
no  further  material  evidence  against  the  defendant,  though 
a  number  of  circumstances  were  shewn  which  would  create 
a  suspicion  that  his  honesty  may  not  be  indisputable.  Upon 
a  former  occasion  he  had,  when  arrested,  stated  his  name  to 
ho  Lennox.  A  marked  list  of  "  Canadian  Fall  Fairs  "  was 
found  in  his  valise,  etc.  There  was  no  evidence  offered  by 
the  Crown  that  he  had  no  means  of  earning  a  livelihood.  On 
the  contrary,  for  the  defendant  evidence  was  given  by  one 
'i'hompson,  an  engineer  of  the  Montreal  Street  Railway, 
that  the  prisoner  had  been  in  his  employment  as  an  hostler 
for  the  past  two  seasons,  and  during  the  present  year  from 
!March  or  April  until  some  time  in  the  month  of  August, 
earning  $8  per  week. 

Section  207  of  the  Criminal  Code  reads  as  follows: 
^*  Every  one  is  a  loose,  idle,  or  disorderly  person  or  vagrant, 
who,  having  no  peaceable  profession  or  calling  to  maintain 
himself  by,  for  the  most  part  supports  himself  by  gaming  or 
crime,  or  by  the  avails  of  prostitution.^' 

The  evidence  would  not  at  all  warrant  a  conviction  under 
any  of  the  other  sub-clauses  of  sec.  207. 

Assuming  that,  weak  and  unsatisfactory  though  it  be, 
there  is  some  evidence  that  Collette  "for  the  most  part  sup- 
ports himself  by  crime,"  there  is,  in  my  opinion,  no  evidence 
to  warrant  a  finding  that  he  is  a  person  "having  no  peace- 
able profession  or  calling  to  maintain  himself  by."  The 
order  for  discharge  must  therefore  be  frranted  as  asked. 
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November  22nd,  1905. 

DIVISIONAL  COURT. 

SMITH  V.  TRADERS  BANK. 

Appeiil — County  Court — Final  Order  —  Order  Striking  out 
Part  of  Defence  as  Disclosing  no  Beasonable  Answer  — 
Bules  261,  298— Pleading — Cheque. 

Appeal  by  defendants  from  order  of  Judge  of  County 
Court  of  Bruce  in  Chambers,  in  an  action  in  that  Court 
striking  out  paragraphs  2,  4,  5,  and  6  of  the  statement  of 
defence,  as  disclosing  no  reasonable  answer  to  the  action* 
and  motion  by  plaintiff  to  quash  defendants'  appeal,  upon 
the  ground  that  the  order  appealed  from  is  not  final  but 
merely  interlocutor)'. 

The  statement  of  claim  alleged:  (1)  That  on  Ist  August, 
1905,  W.  J.  Pulling  &  Co.,  by  a  cheque  drawn  by  them  on 
defendants^  branch  bank  at  Windsor,  directed  defendants  to 
pay  $425.99  to  J.  E.  Williscroft  or  order.  (2)  That  the 
cheque  was  indorsed  by  Williscroft  to  plainiilt  and  pre- 
sented at  the  Windsor  branch  and  accepted  by  an  officer  of 
the  bank,  and  the  amount  of  it  charged  against  the  account 
of  Pulling  &  Co.  with  defendants.  (3)  That  Williscroft  was 
fhe  servant  and  agent  of  plaintiff,  and  received  the  cheque 
as  such  for  plaintiff,  and  enclosed  it  in  a  letter  to  plaintiff, 
which  letter  never  reached  plaintiff.  (4)  That  tlie  cheque 
was  never  indorsed  by  plaintiff,  but  was  delivered  to  defen- 
dants by  persons  unknown  to  plaintiff,  at  the  Windsor 
branch  and  was  reccivcxi  by  defendants,  who  a^^serted  that 
they  had  paid  it  to  the  holder.  (5)  That  nlaintiff  notifiwl 
defendants  that  the  cheque  had  never  been  indorsed  by  him, 
and  was  his  property,  and  he  demanded  payment,  but  defen- 
<lants  refused  to  pay.  Plaintiff  claimed  $425.99  and 
interest. 

The  statement  of  defence  alleged:  (1)  That  the  cheque 
\\as  never  delivered  to  plaintiff  and  he  never  became  the 
holder  thereof.  (2)  That  plaintiff  did  not  present  the 
r  heque  for  payment  to  defendants,  nor  did  any  one  on  hi- 
behalf.  (3)  That  a  cheque  drawn  by  W.  J.  Pulling  &  Co. 
<»n  defendants  at  their  Windsor  branch,  payable  to  J.  E.  Wil- 
I  scroft  or  order,  and  purporting  to  be  indor-ed  by  him  and 
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others,  was  presented  to  defendants'  Windsor  branch  by  the 
Bank  of  Toronto  at  Samia,  and  paid  to  that  bank.  (4) 
That  afterwards,  upon  suggestion  that  some  of  the  in- 
dorsements upon  the  cheque  were  not  genuine,  the  Bank  of 
Toronto  repaid  to  defendants  the  amount  they  had  pre- 
viously received  upon  the  cheque,  and  defendants  returned 
the  cheque  to  the  Bank  of  Toronto,  upon  receiving  the 
amount,  as  they  were  in  duty  bound  to  do.  (5)  That  defen- 
dants had  no  authority  to  deliver  the  cheque  to  plaintiff.  (6) 
That  defendants  have  always  been  and  are  ready  and  will- 
ing to  pay  the  cheque  when  presented  by  the  person  having 
the  proper  title  thereto,  and  before  action  brought  offered  to 
pay  the  amount  of  the  cheque  to  plaintiff  upon  receiving  a 
proper  bond  of  indemnity,  without  production  of  the  cheque,, 
and  are  still  ready  to  do  so. 

C.  A.  iMoss,  for  defendants. 
G.  H.  Kilmer,  for  plaintiff. 

The  judgment  of  the  Court  (Mui,ock,  C.J.,  Axglin, 
J.,  Clute,  J.),  was  delivered  by 

Anglix,  J.: — It  is  undesirable,  no  doubt,  to  encourage 
appeals  from  orders  made  in  the  course  of  actions  pending 
in  the  County  Courts;  but  it  is  still  more  undesirable  that 
by  pronouncing  an  intermediate  order  (I  advisedly  refrain 
from  using  the  word  ''interlocutory")  the  County  Court 
Judge  should  be  enabled  to  dispose,  without  right  of  appeal, 
of  substantial  rights  of  either  party,  whereas  a  judgment 
disposing  of  the  same  riglits  at  the  trial  can  only  be  pro- 
nounced subject  to  the  right  of  appeal. 

In  my  opinion,  the  order  here  pronounced  is  in  its  nature 
final,  and,  if  allowed  to  stand,  effectually  disposes  of  what 
may  be  substantial  rights  of  defendants;  it  is  certainly  an 
order  made  under  a  power  conferred  by  Rule  of  Court.    .    . 

[Keference  to  Salaman  v.  Warner,  [1891]  1  Q.  B.  734; 
Bozson  v.  Altringham  Urban  District  Council,  [1903]  1  K. 
B.  547;  Sherbrook  v.  Tuffnel,  9  Q.  B.  D.  621.] 

Section  52  of  our  County  Courts  Act,  R.  S.  0.  1897  ch. 
55.  reads  (in  part)  as  follows:  "An  appeal  shall  also  lie  to 
a  Divisional  Court,  at  the  instance  of  any  party  to  a  cause 
or  matter,  from  every  decision  made  by  a  Judge  of  a  County 
Court  under  any  of  the  powers  conferred  upon  him  by  any 
VOL.  VI.  o.w.r.  so.  20— .ll 
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Rules  of  Court  or  any  statute,  unless  provision  is  therein 
made  to  the  contrary  .  .  .  and  from  every  decision  or 
order  made  in  any  cause  or  matter  disposing  of  any  right 
or  claim;  provided  always  that  the  decision  or  order  is  in  its 
nature  final  and  not  merely  interlocutory." 

The  obvious  differences  between  this  statutory  provision 
and  the  English  Bule  are  alluded  to  by  Osier,  J. A.,  in  Bank 
of  Minnesota  v.  Page,  14  A.  B.  347,  349. 

The  order  in  appeal  does  not,  as  in  ^IcPherson  v.  Wilson, 
13  P.  K.  339,  merely  deprive  defendants  of  a  right  to  pur- 
sue a  certain  line  of  procedure;  it  is  based  upon  an  adjudi- 
cation that  the  facts  alleged  in  the  paragraphs  stricken  out, 
if  proved  by  defendants,  would  constitute  no  valid  defence 
to  this  action.  While  it  stands  it  disposes  of  the  right  of 
the  defendants  to  set  up  or  have  the  benefit  of  any  defence 
which  such  facts  would  afford  them,  and  is  a  final  adjudica- 
tion against  them  upon  this  portion  of  their  alleged  rights. 
If  pronounced  at  and  as  part  of  the  trial,  such  an  adjudica- 
tion would  be  subject  to  appeal.  Defendants  should  not 
be  deprived  of  the  right  of  appeal  merely  because  an  adjudi- 
cation in  its  nature  final  has  been  made  by  an  order  in  form 
intermediate. 

Xor  do  I  think  that  this  order,  purporting  to  be  made 
under  Rule  2()1,  should,  merely  to  deprive  defendants  of 
their  right  of  appeal,  be  regarded  as  an  order  pronounced 
under  Rule  298,  unless  in  our  opinion  it  is  quite  clear  that 
the  order  would  have  been  unobjectionable  if  made  under 
the  latter  Rule.  Though  perhaps  unappealable  if  made 
under  Rule  298  (upon  that  I  express  no  opinion),  this  order 
would  none  the  less,  in  my  opinion,  be  a  very  improper  exer- 
cise of  the  powers  conferred  by  that  Rule,  which  was  in- 
tended to  enable  the  Court  to  relieve  the  record  of  portions 
of  pleadings  which  upon  their  mere  perusal  are  plainly  bad, 
because  scandalous  or  embarrassing:  Glass' v.  Grant,  12  P. 
R.  480 ;  Stratford  Gas  Co.  v.  Gordon,  14  P.  R.  407.  That 
is  not  this  case.  Whatever  view  might  be  taken  of  the  alle- 
gations stricken  from  the  statement  of  defence  after  an  ex- 
liaustive  argument  had  been  heard  upon  them,  they  are  not 
?o  plainly  irrelevant  and  demurrable  that  they  should,  upon 
summarv  motion  under  Rule  298,  be  stricken  out.  In  my 
opinion,  we  should  therefore  not  permit  plaintiff  to  invoke 
Rule  298  in  support  of  this  order,  which  the  reasons  for 
judgment  of  the  Judge  shew  he  intended  to  pronounce  under 
Rule  261. 
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The  jurisdiction  conferred  by  Rule  261  may  not  be  in- 
voked for  the  excision  of  portions  of  a  pleading.  It  is  only 
where  the  entire  pleading  "  discloses  no  reasonable  cause  of 
action  or  answer  "  that  this  Rule  applies.  Upon  that  ground 
alone  defendants'  appeal  should  be  allowed.  But  it  should 
he  also  stated  that  the  portions  of  the  statement  of  defence 
in  (juestion  do  not  so  plainly  disclose  no  reasonable  answer 
to  plaintiffs'  claim  as  pleaded  that  they  should,  had  the  de- 
fence not  contained  the  matter  set  up  in  paragraphs  1  and 
3,  have  been  summarily  stricken  out:  Bank  of  Hamilton  v. 
George,  16  P.  R.  418rRoberts  v.  Charing  Cross,  87  L.  T. 
732;  Christy  v.  Ion  Specialty  Co.,  18  C.  L.  T.  Occ.  N.  85; 
Brophy  v.  Royal  Victoria  Ins.  Co.,  2  0.  L.  R.  651. 

The  motion  to  quash  must,  therefore,  be  dismissed  with 
costs  and  the  appeal  allowed  with  costs  here  and  below,  all 
such  costs  to  be  costs  to  defendants  in  any  event  of  the 
action. 


MacMahon,  J.  November  23rd,  1905. 

TRIAL. 

STICKXEY  V.  BUCKEL. 

Company — Direciors — lUegal  Transactions — Action  hj  Share- 
holder and  Director — Issuing  of  Stock  to  Director  in  Pay- 
'  ment  of  Assets  of  Btmness  Taken  over — Payment  of  Com- 
mission  to  Director  on  Sale  of  Stock — Expenses  of  Promo- 
tion— Sale  of  Stock  at  a  Discount — Amendment— Partici- 
pation  of  Plaintiff  in  Illegal  Transactions  —  Estoppel  — 
Increase  in  Number  of  Directors — Costs. 

Action  by  plaintiff,  on  behalf  of  him^lf  and  all  other 
shareholders  of  the  Cyclone  Woven  Wire  Fence  Co.,  against 
defendant  Buckel  and  other  directors  of  the  company,  and 
also  against  the  company,  for  relief  in  respect  of  certain 
transactions  of  the  directors  alleged  to  be  illegal. 

E.  B.  Rvckman  and  J.  G.  Wallace,  Woodstock,  for  plain- 
tiff. 

W.  R.  Riddell,  K.C.,  for  defendants. 
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MacMaiion^  J.: —  .  .  .  The  business  which  was 
eventually  absorbed  by  defendant  company  belonged  to  one 
Wilcox  and  defendant  Buckel.  When  the  formation  of  a 
limited  liability  company  was  contemplated,  defendant 
Buckel  met  a  number  of  those  whom  he  thought  he  could 
interest  in  its  formation,  among  tliem  the  plaintiff,  who  be- 
came a  director,  and  one  Brink,  who  afterwards  became 
president  of  the  company.  The  terms  on  which  the  company 
should  be  formed  were  fully  discussed.  Although  defendant 
Buckel  was  getting  a  much  larger  sum  in  stock  than  the 
assets  of  the  Wilcox-Buckel  business  represented,  he  told  the 
parties,  and  plaintiff  amongst  the  rest,  that  if  a  company 
was  formed  he  expected  to  receive,  for  patents  and  other 
things  connected  with  the  business,  paid  up  stock  to  the 
amount  of  $37,500.  ..  .  .  Notwithstanding  plaintiff's 
denial,  I  must  find  that  he  was  aware  that  Buckel  was  to  get 
that  amount  of  stock.  I  must  also  find  against  him  that  he 
was  aware  that  Buckel  was  putting  the  stock  on  the  market 
and  that  he  was  to  receive  13^  per  cent,  commission  for 
selling  the  common  slock.  He  had  agreed  with  Buckel  to 
assist  in  the  disposal  of  that  stock,  and  he  was  to  be  paid  by 
Buckel  5  per  cent,  commission.  As  long  as  Buckel  and 
Stickney  were  associated  together  on  what  appear  to  have 
been  terms  of  mutual  confidence,  the  latter  never  objected  to 
anything  that  was  being  done. 

Then,  after  the  charter  was  obtained,  the  company  took 
oviT  the  business  of  Wilcox  and  Buckel,  carried  it  on,  and 
.  .  .  80  successfully  that  they  were  enabled  to  declare  a 
dividend  on  the  preferred  stock. 

As  far  as  the  issuing  of  the  stock  to  defendant  Buckel  is 
concerned  the  case  is  covered  by  In  re  Western  Ontario  Land 
Co.,  Carling's  Case,  1  Ch.  D.  15;  In  re  Wragg,  [1897]  1  Ch. 
79G;  and  In  re  Innes  Co.,  [1903]  2  Ch.  254. 

Then  as  to  the  claim  in  the  4th  paragraph  of  the  prayer 
for  repayment  to  the  company  of  all  moneys  alleged  to  have 
been  improperly  paid  by  the  individual  directors  out  of 
moneys  belonging  to  the  company.  This  has  reference  to  a 
gum  of  $100,  for  which  a  cheque  of  the  company,  issued  by 
Buckel,  was  given  to  Brink  to  secure  options  on  stock  of  the 
company  held  by  certain  individuals,  which  it  wa<?  said  was 
to  be  purchased  for  the  benefit  of  the  company.  .  .  .  The 
company  were  owing  money  to  Buckel  at  that  time,  and, 
although  a  resolution  was  passed  which  provided  that  the 
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l>urchase  of  stock  was  to  be  made  for  the  benefit  of  the  com- 
pany^  it  is  quite  clear^  from  what  has  been  sworn  to  by 
Buekel  and  Brink  and  a  number  of  other  witnesses^  that  it 
would  be  illegal  to  purchase  stock  in  the  name  of  the  com- 
pany; and  it  was  then  concluded  to  buy  stock  in  the  name 
of  Brink,  who  was  to  pay  for  it  with  Buckel's  money  and  for 
Buckel!s  benefit.  The  company  being  indebted  to  Buekel 
in  more  than  $100,  he  issued  a  cheque  of  the  company  pay- 
able to  Brink  for  $100,  and  it  was  his  money  as  between  him 
and  the  company.    ... 

Then  as  to  the  promotion  and  other  expenses  in  connec- 
tion with  the  formation  of  the  company,  amounting  to  $190 
odd.  The  money  was  advanced  by  Buekel  for  the  legitimate 
expenses  connected  with  the  company,  and  he  was  entitled  to 
be  repaid  this  amount. 

As  to  the  commissions  paid  for  selling  the  common  stock. 
It  appears  it  was  somewhat  difficult  to  procure  purchasers 
for  the  stock,  and,  unless  a  considerable  quantity  of  the  stock 
could  be  sold,  the  company  would  be  without  the  requisite 
capital  to  carry  on  the  business,  and  therefore  would,  at  the 
very  inception  of  its  existence,  have  proved  a  failure.  Thece 
being  the  conditions  existing,  the  defendants  were  justified 
in  paying  those  who  devoted  their  time  to  selling  the  stock 
a  reasonable  sum  for  their  services. 

The  defendant  Buekel,  who  was  a  promoter  of  the  coni- 
l)any,  was  to  be  paid  12^  per  cent,  for  all  the  common  stock 
sold  by  him.  He  did  not  make  any  sales,  but  entered  into 
an  agreement  with  the  plaintiff  by  which  the  latter  was  to 
sell  it  on  a  commission  of  5  per  cent.,*  which  Bucket  agreed 
to  pay.  The  plaintiif  sold  a  large  amount  of  the  stock,  and 
was  paid  the  5  per  cent,  on  it  by  Buekel,  and  1  think  that  is 
a  fair  commission  to  be  paid  for  the  sale  of  stock. 

The  duty  of  defendant  Buekel,  as  a  promoter  of  the  com- 
pany, was  to  secure  agents  who  would  dispose  of  the  stock 
at  a  reai?onable  commission,  and  he  secured  the  services  of 
plaintiif,  who  considered  he  was  well  paid  by  a  commission 
of  5  per  cent.  And,  as  Buekel  has  put  1\  per  cent,  on  such 
sales  in  his  own  pocket,  he  must  account  to  the  company  for 
the  amount  so  received  by  him. 

Then  as  to  the  claim  made  against  the  individual  defend- 
ants, that  they  be  required  to  pay  to  the  defendant  company 
the  par  value  of  the  stock  and  the  80  cents  on  the  dollar  at 
which  it  was  sold.  No  claim  is  made  as  to  that  in  the  state- 
ment of  claim,  and  counsel  for  plaintiff  said  he  was  not 
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aware  that  stock  had  been  issued  at  a  discount  until  he  saw 
the  books  of  the  company  at  Woodstock  during  the  first  daj 
of  the  trial,  and  he  asked  to  be  allowed  to  amend  so  as  to 
include  that  claim. 

Counsel  for  defendants  said  they  were  not  prepared  to 
meet  that  claim,  and  if  it  had  been  set  up  in  the  statement 
of  claim  they  might  have  put  it  out  of  the  power  of  plaintiff 
to  have  succeeded  as  to  that  by  paying  tlie  amount  to  the 
company.  I  then  made  this  ruling:  **  Go  on  with  the  case 
as  to  every  claim  in  the  statement  of  claim  except  tliat  one.'' 
At  the  conclusion  of  the  trial,  'Mr.  Ryckman  again  urged 
that  he  be  allowed  to  amend  so  as  to  include  this.  I  do  not 
thiiik  that,  under  the  circumstances  of  this  case,  it  would  be 
proper  to  permit  an  amendment.  The  plaintiff  knew,  when 
he  became  a  subscriber  for  his  500  shares  of  stock,  that  he 
was  to  pay  only  80  cents  on  the  dollar  for  it,  and  that  each 
person  to  whom  ho  sold  stock  was  getting  it  at  80  cents  on 
the  dollar.  He  said  he  was  not  aware  it  was  illegal.  But 
that  does  not  help  his  position.  It  was  illegal,  and  he  was 
a  party  to  and  was  willing  to  profit  by  that  which  (accord- 
ing to  his  statement)  turned  out  to  be  illegal.  The  indi- 
vidual defendants  probably  have  the  same  excuse  to  offer  as 
to  their  being  ignorant  of  any  illegality  in  purchasing,  them- 
selves, or  in  agreeing  to  sell  to  others  the  stock  at  a  discount 
of  20  per  cent. 

The  plaintiff,  a  director  of  the  company,  participated  in 
the  benefit  of  this  illegal  act,  and  he  cannot,  either  individu- 
ally or  suing  on  behalf  of  the  general  l)ody  of  the  share- 
holders, maintain  an  action  against  the  directors  of  the  com- 
pany: Burt  V.  British  Nation  Life  Assurance  Co.,  4  DeG. 
&  J.  157,  at  p.  17-1;  Dillon  v.  To\niship  of  Raleigh,  13  A.  R. 
53;  Towers  v.  American  Tug  Co.,  [1904]  1  Ch.  558.  And 
Lord  Justice  Vaughan  Williams,  in  the  Towers  case,  said: 
**  Nor  can  he  (the  plaintiff)  maintain  an  action  even  if  after 
action  brought  and  before  trial  he  repays  the  money  he  has 
wrongfully  received. '* 

•  What  is  alleged  in  argument  by  counsel  for  plaintiff  is, 
that  the  deductions  from  the  capital  of  the  company  by  the 
sale  of  the  stock  at  80  cents  on  the  dollar,  although  it  dim- 
inished the  capital  of  the  company  at  its  very  start,  were 
entered  as  assets  of  the  company  in  order  to  make  it  appear 
that  there  was  a  surplus,  while,  if  deducted,  as  they  should 
have  been,  there  would  have  been  no  surplus  out  of  which  to 
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declare  a  dividend  on  the  preference  stock,  although  a  divi- 
dend was  declared  by  the  directors  on  such  stock,  whicli  it  is 
alleged  was  paid  out  of  capital. 

It  would  be  strange  if  that  20  per  cent,  which  was  de- 
ducted from  the  par  value  of  tho  stock  in  order  to  secure 
purchasers,  could,  by  any  process  of  bookkeeping,  be  turned 
into  an  asset.  But  it  is  said  that  figures  can  sometimes  be 
made  to  state  what  is  untrue. 

I  have  not,  however,  gone  through  the  books  to  ascertain 
if  the  statement  is  borne  out  by  the  entries  in  the  books;  for 
plaintiff,  having  been  a  party  to  the  sale  of  the  stock  at  a 
discount,  which  caused  the  alleged  impairment  or  diminu- 
tion of  the  capital,  and  as  a  director  of  the  company  as- 
sented to  the  declaration  of  the  dividend  referred  to,  cannot, 
according  to  the  authorities  above  referred  to,  maintain  an 
action  against  the  company  or  the  other  directors. 

As  to  the  chain-machines  and  other  articles  purchased 
from  Buckel,  1  think  their  being  put  in  at  the  increased 
prices  charged  i,s  fully  explained  by  the  fact  that  tl.ey  were 
manufactured  in  1898  and  1899,  when  labour  and  materials 
were  much  cheaper  than  when  taken  over  by  the  company. 

The  plaintiff,  as  one  of  the  charter  directors  of  the  com- 
pany, voted  for  an  increase  in  the  number  of  the  directors 
from  5  to  7,  and  he  cannot  now  be  heard  to  say  that  the  act 
was  illegal. 

There  must  be  judgment  for  plaintiff  as  against  defen- 
dant Buckel,  dirc»cting  him  to  repay  to  the  company  the 
commission  at  the  rate  of  7 A  per  cent,  on  the  amount  of 
stock  sold-  by  plaintiff  and  for  which  he  (Buckel)  received 
or  retained  the  said  percentage. 

The  defendant  Buckel  must  pay  to  the  plaintiff  one- 
fifteenth  of  the  costs  of  the  action. 

In  re-ipect  of  all  the  othei*  causes  of  action  contained  in 
the  statement  of  claim,  there  will  be  judgment  for  defend- 
ants dismissing  the  same.  The  plaintiff  to  pay  to  defendants 
fourteen-fifteenths  of  the  costs  of  the  action. 

The  plaintiff  must  pay  the  costs  of  the  motion  before  me 
(^nte  469)  to  add  K.  G.  (xunn  as  a  party  plaintiff,  and  also 
the  costs  of  the  appeal  to  the  Divisional  Court  (an^e  o22) 
from  the  order  made  on  such  motion. 
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XOVEMBER   23rd,    V)0'J. 

C.A. 

TATTEKSALL  v.   PEOPLE'S  LIFE  INS.  CO. 

JAfe  Insurance— Assignment  of  Policy  by  Beneficiary  Subject 
to  (.  harge  —  Deatli  of  Insured  wlien  Renewal  Premium 
Overdue — Rights  of  Beneficiwry  or  Representative  of  In- 
sured to  Tender  during  Days  of  Grace — Insurance  Act — 
Conduct  of  I nsureis— Dispensing  with  Te.^de, — E  toppel. 

Apjx'al  bv  defimdant  from  order  of  a  Divisional  Courr, 
6  0.  W.  B.  3  )7,  9  0.  L.  R.  611. 

G.  11.  Watson,  K.C.,  for  appellants. 

W.  K.  Biddell,  K.C.,  and  P.  D.  Crerar,  K.C.,  for  plainlitf. 

The  Court  (Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
LAREN,  JJ.A.,  and  Teetzel,  J.),  dismisse*!  the  appeal  with 
costs. 


Cartwright,  Master.  November  24tii,  1905. 

CHAMBERS. 

GR1B130N  V.  KING  AND  SPOHX. 

Security  for  Costs — Nominal  Plaintiff.— Insolvency  —  Eject- 
ment— Demise  to  Plaintiff  for  Purpose  of  Enabling  him 
to  Sue  — Indemnity. 

Motion  bv  defendants  for  order  for  security  for  costs, 
on  the  gronnd  that  plaintiff  (who  was  admittedly  insolvent) 
•was  only  *'  a  nominal  plaintiff." 

\V.  E.  ^liddleton,  for  defendants. 

W.  M.  ^MoClemont,  Hamilton,  for  plaintiff. 

The  Master: — The  facts  ^to  not  in  dispute     .     .     . 

The  action  is  brought  to  recover  possession  of  a  40-acre 

parcel  in  the  township  of  Ancaster,  which  in  1871  was  owned 
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by  Jacob  V.  Spohn,  who  some  time  thereafter  made  a  con- 
veyance to  his  brother  Henry.  But  Jacob  never  gave  up 
possession.  Jacob  died  in  June,  1893,  leaving  his  widow 
(one  of  the  defendants)  his  sole  devisee;  and  she  has  since 
continued  in  possession. 

Henry  Spohn  has  for  many  years  lived  in  Texas ;  but  has 
from  time  to  time  visited  Ontario,  and  was  fully  informed 
of  the  fact  of  Mrs.  Spohn's  possession ;  and  of  the  importance 
of  having  from  her  some  written  acknowledgment  of  the 
nature  of  her  occupation  if  he  claimed  to  be  owner. 

In  the  summer  of  1904  Henry  Spohn  was  here  and  had 
some  negotiations  with  his  sister-in-law  looking  to  an  ar- 
rangement of  matters  between  them,  as  it  was  well  known 
that  Mrs.  Spohn  claimed  to  have  acquired  a  title  by  posses- 
sion, or  in  the  alternative  to  be  entitled  to  possession  as  a 
quasi-mortgagee  by  arrangement  made  with  Henr}'  at  the 
lime  of  Jacob's  death,  on  a  provisional  settlement  of  accounts 
between  them. 

In  consequence,  in  September,  1904,  Henry *s  solicitors 
wrote  to  Mrs.  Spohn's  solicitors  suggesting  that  she  should 
either  sell  to  him  the  adjoining  40  acres,  of  which  she  was 
the  undoubted  owner,  or  take  a  lease  of  the  parcel  in  ques- 
tion from  him,  or  buy  it  outright 

This  offer  was,  it  would  seem,  promptly  refused,  and 
!Mr.s.  Spohn  claimed  to  own  the  40  acres  now  in  question.    .    . 

The  next  step  taken  was  the  writing  of  a  letter  on  3rd 
January,  1905,  by  Henry  to  his  brother  Howard,  stating 
that  defendant  Mrs.  Spohn  took  possession  about  July,  1893, 
and  that  she  was  to  take  the  farm  and  "  get  what  rent  she 
could  from  it  for  from  3  to  5  years,  till  I  went  there,"  &c. 
At  the  end  he  says  that  *'  in  July,  1905,  there  would  still  be 
clue  her  under  this  lease  to  her  $60." 

Then  we  come  to  11th  April,  1905.  On  that  day  at 
least  no  one  could  speak  of  "  the  law's  delay."  For  the  lease 
to  the  present  plaintiff  was  made  by  his  present  solicitor, 
^[r.  MeClemont,  under  a  power  of  attorney  from  Henry 
Spohn;  a  demand  for  possession  thereimder  was  made  (in 
>pite  of  the  letter  of  3rd  January  above  referred  to),  and 
on  its  refusal,  the  writ  was  issued,  and  the  action  proceeded 
so  briskly  that  statement  of  claim  was  delivered  on  24tli 
April,  and  statement  of  defence  of  both  defendants  on  2nd 
May. 

On  16th  May  Henry  wrote  a  letter  to  Mr.  MeClemont 
giving  a  full  account  of  the  matter  as  he  understood  it.  This 
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letter  is  entirely  inconsistent  with  that  of  3rd  January,  in 
which  he  had  said  he  agreed  to  allow  his  brother's  widow 
$2,000  as  on  a  stated  account.  >«ow  in  May  he  says:  *'  1  of 
course  never  estimated  her  share  at  $2,000  or  agreed  to  give 
her  any  such  amount''  (^ic).  l^ter  in  this  year  Henry 
came  to  Hamilton,  and  an  attempt  of  a  very  unusual  char- 
acter was  made  to  have  his  evidence  taken  de  bene  esse  as  a 
witness  for  the  plaintiff.  It  was  on  that  examination  thai 
these  two  letters  of  his  were  produced  and  he  identified 
them  and  declared  on  his  oath  that  the  contents  of  both  were 
true  and  correct.  He  admits  that  'Mrs.  Spohn  has  been  in 
possession  since  1893  and  has  had  the  rent  ever  since  and 
never  gave  any  written  acknowledgment  ot  Henry's  title. 

This  examination  was  taken  on  19th  July,  at  a  time 
when  Henry,  who  is  77  years  of  age,  was  very  ill.  For  some 
reason  plaintiff's  solicitors  on  27th  September  asked  de- 
fendants' consent  to  the  action  standing  over  to  the*  winter 
assizes,  to  which  they  consented. 

The  Hamilton  autumn  assizes  began  on  9th  Oct)ber. 
Just  two  days  earlier  Henry  returned  to  his  home  in  Texas 
in  charge  of  his  nephew.  Dr. .  A.  H.  Spohn.  No  further 
attempt  was  made  to  have  his  evidence  taken  de  bene  esse 
while  in  Ontario. 

On  31st  October  a  motion  was  made  for  a  commission 
to  Texas,  and  afterwards  the  present  motion  was  made. 

In  support  was  filed  the  affidavit  of  one  of  defendants' 
solicitors  that  plaintiff,  Gribbon,  is  an  elderly  carpenter  re- 
>iding  in  Hamilton,  and  that  he  had  said  to  deponent  that 
he  had  no  financial  interest  in  the  action,  which  he  under- 
stood was  merely  a  test  ca*se;  that  he  did  not  own  any  pro- 
perty of  any  kind  whatsoever  and  had  no  means  beyond  his 
daily  earnings ;  and  that  his  understanding  was  that  "  the 
action  was  brought  in  order  to  test  the  right  of  Mrs  Spohn 
to  hold  the  land  now  in  dispute." 

Plaintiff  made  aiiidavit  in  answer,  but  wholly  ignores 
these  important  allegations  and  sets  up  matters  of  law 
chiefly.  His  solicitor  makes  a  similar  affidavit,  which  does 
not  seem  to  advance  the  matter  much.  He  wishes  the  Court 
to  believe  that  Gribbon  is  the  person  under  whose  instruc- 
tions he  brought  the  present  action,  and  not  Henr>'.  He 
argued:  (1)  that  plaintiff  has  a  substantial  interest;  (2) 
that  any  judgment  in  this  action  would  not  be  binding  as 
between  Henry  and  Mrs.  Spohn;  (3)  that  the  delay  in  mov- 
ing is  fatal  to  the  motion. 
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To  this  last  ground^  apart  from  the  eases^  it  is  a  sufiKcient 
answer  that  it  was  only  within  a  few  days  prior  to  18th  No- 
vember instant,  that  defendants*  solicitor  became  aware  of 
plaintiS^s  financial  position,  as  appears  from  his  affidavit. 
It  surely  does  not  lie  in  plaintifE's  mouth  to  say  that  de- 
fendants should  have  assumed  he  was  "nulla  bona"  until 
the  contrary  was  shewn.  In  all  fairness  the  presumption 
should  be  the  other  way.  And,  in  my  opinion,  the  postpone- 
ment of  the  trial  asked  for  by  plaintiff  and  the  return  of 
Henry  to  Texas  without  further  examination,  fully  war- 
ranted defendants  in  supposing  that  the  action  was  virtually 
discontinued.  But  when  they  were  served  with  notice  of  the 
intended  commission  to  Texas,  with  all  the  inevitable  ex- 
pense, and  no  one  but  plaintiff  to  look  to  for  costs  if  success- 
ful, it  was  quite  time  to  see  what  his  position  was  and  to 
seek  the  protection  they  now  ask  for. 

As  to  (2),  this  may  be  technically  correct.  At  the  same 
time  if  plaintiff  recovers,  it  can  only  be  on  the  strict  proof 
^  of  his  lessor^s  title;  and  if  such  a  recovery  was  had  it  would 
be  almost,  if  not  quite,  hopeless  for  defendant  to  do  any- 
thing more.  For  the  plaintiff  would  then  give  up,  as  he 
would  be  bound  to  do,  possession  to  his  lessor,  and  Mrs. 
Spohn  out  of  possession  would  be  in  an  entirely  different 
position  from  that  which  she  now  occupies. 

This  is  also  in  part  an  answer  to  argument  (1).  Plain- 
tiff^s  lease  will, expire  on  10th  April  next.  It  is  not  likely 
that  there  will  be  any  final  determination  of  this  action 
before  that  date.  Nor  can  he  have  any  substantial  claim  for 
damages  as  against  Mrs.  Spohn,  when  he  never  went  into 
possession  and  his  lease  was  at  a  rack  rent.  As  against  his 
lessor  he  might  perhaps  have  a  claim  for  breach  of  the 
covenant  for  quiet  enjoyment,  &c.,  if  the  lease  is  in  the  usual 
form.  The  whole  of  the  proceedings  in  this  matter,  and 
more  particularly  those  of  11th  April,  shew,  in  my  opinion, 
that  the  action  is  really  the  action  of  Henry  Spohn  (see  per 
Street,  J.,  in  Major  v. ^:Macken2ie,  17  P.  R.  18).  .  .  .  We 
have  here  a  revival  of  the  old  action  of  ejectment,  and  this 
might  very  properly  be  styled  "  Gribbon  dem.  Spohn  v.  King 
and  Spohn."  It  is  clearly  nothing  but  an  attempt  to  enable 
Henry  to  bring  an  action  without  having  to  give  to  defend- 
ants security  for  costs,  a  matter  of  more  than  ordinary  im- 
portance when  a  commission  to  Texas  is  being  asked  for. 

It  may  safely  be  assumed  that  both  plaintiff  and  his 
solicitor  are  being  indemnified  and  set  in  motion  by  Henry. 
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But,  if  the  action  is  to  go  on,  defendants  must  be  also  in- 
demnitied  by  the  real  actor.  Qribbon  is  the  merest  puppet, 
the  legal  lineal  descendant  of  John  Doe.  He  comes  com- 
pletely within  the  definition  of  a  nominal  plaintiff  given  by 
Lord  Bowen  in  Cowell  v.  Taylor,  31  Ch.  D.  35 :  '*  If  an  in- 
solvent sues  as  nominal  plaintiff  for  the  benefit  of  8omd[>ody 
else,  he  must  give  security.  In  that  case  the  nominal  plain- 
tiff is  a  mere  shadow.'^  And  he  then  goes  on  to  deal  witli 
the  cases. 

The  proposition  that  "whatever  is  prohibited  by  law  to 
I.e  done  directly  cannot  legally  be  effected  by  an  indirect  and 
c  rcuitous  contrivance,*'  is  surely  elementary.  If  any  au- 
thority is  required  it  will  be  found  in  the  above  citation  from 
the  judgment  of  Tindal,  C.J.,  delivering  the  opinions  of  the 
Judges  to  the  House  of  Lords  in  Booth  v.  Bank  of  England, 
7  CI.  &  F.  at  p.  540.  See  too  Dryden  v.  Smitli,  17  P.  R. 
500. 

This  dction  appears  to  me  to  be  nothing  more  than  such 
an  attempt.  The  device  in  this  case  must  be  at  once  ap- 
parent to  "  every  one  who  is  not  sufficiently  learned  to  have 
L;st  his  common  sense."  (See  Leith's  Bl,,  Ist  ed.,  p.  296, 
on  the  construction  put  upon  the  Statute  of  Uses.) 

If  such  a  transparent  evasion  of  the  Bules  were  to  suc- 
coed,  it  would  inevitably  recall  to  mind,  even  if  it  did  not 
justify,  that  opinion  of  the  law  which  is  immortalized  in  the 
well  Imown  passage  in  "  Oliver  Twist." 

The  usual  order  will  go  for  security  for  the  costs  of  the 
action,  and  all  proceedings  therein  will  be  stayed  in  the 
meantime. 

The  costs  of  this  motion  will  be  to  the  defendants  in  any 
o\ent. 


Britton,  J.  November  25th,  1905. 

TRIAL. 

FARQUHARSOX  v.   DOWD. 

Fraudulent  Conveyance — Action  to  Set  aside — Insolvency  of 
Grantor — Intent  to  Defeat  Creditors — Failure  to  Prove — 
Husband  and  Wife — Husband  Going  into  Business — Ab- 
senre  of  Hazard, 

Action  l)y  the  assignee  for  benefit  of  creditors  of  Maurice 
Dowd  to  set  aside,  as  fraudulent  and  void  against  the  credi- 
t(ir.<?.  a  conveyance  made  by  him  on  18th  April.  1904,  to  his 
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wife,  the  defendant,  of  the  equity  of  redemptjon  ii;i  the  south 
three-fourtlis  of  lot  1  in  the  3rd  concession  of  West  Luther. 
The  assignment  to  plaintiff  was  made  by  Maurice  Dowd  on 
24th  January,  1905. 

D.  Bobertson,  Walkerton,  for  plaintiff. 

C.  R.  McKeown,  Orangeville,  and  J.  M.  Kearns,  Arthur, 
for  defendant. 

Britton,  J. : — It  may  be  that  all  the  facts  in  this  case 
have  not  been  elicited.  It  certainly  is  a  most  distressing 
case.  Maurice  Dowd  is  a  prisoner  confined  in  the  Central 
Prison,  from  which  place  he  was  brought  to  give  evidence 
on  the  trial,  on  behalf  of  his  wife,  who  is  insane  and  is  now 
an  inmate  of  the  hospital  for  the  insane  at  Brockville. 
Maurice  Dowd  has  been  addicted  to  the  excessive  use  of  in- 
toxicating liquor,  and  in  consequence  of  this  his  health  is 
broken  and  his  memory  cannot  be  relied  upon.  I  think  he 
desired  to  be  truthful. 

The  defendant  is  where  she  is,  perhaps,  because  of  her 
husband^s  excesses.  She  was  not  able  to  give  evidence,  and 
parts  of  her  examination  for  discovery  were  put  in.  In  the 
circumstances,  such  evidence  is  not  wholly  satisfactory.  In 
dealing  with  the  case,  I  have  considered  the  undisputed  facts 
and  circumstances,  from  which  I  have  been  able  to  draw  in- 
ferences, and  so  have  reached  a  conclusion. 

The  defendant  and  Maurice  Dowd  were  married  in  1889, 
and  then  went  to  reside  upon  a  farm  in  the  township  of 
Arthur,  where  they  remained  4  or  5  years.  Defendant  says 
that  shortly  after  her  marriage  she  received  $1,000  from  her 
father,  which  money,  or  the  greater  part  of  it,  her  husband 
got  from  time  to  time,  and  used  for  his  own  purpose-. 
After  leaving  this  farm,  they  commenced  hotel-keeping  in 
the  village  of  Arthur,  and  whatever  was  left  of  the  $1,000 
her  husband  used  in  the  Arthur  hotel  business,  but  appar- 
ently some  money  was  made  at  Arthur,  where  they  remained 
about  3  years.  They  then  went,  for  one  season,  upon  a  farm 
near  the  village  of  Arthur.  Next,  Maurice  Dowd  arranged 
to  purchase  the  south  half  of  lot  1  in  the  3rd  concession  of 
West  Luther  from  Thomas  Irvine  for  $4,300.  A  conveyance 
of  this  farm  was  made  to  defendant,  and  is  ^ated  loth  Febru- 
ary, 1898.  Then  Maurice  Dowd  purchased,  for  about  $1,400, 
the  south  half  of  the  north  half  of  lot  1  in  the  3rd  concession 
of  West  Luther.     They  resided  upon  the  West  Luther  farm 
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Ohlheiser  and  other  creditors  for  whom  defendant  has 
signed  notes  can  have  no  cause  of  complaint,  and  they  would 
not  be  entitled  to  succeed  in  an  action  to  set  aside  the  con- 
veyance. These  creditors,  apparently,  induced  defendant 
to  sign  the  notes  because,  having  the  conveyance,  she  was 
then  tlie  one  more  likely  to  be  able  to  pay.  That,  however, 
is  no  answer  to  plaintiff's  cause  of  action,  if  he  has  one.  IC 
the  deed  was  fraudulent  M'hen  made,  it  continued  so,  even  if 
defendant  assumed  all  the  liabilities  subsequently  incurred. 

Defendant  has,  1  think,  satisfied  the  burden  cast  upon  her 
of  proving  the  solvency  of  her  husband  on  18th  April,  1904, 
and  of  shewing  that  there  was  no  fraudulent  intent  by  her 
husband  in  the  execution  of  the  conveyance,  or  by  her  in. 
accepting. 

Some  of  the  decisions  deal  with  the  case  of  a  settlement 
made  when  the  settlor  is  just  about  to  commence  a  course  of 
trade  which  may  turn  out  to  be  disastrous.  The  hotel  busi- 
ness was  not  new  to  the  Dowds.  It  was  in  a  new  place,  but, 
so  far  as  can  be  sc*en,  less  likely  to  turn  out  disastrous  than 
the  same  business  by  them  at  other  places  on  former  occa- 
sions. It  was  not  at  all  a  necessary  result  of  this  settle- 
ment that  Dowd^s  creditors  should  be  defeated.    .    .    . 

[Eeference  to  Slateman  v.  Ashdown,  3  Atk.  477.] 

The  principal  creditor  in  relation  to  the  business  of 
Maurice  Dowd  was  the  vendor  of  the  property,  and  he  had 
security  for  the  balance  of  the  price  of  the  hotel  premises. 
There  is  nothing  in  the  facts  to  warrant  the  inference  that 
there  was  any  intention  to  defeat  either  vendor  or  any  other 
creditor.     .     .      : 

[McKay  v.  Douglass,  L.  R.  14  Eq.  121,  referred  to.] 

Dowd  did  not,  in  my  opinion,  when  he  made  the  con- 
veyance, know  that  what  he  contemplated  doing  could  lead 
to  insolvency. 

Upon  the  facts  as  I  find  them,  I  must  decide  as  I  did  in 
Elgin  Loan  and  Savings  Co.  v.  Orchard,  3  0.  W.  R.  781,^ 
and  I  refer  to  that  case  for  a  further  discu:*sion  of  the  cases 
cited  there.    .    .    . 

Action  dismissed  with  costs. 
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Anglin,  J.  November  :;i4TH,  1905. 

CHAMBERS. 

KADFOHD  V.  BARWICK. 

Fractice — Noting  Pleadings  Closed — Lojig  Delay  in  Vroceed- 
ing  with  Action — Presumption  of  Abandonment — Notice 
to  Parties  Affected. 

John  Macgregor,  for  plaiiitilf,  moved  ex  parte  for  a  man- 
datory order  directing  the  Clerk  of  Records  and  Writs  to 
note  the  pleading.-  in  this  action  closed,  as  again>t  the  de- 
fendants who  had  made  default  in  delivery  of  statements  of 
defence.    The  application  was  made  under  Rule  2()3. 

Anglin,  J.:— This  action  was  commenced  on  18th 
Noi^em])er,  1891.  Statement  of  claim  was  delivered  on  18th 
rebruary,  189'-^.  A  statement  of  defence  and  counterclaim 
on  behalf  of  one  of  the  defendants,  Harry  E.  Gaston,  was  de- 
livered on  26th  Fchruary,  1892.  Although  appearances  were 
entered  for  the  other  defendants  upon  the  record,  F.  D. 
Barwick,  Walter  Barwick,  and  Moss,  Barwick,  &  Franks,  a 
firm  composed  of  Charles  Moss,  X.  W.  Hoyles,  Walter  Bar- 
wick, A.  B.  Aylesworth,  W.  J.  Franks,  Douglas  Armour,  and 
H.  J.  Wright,  no  statement  of  defence  appears  to  have  been 
delivered  on  behalf  of  any  of  these  defendants.  The  defence 
of  the  defendant  Caston  appears  to  be  the  last  proceeding 
which  has  been  taken  in  this  action.  For  reasons  which  are 
unexplained  upon  the  material  filed,  plaintiff  has  allowed 
the  action  to  lie  dormant  for  upwards  of  13  years.  Under 
these  circumstances  the  Clerk  of  Records  and  Writs,  upon 
the  plaintiifl"s  application  to  him,  declined  to  note  the  plead- 
ings closed  without  the  direction  of  a  Judge.  Thereupon  the 
plaintiff  has  launched  the  present  motion. 

Notwithstanding  the  imperative  language  of  Rule  2(»3, 
and  the  absence  in  our  Consolidated  Rules  of  any  provi- 
sion corresponding  with  Order  04,  Rule  13,  of  the  P^nglish 
Rules  of  the  Supreme  Court,  1  am  of  opinion  that  the  atti- 
tude taken  by  the  Clerk  of  J^ecords  and  Writs  was  entirely 
]n-(>|)er:  and  I  am  further  of  opinion  that  no  such  direction 
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as  that  without  which  the  C/lerk  ha^j  declined  to  act,  should 
be  given  except  upon  notice  to  the  parties  to  be  aflfected 
thereby. 

Under  the  practice  prevailing  at  common  law  before  our 
Judicature  Act,  where  either  party  to  an  action  had  takea 
no  proceeding  in  a  suit  for  a  year,  a  tornrs  notice  of  inten- 
tion to  proceed  was  required.  In  Chancery,  where  a  defendant 
personally  served  within  the  jurisdiction  of  the  Court  with  a 
bill  of  complaint  had  neglected  to  answer  or  demur  thereto 
within  one  month  from  the  time  of  service,  unless  the  plain- 
tiff within  six  months  took  action  to  have  the  pleadings 
noted  pro  confesso  in  the  registry,  he  was  not  permitted  to 
have  the  pleadings  so  noted,  but  was  required  to  serve  a 
notice  of  motion  for  an  order  that  the  bill  be  taken  pro  con- 
fesso: Brown  v.  Baker,  1  Ch.  Ch.  7;  Chancery  Orders  lO-l 
and  105. 

In  Beaver  v.  Boardman,  9  P.  R.  239,  the  learned  Master 
in  Chambers  held  that  the  former  common  law  practice  bad 
been  abrogated  by  the  Judicature  Act.  He  also  expressed  the 
view  that  there  was  "  no  such  practice  in  the  '  Chancery 
practice '  existing  when  the  Judicature  Act  was  introduced." 
His  attention  does  not  appear  to  have  been  called  to  the 
Chancery  Orders  104  and  105,  to  which  I  have  alluded,  and 
to  the  practice  established  under  these  Orders.  In  the  course 
of  his  judgment  he  expresses  the  opinion  that  the  "  omission 
to  provide  for  such  a  notice  (as  was  required  by  the  com- 
mon law  practice)  in  the  Rules  was  intentional,  and  that  the 
intention  was  to  introduce  the  Chancery  practice  on  this 
point,  which  would,  of  course,  leave  it  open  to  the  Courts  to 
relieve  in  any  special  case." 

I  cannot  but  think  that  while  the  order  of  the  learned 
Master  refusing  to  give  effect  to  the  application  of  the  de- 
fendant in  the  case  before  him  to  set  aside  proceedings  for 
want  of  a  term's  notice,  as  required  by  the  old  common  law 
practice,  was  undoubtedly  right,  his  views  as  to  the  neces- 
sity of  some  notice  being  given  where  there  had  been  un- 
reasonable delay  upon  the  part  of  a  party  seeking  to  pro- 
ceed with  the  action,  would  have  been  different  had  his 
attention  been  called  to  the  Chancery  Rules  above  alluded  to. 

In  the  course  of  his  judgment  the  learned  Master  said: 
**The  truth  is  that  all  Courts  have  such  a  general  control 
over  their  proceedings  as  to  enable  them  to  prevent  in  any 
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parHcular  case  injustice  under  such  circumstances  being  in- 
flicted by  one  party  upon  the  other.  .  .  .  One  part}- 
would  not  be  allowed  to  spring  upon  the  other  when  he  was 
off  his  guard/' 

In  Webster  v.  Myer,  14  Q.  B.  D.  231,  Ldndley,  L.J.,  says: 
"  The  fact  of  more  than  a  year  having  elapsed  since  the  last 
proceeding,  seems  to  shew  that  the  plaintiff  had  intended  to 
abandon  tiiQ  prosecution  of  the  action,  and  it  might  be  very 
unjust  to  allow  him  to  sign  judgment  without  giving  the 
defendant  an  opportunity  of  establishing  to  the  satisfaction 
of  the  Court  that  the  plaintiff  is  not  entitled  to  proceed  fur- 
ther." This  reason  seems  to  afford  the  strongest  possible 
ground  for  preventing  possible  abuse  of  the  process  of  the 
Court  by  persons  proceeding  with  actions  which  they  have 
allowed  to  lie  domant  for  such  a  length  of  time  that  they 
may  have  created  the  impression  that  they  intended  forever 
to  abandon  them. 

Under  our  practice  a  party  against  whom  pleadings  are 
loted  for  default  is  not  entitled  to  notice  of  any  subsequent 
proceedings:  Rule  586.  It  is  improper  to  move  for  judg- 
ment upon  default  of  defence  until  pleadings  have  been 
noted  closed  under  Rule  263,  against  the  defaulting  party: 
Alexander  v.  Alexander,  1  0.  L.  R.  639.  The  plaintiff  there- 
fore only  becomes  entitled  to  move  for  judgment  upon  such 
default  after  he  has  had  the  pleadings  noted,  and  to  this  case 
therefore  Rule  612  would  probably  not  be  applicable.  That 
Rule  reads :  "  Except  by  leave  of  the  Court  or  a  Judge,  an 
action  shall  not  be  set  down  on  motion  for  judgment  after 
the  expiration  of  one  year  from  the  time  when  the  party 
seeking  to  set  down  same  first  became  entitled  so  to  do.'' 

If,  without  noting  the  pleadings  closed,  the  plaintiff  were 
entitled  to  set  this  case  down  upon  a  motion  for  judgment, 
Rule  612  would  effectually  prevent  his  doing  so  without  the 
leave  of  the  Court  or  a  Judge.  It  cannot,  in  my  opinion,  have 
been  intended  that  he  should  be  entitled  to  have  the  plead- 
ings noted  closed  under  Rule  263,  without  the  leave  of  the 
Court  or  a  Judge,  though  more  than  a  year  had  expired 
from  the  time  when  he  became  entitled  to  have  that  step 
taken,  and  that  he  should  thus  be  enabled  to  put  himself  in 
a  position  to  move  for  judgment  without  leave,  because  his 
right  to  so  move  had  only  accrued  when  he  had  sec^ured  the 
noting  of  the  pleadings. 
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In  the  exercise,  therefore,  of  the  inherent  jurisdiction 
wliich  the  Court  jnust  pos^^ess  to  so  control  its  procet^dings 
as  to  prevent  them  being  made  the  instrument  of  possible 
injustice,  1  must  decline  to  make  the  order  asked  for.  not- 
withstanding the  terms  of  Rule  263.  The  notin«j  of  plead- 
ings being  a  mere  preliminary  step  to  a  motion  for  judg- 
ment or  other  kindred  relief  to  ensue  thereupon,  by  analocr\' 
to  the  practice  prescribed  by  Rule  612,  the  officer  should  not 
in  my  opinion,  in  any  case  in  which  more  than  a  year  has 
oxpireil  since  the  time  at  which  the  party  seeking  t<)  have 
the  pleadings  noted,  became  entitled  to  that  relief,  act  under 
Rule  263  without  the  direction  of  the  Court  or  a  Judge,  and, 
unless  in  exceptional  circumstances  such  as  induced  the 
Court  to  make  a  similar  direction  ex  parte  under  the  old 
Chancery  practice  (Kerr  v.  Clemow,  1  Oh.  Ch.  14,  and 
Hare  v.  Smart,  ib.  350),  such  direction  should  not  be  given 
except  upon  notice  to  the  party  to  be  adversely  affected  by 
such  noting. 

I  would  also  point  out  that  at  least  one  of  the  parties  to 
this  action,  Mr.  \V.  J.  Franks,  a  member  of  the  firm  of  Moss, 
Barwick,  &  Franks,  has  died  since  the  last  proceeding  was 
taken,  and  that  there  has  been  more  than  one  transmission 
of  interest  in  that  firm.  It  is  probable,  then»fore,  that  with- 
out an  order  of  revivor  the  plaintiff  is  not  in  a  position  to 
proceed  with  this  action.  No  such  order  has  been  put  in 
evidence. 
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Magee,  J.  November  27th,  1905. 

CHAMBERS. 

LOUTH  V.  EILEY. 

Parties — Third  Paaiy — Procedure  —  Dday  in  Proceeding — 
Discha/rge  of  Order — Costs. 

Motion  by  third  party  to  set  aside  order  of  a  local  Judge 
giving  leave  to  defendants  to  serve  third  party  notice. 

J.  P.  Mabee,  K.C.,  for  third  partjr. 

W.  J.  Boland,  for  plaintiffs. 

* 

W.  M.  Douglas,  K.C.,  for  defendants. 

Magee,  J.: — The  statement  of  claim  was  delivered  on 
2nd  December,  1904;  statement  of  defence,  on  11th  April, 
1906;  and  reply,  on  26th  April,  1905.  It  is  stated  in  the 
affidavit  of  defendants^  solicitor,  and  is  not  denied,  that,  by 
arrangement  bel^een  him  and  tiie  solicitor  for  plaintiffs,  the 
time  for  making  the  application  for  leave  to  add  the  third 
party  was  extended  from  time  to  time,  and  the  statement  of 
defence  was  delivered  by  defendants  upon  the  understanding 
that  such  delivery  would  be  without  prejudice  to  the  adding 
of  the  third  party,  and  that  time  was  not  to  count  against 
defendants;  and  it  is  also  stated  that  the  solicitor  for  plain- 
tiffs attended  on  the  application  for  leave  to  add  the  third 
party  and  consented  to  the  order  being  made  by  the  local 
Judg^  in  pursuance  of  that  arrangement.  The  order  is  dated 
10th  May,  1906,  and  was,  Avith  the  third  party  notice  and 
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copy  of  statement  of  claim,  senred  on  2nd  Jnna  On  10th 
Jnne  defendants  seired  the  third  party  with  oopicb  of  sabse- 
qnent  pleadings  and  of  plaintiffs'  particnlars. 

The  place  of  trial  named  in  the  pleadings  was  Hamilton, 
bnt  the  action  was  entered  on  3rd  May  for  trial  at  Welland  on 
16ch  May.  On  the  latter  date  the  trial  was  postponed  by  con- 
sent of  plaintiffs  and  defendants  to  the  non-jury  sitting  at 
St.  Catharines  on  5th  June,  when  it  was  again  postponed  by 
like!  consent  till  the  next  sitting.  The  indorsemrait  on  the 
record  is  as  follows:  ''By  consent  trial  postponed  until  the 
nert  sitting  of  the  Court  here,  in  ord^,  it  is  said,  that  pro- 
ceedings may  be  completed  as  to  third  parties;  coats  in  the 
action  to  plainti&  only." 

The  third  pariy  was  not  then  before  the  Court  He 
makes  this  application  to  set  aside  the  notice  served  on  him 
and  the  order  allowing  it. 

Bule  209  directs  that  such  a  notice  shall  be  served  with- 
in the  time  limited  for  the  ddiven'  of  the  defoice.  Bule  213 
allows  a  third  party  to  be  given  liberty  to  defend  the  action 
in  a  proper  case.  Here  defendants  have  taken  upon  them- 
selves to  settle  the  pleadings  and  the  mode  and  place  of  trial, 
and  ev&i  let  the  case  be  entered  for  trial,  before  giving  any 
notice  to  the  third  party. 

In  Parent  v.  Cook,  2  0.  L.  R  709,  aflSrmed  in  3  0.  L.  R. 
350,  the  notice  was  likewise  given  after  the  action  had  been 
entered  for  trial,  and  the  trial  postponed.  I  do  not  see  that 
this  case  can  be  distinguished  as  to  the  facts  in  the 
course  of  procedure;  and  the  circumstances  are  not  such  as 
to  call  for  an  extension  of  time  as  against  the  third 
party.  Defendants'  rights  against  him,  if  any,  still  remain. 
They  point,  however,  to  the  contract  as  requiring  defendants 
to  indemnify  him.  The  questions  involved  and  the  amount 
of  damages  might  not  be  the  same  as  between  plaintiffs  and 
defendants. 

The  order  of  10th  May  will  be  discharged,  and  the  third 
part\'  notice  and  all  proceedings  thereon  set  aside;  defen- 
dants to  pay  the  costs  of  the  third  party.  Plaintiffs*  costs  of 
the  order  and  this  application  to  be  paid  by  defendants  in 
an^'  event. 
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Meredith,  J.  November  27th,  1905. 

chambsrs. 

Be  McCUBBIN. 

Will  —  Construction  —  Ascertainment  of  Persons  Entitled  to 
Share  in  Residuary  Estate — "  The  Rest  of  my  Surviving 
Children  ^^ — Period  of  Ascertainment — Death  of  Testatrix 
— Time  when  Fund  Becomes  Divisible, 

Motion  by  executor  for  order  declaring  construction  of 

wni. 

XJ.  A.  Buchner,  London,  for  executor. 

P.  McDonald,  Woodstock,  for  John  McCubbin  estate. 

J.  M.  Gunn,  London,  for  Tumbull  estate. 

6.  N.  Weekes,  London,  for  Elizabeth  Cubbin  and  Munro 
estates. 

J.  B.  BalzeU,  Oalt,  for  Barry  estate. 

Meredith,  J. : — This  will,  drawn  by  a  somewhat  illiter- 
ate person  and  one  quite  unskilled  in  legal  knowledge  and 
phraseology,  presents  some  difficulty  in  interpretation  as  to 
the  persons  meant  by  the  words  '^  the  rest  of  my  surviving 
children,^'  between  whom  the  rest  of  the  money  bequeathed  is 
to  be  equally  divided. 

There  is  no  express  gift  to  such  children,  but  by  impli- 
cation they  are  to  receive,  in  equal  shares,  such  residue  when 
it  is  divisible  at  the  marriage  or  death  of  the  daughters 
Elizabeth  and  Jane. 

The  general  scheme  of  the  will  is  to  give  to  these  two 
daughters  the  income  of  the  money — and  in  sickness,  if 
necessary,  part  of  the  principal — until  they  marry  or  die; 
and  after  such  events  to  give  to  the  son  John,  if  living,  one- 
fourth  of  what  remains;  the  balance — after  deducting  "law- 
ful expenses'' — to  go  to  all  the  surviving  children  in  equal 
shares. 

So  far  no  great  difficulty  occurs.  Under  the  general  rule, 
the  gift  not  taking  effect  in  possession  immediately  on  the 
death  of  the  testatrix,  the  survivorship  would  be  referred  to 


Wolcott,  4  Madi  15;  Holcomb-Howard  v.  Collins^  L.  R.  7 
Eq.  349;  Be  Lake,  24  N.  J.  L.  686;  Be  Garver,  3  0.  W.  B. 
584;  Be  Hopkins  Trust,  2  H.  &  M.  411;  and  Doe  dem.  Long 
V.  Prigg,  9  H.  &  C.  281. 

The  difiQcnlty  arises  from  the  concluding  woids  of  the 
will,  which  are :  "  But  if  John  should  be  removed  by  death 
and  leave  any  children,  they  do  not  receive  the  fourth  part, 
they  receive  only  their  father's  equal  share  same  as  the  rest 
of  my  other  children  alive;''  and  the  question  is,  whether 
these  words  shew  a  contrary  intention. 

It  is  difficult,  in  this  province,  where  all  lawful  children 
stand  upon  an  equal  footing  in  the  distribution  of  intestates' 
estates  ...  to  avoid  a  leaning  against  inequality  in 
cases  of  doubt;  and  it  is  perhaps  to  be  surmised,  from  some 
of  the  words  of  this  will,  that  there  was  such  a  feeling  in  the 
mind  of  the  testatrix;  there  was  the  intention  ihai  the  chil- 
dren of  John  should  not  be  more  favoured  than  her  other 
children  in  respect  of  the  one-fourth  share;  and  it  may  also 
be  that  she  made  the  provision  as  to  John's  children  under 
the  impression  that  the  children  of  all  her  children  would 
stand  in  their  parents'  places,  if  the  parents  shoidd  die  be- 
fore the  period  of  distribution,  and  to  prevent  that  happen- 
ing as  to  the  fourth  part,  and  to  put  the  grandchildren  all  on 
a  like  footing  in  case  of  John's  death  as  before  mentioned. 
But  effect  cannot  be  given  to  mere  surmises;  it  is  not  enough 
to  prevent  the  effect  of  the  rule;  and  indeed  there  is  more  in 
the  will  to  support  the  rule  than  to  prevent  its  application. 

The  question  is  one  of  time;  is  it  the  time  of  the  death  of 
the  testatrix,  or  is  it  the  time  when  the  fimd  becomes  divi- 
adble,  which  is  to  govern? 

If  the  death  of  the  testatrix,  then  the  estates  of  the  two 
daughters  would  take  a  share  each,  though  they  never  mar- 
ried, but  had  received  the  income  and  most  of  the  principal 
for  their  maintenance  until  they  died,  which  could  hardly 
have  been  meant:  then  the  provision  that  in  case  of  John's 
ileatb  his  children  should  take  his  share  would  have  refer- 
ence to  death  before  the  fund  becomes  divisible,  not  before 
the  death  of  the  testatrix,  and  would  be  unnecessary  if  John 
took  a  vested  interest  at  the  earlier  period ;  so  too  there  is  the 
inference  from  the  gift  to  John's  children  only  that  the  other 
grandchildren  were  not  to  take;  and  again,  the  very  words 
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•relied  upon  to  take  the  case  out  of  the  rule — ^"  same  as  the 
rest  of  my  other  children  alive  " — ^really  indicate  a  contrary 
intention,  unless  the  word  "alive"  is  ignored.  Alive  when? 
Alive  when  John's  children  are  to  receive  their  father's 
share;  that  is,  when  the  residue  of  the  fund  is  divided :  "same 
as  the  rest  of  my  other  children  alive''  means  the  same  as 
those  of  my  children  who  shall  remain  alive. 

My  ruling  is  that  the  word  "  surviving ''  has  reference  to 
the  time  when  the  fund  becomes  divisible,  not  the  death  of 
the  testatrix. 

I  observe  that  in  the  original  will  the  words  were  "  receive 
the  equal  share,''  but  were  changed  to  "  receive  their  father's 
equal  share,"  and  that  there  is  nothing  to  indicate  that  the 
alteration  was  made  before  the  execution  of  the  will;  but 
nothing  turns  upon  this,  in  the  interpretation  of  the  will,  as 
the  alteration  made  no  difference  in  the  sense  of  the  words. 

The  costs  of  the  motion  should  be  paid  out  of  the 
estate.    .    .    . 


Mkredith,  J.  November  27th,  1905. 

WEEKLY   COURT. 

Re  CABTWRIGHT  AND  TOWN  OF  NAPANEE. 

Municipal  Corporations — By-law — Establishment  of  Munici- 
pal  Electric  Light  Plant— Issm  of  Debentures — Voting  on 
By-law — Irregularities — Defective  Publication — Failure  to 
Appoint  Day  for  Final  Consideration  by  Council — Cura- 
tive Provisions  of  Municipal  Act — Special  Act. 

Motion  by  Sir  Richard  Cartwright,  a  ratepayer  of  the 
town  of  Napanee,  to  quash  a  by-law  of  the  town  council  pro- 
viding for  the  purchase  of  land,  the  erection  of  a  building, 
and  the  installation  of  an  electrical  plant,  and  the  issue  of 
debentures  to  raise  money  therefor. 

W.  E.  Middleton,  for  the  applicant. 

A.  Bruce,  K.C.,  and  W.  S.  Herrington,  K.C.,  for  the  town 
corporation. 
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Meredith,  J. : — ^The  question  whether  the  Court  is  or  is 
not  bound  to  quash  an  illegal  by-law  does  not  at  all  depend 
upon  the  permissive  words  "  may  quash  ^'  used  in  sec.  378  of 
the  Consolidated  Municipal  Act,  1903.  That  legislation  was 
enacted  for  the  purpose  of  creating  the  power  to  quash,  not 
of  indicating  the  circumstances  under  which  the  power  should 
be  exercised,  nor  whether  the  power  is  or  is  not  discretionary. 
It  means  no  more  than  that  it  shall  be  lawful  for  a  Judge  of 
the  High  Court  to  quash  on  summary  motion.  To  have  used 
imperative  instead  of  permissive  words — to  have  said  "  shall 
quash  '^  instead  of  "  may  quash  " — would  have  been  obviously 
absurd ;  there  was  no  choice  between  such  words,  and  so  there 
is  no  indication  in  those  words  of  the  permissive  or  impera- 
tive character  of  the  jurisdiction  conferred.  Whether  an  il- 
legal by-law  must  or  need  not  be  quashed  depends  upon  en- 
tirely different  considerations. 

The  purpose  of  the  legislature  is  very  plain — to  provide 
a  prompt,  simple,  and  inexpensive  means  of  getting  rid  of  an 
invalid  by-law;  to  save  the  obvious  inconveniences  and  some- 
times great  loss  arising  from  want  of  such  means.  In  cases 
in  which  there  is  no  good  reason  why  the  validity  of  a  by-law 
should  not  be  tested  before  it  is  acted  upon,  instead  of  wait- 
ing until,  it  may  be,  extensive  and  expensive  operations  have 
been  carried  on  under  it,  the  legislature  creates  jurisdiction 
of  a  highly  convenient  and  remedial  character,  and  so  one 
which  ought  to  be  exercised  in  every  case  to  which  its  benefits 
aare  applicable:  in  other  words,  the  jurisdiction  ought,  gen- 
erally speaking,  to  be  exercised  in  every  case  of  an  ill^al  by- 
law which  cannot  be  validated.  It  would  be  against  the  in- 
terests of  those  who  support  the  by-law,  as  well  as  the  inter- 
ests of  all  others,  to  permit  it  to  stand  if  incurably  bad. 

In  the  case  of  an  invalid  by-law  which  can  be  cured,  again 
generally  speaking,  the  jurisdiction  ought  to  be  exercised 
when  the  irregularities  which  render  it  invalid  affected,  or 
might  have  affected,  the  passing  of  it;  but  ought  not  to  be 
exercised  when  they  could  not.  For  why  should  not  irregu- 
larities which  are  innocuous  be  allowed  to  become  cured  by 
lapse  of  time,  after  notice,  under  the  provisions  of  the  Act 
passed  for  the  purpose  of  curing  them? 

The  provisions  of  sec.  204  of  the  Act,  made  generally  ap- 
plicable to  voting  on  by-laws  by  sec.  351,  and  which  seem  to 
but  echo  the  common  law — see  Woodward  v.  Sarsons,  L.  R. 
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10  C.  P.  733 — can  hardly  cover  a  substantial  omission  of  a 
positive  requirement  of  sec.  569  (5).  A  publication  for  4 
times  only,  in  circumstances  which  required  5,  can,  again 
speaking  generally,  hardly  be  deemed  unsubstantial.  .  .  . 
So  the  by-law  in  question  comes  within  the  category  of  the 
invalid  ones  which  can  become  validated — see  title  11,  divi- 
sion vii.,  of  the  Act — and  the  question  is,  whether  the  facts 
of  this  case  bring  it  within  the  class  which  ought  to  be  al- 
lowed to  take  the  curative  process,  that  is,  does  it  clearly 
appear  that  the  irregularities  did  not  affect  the  result? 

Some  of  the  material  facts  of  the  case  are:  that  the  ap- 
plication is  not  really  made  in  the  interests  of  the  ratepayers, 
nor  in  respect  of  the  applicant's  right  as  a  ratepayer  merely, 
but  is  made  in  the  interests  of  a  company  the  business  of 
which,  if  continued,  must  be  carried  on  in  competition  with 
the  business  to  be  done  by  the  municipal  corporation  under 
the  provisions  of  the  by-law ;  that  the  applicant  was  not,  nor 
were  any  of  the  voters,  in  any  manner  prejudiced  or  affected 
by  any  irregularity  in  the  proceedings;  that  the  applicant 
was  not  is  made  very  plain ;  he  and  all  those  interested  in  the 
company  were  well  aware  of  the  day  of  voting,  and  took  all 
such  steps  as  were  deemed  advisable  to  oppose  the  by-law  and 
protect  their  interests  at  the  poll ;  instead  of  objecting  to  the 
proceedings,  they  communicated  with  the  council  of  the 
municipal  corporation  with  a  view  to  an  arrangement  which 
would  save  the  expense  of  scrutineers  on  their  behalf;  that, 
through  an  oflScer  of  the  company,  another  motion  was  made 
to  quash  the  by-law,  on  the  other  .ground  upon  which  this 
motion  is  based,  and  this  application  was  not  launched  imtil 
after  the  question  of  its  validity  had  been  argued  upon  that 
question,  and  months  after  the  passing  of  the  by-law;  that 
the  ratepayers  are,  almost  unanimously,  in  favour  of  the  by- 
law, which  undoubtedly  would  again  be  passed  if  now 
quashed,  practically  nothing  but  the  interests  of  the  rival 
company  opposing  it;  and  that  extensive  proceedings  and 
operations  have  been  taken  under  it,  so  that  much  loss  and 
delay  would  be  caused  and  nothing  gained  by  giving  effect 
to  this  motion,  for  the  little  delay  which  would  be  caused  by 
going  over  the  ground  again  in  order  to  make  the  proceedings 
regular  and  the  by-law  unobjectionable  from  a  legal  point  of 
view,  can  hardly  be  considered  real  gain  even  to  the  rival 
company,  however  hard  it  may  be  hit  by  the  by-law. 
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The  case,  therefore,  seems  to  me  to  be  one,  and  very 
plainly  one,  for  allowing  the  curative  provisions  of  the  Act 
to  operate,  for  declining  to  exercise  a  jurisdiction  which 
would  compel  the  respondents  to  march  up  the  hill  merely  to 
march  down  again  at  their  will; 

The  other  irregularity  upon  which  the  motion  is  based 
is  the  omission  to  appoint  and  give  notice  of  the  appointment 
of  a  day  for  finally  considering  the  by-law  in  council,  as  re- 
quired by  sec.  669  (6) ;  but  that  which  has  been  said  respect- 
ing the  other  irregularity  applies  with  greater  force  to  this 
one.  It  is  hardly  conceivable  that  the  council,  if  they  had 
the  power,  would  have  failed  or  delayed  to  give  eflEect  to  the 
vote,  the  whole  object  of  the  by-law,  and  of  the  special  legi?j- 
ktion  obtained  respecting  it — 6  Edw.  VII.  ch.  60  (0.)  — 
being  to  free  the  municipality  from  the  monopoly  of  the 
company,  and  its  many  grievances  respecting  it  so  fully  de- 
tailed in  the  preamble  to  the  Act. 

I  have  not  overlooked  the  suggestion  of  Mr.  Bruce  that 
the  by-law  might  not  be  one  governed  by  sec.  669  (5) ;  a  per- 
usal of  sub-sec.  (7),  to  which  attention  was  not  directed  at 
the  argument;  lends  some  colour  to  the  suggestion.  That  sub- 
section provides,  among  other  things,  that  the  foregoing  sub- 
sections shall  not  apply  to  any  special  Act  obtained  or  to  be 
obtained  by  a  municipal  corporation.  But  the  special  Act 
in  this  case — 5  Edw.  VII.  ch.  60  (0.) — -makes  all  the  pro- 
visions of  the  Consolidated  Municipal  Act,  1903,  applicable 
to  municipal  by-laws  for  constructing  electric  light  works, 
and  for  the  issue  of  debentures  for  that  purpose,  *^  except 
clauses  (a)  to  (a9)inclusive  following  paragraph  4  of  section 
566/^  applicable  to  any  by-law  to  be  passed  under  the  special 
Act  and  to  the  debentures  to  be  issued  under  the  by-law;  and 
the  whole  purpose  of  the  special  Act  is,  plainly,  merely  to 
relieve  the  municipal  corporation  from  the  effect  of  sub-sees, 
(a)  to  (a  D),  and  to  set  out  fully  on  the  face  of  the  enact- 
ment the  reasons  for  so  doing,  leaving  the  municipal  cor- 
poration in  all  other  respects  just  as  if  the  special  Act  had 
not  been  passed. 

The  municipal  officers  appear  to  have  either  overlooked 
see.  669,  or  else  to  have  deemed  it  inapplicable;  and  to  have 
proceeded  under  the  general  clauses  of  the  Act  respecting 
voting  on  by-laws  by  electors,  with  which  they  seem  to  have 
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fully  complied:  a  fact  which  is  of  importance  in  considering 
whether  the  by-law  ought  or  ought  not  to  be  quashed. 

The  motion  will  be  dismissed^  but  without  costs  because 
irregularities  ought  to  be  discouraged. 


Britton,  J.  November  27th,  1905. 

TRIAL. 

GOODMAN  V.  WEDLOCK. 

Specific  Performance — Contract  for  Sale  of  Land — Written 
Contract  Signed  by  one  of  two  Tenants  in  Common  — 
Statute  of  Frauds — Conveyance  by  the  other  Tenant  De- 
livered in  Escrow — Time  for  Completion  of  Purchase. 

Action  for  specific  performance  by  defendants  of  a  con- 
tract for  the  sale  by  them  of  a  parcel  of  land  on  Richmond 
street,  in  the  city  of  Toronto. 

E.  D.  Armour,  K.C.,  for  plaintiff. 

J.  E.  Robertson  and  E.  E.  A.  DuVemet,  for  defendants. 

Britton,  J. : — The  agreement  for  sale  is  in  writing,  and 
is  between  Jacob  Soble  and  defendant  Thomas  Wedlock.  It 
consists  of  an  offer  by  Soble  dated  3rd  January,  1905,  to  pur- 
chase the  land  in  question  for  $6,300,  payable  as  therein 
mentioned.  The  important  words  are :  "  I,  J.  Soble,  of  the 
city  of  Toronto,  as  purchaser,  hereby  .agree  to  and  witli  you 
Thomas  Wedlock  (as  vendor)  through  Copeland  &  Fairbaim, 
agents,  to  purchase  ...  at  the  price  or  sum  of  $6,300, 
'^^iiich  I  covenant,  promise,  and  agree  to  pay  as  follows :  $50 
as  a  deposit,  and  pay  the  sum  of  $460  in  cash  at  time  of  com- 
pletion of  sale,  and  give  a  fil^t  mortgage  for  $6,800  at  5  per 
cent,  interest  payable  every  3  months,  and  pay  the  simi  of 
$100  off  on  the  principal  every  3  months  when  paying  inter- 
est." .  .  .  The  purchaser  was  to  examine  title  at  his 
own  expense,  was  not  to  call  for  any  title  deeds  except  those 
in  possession  of  Wedlock.  Offer  to  be  accepted  within  3  days, 
otherwise  void.  Ten  days  allowed  for  investigation  of  title. 
Sale  to  be  completed  on  or  before  17th  January,  1905,  on 
which  date  possession  of  premises  was  to  be  given,  or  Soble 
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was  to  accept  existing  tenancies^  and  to  be  entitled  to  rents 
and  profits  at  Wedlock^s  option.  Then  was  added :  ''  Time 
shall  be  of  the  essence  of  this  oflEer/' 

The  offer  was  accepted  by  Thomas  Wedlock  on  4th 
January,  and  so  within  the  3  days. 

This  would  seem  to  be  a  complete  agreement  between 
Soble  and  Thomas  Wedlock  for  a  purchase  by  Soble  and  a 
sale  by  Wedlock,  to  be  carried  out  by  17th  January,  and  with 
no  stipulation  in  it,  on  the  part  of  Thomas  Wedlock,  that  time 
was  to  be  the  essence  of  his  agreement  to  sell. 

Soble  sold  to  plaintiff  his  right  to  purchase,  within  3  or  4 
days  of  the  acceptance  of  his  offer,  making  $40  on  the  deal. 
Plaintiff  then  stipulated  for  additional  time,  and  it  was  con- 
ditionally given.  The  evidence  of  defendants'  solicitor,  who 
was  called  by  plaintiff,  is  that  defendant  Thomas  Wedlock 
was  willing  to  extend  the  time  to  Ist  February,  but  that  the 
purchase  must  be  carried  out  on  or  before  that  day. 

Plaintiff's  solicitor  was  Mr.  Kyles.  Mr.  Honeywell,  a 
clerk  in  Mr.  Kyles^s  office,  examined  the  title  for  plaintiff, 
and  on  24th  January  made  requisitions  upon  the  solicitor  for 
defendants.  Defendants'  solicitor  refused  to  answer  the 
requisitions,  and  told  Mr.  Honeywell  that  the  purchase  must 
be  carried  out  on  or  before  1st  February,  and  that  a  convey- 
ance had  been  executed.  On  1st  February  defendant  Thomas 
Wedlock  and  his  solicitor  called  at  Mr.  Kyles's  office,  saw  Mr. 
Honeywell  and  told  him  that  if  purchase  not  carried 
out  on  that  day  defendant  would  sell — told  him  that  it  must 
be  carried  out  that  day.  Mr.  Honeywell  replied  that  they 
were  waiting  to  get  requisitions  satisfied,  or  words  to  that 
effect.  He  was  told  that  defendants  were  not  obliged  to  and 
did  not  intend  to  answer  the  requisitions.  Mr.  Honeywell 
says  he  did  not  ask  for  further  time. 

On  3rd  February  Mr.  Hon^well  tendered  to  defendants' 
solicitor  a  mortgage  for  $5,800  and  Mr.  Kyles's  cheque  for 
the  balance  of  the  purchase  money  according  to  an  adjust- 
ment as  of  1st  February  prepared  by  him.    This  was  refused. 

The  matter  was  certainly  one  of  speculation  on  the  part 
of  Soble,  and  after  the  plaintiff  came  into  it,  there  was  not 
much  diligence  by  him  to  complete  within  the  extended  time, 
although  it  was  extended  upon  the  clear  understanding  that 
if  completed  at  all  it  must  be  on  or  before  1st  February.     It 
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was  argued  for  defendants  that  the  agreement  for  extension 
of  time  made  time  of  the  essence  and  that  defendants  were 
in  any  view  of  it  relieved,  and  it  was  further  argued  that  the 
case  is  not  one  in  which,  in  the  proper  exercise  of  judicial 
discretion,  specific  performance  should  be  ordered,  but  the 
plaintiff  should  be  left  to  his  remedy,  if  he  has  any,  in  an 
action  for  damages. 

I  am  of  opinion  that  the  case  must  be  disposed  of  on  the 
following  grounds : — 

The  defendants  were  the  owners  as  tenants  in  common  of 
the  land  in  question.  The  plaintiff  allies  that  the  defen- 
dant Thomasf  Wedlock  acted  in  his  own  behalf  and  also  as 
agent  for  the  other  defendant,  and  plaintiff  relies  upon  the 
execution  by  the  defendants  of  a  conveyance  of  this  land  to 
the  plaintiff  for  the  stated  consideration  of  $6,300,  dated 
25th  Januar}',  1905,  and  left  in  escrow  with  the  defendants' 
solicitor,  as  evidence  of  this,  and  also  of  that  conveyance  be- 
ing a  memorandum  in  writing  by  the  defendant  Margaret 
Wedlock,  sufficient  to  satisfy  the  Statute  of  Frauds. 

This  document  is  produced  with  the  signatures  of  both 
defendants  erased.  The  conveyance  was  executed  by  both 
defendants,  and  was  ready  for  delivery  if  purchase  had  been 
completed  in  time.  It  was  left  with  solicitor  to  be  delivered 
only  if  purchase  completed  on  or  before  1st  February.  This 
is  the  only  memorandum  in  writing  signed  by  defendant 
Margaret  Wedlock,  and  there  is  no  evidence  of  any  verbal 
agreement  with  her  or  with  any  one  with  her  express  author- 
ity.    The  plaintiff  relies  upon  that  as  a  contract  to  bind  her. 

McClung  V.  McCraken,  3  0.  B.  696,  affirming  the  deci- 
sion of  the  trial  Judge,  2  0.  R.  609,  is  against  that  con- 
tention. 

Mr.  Armour  contended  for  plaintiff  that,  as  the  husband 
had  agreed  to  sell,  he  should  be  compelled  to  sell  his  interest 
in  the  land,  and  to  accept  an  abated  price.  If  plaintiff  knew 
that  the  imdivided  half  belonged  to  the  wife,  then  Castle  v. 
Wilkinson,  L.  R.  5  Ch.  634,  is  expressly  in  point  and  is 
against  plaintiff.  I  must  assume  that  plaintiff,  by  his  solici- 
tor, ascertained  within  the  time  given  to  him  that  Margaret 
Wedlock  was  in  fact  the  owner  of  the  half  interest  in  these 
lands.  Nothing  was  said  in  the  requisitions  served  about 
getting  in  her  title.  He  had  the  draft  deed,  and  in  that  de- 
fendants were  made  parties  as  vendors,  so  knowledge  must 
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be  dosed  on  or  before  Ist  Eebruary.  He  waB  not  putting 
any  difficulty  in  plaintiffs  way,  altiiough  plaintiff  was  not 
the  person  from  whom  the  offer  to  purchase  came.  This  is 
a  case  in  which  it  would  certainly  be  a  great  hardship  upon 
the  wife  to  have  her  husband's  half  sold  to  a  stranger. 

In  Grain  v.  Bapple,  20  A.  B.  291,  the  purchaser  from  one 
partner  was  not  allowed  to  insist  upon  taking,  with  an  abate- 
ment, that  partner's  share,  the  other  partner  refusing  to 
consent  to  a  sale  of  the  whole. 

I  have  considered  the  cases  of  Mortlock  y.  Buller,  10  Yes. 
291;  Lumley  v.  Kavenscroft;  [1895]  1  Q.  B.  683;  Budd  v. 
Lascellos,  [1900]  1  Ch.  815;  Crossfield  v.  Gould,  9  A.  R. 
218;  Harris  v.  Bobinson,  21  S.  C.  B.  390;  Smith  v.  Hughes, 
6  0.  L.  B.  238,  2  0.  W.  B.  19 ;  and  I  think  I  am  well  within 
the  principle  governing  these  decisions  in  refusing  specific 
performance. 

The  action  should  be  dismissed  with  costs. 


Cartwriqht,  Master.  November  28th,  1905. 

chambers. 

CLEVELAND-SABNIA  CO.  v.  MIERS. 

Particulars  —  Statemeni  of  Claim  —  Conversion  of  Logs  — 
Pleading  over  —  Trial  —  Examination  for  Discovery — 
Damages. 

Motion  by  defendant  for  particulars  of  the  amended  state- 
ment of  claim. 

G.  H.  Kilmer,  for  defendant. 

J.  E.  Day,  for  plaintiffs. 

The  Master  : — The  action  is  to  recover  $800  damages  for 
conversion  by  defendant  of  plaintiffs'  logs  and  timber.  Plain- 
tiffs are  a  lumbering  company,  having  their  mills  and  gen- 
eral offices  at  Samia.  Defendant  is  a  saw  miller  at  Tober- 
moray,  in  the  Bruce  peninsula. 


tills  to  furnish  particulars  in  writing  of  the  times  when  and 
places  where  logs  were  taken,  and 'of  the  quantities  of  logs 
claimed  for,  and  how  marked.  Plaintiif s  preferred  to  file  an 
amended  statement  of  claim,  which  is  not  thought  sufficiently 
definite,  and  defendant  asked  for  particulars  as  before.  This 
motion  was  enlarged  imtil  after  the  examination  of  defendant 
for  discovery,  and  was  brought  on  again  on  14th  October. 
As  the  trial  was  to  begin  on  the  following  Tuesday,  I  thought 
it  better  to  refer  the  motion  to  the  trial  Judge.  Both  sides 
were  apparently  ready;  but  at  the  last  moment  a  necessary 
witness  for  plaintiffs  was  unable  to  attend,  and  the  trial  was 
therefore  postponed,  and  nothing  was  said  about  the  present 
motion. 

On  23rd  October  it  was  again  brought  up  and  heard. 

Mr.  Day  argued  that  the  motion  was  unnecessary,  as  de- 
fendant had  been  content  to  go  to  trial  on  the  present  record. 
Mr.  Kilmer  replied  that  defendant  was  intending  to  have 
pressed  the  motion  if  the  trial  had  gone  on,  and  that  the  mat- 
ter stood  now  just  as  it  was  on  14th  October. 

As  a  general  rule  particulars  are  not  ordered  after  the 
party  applying  has  pleaded  over :  see  Smith  v.  Boyd,  17  P.  R. 
463,  where  all  the  cases  are  collected.  Here,  however,  de- 
fendant is  really  being  charged  with  acts  which,  as  shewn  by 
Mr.  Day,  would  be  criminal  if  done  knowingly  (Criminal 
Code,  sees.  338,  708),  and.  he  argued  that  the  latter  section 
throws  on  defendant  the  onus  of  shewing  that  logs  and  timber 
properly  marked  had  come  into  his  possession  lawfully,  and 
that  therefore  particulars  need  not  be  given  in  this  case.  This, 
however,  can  have  no  application  to  a  ciyil  action  directly, 
though  the  principle  may  apply.  It  does  not  appear  that  any 
examination  for  discovery  has  been  had  by  defendant.  But 
I  am  not  prepared  to  hold  that  this  is,  of  itself,  any  answer 
to  the  motion.  The  present  inclination  of  the  Court  is  to 
limit  and  restrain  this  procedure,  as  evidenced  by  Rule  1136. 
Here  an  examination  does  not  seem  necessary,  as  all  that  de- 
fendant could  obtain  could  as  easily  and  far  more  cheaply  be 
obtained  by  particulars.  There  can  be  no  difficully  in  fur- 
nishing particulars  now,  as  plaintiffs  were  ready  for  trial  on 
17th  October,  and  the  postponement  was  an  unexpected  dis- 
appointment. 
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I  think  the  particulars  should  be  such  as  would  be  given 
if  the  action  had  been  referred  and  plaintiffs  had  been  directed 
by  the  Master  to  file  and  serve  an  account  shewing  how  the 
$800  is  made  up.  These  should  be  given  in  10  days  from 
the  service  of  this  order,  and  plaintiffs  should  be  confined  to 
their  particulars  unless  otherwise  ordered  hereafter. 

Costs  of  this  motion  will  be  in  the  cause. 

On  the  question  of  particulars,  see  Blackley  v.  Bougier^ 
4  0.  W.  E.  163.  They  should  be  equivalent  to  an  answer  to 
the  question,  have  you  disclosed  your  whole  claim  ?  See 
Coyle  V.  Coyle,  19  P.  R.  100,  citing  Bray  on  Discovery,  pp. 
446  et  seq. 

There  is  another  course  open  to  plaintiffs  if  they  prefer  it. 
In  the  9th  paragraph  of  the  statement  of  claim  defendant 
is  charged  with  planks  and  boards  cut  from  plaintiffs'  logs  to 
the  amount  of  $500.  And  in  the  next  paragraph  a  general 
claim  for  damages  is  made  arising  from  the  alleged  wrongful 
acts  of  defendant.  If  these  two  together  constitute  the  claim 
for  $800,  and  plaintiffs  will  rest  their  case  there,  they  can 
eay  so,  and  the  order  will  be  accordingly.  They  may  notify 
defendant  as  to  this  within  a  week  from  this  date. 


Britton,  J.  November  28th,  1905. 

TRIAL. 

REYNOLDS  v.  REYNOLDS. 

Husband  and  Wife — Alimony  —  Separation — Cruelty — Con- 
donation. 

Action  for  separation  and  for  alimony. 

G.  H.  Watson,  K.C.,  and  J.  A.  Macintosh,  for  plaintiff. 

E.  P.  B.  Johnston,  K.C.,  and  R.  McKay,  for  defendant. 

Brttton,  J. : — This  is  ^  exceedingly  painful  case.  Plain- 
tiff  is  a  woman  of  natural  force  and  ability  and  of  culture. 
After  26  years  of  married  life,  she  asks  for  separation  from 
her  husband,  who  apparently  is  a  strong,  healthy,  sober, 
active,  and  prospering  business  man.    They  have  two  children. 


REYNOLDS  v.   REYNOLDS.  783 

.  .  .  Both  husband  and  wife  are  in  middle  life. 
.  .  .  Unhappy  diflferences  have  brought  them  to  Court. 
.  .  .  Plaintiff  complains  that  from  the  time  of  her  mar- 
riage defendant  has  abused  and  ill-treated  her,  and  treated 
her  with  inhumanity  and  neglect;  that  he  is  the  victim  of  an 
ungovernable  temper,  frequently  gets  into  a  violent  rage  over 
matters  of  little  or  no  importance,  and  thereupon  abuses 
plaintiff,  and  treats  her  with  cruelty;  that  he  has  been  in  the 
habit  of  prying  into  and  interfering  with  small  domestic 
affairs;  that  he  has  frequently  misconducted  himself  towards 
the  female  domestics  in  the  house.  Plaintiff  alleges  that  her 
illness,  which  commenced  4  years  or  so  ago,  has  largely  re- 
sulted from  the  abuse,  ill-treatment,  cruelty,  and  neglect  of 
defendant. 

Defendant  denies  all  the  material  allegations  of  plaintiff. 

The  case  came  on  for  trial,  and  was  partly  tried  in  May 
last,  when  upon  a  suggestion  of  the  Judge  the  trial  was  post- 
poned and  a  settlement  advised.  ...  I  must  find  upon 
the  evidence  that  the  negotiations  did  not  result  in  a  settle- 
ment.   .    .    . 

The  last  alleged  act  of  violence  and  cruelty  which  caused 
the  entire  separation  between  plaintiff  and  defendant  occurred 
probably  towards  spring  in  1903.  Plaintiff  says  .  .  . 
defendant  took  her  by  the  shoulders  and  threw  her  out  of 
the  room.  .  .  .  Defendant  admits  putting  her  out  of  his 
room,  but  denies  any  force  or  violence  other  than  wh«,t  he 
thought  was  the  slight  force  necessary.  .  .  .  Plaintiff's 
evidence  does  not  establish  to  my  satisfaction  that  she  was 
thrown  out  of  the  room.     .    .     . 

This  being  sufficient,  as  alleged,  to  justify  permanent 
separation,  plaintiff  then  gave  evidence  of  defendant's  con- 
duct from  the  beginning  of  their  married  life.  .  .  .  men- 
tioning specific  acts  of  violence.  .  .  .  All  these  occur- 
rences which  are  alleged  against  defendant  are  said  to  have 
been  before  the  birth  of  the  second  child,  Desmond,  and,  not- 
withstanding all  these,  plaintiff  continued  to  live  and  co- 
^  habit  with  defendant,  and  apparently  forgave,  if  she  did  not 
forget,  the  ill-treatment.  .  .  .  The  evidence,  especially 
plaintiff's  letters  written  in  1900,  1901,  and  1902,  shews  com- 
plete condonation  of  all  that  plaintiff  complained  of  prior  to 
•  the  last  assault  and  violence  charged.  I  cannot,  upon  the 
evidence,  find  such  violence  and  cruelty  on  the  last  occasion 
^tablished  as  to  entitle  plaintiff  to  judgment.     .     .     . 
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Plaintiff  and  defendant  are  living  in  the  same  house^  the 
title  to  which  is  in  plaintiff.  Defendant  is  making  a  weekly 
allowance  for  her  maintenance.  Plaintiff  is  in  a  poor  state  of 
health,  but  is  improving.  .  .  .  The  evidence  would  not 
warrant  any  finding  that  her  physical  condition  is  in  any 
way  attributable  to  defendant's  conduct.  ...  I  'cannot 
find  that  plaintiff  is  really  much,  if  at  all,  in  fear  of  defend- 
ant.    .    .     . 

[Reference  to  Plowden  v.  Plowden,  23  L.  T.  N.  S.  266.] 

The  evidence  does  not,  in  my  opinion,  shew  that  plaintiff 
is  in  any  danger  in  fact,  or  that  she  need  be  appreh^isive  of 
danger  to  her  person  or  her  health  from  any  violence  of  de- 
fendant    .... 

A  good  deal  of  valuable  time  has  been  lost,  but  if  the 
parties  will  accept  an  intimation  to  let  all  that  is  past  be 
buried,  they  may  live  very  happily  together  yet.     ... 

I  have  read  with  great  care  and  interest  the  decision  of  the 
Chancellor  in  Lovell  v.  Lovell,  ante  p.  621.  .  .  .  The 
present  case  is  a  very  different  one.     .     .     . 

The  action  must  be  dismissed.  Defendant  must  pay  dis- 
bursements, as  the  law  directs. 


Boyd,  C.  November  28th,  1905. 

TRIAL. 

MILLER  V.  SMITH. 

Trespass  to  Land — Title — Pleadings — Jurisdiction  of  County 
Court — Damages  —  Boundary  —  Declaration — Claim  of 
Tenan  t — A  m  en  dm  en  t — Costs, 

Action  by  the  owner  and  the  tenant  of  a  farm  against  a 
neighbouring  farmer  for  an  injunction  and  damages  in  re- 
spect of  trespasses  to  the  land  owned  and  occupied  by  plain-  • 
tiffs,  upon  which  it  was  alleged  that  defendant  had  entered 
and  cut  trees  and  timber. 

R.  J.  :>rcLaughlin,  K.C.,  for  plaintiffs. 

A.   P.   Devlin,  lindsay,   for  defendant. 
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Boyd,  C.  : — The  title  to  land  is  brought  in  question  on 
the  record  by  defendant  putting  plaintiff  Miller  to  prove  that 
he  is  the  owner  of  lot  9  in  concession  A.,  on  which  some  of 
the  trees  were  cut  by  defendant.  This  lot  is  worth  more  than 
$200,  and  I  cannot  say  that  the  action  could  have  been  enter- 
tained, on  this  state  of  the  pleadings,  in  the  County  Court. 

The  injury  done  by  defendant  was  comparatively  trivial 
and  under  some  misapprehension  as  to  his  rights,  and  he 
offered  to  let  two  neighbours  of  plaintiffs  dispose  of  the 
dispute,  but  this  was  refused.  It  is  proved,  I  think,  that  de- 
fendant cut  down  some  3  or  4  trees  along  the  boundary  be- 
tween the  lots,  which  were  of  little  intrinsic  value  .  .  . 
for  which  at  one  time  plaintiffs  would  have  taken  $30,  if  they 
had  been  paid  their  costs  and  had  adjusted  another  little 
trouble  about  the  line. 

I  cannot,  upon  the  loose  evidence  given,  determine  as  to 
the  alleged  encroachment  on  plaintiffs'  land  to  the  south  of 
the  lot  by  the  straight  fence  erected  by  defendant.  All  I  can 
do  now  is  to  declare  that  the  old  stump  fence  forms  the  true 
and  recognized  boundary  between  the  two  lots.  It  has  been 
in  situ  since  1851,  and  cannot  now  be  disturbed — the  centre 
line  of  til  at  old  fence  is  the  boundary  between  the  lots. 

I  assess  the  damages  for  the  trees  cut  at  $25,  to  be  paid 
by  defendant  with  costs  of  suit  quoad  plaintiff  Miller. 

As  to  the  other  co-plaintiff,  he  is  the  tenant  of  the  owner, 
and  has  l)een  brought  into  the  litigation  as  co-plaintiff  by 
amendment — but  apparently  without  any  direct  intervention 
on  liis  part.  At  the  opening  of  the  trial  it  was  asked  that 
the  claim  should  be  amended  by  asking  for  damages  sustained 
by  his  crops  on  account  of  defendant's  cattle  injuring  them 
wlien  the  straight  fence  was  being  put  up  by  defendant. 
There  is  but  little,  if  any,  injury,  and  I  find  the  place  was 
kept  for  a  while  without  a  fence  between  the  lots  by  the  vexa- 
tious  conduct  of  plaintiffs  forbidding  the  erection  of  a  straight 
fence  and  rofu-^ing  to  call  in  the  fence- viewers,  as  defendant 
proposed.  It  is  not  a  case  in  which  any  further  amendment 
should  be  allowed  to  set  up  an  incongruous  claim,  which,  if 
it  existed,  might  have  been  sued  by  the  tenant  in  a  Division 
Court. 

I  therefore  dismiss  the  action  with  costs  as  to  the  co- 
plaintiff  Osborne;  the-e  to  be  set  off  against  the  costs  and 
damages  awarded  to  plaintiff  Miller  as  against  defendant. 

VOL    ▼!.  •!  W.lt     N«».  21 — o4 
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divisional  court. 

PRESTOX  V.  TORONTO  R.  W.  CO. 

Street  Railways — Injury  to  Person  Bicycling  on  Highway — 
Crossing  behind  Car  —  Approach  of  Car  from  Opposite 
Direction — Failure  to  Sound  Gong — Negligence-— Contri- 
butory Negligence — Nonsuit — New  Trial. 

Appeal  bv  plaintiff  from  judgment  of  nonsuit  by  Boyd, 
C,  in  an  action  brought  by  Ernest  E.  Preston  against  the 
Toronto  Railway  Company  for  injury  caused  to  him  by  one 
of  defendants'  cars  when  running  on  Yonge  street,  in 
Toronto. 

Shirley  Denison,  for  plaintiff. 
D.  L.  McCartliy,  for  defendants. 

The  judgment  of  the  Court  (Mulock.  C.J.,  Anglix,  J., 
Clute.  J.),  was  delivered  by 

MuLOCK,  C.J.: — The  plaintiff  was  a  young  man  in  the 
employment,  as  messenger,  of  the  Canadian  Pacific  Telegraph 
Company,  his  duty  being  to  deliver  and  receive  messages, 
the  number  delivered  averaging  about  50  a  day.  His  head- 
quarters were  at  the  (\  P.  R.  offices  at  the  corner  of  Front 
and  Yonge  streets.  On  the  morning  of  Gth  February,  1905, 
he  was  proceeding  on  a  bicycle  from  King  street  southerly 
along  the  west  track  on  Yonge  street,  with  the  intention  of 
going  *o  his  headiiunrters,  situate  south  of  Wellington  street, 
and  followed  keeping  at  the  distance  of  15  or  20  feet  from 
a  south-bound  car. 

This  car  stopped  on  the  north  side  of  Wellingtcm  street, 
whereupon  plaintiff  looked  to  the  right  of  the  car  track  with 
a  view  of  passing  the  car  on  the  right,  but  decided  that  this 
wa-  no'  pos-ible  because  of  there  heing  on  the  street  at  the 
side  of  the  track  an  accumulation  of  snow,  which  had  been 
thrown  up  in  such  a  way  as  to  prevent  the  bicycle  mounting 
it.  His  progress  on  the  right  being  thus,  in  his  opinion, 
blocked,     and     being     anxious     to     avoid     running     into 
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the  car  in  front  of  him,  he  looked  to  the  left 
to  discover  whether  he  could  safely  pass  the  stand- 
ing car  on  the  left,  and  thus  escape  from  the  posi- 
tion in  which  he  found  himself.  By  this  time  he  was  within 
4  or  6  feet  of  the  car  and  in  the  centre  of  the  track.  From 
his  position  on  his  wheel  he  could  see  down  the  easterly  track 
for  a  distance  somewhat  less  th<an  the  car's  length,  and  no 
up-bound  car  was  in  sight.  He  heard  no  ringing  of  a  gong  to 
give  warning  of  an  approaching  car,  and  thus,  not  seeing  a  car 
approaching  and  not  hearing  any  gong  signal,  he  concluded 
that  no  car  was  approaching  and  turned  his  bicycle  on  the 
devil  strip  with  the  intention  of  passing  the  standing  car 
on  its  east  side,  but  when  crossing  the  devil  strip  he  observed 
an  up-bound  car  within  about  one-half  a  car's  length  from 
him,  and  approaching,  at  a  rapid  rate.  He  then  sought  to 
escape  by  making  straight  across  the  track,  but  there  was  a 
similar  bank  of  snow  on  the  east  side  of  the  street  likely  to 
block  the  bicycle's  progress  in  that  direction,  and  on  reaching 
it  he  threw  himself  from  his  machine  on  the  snow.  At  this 
moment  the  upbound  car  struck  liim,  breaking  his  1^  and 
this  action  is  for  damages  in  consequence  of  the  injury  thus 
sustained  by  plaintiff. 

At  the  conclusion  of  plaintiff's  case  counsel  for  defend- 
ants moved  for  a  nonsuit,  on  the  grounds  that  there  was  no 
evidence  of  negligence  on  the  part  of  defendants,  and  that 
plaintiff  h-ad  been  guilty  of  such  contributory  negligence  as 
disentitled  him  to  succeed. 

The  trial  Judge,  whilst  concurring  in  that  view,  was  un- 
willing to  withdraw  the  case  from  the  jury,  but  defendants' 
counsel  insisted  upon  a  ruling.  The  Judge  then  inquired 
wliether,  in  the  event  of  it  being  held  that  plaintiff  was  en- 
titled to  succeed,  the  parties  could  agree  on  the  amount  of 
d-amages.  and  they  then  agreed  upon  $1,000.  Thereupon  the 
plaintiff's  action  was  dismissed,  and  against  this  judgment  he 
now  appeals. 

As  re^rds  the  question  of  defendants'  negligence,  the 
Judge  appeared  to  take  the  view  that  because  defendants 
were  under  no  statutory  obligation  to  ring  the  ^ong  when  one 
car  was  passing  another,  their  omission  to  do  so  could  not 
amount  to  negligence  on  their  part. 

It  seems  to  me,  however,  that  the  absence  of  any  such 
statutory  obligation,  does  not  relieve  the  company  of  the  duty 
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of  adoptmg  reasonable  precautionfi  in  order  to  prevent  acci- 
dents being  caused  by  their  cars  when  running  on  the  streets, 
to  persons  lawfully  using  the  streets. 

Though  having  the  right  to  operate  their  cars  on  the 
streets,  the  company  have  not  the  exclusive  right  to  their 
use;  the  public  also  have  a  right  to  their  use,  and  it  is,  1 
think,  the  duty  of  the  company,  in  the  exercise  of  their  right, 
to  adopt  reasonable  precautions  for  the  safety  of  the  public 
in  the  exercise  of  their  right,  and  I  am  unable  to  see  why,  in 
such  a  cage,  the  maxim  sic  utere  tuo  ut  non  alienum  Isdas 
should  not  apply,  as  well  to  the  company  as  to  an  individual, 
otherwise  the  company  could  so  exercise  their  right  as  prac- 
tically to  deprive  the  public  of  the  benefit  of  their  right. 

In  the  present  case  the  defendant**,  with  a  practical  know- 
ledge of  the  dangers  arising  from  the  running  of  their  cars, 
adopted  a  rule  requiring  the  gong  to  be  rung  when  cars  were 
passing  each  other.  Its  adoption,  therefore,  must  be  regarded 
as  an  admission  by  them  that  such  ringing  is  a  reasonable 
precaution,  and  warrants  the  conclusion  that  its  omission 
would  be  an  act  of  negligence :  Dublin,  Wicklow,  and  Wexford 
R.  W.  Co.  v.  Slatterv,  3  App.  Cas.  1156. 

Plaintiff  swears  that  he  did  not  hear  the  gong  rung,  al- 
though he  was  just  in  rear  of  the  standing  tar,  in  the  verj- 
place  in  fact  where  to  be  of  any  benefit  such  a  warning  signal 
should  have  been  audible. 

The  plaintiflPs  evidence  on  this  point  appears  on  pages  3, 
8,  and  16.     .     .     . 

This  amounts  to  evidence  upon  which  the  jury  might  have 
found  that  the  gong  was  not  rung ;  but  whether  or  not  it  was 
rung  is  a  question  of  fact  for  the  consideration  of  the  jury, 
and  it  seems  to  me  that  they  might  properly  have  been  told 
that  if  they  found  that  on  the  occasion  in  question  the  de- 
fendant company  had  failed  to  observe  this  precaution,  they 
might  consider  such  failure  as  evidence  of  negligence  on  the 
part  of  defendants:  Slatterv  Case,  supra,  at  p.  11(54.  I  there- 
fore think  the  question  of  dofendants'  nes:ligence  was  one  for 
the  jury. 

With  referf»nce  to  the  question  of  contributory  negligence 
on  the  part  of  plaintiff,  the  trial  Judge,  in  withdrawing 
the  case  from  the  jury,  appears  to  have  taken  the  view  that 
all  the  evidence  pointed  to  but  one  conclusion,  namely,  that 
plaintiff  was  guilty  of  a  wholly  rash  and  unnecessary  act  in 
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placing  himself  in  the  position  of  danger  in  which  he  sus- 
tained the  injury  in  question;  that  this  act  was  the  proximate 
cause  of  tlie  accident;  and  that  therefore  he  could  not  re- 
cover. 

It  is  true  that  plaintiff  put  himself  in  a  position  of  dan- 
ger, but  to  put  oneself  in  a  position  of  danger  is  not,  per 
se,  an  act  of  negligence.    It  may  be  justified  by  circumstances. 

A  person  may  be  in  a  position  of  peril  and  in  his  en- 
deavour to  escape  therefrom  may  fall  into  some  other  peril 
and  in  consequence  sustain  injury,  but  if  the  alternative  riek 
which  he  has  elected  to  take  was  such  as  a  reasonable  man, 
under  the  circumstances,  would  have  taken,  then  it  cannot 
be  regarded  as  an  act  of  negligence.    .    .    . 

[Reference  to  Jones  v.  Boyce,  1  Stark,  493.] 

The  act  of  plaintiff  in  riding  upon  the  easterly  track  im- 
mediately in  front  of  an  approaching  car,  if  unexplained, 
would  undoubtedly  admit  of  but  one  view,  namely,  that  it  was 
a  negligent  act  on  his  part,  disentitling  him  to  recover,  and 
there  would  be  nothing  to  refer  to  the  iury,  but  the  explana- 
tion of  his  conduct,  as  shown  by  the  evidence,  appears  to  me 
to  put  that  view  in  issue,  and  if  it  raises  such  a  conflict  of 
view,  it  then  becomes  necessary  to  consider  all  the  facts  and 
circumstances  in  order  to  determine  which  is  the  proper  in- 
ference to  be  drawn  from  them. 

His  explanation  is,  that  when  the  car  stopped  he  was  some 
16  or  20  feet  behind  it  on  his  bicycle;  that  he  looked  to  the 
right  with  the  intention  of  passing  the  car  on  that  side,  but 
that  he  then  realized  that  this  could  not  be  done  because 
of  an  accumulation  of  snow.  He  felt  it  necessary  at  once  to 
decide  upon  some  other  course,  and  seems  to  have  been  appre- 
hensive of  running  into  the  car.  It  may  have  occurred  to 
him  that  it  would  be  dangerous  to  remain  on  the  track  behind 
the  car  lest  it  should  back  upon  him,  and  that  he  might  also  in 
such  a  position  be  exposed  to  danger  from  any  traffic  that 
might  be  following  him.  In  this  dilemma  he  looked  as  fer 
ahead  on  the  east  track  as  his  position  would  admit,  but 
saw  no  car  approaching.  He  listened  for  the  sound  of  the 
gong,  which  it  ie  the  practice  of  the  company  to  ring  to  give 
warning  of  an  approaching  car,  but  heard  no  such  signal. 
Thereupon  he  concluded  that  no  up-bound  car  was  near,  and 
that  he  might  with  safety  proceed  along  the  east  track. 
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Accordingly  he  turned  upon  it,  the  accident  happened^ 
and  the  question  arises  whether  it  was  occasioned  by  the 
omission  to  ring  the  gong  or  by  the  failure  of  the  plaintiff 
to  exercise  reasonable  care.  The  object  of  such  ringing  is  to 
prevent  just  such  accidents  as  the  one  in  question.-  Can  it 
be  said  beyond  all  reasonable  doubt  that  if  the  gong  bad  been 
sounded,  the  plaintiff  would  have  ridden  in  front  of  the 
approaching  car,  possibly  to  his  death?  Would  not  rather 
the  fair  and  almost  irresistible  inference  be  that  if  it  had 
been  rung  he  would  have  avoided  a  course  so  full  of  peril 
to  himself?     .     .     . 

[Reference  to  Bennett  v.  Grand  Trunk  R.  W.  Co.,  7  A. 
R.  470;  Dublin,  Wicklow  and  Wexford  R.  W.  Co.  v.  Slattery, 
3  App.  Cas.  1155,  Morrow  v.  Canadian  Pacific  R.  W.  Co.,  21 
A.  R.  153 ;  Morden  v.  Hamilton  Street  R.  W.  Co.,  24  S.  C.  R. 
717;  Green  v.  Toronto  R.  W.  Co.,  26  0.  R.  319.] 

There  being  evidence  which  might  h-ave  satisfied  the  jury 
that  the  injury  to  plaintiff  was  caused  by  the  omission  on  de- 
fendants' part  to  ring  the  gong,  and  also  evidence  from  which 
they  might  have  found  that  it  was  attributable  directly  to 
his  own  negligence,  I  think  the  case  should  not  have  been 
withdrawn  from  the  jury.  The  appeal  therefore  should  be 
allowed,  and  a  new  trial  ordered,  unless  defendants  consent  to 
a  judgment  being  entered  for  plaintiff  for  $1,000  (the  amount 
of  damages  agreed  upon  at  the  trial)  and  costs. 

If  they  do  not  consent,  defendants  should  be  ordered  to 
pay  the  costs  of  the  trial  and  of  this  appeal. 

They  insisted  upon  a  withdrawal  of  the  case  from  the 
jury  and  its  dismissal,  expressing  their  willingness  to  take  the 
chances  and  bear  the  brunt  of  it  should  the  nonsuit  be  set 
aside.  The  trial  Judge  desired  to  obviate  the  necessity  for 
a  new  trial  by  having  the  case  go  to  a  jury,  but  defendants 
successfully  resisted  this  course.  They  should,  therefore,  pay 
the  costs  of  this  appeal  and  of  the  trial  thus  rendered  abor- 
tive. 
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NoVEMfiER  28th,  1905. 
DIVISIONAL  COURT. 

H.  W.  KASTOR  &  SONS  ADVERTISING  CO.  v.  COLE- 
MAN. 

Principal  and  Agent — Authority  of  Agent  to  Pledge  Credit 
of  Principal — Advertising  Contract — Manager  of  Hotel — 
Ostensible  Authority — Liability  of  Proprietor — Corres- 
pondence —  Conflict  of  Evidence  —  Credibility  of  Wit- 
nesses. 

Appeal  by  plaintiffs  from  judgment  of  Street,  J.,  at  the 
trial  at  Hamilton,  dismissing  the  action,  which  was  brought 
by  an  incorporated  advertising  company  of  St.  Louis,  Mis- 
souri, against  the  owner  of  the  Hotel  Brent  at  Burlington, 
Ontario,  to  recover  the  amount  due  under  a  contract  for  ad- 
vertising defendant's  hotel  in  Southern  newspapers.  The 
contract  was  made  by  one  Truitt,  the  manager  of  defendant's 
hotel.  Plaintiffs  alleged  that  Truitt  was  a  partner  or  agent 
of  defendant  and  was  authorized  to  enter  into  the  contract 
on  behalf  of  defendant. 

The  appeal  was  heard  by  Boyd,  C,  Meredith.  J., 
Maoee,  J. 

H.  Carscallen.  K.C.,  for  plaintiffs. 

8.  F.  Washington,  K.C.,  for  defend-ant. 

Boyd.  C.  : — Much  light  has  been  cast  on  the  circumstances 
of  this  litigation  by  the  correspondence  which  is  put  in.  It 
very  clearly  appears  there  that  the  success  of  a  summer  hotel 
depends  immensely  upon  extensive  and  varied  advertising.  Of 
what  may  be  called  "outside  expenses"  that  is  perhaps  the 
chief  factor  of  a  prosperous  season.  That  this  was  very 
prominently  in  the  mind  of  both  the  parties  is  manifest  in 
almost  every  letter  that  was  written.  Besides  this,  it  appears 
that  the  Brant  hotel  was  regarded  as  a  ^*  run-down  house  with 
practically  no  business  to  start  with"  (letter  16th  March, 
1904,  from  Truitt),  and  that,  therefore,  a  good  deal  of  trouble 
would  have  to  be  taken  to  get  the  plans  and  working  mach- 
inery going.    It  also  appears  that  the  man  who  had  the  m- 
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exporienee  in  tliese  details  was  Truitt,  ''the  hotel  man,"  as  he 
calls  himself — the  other,  the  proprietor  Coleman,  the  defend- 
ant, being  •*  a  merchant  and  contractor"  (same  letter  of 
Truitt.) 

In  this  first  letter  Truitt  writes  tlius  to  Coleman :  "  I 
want  to  know  the  amount  you  would  be  willing  to  expend 
on  advertising  and  other  expense  items/'  Thk  note  is  again 
struck  in  the  next  letter  of  Truitt  C^tith  .March,  1904), 
in  which  we  find  these  references  to  the  subject :  "  First, 
what  other  expenses  are  to  come  out  of  the  receipts  besides 
your  15  per  cent,  for  rent,  eatables,  and  house  wages,  &c.  .  . 
What  are  the  ^'outside  expenses,"  if  any,  to  be  charged  against 
the  house?  .  .  Third,  what  amount  are  you  willing  to  ex- 
pend in  advertising?  You  know  we  can  do  nothing  without 
a  hammer  .  .  I  have  a  system  of  hammering  which  has 
counted  in  the  past  .  .  I  hold  to  my  first  opinion  that  the 
second  season  will  bear  the  fruits  of  the  first  through  good 
management  and  judicious  advertising  of  the  first  season." 

These  queries  are  answered  and  the  matter  thus  dealt  with 
by  Coleman  in  his  answer  of  30th  March :  '^  Besides  the  15 
per  cent,  rent,  there  would  be  no  other  expenses  except  as 
should  be  incurred  in  the  running  and  operating  of  the  busi- 
ness .  .  there  would  be  such  advertising  as  we  should 
consider  wise  and  prudent  to  expend.  .  .  Xow  as  regards 
the  amount  I  would  be  willing  to  expend  in  advertising  would 
depend  entirely  (sic)  on  the  class  and  nature  of  the  advertis- 
ing, but  I  can  assure  you  I  will  be  only  too  pleased  to  do  such 
advertising  as  will  reasonably  appeal  to  judgment  (sic)  as  a 
medium  of  success.'' 

The  advertising  matter  is  thus  painted  by  Truitt  in  his 
letter  to  defendant  of  5th  April :  "  I  would  suggest  a  liberal 
amount  of  advertising  to  be  done  here  (St.  Louis)  in  the 
three  good  papers,  putting  in  a  display  ad.,  say  2i  inches 
double  column,  on  Sundays  beginning  May  1st,  and  during 
July  and  August  run  a  prominent  two  or  three-inch  daily 
advertisement." 

Coleman  thus  responds  in  his  letter  of  7th  April:  "Get 
what  advertising  rates  you  can,  as  St.  Louis,  Cincinnati,  and 
Pittsburgh  are  the  three  l>est  cities  for  Canadian  summer 
business  .  .  It  is  a  good  thing  to  get  blue  book  of  these 
cities  so  as  to  get  names  of  the  ^lite.  I  do  not  go  much  on 
advertising  for  this  class  of  business,  as  my  observation  has 
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shewn  me  that  the  booklet  or  circular  sent  direct  to  the  people 
J8  by  far  the  cheapest  method  of  advertising.  However,  we 
will  likely  have  to  do  some  (newspaper)  N.  P.  advertising." 

On  7th  April  Truitt  writes  to  Coleman  that  he  is  applying 
to  the  Wabash  K.  K.  people  to  get  them  to  share  in  the  ex- 
pense of  advertising,  and  adds :  "  1  have  asked  them  to  help 
pay  for  a  3-inch  double  column  in  3  papers.'' 

And  on  12th  April  Truitt  writes  in  answer  to  Coleman's 
of  7th  April.  After  saying  that  he  will  make  every  effort  to 
make  the  house  a  sua^ess,  and  that  it  is  his  mterest  as  much 
as  Coleman's  to  make  it  a  profitable  business,  he  writes :  "  i'ou 
also  speak  of  the  advertising  scheme ;  your  plan  is  a  good  one 
but  expensive  .  .  1  do  not  agree  wijh  you  on  the  news- 
paper advertising,  since  I  always  found  them  the  most  valu- 
able medium  if  properly  used.'' 

On  9th  April  Coleman  writes  Truitt :  "You  will  extremely 
'Surprise  me  if  you  get  the  B.  B.  people  to  pay  part  of  the 
newspaper  advertising,'' 'and  winds  up,  "wishing  you  all  suc- 
cess with  your  advertising  with  the  B.  B.  people." 

And  on  11th  April  Coleman  again  writes:  "  Should  you 
make  any  arrangements  with  the  B.  B.  people,  arrange  for  a 
stop  over  to  see  the  Falls  and  give  this  prominence  in  any 
advertising  you  do." 

On  27th  April  Truitt  writes  Coleman :  "  I  have  landed 
the  Wabash  to-day  for  advertising  in  the  booklet,  folders,  ftnd 
newspapers  .  .  I  have  to  hunt  a  new  road  for  Memphis 
and  other  southern  cities,  since  the  Wabash  don't  reach  them.'' 

This  is  the  last  letter  in  evidence.  On  15th  May  is  ex- 
ecuted the  agreement  by  which  Truitt  agrees  with  Coleman 
to  manage  and  conduct  the  Brant  hotel  for  the  summer  sea- 
son of  1904  (up  to  15th  September),  and  is  to  have  the  entire 
control  and  management  of  the  hotel.  Out  of  the  gross  re- 
ceipts is  to  be  paid  15  per  cent,  to  Coleman  for  rent,  and  all 
profits  are  to  be  equally  divided. 

Tip  to  this  point  it  appears  from  the  correspondence  that 
it  was  the  common  ground  of  both  parties,  (1)  that  plenty 
of  advertising  was  necessary  for  the  success  of  the  hotel,  and 
(2)  that  the  cost  of  advertising  was  an  "outside  expense" 
which  should  come  out  of  the  receipts  of  the  business.  There 
was,  no  doubt,  some  difference  of  opinion  as  to  the  best  mode 
of  advertising,  whether  to  be  by  booklets,  circulars,  and  a  pro- 
cess of  "button-holing,"  or  by  notices  in  the  newspapers  of 
the  South. 
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But  it  was  understood  that  to  some  extent  both  methods 
should  be  employed.  If  the  prospective  m^mager  during  the 
negotiations  was  thus  directed  to  take  steps  to  advertise  afi 
shemi  in  the  letters,  much  more  did  it  devolve  upon  him  when 
he  had  the  entire  control  and  management,  to  take  all  proper 
and  necessary  steps  to  promote  the  success  of  the  business 
according  to  tlie  usual  methods  in  that  regard.  The  litera- 
ture and  letter  paper  of  the  hotel  set  Truitt  forth  as  **  mana- 
ger," which  wourd  be  understood  to  be  agent  for  the  pro- 
prietor, and  I  think,  looking  at  all  the  circumstances,  that 
it  was  fairly  within  the  scope  of  his  duty  «nd  authority  to 
advertise  reasonably  in  likely  localities  through  the  columns 
of  the  well-known  newspapers.  The  places  selected  by  the 
manager  were  most  of  them  such  as  were  indicated  in  the  cor- 
respondence, and,  taking  as  a  basis  the  estimate  of  $10,000  as 
the  minimum  of  the  year's  business  (according  to  the  letters), 
an  expenditure  of  some  $1,300  for  advertising  in  these  var- 
ious qentres  of  society  does  seem  in  no 'sense  excessive  or  out  of 
the  way. 

I'pon  the  undisputed  evidence  it  appears  to  me  tliat  the 
ostensible  authority  of  the  manager  was  to  pledge  the  credit 
of  the  owner  for  the  necessary  advertising,  and  that  the  ex- 
pressions'in  the  letters  do  not  forbid  the  manner  of  advertis- 
ing adopted  by  Truitt.  As  against  third  persons  they  are  not 
to  be  read  as  limitations  of  such  power,  however  they  may 
be  viewed  as  suggestions  on  the  part  of  Coleman,  (See  per 
Tiord  Ellenbrough  in  Whitehead  v.  Makett,  15  East  409). 

I  think  the  circumstances  of  this  case  bring  it  within  the 
doctrine  of  Watteau  v.  Fenwick,  [1893]  1  Q.  B.  346,  as  ex- 
pounded by  Burton,  J.A.,  in  Becherer  v.  Asher,  23  A.  R.  at  p. 
208,  as  being  a  case  in  which  the  advertising  of  a  summer 
hotel  was  incidental  to  the  proper  conduct  of  the  business 
catered  for.  See  Siory  on  Agency,  sec.  17,  and  Wright's  Prin- 
cipal and  Agent,  2nd  ed.,  p.  399. 

But  ttirning  to  the  evidence,  it  is  onon  for  ns.  under  the 
rulo  laid  down  in  Coghlan  v.  Cumberland,  [1898]  1  Ch.  704, 
to  denl  witli  flll  the  facts  as  on  a  rehearing  of  the  case.     .     .     . 

Hero  the  evidence  of  Mr.  and  Mrs.  Truitt  has  been  taken 
on  commission,  and  the  onlv  witness  examined  viva  voce  in 
Court  was  Coleman,  the  defendant.  As  to  him  the  learned 
trial  Judge  soys.  "  T  see  no  reason  to  discredit  the  evidence  of 
Colemnn,  and  he  nhsohitely  denies  any  authority.''  1  find 
great  difficulty  in  discrediting  what  is  said  by  Mr.  and  Mrs. 
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Tmitt.  They  both  agree  generally  in  details  of  what  was 
said  and  done  about  this  class  of  advertising  with  Coleman, 
who  was  living  in  the  hotel  about  three  nights  in  a  week  and 
over  Sunday.  It  is  to  me  highly  unlikely  that  thest,  papers 
containing  the  advertisements  coming  in  weekly  from  the  dif- 
ferent cities  should  not  have  been  seen  and  discussed  by  Cole- 
man and  the  manager.  The  manager  is  corroboratcjd  by  his 
wife,  and  both  speak  of  talks  with  Coleman  aboul  this  ad- 
vertising. Both  quote  his  remark  that  if  the  advertising  in 
these  southern  papers  had  been  done  in  the  latter  part  of 
May  instead  of  in  July  there  would  have  been  bet:er  results. 
J  think  that  the  contradiction  of  these  witnesses  may  be 
partly  reconciled  without  attributing  direct  perjuiy  to  either 
by  the  application  of  the  principle  in  Lane  v.  Jackson,  20 
Beav.  539,  that  where  two  witnesses  of  appaiently  equal 
credibility  contradict  each  other  as  to  particular  statements 
or  conversations,  acceptance  should  be  given  rather  to  those 
who  remember  what  happened  than  to  one  who  denies,  pro- 
bably because  he  does  not  remember.  That  rule  has  been 
acted  on  many  a  time  in  our  Courts,  for  instance  in  Be  Jones, 
3  Ch.  Ch.  204;  Ross  v.  Ross,  16  Gr.  652;  Wright  v.  Rankin, 
18  Gr.  629 ;  and  in  the  latest  example  in  the  Supreme  Court, 
Lefeunteum  v.  Beaudoin,  28  S.  C.  R.  94.  And  another 
method  of  dealing  with  such  conflicts  of  evidence  is  supplied 
in  the  language  of  Mr.  Baron  Parke  in  an  Indian  appeal, 
viz.,  to  consider  what  facts  are  beyond  dispute  and  to  examine 
which  of  the  two  accounts  in  conflict  best  accords  with  those 
facts  according  to  the  ordinary  course  of  human  affairs  and 
the  usual  habits  of  life  (or  business).  Meer  Usdoollah  v.  Mus- 
sumat  Beeby  Imaman,  1  Moo.  Ind.  App.  19,  44.  I  think  on 
this  evidence  that  the  negation  of  one  should  not  weigh 
against  the  recollection  and  affirmation  of  two. 

Both  lines  of  examination  in  this  case  induce  strongly 
the  conclusion  in  my  mind  that  the  plaintiff  is  entitled  to 
recover. 

The  judgment  should  be  reversed  and  recovery  ordered 
of  the  amount  sued  for,  with  interest  from  date  of  writ  and 
costs. 

Meredith,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Magee,  J.,  also  concurred. 
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to  live  in  the  house  on  the  land  and  be  maintained  by  the 
defendant  arises  from  no  fault  or  default  on  the  part  of  the 
defendant. 

The  only  possible  omission  that  might  have  been  provided 
for  in  the  instrument  last  impeached  is  that  no  money  equi- 
valent was  put  upon  the  board  to  be  supplied  to  the  father, 
in  ease  of  disagreement;  but  it  may  be,  if  this  were  investi- 
gated, that  there  was  not  such  a  margin  in  the  proceeds  of 
the  41  acres  as  would  warrant  any  adequate  amount  being 
paid  by  the  son  in  case  the  father  could  not  or  would  not 
live  with  him.  This  aspect  of  the  case  was  not  presented  in 
the  pleadings  or  in  the  evidence.  I  do  not  see  that  a  power 
of  revocation  would  be  proper  in  this  case,  or  that  its  omis- 
sion is  any  evidence  of  fraud  or  over-reaching  on  the  part  of 
the  son :  Ee  White,  22  Gr.  553.  The  father  knew  what  he 
was  doing,  consulted  the  priest,  and  went  to  an  old  friend 
to  have  the,  papers  prepared,  and  executed  them,  having  then 
and  now  a  sufficient  knowledge  of  what  is  found  in  them. 
This  was  in  May,  1897,  and  for  8  years  the  parties  have  lived 
together  without  any  such  disturbance  or  friction  as  neces- 
sitated a  separation.  Upon  the  offer  to  take  back  the  plain- 
tiff and  treat  him  kindly  as  one  of  the  family,  I  do  not  see 
that  any  judgment  should  go  to  break  up  the  dealing — for 
that  the  plaintiff  does  not  ask.  The  trial  Judge  went  as  far 
as  was  expedient,  T  think,  in  directing  some  additional  safe- 
guards to  be  given  and  the  maintenance  which  the  defendant 
has  offered  to  fulfil. 

Appeal  dismissed.     No  costs. 

Meredith  and  Magee,  JJ.,  each  gave  written  reasons 
for  the  same  conclusion. 


Cartwright,  piaster.  November  29tii,  1905. 

CHAMBERS. 

McLEOD  V.  CBAWFORD. 

Pleading — Statement   of  Defence — Amendment — Staiitte   of 
Frauds — Terms — Costs. 

In  this  action,  brought  by  John  ^Icljeod  against  Thomas 
Crawford  and  others,  the  facts  are  the  same  as  in  McLeod  v. 
Lawson,  ante,  487. 
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This  action  was  set  down  and  was  coming  on  for  trial, 
when  plaintiff  became  insane,  and  a  postponement  was  in- 
evitable. Since  that  occurred  the  solicitors  of  defendant 
Thomas  Crawford  were  changed,  and  a  motion  was  made  for 
leave  to  amend  his  statement  of  defence  by  pleading  the 
Statute  of  Frauds. 

G.  H.  Kilmer,  for  applicant. 

B.  McKay,  for  plaintiff. 

J.  B.  Holden,  for  defendants  D.  Crawford  and  M.  Mc- 
Leod. 

The  Master: — It  was  contended  in  opposition  to  the 
motion  that  it  was  made  too  late,  and  in  support  of  this  view 
reliance  was  chiefly  placed  on  James  v.  Smith,  [1891]  1  Ch. 
384.  But  that  case  does  not  seem  to  decide  that  under  no 
circumstances  can  the  Statute  of  Frauds  be  set  up  by  way  of 
amendment,  as  is  now  sought  to  be  done.  What  the  trial 
Judge  did  there  was  to  refuse  an  amendment  asked  for  by 
defendant's  counsel  at  the  close  of  the  plaintiff's  case,  setting 
up  a  different  section  from  that  which  had  been  pleaded.  He 
thoa  heard  the  evidence  for  the  defence,  and  dismissed  the 
action,  on  the  ground  that  plaintiff  had  not  proved  the  agency 
( f  the  defendant.  No  doubt,  he  expressed  the  opinion  that 
the  amendment  ought  not  to  be  allowed  at  such  a  late  stage, 
and  it  is  clear  that  he  was  not  favourably  impressed  with  the 
defendant's  conduct,  as  he  did  not  give  him  costs.  The  case 
is  reported  on  appeal  in  65  L.  T.  544.  The  Court  of  Appeal 
did  not  enter  upon  the  question  of  the  statute  at  all.  On 
the  facts,  the  appeal  was  dismissed  with  costs,  without  calling 
on  the  counsel  for  the  respondent. 

The  proper  application  of  Rule  312  was  considered  in 
Williams  v.  Leonard,  16  P.  R.  544,  and  in  Patterson  v.  Cen- 
tral Canada  Savings  Co.,  17  P.  R.  470. 

In  the  present  case  the  defence  of  the  Statute  of  Fracds 
is  so  obvious  that  it  could  naturally  have  been  set  up  at  first, 
The  statement  of  claim  was  embarrassing,  as,  while  alleging 
an  agreement  concerning  land,  it  omitted  to  state  whether 
it  was  in  writing  or  not.  See  Turquand  v.  Fearon,  48  L.  J. 
Q.  B.  703,  40  L.  T.  543. 

If  part  performance  of  a  parol  agreement  was  being 
relied  on,  it  slioukl  have  been  distinctlv  alleged. 
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In  this  way  the  defendant's  solicitor  may  have  been  mis- 
led, and  may  have  supposed  that  his  denial  of  the  agree- 
ments as  set  up  in  the  2nd  and  3rd  paragraphs  of  the 
statement  of  claim  was  a  sufficient  denial  of  any  agreements 
which  the  plaintiff  could  enforce.  Whether,  however,  the 
nifctake  of  the  solicitor  was  to  be  accounted  for  in  this  way, 
is  not  perhaps  very  material.  I  refer  to  Muir  v.  Guinane, 
ante  ()4,  as  giving  the  grounds  for  my  opinion  that  mistctkes 
of  solicitors  are  not  lightly  to  be  considered  reasons  for  in- 
juriously aifecting  the  rights  of  the  clients,  when  amend- 
ments can  properly  be  made  by  which  those  rights,  if  they 
exist,  will  be  preserved. 

In  view  of  the  authorities  on  which  the  decision  in  Hunter 
V.  Boyd,  6  0.  L.  R.  639,  2  0.  W.  R.  1055,  proceeded,  I  think 
an  order  should  now  be  made  on  the  same  terms  as  to  costs 
and  otherwise  as  >vere  imposed  in  that  case. 


Anglin,  J.  November  29th,  1905. 

CHAMBERS. 

MANN  V.  CRITTENDEN. 

Costs — Taxation — Costs  of  Examination  for  Discovery — Rnl- 
ing  of  Senioi'  Taxing  Officer — Appeal — Titn^ — Extension 
—Rules  767,  77^. 

Appeal  by  defendant  from  the  ruling  of  the  senior  tax- 
ing officer  disallowing  to  defendant  upon  taxation  against 
plaintiffs  of  defendant's  costs  of  the  action,  the  costs  of  ex- 
amining for  discover}'  more  than  one  of  the  plaintiffs  in  the 
'action. 

A.  McLean  Macdonell,  for  defendant. 

R.  D.  Gunn,  K.C.,  for  plaintiffs. 

Anglix,  J. : — Fornirrly  the  allowance  or  disallowance  of 
such  cosfs  in  Higli  Court  actions  might  be  determined  6?ither 
by  a  Judge  of  the  Higli  Court  or  by  the  senior  taxing  officer, 
and  it  was  then  held  that  no  appeal  lay  from  such  an  adjudi- 
cation by  the  senior  taxing  officer  to  a  Judge  in  Chambers. 
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because  the  jurisdiction  conferred  by  Rule  1136,  as  it  tiion 
t^tood,  upon  the  senior  taxing  officer,  was  conurrent  with 
that  given  to  a  Judge  of  the  High  Court. 

In  my  opinion  it  was  not  intended  that  the  change 
effected  by  Rule  13^67,  doing  away  with  the  original  jurisdic- 
tion in  this  matter  formerly  vested  in  a  Judge  of  the  High 
Court,  should  render  an  adjudication  of  the  senior  taxing 
officer  under  Rule  1136  appealable;  and  1  strongly  incline 
to  the  view  that  from  such  a  decision  there  should  be  no 
^appeal. 

But  if  any  such  appeal  lies,  it  must  be  either  under  Rule 
77-1  or  under  Rule  767 — rather  I  think  under  the  latter  than 
the  former.  Under  either  of  these  Rules  notice  of  appeal 
must  be  given  within  4  days  and  made  returnable  within  10 
days  after  the  decision  (or  certificate)  complained  of.  In 
the  present  case  Mr.  Thorn's  decision  was  made  and  his  cer- 
tificate issued  on  20th  October.  Notice  of  appeal  was  served 
on  7th  November,  and  was  by  special  leave  made  returnable 
before  me  in  Chambers  in  the  week  of  20th  November.  But 
no  extension  of  the  time  prescribed  by  the  Rules  for  serving 
notice  of  appeal  has  been  given,  and,  having  regard  to  the 
character  of  the  decision  complained  of,  none  should,  in  my 
opinion,  be  now  given. 

The  appeal,  therefore,  must  be  dismissed,  with  costs,  to 
be  set  off  against  the  costs  taxable  to  defendant  in  this  action. 


November  30th,  1905. 
divisional  court. 

MILLOY  V.  McCIJYE. 

^forigagc — SiaJe  under  Power — Surpltut  Proceeds — DisfrihV' 
Hon — Priorities — Receiver — Second  Mortgagee — Claim  of 
Receiver — Reference  —  Report  —  Order  of  Judge — Res 
Judicata — Estoppel. 

.    Appeal  by  plaintiff  Aikens  from  judgment  of  Angltw  J.. 
5  0.  W.  R.  799.  dismissing  the  action. 

E.  E.  A.  DuVernet  and  A.  C.  King«tonc.  St.  Catharines, 
f  T  app^Man^. 
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G.  Lynch-Staunton,  K.C.,  and  A.  W.  Marquis,  St.  Cath- 
arines, for  defendants  McClive  and  Gilleland. 

H.  H.  Collier,  K.C.,  for  defendants  the  Fidelity  Trust  Co. 

The  judgment  of  the  Court  (Falconbridge,  C.J., 
Street,  J.,  Britton,  J.),  was  delivered  by 

Street,  J. :—  .  .  .  On  23rd  October,  1894,  a  con- 
sent judgment  was  pronounced  by  Hobertson,  J.,  in  an  action 
in  which  W.  A.  Milloy  was  plaintiff  and  Colin  C.  Milloy, 
Effie  Milloy,  and  Euphemia  Milloy  were  defendants,  by 
which  a  property  at  Niagara  called  '*  Milloy 's  wharf ''  was 
vested  in  Colin  C.  Milloy  and  Effie  Milloy,  subject  to  an 
annuity  of  *$1,000  to  Euphemia  Milloy  during  her  life 
charged  thereon.  By  a  further  clause  in  the  same  judgment 
it  was  ordered  that  during  the  life  of  Euphemia  Milloy  the 
wharf  property  should  be  managed  by  an  '*  agent  or  receiver  ^' 
•to  be  appointed  from  time  to  time,  upon  the  ap})lication  of 
the  parties,  by  the  Judge  of  the  County  Court  of  Lincoln, 
or,  if  he  should  be  unable  or  unwilling  to  act,  then  by  the 
Master  at  St.  Catharines.  The  duty  of  the  person  so  ap- 
pointed was  declared  to  be  to  pay  the  annuity  to  Euphemia 
Milloy,  to  keep  the  property  in  repair,  to  pay  insurance  pre- 
miums and  taxes,  to  pay,  so  far  as  he  should  have  funds  in 
his  hands  for  that  purpose,  any  charges,  liens,  or  incum- 
brance.^ then  existing  or  thereafter  created,  in  order  of  their 
priority,  and  the  balance,  after  deducting  his  chargas  and 
expenses,  to  defendants  Colin  C.  Milloy  and  Effie  Milloy. 

At  the  time  of  this  judgment,  the  property  was  snbjt^ct  to 
a  mortgage  held  by  McClive  and  Gilleland;  subsequently  and 
on  18th  November,  1898,  the  defendants  Colin  C.  Milloy  and 
E  '•(•  Milloy  made  a  mortgage  to  S.  B.  Rowley,  one  of  the 
defendants  in  the  present  action. 

Plain'iiT  James  Aikens  was  appointed  agent  or  receiver 
under  the  judgment  ...  :  he  collected  the  income  of  the 
wharf  until  December.  1899;  he  paid  the  annuity,  repairs, 
and  other  ou*^goings  ou<  of  the  income,  but  beyond  the  in- 
come he  received  he  paid  to  Colin  C.  Milloy  and  Effie  Milloy 
large  sums  of  money,  so  that  on  1st  December,  1898,  his  ac- 
counts a'^  pa-Jsed  by  the  Judge  shewed  a  balance  due  him  of 
$2,675.73. 

▼oi,    VI.  ow.B.  NO.  21     55 
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On  16th  December,  1899,  the  property  was  sold  by  the 
first  mortgagees,  McClive  and  Gilleland,  for  $14,000,  subject 
to  the  annuity  of  Euphemia  Milloy,  which  the  purchaser 
agreed  to  assume.  The  vendors,  having  satisfied  their  own 
mortgage,  paid  to  Aikens  $234.18,  which  was  supposed  to  be 
the  balance  then  due  him,  and  paid  the  balance,  being  $1,077, 
to  S.  B.  Rowky  on  account  of  his  mortgage. 

On  14th  June,  1900,  Rowley  brought  an  action  against  Aik- 
ens to  recover  sufficient  of  the  moneys  received  by  the  latter 
from  McClive  and  Gilleland  to  pay  off  his  own  mortgage, 
after  crediting  the  $1,077,  alleging  that  his  mortgage  was  the 
claim  upon  the  property  next  in  priority  to  that  of  McClive 
and  Gilleland.  An  order  was  made  by  tho  Chancellor  in  that 
action  on  5th  October,  1900,  staying  it  until  further  order, 
and  directing  that  the  matters  in  question  in  it  should  be 
referred  to  the  local  Master  at  St.  Catharines  in  tlie  fonner 
action  of  W.  A.  Milloy  v.  Effie  Milloy,  Colin  C.  Milloy,  and^ 
Enphemia  Milloy,  as  if  an  application  had  be^i  made  in  that 
action,  to  take  accounts,  tax  costs,  settle  priorities,  and  to 
report  as  to  the  proper  distribution  between  S.  B.  Rowley 
and  James  Aikens  of  the  moneys  arising  from  the  sale  of  the 
^wharf. 

The  Master  made  his  report  on  23rd  March,  1901,  in 
which  he  found  that  Aikens  had  during  1895,  1896,  1897, 
and  previous  to^lSth  November,  1898,  as  receiver,  advanced 
to  Colin  C.  Milloy  and  Effie  Milloy  $3,386,  and  that  he  had 
passe:!  his  accounts  before  the  County  Judge  to  1st  Decem- 
ber, 1898,  and  that  a  balance  had  been  found  in  his  favour 
to  that  date  of  $2,675.73,  including  the  said  advances;  that 
the  mortgage  to  Rowley  was  made  on  18th  November,  1898, 
and  registered  on  23rd  November,  1898,  and  that  he  had 
advanced  thereon  only  $2,037.97  and  had  received  on  accoimt 
theie-)f  $1,077.23  out  of  the  proceeds  of  the  sale  of  the  pro- 
pert}' ;  that  on  5th  July,  1899,  the  Judge  of  the  County  Court 
of  Lincoln  had  made  an  order  giving  to  Aikens  a  charge  on 
the  wharf  for  the  $2,675.73  due  him  as  above  mentioned  in 
priority  to  any  incumbrances,  liens,  or  charges  on  the  pro- 
j)erty,  or  the  interest  thereon  in  respect  of  which  he  was  ap- 
pointed receiver.  The  Master  then  declares  that  his  finding 
is  confined  to  the  $2,341.84  received  by  Aikens  from  McClive 
and  Gilleland,  and  that  as  to  that  sum  he  finds  that  Aikens 
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is  entitled  to  retain  it  as  against  Rowley,  and  to  apply  it  on 
account  of  the  balance  of  $3,675.73  found  due  him. 

Bowley  appealed  from  this  report  to  Robertson,  J.,  who 
on  1st  May,  1901,  dismissed  the  appeal;  he  thereupon  ap- 
pealed to  the  Court  of  Appeal,  but  before  that  appeal  came 
on  to  be  heard  a  settlemftit  was  arrived  at  and  reduced  to 
Knriting  on*  12th  November,  1901,  styled  both  in  Milloy  v. 
Milloy  and  in  Rowley  v.  Aikens,  in  the  following  terms:  *'It 
is  agreed  between  the  solicitors  for  James  Aikens  and  S.  B. 
Rowley  that  all  matters  in  question  herein  between  said 
parties,  including  costs  of  taking  the  accounts  before  the 
Master,  costs  of  these  actions  and  of  the  appeal  to  the  Court 
of  Appeal,  shall  be  settled  and  adjusted  on  the  basis  of  the 
payment  of  $160  to  M.  Brennan,  solicitor  for  James  Aikens, 
out  of  the  moneys  in  Court  to  the  credit  of  the  said  actions/' 
The  $160  was  paid  out  of  Court  in  accordance  with  the  terms 
of  the  settlement,  and  Rowley's  appeal  was  dropped. 

Nothing  further  appears  to  have  happened  until  12th 
December,  1904,  when  the  present  action  was  brought,  by 
Jeave  of  Anglin,  J.,  by  Colin  C.  Milloy,  Effie  Milloy,  and 
James  Aikens,  against  McClive,  Gilleland,  and  Rowley,  claim- 
ing payment  of  the  $1,077  paid  by  McClive  and  Gilleland  to 
Rowley  out  of  the  proceeds  of  the  sale  of  the  property. 

The  correspondence  which  took  place  in  January,  1900, 
between  Aikens  and  the  solicitor  for  McClive  and  Oilleland 
shews  conclusively  that  the  latter  paid  to  Aikens  the  full 
amount  claimed  bv  him  upon  his  claim  as  receiver,  and  that 
the  distribution  then  made  of  the  proceeds  of  the  sale  was 
made  with  his  concurrence,  so  that  he  cannot  now  claim 
against  defendants  McClive  and  Gilleland  any  further  pay- 
ment: and  as  agamst  them  the  action  was  properly  dis- 
missed with  costs. 

Not  only  is  plaintiff  Aikens  not  entitled  upon  any  groimd 
to  recover  from  Rowley  the  money  paid  to  Rowley  by  McClive 
and  Gilleiaiul,  but  he  has  already  received,  from  the  proceeds 
of  the  mortgage  sale,  money  which  should  have  been  paid  by 
^fcClive  and  Gilleland  to  Rowley. 

Aikens  was  appointed  at  the  instance  of  the  parties  to  the 
original  suit  of  Milloy  v.  Milloy  to  be  receiver  and  manager 
of  the  property  for  them,  and  the  Court  confirmed  the  ap- 
pointment, or  made  it  at  their  request.  His  duty  was  to 
collect  the  rents  and  apply  them  in  accordance  with  the  order 
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in  payment  of  the  annuity,  the  repairs  and  insurance,  and 
the  incumbrances,  and  to  pay  the  balance,  if  any,  to  Colin  C. 
Milloy  and  Effie  Milloy,  who  owned  the  equity  of  redemption, 
smbject  to  the  mortgage  to  McClive  and  OiUeland.    He  did 
not  confine  himself  to  these  duties,  but  yielded  to  the  im- 
portunities of  the  two  owners  of  th^  equity,  and  advanced  to 
them  from  time  to  time  large  sums  of  money  which  should 
have  been  applied  in  payment  of  the  annuity  and  other  pro- 
per outgoings,  with  the  result  that  he  was  obliged  to  make 
them  good  out  of  his  own  moneys,  and  that  the  large  balance 
of  between  $2,000  and  $3,000  was  run  up  in  Ms  favour. 
This  was  all  done  not  only  without  any  leave  obtained  from 
the  Court,  but  in  contravention  of  the  order  appointing  hiiiu 
I     appears  to  have  been  considered,  however,  during  the 
course  of  the  various  proceedings    .    .    .    that  the  fact  that 
Aikens  had  been  appointed  receiver  by  the  Court,  and  that 
upon  passing  his  accounts,  after  notice  to  the  Milloys,  he  had 
b  en   allowed   credit  for    these    advances,  gave   him  some 
{peculiar  rights  in  respect  of  them  against  the  property  and 
the  rest  of  the  world,  that  he  would  not  have  otherwise  had. 
Accordingly,  long  after  the  registration  of  the  mortgage  from 
the  Milloys  to  Rowley  and  the  advances  made  under  it,  an 
order  appears  to  have  been  made  by  the  Judge  of  the  Countv 
Court  of  Lincoln  that  the  receiver  should  have  a  charge  upon 
the  property  for  tlie  balance  due  him  in  priority  to  any  in- 
cumbrances upon  the  property,  excepting  perhaps  that  which 
existed  when  the  receiver  was  appointed. 

It  appears  to  me  that  this  order  has  no  binding  effect  at 
all  against  Rowley,  and  gave  plaintiff  Aikens  no  priority  over 
him,  and  that  Rowley,  in  spite  of  it,  was  entitled  to  be  paid 
the  surplus  proceeds  of  the  sale  of  the  property  to  the  extent 
of  his  mortgage  money  before  anything  was  paid  to  Aikens 
at  all.  I  aske<l  counsel  for  both  parties  at  the  argument  for 
an  explanation  of  the  contrary  impression  which  appears  to 
have  prevailed,  but  none  was  forthcoming. 

But  the  whole  of  the  rival  claims  of  plaintiff  Aikens  and 
defendant  Rowley  must,  I  think,  be  taken  to  have  been  settled 
and  disposed  of  by  the  report  of  the  Master  and  the  settle- 
ment at  which  they  arrived  on  12th  November,  1901,  set  forth 
above.  The  terms  of  the  reference  in  that  case  required  the 
Master  to  report  as  to  the  proper  distribution  between  Rowley 
and  Aikens  of  the  moneys  arising  from  the  sale  of  the  wharf. 
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He  reports  that  Aikens  is  entitled  to  retain  the  $2,341.84:; 
he  does  not  report  that  Aikens  is  entitled  to  any  further  sum. 
If  Aikens  desired  to  claim  the  further  sum  which  he  now 
claims,  he  was  entitled  to  appeal  against  the  report,  for  the 
Master  was  clearly  required  by  the  reference  to  report  upon 
the  whole  matter.  As  Aikens  did  not  appeal,  he  must  be 
taken  to  have  abandoned  his  claim;  Bowley  did  appeal,  and 
then  compromised  the  matter  and  abandoned  his  appeal. 
The  claim  of  Aikens  against  Kowley  was,  therefore,  res  judi- 
cata as  soon  as  the  report  of  the  Master  was  confirmed  as 
against  him;  and  the  claim  of  Eowley  against  Aikens  was 
ended  by  the  settlement.  The  claim  of  Aikens  was  distinctly 
within  the  language  of  Wigram,  V.-C,  in  Henderson  v. 
Henderson,  3  Hare  100,  at  p.  115,  which  is  quoted  and  ap- 
proved in  Worman  v.  Worman,  43  Ch.  D.  296. 

Appeal  dismissed  with  costs. 


Clute,  J.  December  1st,  1905. 

TRIAL. 

MACABTNEY  v.  COUNTY  OF  HALDIMAND. 

Municipal  Corporation  —  Purchase  of  Land  for  Industrial 
Farm — Delivery  and  Registration  of  Conveyance — Refusal 
to  Pay  Purchase  Money  —  Executed  Contract  —  Deed  of 
Reconveyance  —  By-law  —  Statute  of  Frauds — Powers  of 
Corporation  —  Extraordinary  Expenditure  —  Estimate — 
Assessment. 

Action  to  recover  $3,581.60,  the  purchase  price  of  land 
sold  and  conveyetl  to  defendants  for  an  industrial  farm. 

G.  Lynch-Staunton,  K.C.,  and  J.  Harrison,  Hamilton, 
for  plaintiff. 

W.  M.  Douglas,  K.C.,  and  T.  A.  Snider,  Cayuga,  for 
defendants. 

Clute,  J.: — ^By  3  Edw.  VII.  ch.  38,  sec.  1,  the  corpora- 
tion of  every  county  .  .  .  before  1st  January,  1906 
(now  1908,  by  5  Edw.  VII.  ch.  13,  see.  25),  shall  erect  and 
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establish  for  such  county  ...  a  house  of  refuge  for  the 
reception  of  persons  of  the  classes  described  in  sec.  520  of  the 
Municipal  Act.  By  sec.  3,  the  plans  for  every  such  house  of 
refuge  shall  be  submitted  to  the  Inspector  of  Prisons  and 
Public  Charities  for  his  approval  before  the  erection 
thereof.    .     .     . 

[The  Judge  set  out  in  full  the  resolutions  and  acts  of  the 
council  during  1904  in  respect  of  the  matters  in  question.] 

The  efEect  of  these  resolutions  and  acts  of  the  council 
may  be  shortly  stated:  that  a  by-law  was  passed  to  buy  a 
farm;  tenders  were  advertised  for  and  received;  some  19 
farms  were  examined;  plaintiff's  tender  was  finally  accepted; 
the  approval  of  the  Government  was  obtained;  the  title  was 
examined  and  passed;  a  committee  was  appointed  to  com- 
plete the  purchase;  the  deed  was  prepared  by  defendants^ 
duly  executed  by  plaintiff,  and  registered  by  defendants ;  and 
a  cheque  signed  by  the  treasurer,  on  the  order  of  the  warden, 
was  handed  to  defendants'  solicitor,  ready  for  delivery  to 
plaintiff's  solicitor. 

The  deed  purporting  to  reconvey  the  lands  in  question  to 
plaintiff  recites  the  parties,  the  negotiations,  and  tlie  price, 
and  that  plaintiff  executed  a  conveyance  and  delivered  it  to 
their  clerk,  who  registered  the  same,  and  that  the  purchase 
money  was  not  paid  during  the  term  of  office  of  the  old  coun- 
cil; that  the  new  council  declined  and  refused  to  carry  out 
the  n^otiations  for  the  purchase  ^^  of  the  said  farm,  entered 
into  by  the  council  of  the  year  1904,"  or  to  accept  the  con- 
veyance or  pay  the  purchase  money,  "  and  whereas  this  con- 
veyance is  made  for  the  purpose  of  reconveying  the  said,  lands 
and  vesting  the  same  in  the  parties  of  the  second  part  as  and 
for  their  former  estate  therein.''  There  follows  the  usual 
short-form  conveyance  executed  under  seal  and  signed  by  the 
warden  and  clerk. 

The  by-law  in  pursuance  of  which  this  deed  was  executed 
and  the  resolution  upon  which  it  was  introduced  are  con- 
trary to  by-law  320,  sec.  22,  governing  the  proceedings  of  the 
council,  as  the  resolution  was  not  "moved  and  seconded  by 
two  members  from  among  those  who  voted  with  the  majoriW 
that  carried  the  resolution  confirming  the  leport  of  the  com- 
mittee appointed  to  complete  the  sale,"  but  I  think  it  is  evi- 
dence tending  to  shew  that  the  contract  of  purchase  was  com- 
pleted and  the  land  vested  in  the  defendants. 
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The  committee  reported  that  the  purchase  was  completed, 
and  their  report  was  adopted  by  the  council. 

The  defendants  say  that  the  alleged  contract  was  not 
authorized  by  Jiy-law  and  is  not  binding  on  them,  and  that 
the  committee  had  no  authority  to  bind  the  defendants,  and 
that  the  cheque  was  issued  without  authority. 

They  further  allege  that  the  claim  is  in  respect  of  a  debt 
alleged  to  be  incurred  in  1904,  and  was  not  within  the  ordin- 
ary expenditure,  and  no  estimate  was  made  nor  was  any 
assessment  made  or  levied  for  payment  of  the  debt,  nor  any 
by-law  passed  for  the  creation  of  the  debt  or  for  imposing 
a  rate  for  the  payment  thereof,  and  allege  that  there  are  no 
moneys  out  of  which  to  pay  the  plaintiflPs  claim.  They  also 
plead  the  Statute  of  Frauds. 

Section  524  of  the  Mimicipal  Act  provides  that  lands  may 
be  acquired  for  industrial  farms,  houses  of  industry,  and 
refuges.  5  Edw.  VI 1.  ch.  13;  sec.  25,  sub-sec.  1,  makes  it 
compulsory  within  the  time  limited. 

.  By  sec.  325  the  powers  of  the  council  shall  be  exercised 
by  by-law  when  not  otherwise  authorized  or  provided  for. 

Section  13  of  the  standing  by-laws  of  the  council,  ch.  320, 
passed  on  16th  June,  1900,  declares  "  that  a  special  commit- 
tee may  be  appointed  by  the  council  at  any  time  to  consider 
and  report  on  any  matter  or  to  perform  any  special  service.^' 

In  Bernardin  v.  Municipality  of  North  Dufferin,  19  S. 
C.  R.  581,  it  was  held  (Ritchie,  J.,  and  Strong,  J.,  dissent- 
ing), that  a  corporation  is  liable  on  an  executed  contract  fori 
the  performance  of  work  within  the  purpose  for  which  it  was 
created,  which  work  it  has  adopted  and  of  which  it  has  re- 
ceived the  benefit,  though  the  contract  was  not  executed 
under  its  corporate  seal,  and  this  applies  to  municipal  as 
well  as  other  corporations.  Many  of  the  authorities  are  re- 
viewed in  this  case. 

In  Lawford  v.  Villeriacy  Rural  District  Council,  [1903] 
1  K.  B.  772,  the  English  cases  are  reviewed  and  the  cases 
which  were  given  effect  to  in  Bernardin  v.  Nortli  Dufferin  are 
approved  by  the  Court  of  Appeal  in  England  in  the  last 
mentioned  case. 

Both  of  these  cases  were  for  work  done  and  goods  fur- 
nished of  which  the  corporation  had  had  the  benefit. 
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Does  the  present  case  fail  within  the  exception  r^c-ogniz^d 
in  the  la^^t  mentioned  cases? 

I  have  carefully  conjsidered  the  cases  cited  and  after  some 
doubt  have  reached  the  conclusion  that  it  does. 

In  the  present  case  the  building  of  the  house  of  refuge  ia 
compuL-ory  under  the  Act.  The  council  had  taken  nearly  a 
year  to  decide  which  farm  they  would  take.  It  passed  a  J»y- 
law  with  a  view  of  carrying  out  its  dutv'  as  directed  by  tlie 
statute^  and  1  have  no  doubt  whatever  until  the  day  when  the 
by-law  was  repealed  and  the  cheque  withdrawn,  the  council, 
both  old  and  new,  considere<l  the  contract  completed  exc-ept 
handing  over  the  cheque.  1  think  it  to  be  fairly  infernal 
that  the  council  did  not  consider  a  by-law  other  than  the  one 
passed  nec-essar}-  to  purchase  the  farm,  and  the  resolution  and 
by-law  authorizing  the  repeal  of  this  by-law  referred  to  tfie 
MacCariney  fanii,  shewing,  in  ray  judgment,  that  the  by-law 
when  It  was  passed  referred  to  that  farm.  The  by-law,  the 
resolutions,  and  the  acts  of  the  defendants,  leave  no  doubt 
upon  my  mind  that  the  council  proceeded  deliberately;  took 
ever}-  reasonable  means  of  satisfying  themselves  in  makin<r  a 
choice;  and  finally,  for  good  and  satisfactory  reasons,  decidf<l 
to  purchase  the  land  in  question.  The}'  appointed  a  special 
committee,  acted  upon  the  report  of  that  special  committee, 
and  confirmed  all  that  had  lx^*n  done.  It  may  be  fairly  siitl. 
I  think,  that  the  acts  of  the  council  together,  including  their 
application  to  the  Ontario  (Government  for  approval  of  selec- 
tion, the  receipt  of  the  deed  and  its  registration,  and  the  ap- 
proval of  the  council  after  this  had  been  done,  shew  the 
contract  to  be  fully  executed  upon  the  part  of  the  vendor  and 
accepted  by  them,  and  I  find  as  a  fact  that  the  contract  was 
completely  executed  upon  the  part  of  the  plaintiff  and  ac- 
cepted by  the  defendants.  To  test  the  case,  suppose,  after 
the  re<ristration  of  the  deed  and  the  confirmation  by  the 
council,  plaintiff  had  brought  an  action  to  get  rid  of  the 
purchase,  is  it  possible  that  he  could  have  succeeded?  I 
think  not.  His  position  has  been  changed;  the  title  to  the 
land  has  been  changed;  at  all  events  a  cloud  had  been  put 
upon  his  title.  It  appears,  however,  that  after  this  had  l>een 
done  and  before  action  the  council  repealed  the  by-law  and 
withdrew  the  cheque  and  deeded  back  the  property.  Can  thi- 
make  any  difference?  I  think  not.  It  rather  strengthens 
the  plaintiff^s  position.  It  shews  by  the  by-law  that  the  de- 
fendants considered  the  property  in  the  land  had  passed  td 
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the  defendants;  that  the  transaction  was  completed,  and  a 
reconveyance  of  the  property  was  necessary  to  relieve  the  de- 
fendants from  their  liability.  It  is  worthy  of  notice  that  the 
resolution  directing  the  reconveyance  provides  that  the  deed 
shall  be  registered  before  its  delivery  to  plaintiffs.  In  other 
words,  defendants  intended  not  to  allow  plaintiff  to  demur 
to  their  act.  The  conduct  of  defendants  can  be  regarded  as 
little  less  than  a  trick  to  get  rid  of  the  responsibility  which 
they  had  solemnly  assumed  and  to  repudiate  a  contract 
which  their  council  had  solemnly  approved. 

It  was  strongly  urged  by  Mr.  Douglas  that  Waterous 
Engine  Works  Co.  v.  Town  of  Palmerston,  21  S.  C.  R.  556, 
is  a  case  which  supports  the  defendants.  But  that  case  pro- 
ceeded directly  upon  the  ground  that  the  contract  was  exe- 
cutory and  not  executed.  Strong,  J.,  in  giving  judgment, 
says:  "Mr.  Justice  Eose,  before  whom  the  case  was  tried, 
the  Divisional  Court  of  Chancery,  and  the  Court  of  Appeal, 
have  all  successively  held  that  the  contract  was  never  exe- 
cuted but  was  wholly  executory.  In  that  conclusion  I  entirely 
agree.  The  much  debated  question  as  to  the  liability  of  a 
corporation  on  an  executed  contract  not  entered  into  with 
the  requisite  formalities  imposed  either  by  common  law  or 
by  statute  does  not,  therefore,  arise  here."  And  he  point* 
out,  at  p.  561,  that  in  Bemardin  v.  North  Dufferin  the  con- 
tract, was  executed.  ...  It  may  be  noted  that  Waterous 
Engine  Works  Co.  v.  Town  of  Palmerston  was  prior  to  Law- 
ford  V.  Villeriacy  Rural  District  Council,  and  that  the  dt»- 
cisions  followed  are  those  given  effect  to  in  the  Court  of 
Appeal. 

It  may  be  said  that  this  is  a  case  of  the  sale  of  land,  and 
that  a  different  principle  should  be  applied,  even  to  an  exe- 
cuted contract,  than  that  recognized  in  Bemardin  v.  North 
Dufferin  and  the  Lawford  case.  But  it  has  long  been  recog- 
nized, and  in  Pim  v.  Municipal  Council  of  Ontario,  9  C.  P. 
at  p.  307,  it  is  pointed  out  that  "when  land  has  been  usecl 
and  occupied  by  a  corporation,  the  law  implies  a  promise  to 
pay  a  reasonable  compensation.  See  Dean  and  Chapter  of 
Rochester  v.  Pierce  (1  Camp.  466),  Mayor  of  Stafford  v. 
Till  (4  Bing.  75),  Lowe  v.  London  and  North- Western  Rail- 
way C<\  (17  Jur.  375).'' 

Hero  what  wa<  done  in  respect  of  the  land  was,  I  think, 
equal  to  occupation  by  the  defendant*?.  The  deed  was  regis- 
tered ;  the  property  in  the  land  passed ;  action  was  taken  for 
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Britton,  J.  December  1st,  1905. 

TBIAL. 

McALISTER  y.  BRIGHAM. 

Timber — Agreement  for  Sale  of  Standing  Timber — Construc- 
tion— Quantity  of  Timber — Measurements — Estimates — 
Conflicting  Evidence, 

Action  upon  an  undertaking  or  guarantee  as  to  the 
quantity  of  timber  upon  limits  which  plaintiff  contracted  to 
purchase  from  defendant. 

G.  C.  Gibbons,  K.C.,  and  H.  D.  Petrie,  Hamilton,  for 
plaintiff. 

A.  G.  MacKay,  K.C.,  and  W.  H.  B.  Spotton,  Wiarton, 
for  defendant. 

Britton,  J.: — On  3rd  December,  1903,  plaintiff  entered 
into  an  agreement  with  defendant  for  the  purchase  of  timber 
upon  limits  and  included  in  licenses  on  Cockbum  Island,  and 
upon  the  north  shore  of  Lake  Huron.  The  price  was  $41,- 
000,  payable  upon  the  conditions  stated  in  the  agreement  in 
writing  of  that  date,  and  the  agreement  further  provided 
that  the  purchaser  should  pay  to  the  vendor,  as  a  part  of  the 
purchase  money,  an  additional  simi  of  $5,000  at  the  expira- 
tion of  2  years  from  the  date,  provided  that  the  timber  limits 
mentioned  in  schedule  A  did  on  that  date  contain  at  least 
18,000,000  feet  of  timber,  according  to  the  Doyle  rule,  ties, 
shingles^  and  posts  excluded,  except  cedar  logs  14  inches  and 
over  at  the  butt. 

The  agreement  contains  many  stipulations,  and  differ- 
ences arose  between  the  parties.  On  19th  October,  1904,  the 
now  defendant  brought  an  action  against  the  plaintiff.  That 
action  was  settled  about  *1 9th  November,  1904,  and,  as  part 
of  the  settlement,  plaintiff's  position  in  regard  to  the  timber 
on  the  limits  mentioned  in  schedule  A.  was  entirely  changed. 
The  now  plaintiff  allowed  the  $5,000  to  be  included  in  a 
mortgage  given  by  him  to  defendant,  and  accepted  in  lieu 
of  it  an  undertaking  by  the  present  defendant  to  give  to  tiie 
present  plaintiff  '*a  guarantee  that  the  timber  limits  men- 
tioned in  said  schedule  A  to  said  agreement  did  on  3rd  De- 
cember, 1903,    contain  at  least  18,000,000  feet   of   timber. 
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according  to  the  Doyle  rule,  on  the  said  limits,  ties,  shingles, 
and  posts  excluded,  except  cedar  logs  14  inches  and  over  at 
the  hutt/'  It  was  further  provided  in  the  settlement  that 
this  guarantee  was  to  be  *  *null  and  void  *'  at  the  expiration 
of  2  months  from  the  date  of  the  settlement  unless  in  the 
meantime  the  now  plaintiff  should  take  action  ^^to  enforce 
in  respect  of  the  guarantee/* 

No  formal  guarantee  outside  of  the  agreement  for  settle- 
ment was  in  fact  given,  but  both  parties  have  practically 
treated  the  matter  as  if  one  had  been  given,  and  on  12th 
January,  1905,  plaintiff  brought  this  action  "  to  enforce  in 
respect  of  the  guarantee/*    .    .    . 

Plaintiff  undertook  to  establish  a  breach  of  defendant's 
guarantee,  and  he  accepted  the  burden  of  proving  that  there 
was  not  on  3rd  December,  1903,  the  quantity  of  timber, 
namely,  18,000,000  feet,  on  the  limits,  within  the  meaning 
of  the  agreement. 

It  was  manifestly  contemplated  by  both  parties  that  the 
quantity  of  timber  shoufd  be  determined  by  estimation.  As 
the  greater  part  of  the  timber  is  standing,  the  exact  quantity 
eanAot  be  determined.  Both  parties  accept  the  issue — plain- 
tiff asserting  that  there  is  not,  by  careful  estimation  by  dis- 
interested and  competent  persons,  the  quantity  of  timber 
mentioned,  and  defendant  asserting  that  there  is  by  estima- 
tion made  in  some  way  at  least  the  quantity. 

There  is,  therefore,  nothing  before  me  but  the  question  of 
fact,  and  I  am  asked  to  determine  as  best  I  can,  upon  the 
evidence  of  persons  who  are  widely  apart  in  their  estimates. 

•    •    ■ 

My  construction  of  the  agreement  is  that  "merchantable" 
timber  is  meant,  and  I  think  the  down  or  fallen  timber,  so 
long  as  it  is  sound  and  merchantable,  may  be  included  to 
make  up  the  18,000,000  feet.  Hollow  cedar,  if  14  inches  or 
over  at  the  butt,  and  if  fit  to  make  shingles  or  lumber,  should 
be  estimated,  but  only  the  quantity,  so  nearly  as  it  can  be 
done,  of  the  actual  merchantable  timber  in  the  tree.  Such 
trees  should  not  be  estimated  as  if  solid  and  sound  all  the 
way  from  trunk  to  top.  There  is  a  great  difficulty  in  this, 
because,  of  the  standing  cedar  in  that  part  of  the  country, 
very  many  trees  appearing  to  be  sound  are  hollow  for  quite 
a  distance  from  the  butt  up.    .    .    . 
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On  the  whole  the  weight  of  evidence  is  in  favour  of  de- 
fendant. Apart  from  any  question  of  mere  doubt  to  which 
defendant  would  be  entitled,  I  tliink  plaintiff  has  failed  to 
establish  that  there  was  not,  on  these  limits,  on  3rd  Decem- 
ber, 1903,  18,000,000  of  feet  of  timber  of  the  description 
named.    .    .    . 

I  think  plaintiff  should  be  relieved  of  a  part  of  the  costs. 
Defendants  costs  against  plaintiff  should  be  limited  to  $100 
over  and  above  the  costs  of  the  day  ordered  by  Meredith,  C.J., 
on  26th  September,  1905,  as  indorsed  on  the  record. 

Action  dismissed  with  costs  as  above. 

Judgment  for  declaration  that  the  timber  limits  men- 
tioned in  schedule  A  to  the  agreement  between  the  parties 
of  3rd  December,  1903,  and  as  set  out  in  plaintiff's  statement 
of  claim  herein,  did  on  that  day  contain  at  least  18,000,000 
of  feet  of  timber  according  to  the  Doyle  rule,  ties,  shingles, 
and  posts  excluded,  except  cedar  logs  14  inches  and  over  at 
the  butt. 


Boyd,  C.  December  1st,  1905. 

TRIAL. 

UNITED  COUNTIES  OF  NORTHUMBERLAND  AND 
DURHAM  V.  TOWNSHIPS  OF  HAMILTON  AND 
HALDIMAND. 

Municipal  Corporations — Arbitration — Expropriation  of  Toll 
Road — County  Corporation — Costs — Liability  of  Town- 
ship Corporations — Defendants  Severing. 

Action  to  recover  costs  paid  by  plaintiffs  in  respect  of  an 
arbitration. 

Boyd,  C.  : — This  litigation  turns  upon  the  meaning  nnd 
effect  of  proceedings  taken  to  expropriate  the  Grafton  t-ol! 
road  under  the  Ontario  statutes  of  1901  and  1902,  1  Eflw 
VII.  ch.  33,  as  amended  by  Edw.  VII.  ch.  35.  Counsel  at 
the  bar  freely  criticized  the  enactments  as  complicated,  con- 
fused, and  difficult  to  understand.     I  am  not  disposed  to 
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disagree,  and,  did  the  matter  turn  upon  the  critical  construc- 
tion of  many  of  the  sections  cited,  I  should  rather  despair  of 
coming  to  any  satisfactory  conclusion.  Happily,  1  have  only 
to  deal  with  the  legislation  in  the  large,  foi  the  question  is, 
whether  certain  costs  incurred  in  an  arbitration  proceeding, 
paid  by  .  .  .  plaintiffs,  should  be  recouped  by  .  .  . 
defendants. 

Grafton  toll  road  runs  through  the  townships  of  Hamil- 
ton and  Haldimand,  in  the  united  counties  of  Xorthumber- 
land  and  Durham;  and  certain  private  proprietors  of  land, 
who  used  the  road  and  paid  tolls,  became  very  anxious  to 
procure  a  statutory  cesser  of  such  tolls  by  the  machinery  of 
the  statutes.  To  this  end  two  petitions  signed  by  over  50 
ratepayers  were  obtained  and  presented  to  thu  councils  of 
the  municipalities  concerned.  That  is  to  say,  the  petitions 
were  addressed  as  well  to  each  of  the  local  councils  as  to  the 
council  of  the  united  counties.  They  were  first  presented  to 
the  local  councils,  and  those  bodies  gave  their  imprimatur 
.  .  .  and  sent  them  on  to  the  county — and  as  to  Hamilton 
with  a  request  by  way  of  resolution  that  an  arbitrator  should 
be  appointed. 

Tinder  the  statute,  when  the  road  is  in  two  local  muni- 
cipalities, and  each  presents  a  sufficiently  signed  petition, 
the  duty  ia  cast  upoQ  the  ccruncil  of  appointing  an  arbitrator 
and  proceeding  with  the  arbitration  in  order  to  fix  the  price 
to  be  paid  for  the  toll  road.  No  intervention  by  the  councils 
of  the  townships  in  which  the  road  is  situated  is  required  or 
contemplated  by  the  statute.  The  request  made  by  the  one 
and  the  action  of  both  in  becoming  conduits  for  the  passage 
of  the  petitions  to  the  county,  did  not  add  to  or  detract  from 
the  duty  and  responsibility  of  the  county — which  is  made  by 
the  statute  the  sole  actor  on  one  side  of  the  arbitration  pro- 
ceedings, as  against  the  road  company  on  the  other. 

During  arbitration  proceedings  the  wishes  of  the  town- 
ships, through  legal  advisers,  as  to  the  person  who  should  be 
appointed  third  arbitrator,  were  ascertained,  and  pending  the 
inquiry  the  townships  assisted  with  counsel  and  witnesses 
in  order,  as  is  proved,  to  assist  in  keeping  down  the  price  of 
the  road  as  fal*  as  possible.  And  for  the  witnesses  they  sub- 
poenaed and  the  counsel  they  employed,  the  townships  have 
made  full  payment. 

The  award  being  made  and  published,  and  expenses  and 
costs  thereof  being  paid  by  the  county,  it  was  foimd  that  the 


ended  in  nothing,  not  being  acted  on  within  the  time  fixed 
by  the  statute.  Different  reasons  are  given  by  the  county 
for  not  making  payment  of  the  amount  awarded;  I  suppose 
they  hung  back  with  a  view  of  getting  the  townships  to 
shoulder  the  financial  responsibility;  and  other  difficulties 
are  foreshadowed  in  the  evidence,  such  as  that  other  munici- 
palities were  to  some  extent  interested  in  the  acquisition  of 
the  road,  and  should  contribute  to  the  expense  and  cost. 

It  does  not  appear  to  me  to  be  needful  to  dwell  on  or  to 
discuss  these  things,  which  do  not  go  to  the  essence  of  this 
dispute  as  to  whether  plaintiffs  should  be  relieved  from  the 
payment  of  cosl^s,  at  the  expense  of  defendants,  by  the  direct 
order  of  the  Court. 

I  can  see  no  ground  upon  which  to  rest  such  a  judgment 
against  the  townships.  The  costs  and  expense  were  incurred 
by  the  counties  under  the  mandate  of  the  law,  and  the  law 
has  not  provided  for  unloading  these  on  the  townships — 
who  are  really  no  more  than  interested  bystanders.  There 
must  be  found  something  in  the  statutes  to  implicate  the 
townships  in  liability  for  the  costs  incurred  by  the  couniy. 
The  townships  have  paid  such  outlay  as  they  incurred  or 
sanctioned — but  I  find  no  evidence  thjft  they  instigated  or 
promoted  the  petitions,  or  that  they  sanctioned  or  are  im- 
pliedly liable  for  what  was  expended  by  the  counties  in  this 
abortive  arbitration. 

I  expressed  myself  during  the  argument  as  against  giving 
any  alternative  relief;  that  is  to  say,  I  find  no  reason  to  say 
that  it  should  go  back  to  the  arbitrators  to  deal  with  these 
costs.  Apart  from  all  difficulties  of  procedure,  which  I  do 
not  consider,  there  is  not  intrinsically  any  ground  to  say  that 
there  has  been  a  miscarriage  or  any  inadvertence  on  the  part 
of  the  arbitrators  in  this  regard. 

As  to  the  costs  of  this  action,  while  I  dismiss  the  case,  I 
direct  that  only  one  set  of  costs  be  taxed  to  defendants.  Both 
townships  are  in  the  same  boat — no  need  to  sever  in  their 
defences;  indeed  the  severance  is  only  as  to  "form,  for  the 
substance  of  both  pleadings  is  identical  in  language  and 
effect,  save  only  an  extra  paragraph  in  Haldimand's  pleading 
(3),  which  is  merely  a  denial  and  of  no  special  significance 
as  a  defence. 


CHAMBERS. 

WESTMORELAND    COAL    CO.    v.  HAMILTOX    GAS 
LIGHT  CO. 

Discovery  —  Examination  of  Parties  —  Production  of  Docu- 
ments— Relevancy — Contract — Construction. 

•  Motion  by  plaintiffs  for  an  order  requiring  defendantt>  to 
liie  a  further  and  better  affidavit  of  documents  and  to  answer 
further  questions  upon  examination  for  discovery. 

James  Dickson,  Hamilton,  for  plaintiffs. 

J)'Arcy  Martin,  Hamilton,  for  defendants. 

The  Master  : — Tliis  action  is  brought  to  recover  $4,790 
as  the  balance  of  the  price  of  coal  delivered  on  a  contract  by 
plaintiffs  to  defendants  during  the  season  of  1902-3. 

The  defendants  claim  to  retain  this  sum  as  **  being  the 
difference  between  the  price  paid  by  defendants  in  open  mar- 
ket for  coal  not  furnished  by  plaintiffs  under  their  contract, 
and  price  agreed  on  by  plaintiffs  as  that  for  which  plaintiffs 
would  furnish  the  said  coal.'* 

The  contract,  as  expressed  in  letter  of  5th  May,  1902, 
from  defendants  to  plaintiffs,  was  on  this  condition :  "'  Car 
deliveries  to  be  distributed  over  the  year  as  may  be  recjuired 
by  the  company.''  Tliis  was  accepted  by  letter  of  29th  May, 
1902,  ''in  answer  to  above,  in  accordance  with  the  conditions 
named  therein,"  but  "subject  to  the  usual  conditions  as  to 
strikes  and  accidents  and  other  delays  beyond  our  control.'* 

The  parties  have  bc^n  dealing  with  each  other  for  some 
years,  and  their  relations  have  always  been,  and  apparently 
still  are,  amicable.  But  the  season  in  question  was  that  in 
which  the  strikes  of  the  anthracite  coal  miners,  followed  by  a 
winter  of  unusually  frequent  and  heavy  snow  storms,  made 
it  always  extremely  difficult  and  often  well  nigh  impossible, 
to  get  coal  from  Pennsylvania  to  this  Province.  In  this  way 
it  is  not  surprising  that  defendants  were  kept  in  a  state  of 
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anxiety  from  AuguBt  onward/  as  appears  from  the  frequent 
letters  and  telegrams  that  passed  between  the  parties. 

Finally,  on  22nd  January,  1903,  defendants  notified 
plaintifb  that  they  would  buy  such  coal  as  they  required  to 
carry  on  their  business  and  maintain  such  a  reserve  as  they 
would  have  had  if  plaintiffs  had  fulfilled  their  contract,  and 
charge  any  extra  cost  to  them. 

On  the  examination  for  discovery  of  defendants'  manager, 
plaintifEs  sought  to  ask  such  questions  and  have  such  produc- 
tions as  would  enable  th'em  to  see  what  was  the  reserve 
usually  kept  up  by  defendants.  This  was  refused  as  being 
irrelevant  to  the  issues  in  the  view  of  defendants.  The 
plaintiffs,  however,  contend  that  the  term  in  the  contract  that 
deliveries  are  to  be  made  "as  may  be  required  bj'  the  com- 
pany,^' must  be  construed  reasonably,  and  that,  even  under 
the  special  circumstances  of  the  season,  the  defendants  were 
not  justified  in  going  beyond  their  usual  custom  in  the  matter 
of  keeping  up  their  reserve. 

The  word  "required^'  is  ambiguous.  In  its  primary 
meaning,  it  signifies  "  asked  for  '^  or  '*  demanded;"  but  in  its 
ordinary  use  it  implies  rather  the  idea  of  something  being 
necessary  to  the  person  who  requires  it. 

The  construction  of  the  contract  is  for  the  Court  It 
may  be  held  that  plaintiffs'  view  is  correct.  In  that  case  the 
discovery  asked  for  would  be  relevant  as  tending  to  shew 
whether  defendants  had  been  acting  with  unnecessary  haste 
or  buying  imnecessary  quantities,  in  the  light  of  their  usual 
practice  and  course  of  dealing;  and  plaintiffs  ask  to  see  now 
whether  defendants  were  going  beyond  their  usual  demands. 

It  is  said  in  Bray's  Digest  of  Discovery  (1904),  p.  46, 
that  for  the  purpose  of  testing  the  relevancy  to  a  particular 
issue  the  case  of  the  party  seeking  discovery  upon  that  issue 
must  be  assumed  to  be  true,  and  that  discovery  is  material 
if  it  might  be  (not  if  it  must  be)  useful  in  obtaining  anv 
relief  which  the  party  might  obtain. 

Under  the  law  and  facts  of  this  case,  it  seems  that  plain- 
tiffs are  oititled  to  have  the  discovery  asked,  but  so  far  only 
as  already  pointed  out,  or  as  is  clearly  relevant  to  the  issues 
of  the  defence;  and  an  order  should  go  to  that  effect,  with 
costs  in  the  cause. 


MoAVLlFFE  v,  COUNTY  OF  WELLAND.  glQ 

Clute,  J.  December  2nd,  1905. 

TRIAL. 

McAULIFFE  v.  COUNTY  OF  WELLAND. 

Negligence — Navigable  River — Erection  of  Bridge — County 
Corporation — Leaving  Sunken  Piles  in  River — Injury  to 
Ship — Contributory  Negligence — Conflicting  Evidence — 
Findings  of  Trial  Judge. 

Action  for  damages  for  injury  to  the  tug  "  Michael 
Davitt  ^'  while  navigating  the  Welland  river  at  a  point  known 
as  Montrose  bridge. 

W.  M.  German,  K.C.,  for  plaintiff. 

H.  S.  Osier,  K.C.,  and  L.  C.  Eaymond,  Welland,  for 
defendants. 

Clute,  J.: — The  statement  of  claim  sets  forth,  in  sub- 
stance, that  prior  to  28th  April,  1904,  defendants  caused  to 
be  constructed  across  the  Welland  river  at  Montrose  a  high- 
way bridge  for  public  travel;  the  Welland  river  being  a 
navigable  stream  and  one  on  which  steam  and  other  boats 
were  accustomed  and  had  the  right  to  ply  and  run. 

It  is  charged  that  defendants  in  constructing  such  bridge 
aUowed  to  remain  in  the  navigable  channel  of  the  river  a 
large  quantity  of  piles,  which  were  cut  off  below  the  water, 
and  in  such  a  manner  as  made  it  impossible  for  them  to  be 
•  seen  by  any  one  navigating  the  river;  that  on  28th  April, 
1904,  the  tug  "  Michael  •Davitt "  was  being  navigated  along 
the  said  river,  and  had  a  right  to  pass  up  the  channel  thereof, 
and  in  so  navigating  the  river  ran  on  the  piles  so  left  by  de- 
fendants, and  received  injuries  from  which  it  sank,  thereby 
causing  damagep  to  plaintiff ;  that  such  injuries  and  loss  were 
caused  by  reason  of  the  negligence  of  defendants  in  so  leav- 
ing the  piles ;  and  the  plaintiff  claimed  damages,  etc. 

The  defence  set  up  that  the  piles  were  not  in  the  navi- 
gable channel  of  the  river;  that  the  captain  of  the  tiig  was 
warned  by  the  man  in  charge  of  the  bridge  where  the  accid^it 
occurred  not  to  run  the  tug  in  that  part  of  the  river,  and 
was  told  that  it  was  not  a  navigable  channel  and  that  he 
should  mn  on  the  other  side  of  the  bridge,  but,  notwithstand- 
ing the  warning,  he  continued  on  until  the  accident  occurred, 
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and  the  accident  was  caused  by  the  negligence  of  the  senants 
of  plaintiff.  Defendants  denied  that  they  caused  the  pileti 
on  which  the  tug  ran  to  be  placed  where  they  were,  and 
alleged  that  if  they  did  place  the  piles  where  they  were,  they 
were  left  projecting  above  the  surface  of  the  water,  and  no 
damage  \\ould  have  resulted  had  they  been  .«^o  left,  and  dt*- 
fendants  did  not  cut  the  piles  off  below  the  surface  of  th-e 
water,  and  had  no  knowledge  that  they  were  cut  off  and  left 
standing,  and  if  it  was  so  they  were  placed  or  left  there  by  a 
third  person,  Thomas  Battle,  and  not  by  defendants;  that 
Battle  in  liis  contract  for  the  construction  of  the  superstruc- 
ture of  the  bridge  contracted  to  remove  any  piles  or  timbers 
projecting  beyond  the  bottom  of  the  river  in  the  vicinity  of 
the  bridge,  and  even  if  defendants  an*  liable  to  plaintiff. 
Battle  is  liable  to  them. 

Battle  was  added  as  a  third  party,  but  before  trial  the 
order  addiui^^  him  was  set  aside,  and  at  the  trial  he'  was  not 
upon  the  record. 

In  his  reply  plaintiff  states  that  tin*  bridge  was  constructed 
to  rest  on  a  swing  on  the  centre  of  the  pier,  placed  in 
the  channel  of  the  Welland  river,  leaving  a  portion  of  the 
channel  to  the  north  of  the  centre  pier,  and  tlie  injury  to 
plaintiff's  boat  arose  by  striking  on  pik*s  placed  by  defendants 
and  negligently  left  standing  in  the  river  to  the  north  of 
the  pier;  that  if  such  space  was  not  a  navigable  part  of  the 
river,  tlie  work  done  by  defendants  was  so  done  as  to  make  it 
appear  to  any  cme  navigating  the  river  that  such  space  was 
navigable,  and  plaintiff  believed  and  had  a  right  to  believe 
that  such  space  was  navigable  and  part  of  the  navigable 
channel ;  that  defendants  knew  or  should  have  known  that 
such  space  so  left  was  likely  to  deceive  any  one  navigating 
the  river  and  lead  thcni  to  believe  that  sudi  space  was  a  por- 
tion of  the  navigable  chanhel,  and  look  no  precaution  to  place 
a  boom  or  other  protection  across  the  ends  of  such  space,  as 
they  should  have  done  to  ])revent  any  one  navigating  the 
river  from  going  through  such  space.     .     .    . 

In  lS.5fi  defendants  built  a  swing  bridge  at  the  place  in 
•qi](»stion  with  a  pier  to  the  south  and  a  channel  to  the  north 
of  tlie  bridge.  About  1872  the  bridge  was  re-constructed, 
and  a  ])ivot  pier  was  then  placed  to  the  north  with  the 
channel  to  the  south,  and  it  was  in  the  construction  of  that 
bridge  that  Uie  piles  forming  the  obstruction  in  qut^tion  were 
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put  down  as  a  support  to  the  bridge  then  being  built,  in 
1892  defendants  entered  into  a  contract  with  Joseph  Battle 
to  build  a  superstructure  of  the  new  swing  bridge  with  a 
pivot  pier  in  the  centre  of  the  channel,  with  an  equal  space 
for  waterway  north  and  south  of  the  pivot  pier,  according  to 
certain*  plans  and  specifications  provided  by  defendants. 

The  s])ecificati()ns  provided,  amongst  other  things,  as 
follows :  **  The  contractor  for  the  superstructure  is  to  re- 
move any  old  piles  or  timbers  projecting  beyond  the  bottom 
of  the  river,  in  the  vicinity  of  the  bridge,  leaving  tlie  entire 
channel  of  the  river  free  from  obstructions.'- 

In  the  construction  of  the  new  bridge  it  appears  that  the 
old  bridge  was  removed,  and  the  centre  of  the  pier  was 
built  about  the  middle  of  the  channel,  which  left  standing 
certain  pih?s  upon  which  the  old  pier  rested.  It  was  ad- 
mitted that  these  piles  were  nortli  of  the  pivot  pier  of  the 
new  bridge,  and  that  they  formed  part  of  the  old  pivot  pier 
on  the  north  side,  projecting  somewhat  into  the  channel. 

Mr.  Battle,  the  contractor,  was  called  by  plaintiff,  and 
stated  that  Mr.  Hagor,  the  warden  of  the  county,  and  Mr. 
Kraft,  inspector  ap])ointed  by  the  county,  were  present  dur- 
ing the  construction  of  the  bridge  almost  continuously;  and 
when  it  came  to  the  question  of  removing  these  piles,  they 
were  cut,  under  the  instructions  of  the  warden  and  ilie  countv 
engineer,  and  it  was  then  decided,  instead  of  removing  ihe 
piles  entirely,  to  cut  them  about  4  feet  below  the  surface,  and 
this  was  done.  Tiiere  was,  however,  on  the  south  side  of  the 
pivot  pier  and  to  the  north  of  the  south  channel,  a  row  of 
piles  with  a  guard  rail  to  protect  the  pier,  as  shewn  on  the 
plan. 

Before  proceeding  up  the  river,  the  captain — who  had 
many  years  hefore  been  acquainted  with  the  river,  but  had 
not  navigated  it  in  recent  years — applied  at  the  customs 
office  at  Chippewa  to  inquire  if  any  change  had  been  made  in 
the  channel  of  the  river  affecting  navigation,  and  was  told 
that  there  had  not.  He  then  procc^led  up  the  river,  passing 
through  the  north  arch  of  the  railway  bridge,  which  brought 
him  somewhat  on  the  north  side  of  the  river ;  and.  observing 
an  equal  waterway  on  the  north  and  south  sides  of  the  pier, 
he  kept  his  side  and  proceeded  up  the  river.  The  swing 
hridge  waa  turned  by  the  man  in  charge,  who  called  to  the 
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captain  as  he  approached  the  bridge  that  there  was  no  chan- 
nel on  the  north  side.  The  wind  was  blowing  from  the  east, 
and  I  find  as  a  fact  that  the  captain  did  not  hear  the  bridge- 
master  call,  nor  did  he  know  of  any  obstruction  until  the  tug 
had  run  upon  the  piles  in  the  river  channel,  which  had  been 
cut  off  some  4  feet  below  the  surface,  as  above  mehtiwied. 
The  tug  was  seriously  damaged,  and  sank  in  a  few  minutes. 

Many  witnesses  were  called;  those  for  plaintiff  swearing 
that  the  course  taken  by  the  captain  of  the  tug  was  reason- 
able and  proper  and  what  they  would  have  done  under  the 
circumstances;  while  the  w^itnesses  for  the  defence  stated 
that  the  piles  and  the  guard  rail  to  the  south  of  the  pivot 
pier  was  an  indication  that  the  south  channel  was  the  navi- 
gable chamiel,  and  that  the  captain  should  not  have  proceeded 
with  the  tug  up  the  channel  north  of  the  pivot  pier. 

Mr.  Osier  contended  that  it  was  the  duty  of  the  Dominion 
Government  to  take  away  the  piles,  because  they  were  put 
there  properly,  and  that  it  was  not  the  duty  of  defendants 
to  remove  tliem;  that,  even  admitting  that  it  was  the  duty 
of  defendants  to  remove  the  piles,  it  was  mere  non-feasance, 
and  defendants  were  not  liable,  and  the  following  cases  were 
relied  upon  to  support  that  position :  Municipality  of  Pictou 
V.  Geldert,  [1893]  A.  C.  524;  City  of  St.  John  v.  Campbell, 
26  S.  C.  E.  1;  City  of  Montreal  ^^  Mulcair,  28  S.  C.  R.  458. 

There  is  no  evidence  upon  the  point,  but  I  think  it  may 
be  assumed — at  all  events,  it  was  not  disputed  by  plaintiff — 
that  when  the  piles  .  .  .  were  put  down  they  were  pro- 
perly put  down  by  the  county,  and,  although  extending  into 
the  channel  of  the  river,  were  not  dangerous  to  navigation. 
In  the  view  I  take,  however,  it  is  not  necessary  to  inquire 
whether  defendants  were  bound  to  remove  the  piles  or  not. 
Defendants  did  in  fact  assume  that  duty,  and  provided  for 
their  removal  in  the  contract  for  the  construction  of  the 
bridge.  It  is  not  disputed  that,  had  the  piles  remained  as 
they  were  left  when  the  superstructure  of  the  old  bridge  was 
removed,  they  could  have  been  seen,  and,  as  stated  by  de- 
fendants in  their  pleading,  "  no  damage  would  have  resulted 
had  they  been  left  projecting  above  the  surface  of  the  water." 
Defendants,  however,  did  not  leave  them  so  standing,  but 
contracted  for  their  removal,  and  appointed  an  inspector  to 
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look  after  the  bridge,    their  warden  also  being  present  the 
greater  part  of  the  time. 

The  evidence  is,  and  I  find  as  a  fact,  that  the  piles  were 
cut  as  they  were  4  feet  below  the  surface,  with  the  approval 
of  defendants*  engineer,  inspector,  and  warden,  who  were 
present  at  the  time  and  consulted  as  to  the  manner  in  which 
they  should  be  removed.  I  think  in  their  removal  defendants 
were  guilty  of  negligence,  and  by  the  course  adopted  en- 
dangered public  navigation  by  leaving  an  apparently  clear 
but  dangerous  channel  on  the  north  of  the  pier  inviting  navi- 
gation on  that  side  of  the  pier. 

1  therefore  find  as  a  fact  that  it  was  by  the  act  of  de- 
fendants, through  their  authorized  agents,  that  the  piles  were 
cut  in  the  manner  in  which  they  were  cut;  that  this  was 
negligently  doi^e;  and  that  defendants  are  liable  for  the  dam- 
ages to  plaintiff,  unless  the  defence  of  contributory  negligence 
relieves  them  from  such  liability. 

The  evidence  upon  this  latter  point  is  very  conflicting. 
.  .  .  A  large  number  of  lake  captains,  accustomed  to  tlie 
navigation  of  this  river,  declared  that  they  would  have  done  . 
precisely  as  the  captain  of  the  tug  did  in  the  premises,  and 
a  certain  number  of  other  lake  captains  stated  that  the  piles 
to  the  north  of  the  south  pier  and  the  guard-rail  were  suffi- 
cient indications  that  that  was  the  navigable  channel,  and 
that  they  would  not  under  any  circumstances  have  taken  the 
north  channel  without  inquiry.  I  do  not  think  that  the  cap- 
tain of  the  tug  was  guilty  of  negligence  in  his  conduct  in 
navigating  the  tug  on  the  day  in  question.  He  did  what 
many  other  skilled  captains  swear  they  would  have  done  in 
the  premises.  He  swears  that  he  saw  no  indication  to  lead 
him  to  think  that  the  open  waterway  to  the  north  of  the 
bridge  was  not  the  navigable  waterway.  There  was  no  boom 
or  buoy  or  other  indication  to  suggest  to  him  that  he  should 
not  take  that  channel,  and  I  think  the  weight  of  evidence  is 
in  favour  of  the  view  that  he  was  not  guilty  of  coutributory 
negligence  which  caused  the  accident. 

There  must,  therefore,  be  a  reference  to  ascertain  the 
damages.  .  .  .  Plaintiff  is  entitled  to  the  costs  of  the 
action  up  to  and  inclusive  of  the  hearing;  further  directions 
and  costs  reserved. 
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Teetzel,  J.  October  28th,  1905. 
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JMPEHIAL  BANK  OF  CANADA  v.  MAKTIN. 

Pleading  —  Counterclaim  —  Exclusion  —  Inconvenience  — 
Delay  —  Mortgage  Action  —  Counterclaim  for  Wrongful 
Seizure  and  Sale  of  Goods — Convenience — Forum. 

Appeal  l)V  defendant  from  order  of  local  Master,  ante  485. 
F.  R.  Latchford,  K.C.,  for  defendant. 
Travers  Lewis,  Ottawa,  for  plaintiffs. 

Teetzkl,  J.,  affirmed  the  order  of  the  local  Master,  and 
dismissed  the  appeal  with  costs. 


Anglix.  .7.  November  2xd,  1905. 

ottawa  weekly  court. 

IMPERIAL  BANK  OF  CANADA  v.  MARTIN. 

Pleading — Statement  of  Defence — Motion  for  Leave  to  Add 
New  Defence — Mortgage  Action — Illegal  Consideration  — 
Bank — Future  Advances — Affidavits  of  Merits — Delay. 

Appeal  hv  plaintiffs  from  order  of  local  ^faster,  ante  730. 
I'ravers  Lewis,  Ottawa,  for  plaintiffs. 
F.  R.  Latchford,  K.C.,  for  defendant. 

AxGLix,  J.,  rescinded  the  leave  ^iven  bv  the  local  blaster, 
to  add  to  the  defence  the  paragraph  set  out  in  the  Master's 
judgment,  with  costs:  hut  gave  leave  to  defendant  to  amend 
his  defence  by  adding  thereto  a  paragraph  alleging  that  the 
mortgage  was  in  fact  given  as  security  to  plaintiffs  for  future 
advances;  such  amendment  to  be  verified  by  defendant's 
affidavit. 
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November  9th,  1906. 
divisional  court. 
CBATE  V.  McCALLUM. 

Defamation — Slander — Words  Charging  Criminal  Offence — 
Perform^ance  of  Duty  as  Assessor  —  Special  Dam>age  — 
Words  Spoken  after  Plaintiff  Ceased  to  Hold  Office — In- 
trinsic Evidence  of  MaMce — Privileged  Occasion — Excessive 
Language — Question  for  Jury — Burden  of  Proof  —  Mis- 
direction— Belief  in  Truth  of  Words  Spdcen — Reasonable 
Belief — Justification  —  Evidence  of  Falsity  of  Words — 
Evidence  in  Reply. 

Appeal  by  defendant  from  judgment  of  Anglin,  J.,  in 
favour  of  plaintiff  for  the  recovery  of  $5  and  costs  in  an  ac- 
tion of  slander  tried  with  a  jury. 

G.  H.  Watson,  K.C.,  for  defendant. 

C.  A.  Moss,  for  plaintiff. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Mac- 
Mahon,  J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J.: — This  is  an  action  for  slander,  the 
claim  of  the  plaintiff  being  that  the  defendant  upon  two  oc- 
casions uttered  words  charging  him  with  criminal  offences  in 
connection  with  the  performance  of  his  duty  as  assessor  of 
the  town  of  Smith's  Palls,  in  the  year  1902 ;  and  the  defen- 
dant pleaded  not  guilty,  justification,  and  that  the  communi- 
cation was  privileo^ed. 

At  the  close  of  the  argument  of  Mr.  Watson,  we  deter- 
mined two  points  raised  by  him  against  his  contention.     One 
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action  would  lie,  special  damage  not  being  shewn,  as  none 
was  shewn,  unless  the  plaintiflf  occupied  the  office  at  the  time 
the  words  were  spoken,  which  he  did  not.  That  contention 
was,  we  thought,  and  so  stated  at  the  close  of  the  argument, 
unfounded.  The  words  spoken,  which  were  actionable  per 
86,  did  not  become  less  actionable  because  they  were  spoken  of 
a  person  in  connection  with  the  performance  of  his  duty  in 
some  office.  The  authorities  are  perfectly  clear  upon  that 
point,  and  upon  principle  it  must  be  so.  The  proposition 
that  it  is  possible  with  impunity  to  charge  with  a  criminal 
offence  one  who  has  occupied  an  official  position,  the  oSence 
being  charged  to  have  been  committed  while  acting  in  his 
official  capacity,  simply  because  the  man  has  ceased  at  the 
time  the  words  were  spoken  to  occupy  the  office,  and  is  imable 
to  prove  special  damage,  is  an  extraordinary  one  and  wholly 
unsupported  either  on  principle  or  by  authority. 

The  other  contention  which  we  thought  and  think  is 
equally  unfounded,  was  that  it  was  incompetent  for  the  plain- 
tiff to  rely  upon  the  language  of  the  defamatory  words  them- 
selves for  the  purpose  of  shewing  malice  on  the  part  of  the 
defendant. 

The  authorities  upon  the  j^ubject  are  perfectly  clear  and 
sustain  the  proposition  of  the  learned  trial  Judge,  that  you 
may  look  both  at  the  manner  in  which  the  words  are  spoken 
and  at  the  words  themselves  for  the  purpose  of  determining 
whether  or  not  there  was  malice  in  the  uttering  of  them.  The 
only  case  in  which  a  different  view  appears  to  have  been  taken 
is  Mclntyre  v.  McBean,  13  U.  C.  R.  534,  cited  by  Mr.  Watr 
son.  There  undoubtedly  the  Court  laid  down  the  law  as  Mr. 
Watson  contended  it  should  have  been  in  this  case,  that  it  could 
only  be  by  extrinsic  evidence  that  malice  could  be  shewn,  and 
tliat  resort  could  not  be  had  to  what  is  called  intrinsic  evid- 
ence, the  words  themselves,  for  the  purpose  of  shewing  malice. 
But  the  whole  current  of  authority  since  then  is  directly  op- 
posed to  that  view;  and  in  one  of  the  cases  cited  by  Mr.  Wat- 
son, Laughton  v.  Bishop  of  Sodor  and  Man,  L.  R  4  P.  C.  495, 
at  p.  505,  this  statement  of  the  law  is  found  in  the  judg- 
ment:— "  It  has  been  contended  that  malice  in  this  sense  is  t» 
be  inferred  from  the  language  of  the  bishop^s  charge,  and  un- 
doubtedly a  privileged  communication  may  be  couched  in 
language  so  much  too  violent  for  the  occasion  as  to  afford  in 
it-elf  evidence  of  miilice,  whereby  tlie  prnklege  is  forfeited/* 


law  is  so  stated  bj  all  the  text-writers. 

Undoubtedly,  as  said  in  Laughton  v.  Bishop  of  Sodor 
and  Man,  "to  submit  the  language  of  privileged  communi- 
cations to  a  strict  scrutiny,  and  to  hold  all  excess  beyond 
the  absolute  exigency  of  the  occasion  to  be  evidence  of  malice, 
would  in  effect  greatly  limit,  if  not  altogether  defeat,  that 
protection  which  the  law  throws  over  privileged  communica- 
tions." Therefore,  undoubtedly,  in  determining,  as  the 
learned  Judge  had  to  determine  in  this  case,  whether  there 
was  any  evidence  of  malice  to  go  to  the  jury,  he  had  to  con- 
sider whether  there  was  such  excess  as  warranted,  if  the  jury 
chose  to  draw  it,  the  inference  of  malice. 

The  words  spoken  by  defendant  which,  as  the  jury  have 
found,  imi)v.ted  to  plaintiff  that  he  had  dishonestly  ana  fraudu- 
lently and  in  violation  of  his  oath  of  office,  improperly  made 
the  assessment  of  1902,  were  spoken  upon  an  occasion  when,  no 
doubt,  the  defendant  would  have  been  justified  in  making  any 
reasonable  statement  as  to  his  assessment,  indicating  that  it 
was  not  a  fair  assessment,  and  therefore  as  affording  an  an- 
swer to  the  claim  that  was  made  against  him  that  he  should 
pay  an  alleged  balance  of  taxes.  But  the  language  used  went 
far  beyond  that. 

By  an  error  of  the  clerk,  the  amount  which  the  Court  of 
Revision  had  deducted  from  the  assessment  of  certain  lots  of 
defendant  was  put  in  the  assessment  roll  as  the  assessment 
itself,  the  result  being  that,  as  the  roll  stood  when  finally  re- 
vised, he  was  assessed  for  much  less  than  according  to  the 
judgment  of  the  Court  of  Revision  and  according  to  the 
assessment,  as  corrected,  he  was  liable  to  be  assessed  for ;  and 
the  result  of  it  was  that  if  the  entry  had  been  correctly  made 
by  the  clerk  he  would  have  been  assessed  for  some  $40  odd 
more  than  he  was  assessed  for. 

This  matter  came  up  in  council.     The  defendant  was  a 
member  of  the  council,  and  the  question  of  arrears  of  taxes, 
hx«  own  and  others,  was  referred  to  a  committee,  of  which  he 
w,Cis  a  mem'  er.     The  committee  brought  in  a  report,  the  ma- 
jo  xity  of  the  committee  concurring  in  it,  that  tiie  defendant 
waEs  liable  for  some  $48  or  $49  for  arrears  of  taxes  in  the  year 
194)2.    The  defendant  is  said  to  have  presented  a  minority 
report    When  the  report  came  up  to  be  considered  in  coun- 
c\\,  tiie  members  of  the  committee  who  had  concurred  in  the 


828  ^'^A'  ONTARIO  WEEKLY  REPORTER. 

majority  report  made  statements  in  regard  to  the  matter.  It 
would  have  been  perfectly  proper  for  the  defendant  in  an- 
swering the  claim  that  he  ought  to  pay  these  tazes^  for  which 
probably  he  was  legally  liable — in  answering  the  moral  claim 
— to  have  pointed  out  that  for  the  reasons  stated  before  the 
council  it  was  an  imf air  and  excessive  assessment^  and  there- 
fore there  was  no  moral  obligation  on  him  to  pay  that  which 
the  committee  thought  he  ought  to  pay.  But  he  went  far 
beyond  that^  and^  as  I  have  said,  made  the  statement  that  in 
that  year  the  plaintiff  had  violated  his  oath  of  office,  that  he 
threatened  to  tax  him  out  of  town,  and  that  he  could  have 
prosecuted  him, — I  am  giving  the  substance  and  not  the  exact 
language — before  the  Judge,  and  that  he  was  sorry  he  had 
not  done  so. 

It  is  possible  that  if  the  question  had  been  the  re-appoint- 
ment of  ^e  plaintiff  as  assessor,  a  charge  such  as  that,  uttered 
bona  fide,  although  not  founded  in  fact,  might  have  been 
justified  by  the  occasion,  and  that  it  might  not  be  proper  to 
infer  malice  from  the  use  of  the  words  spoken.  But  here, 
as  I  have  pointed  out,  the  accusation  against  the  plaintiff  was 
foreign  entirely  to  the  subject  matter  in  hand.  It  wa*  whoUy 
imnecessary  to  the  defence  that  the  defendant  was  making 
ngainst  the  claim  that  was  being  urged  against  him,  and  in 
itself  that  fact  was  one  which  the  learned  Judge  could  not 
properly  withdraw  from  the  jury  on  the  question  of  malice. 

There  was  some  other  evidence,  evidence  of  statements 
made  of  a  similar  character,  partially  at  all  events,  upon 
other  occasions,  and  the  manner  of  the  defendant  in  making 
ihv.  statements,  so  that  it  was  quite  impossible,  we  think,  for 
the  learned  Judge  to  have  withdrawn  the  case  from  the  jury. 
It  was  a  case  in  which  there  was  evidence  which  was  bufficient 
to  justify  an  inference  by  the  jury  of  malice,  and  so  to  rebut 
the  pn^uinption  that  ther©  was  no  malice  arising  from  the 
privileged  occasion. 

Tlien  it  was  objected  that  the  learned  Judge  had  impro- 
perly charged  the  jury;  that  instead  of  instructing  them  that 
the  onus  was  upon  the  plaintiff  to  prove  malice,  he  left  it, 
in  effect,  to  the  jury  to  find  whether  the  defendant  had  estab- 
lished that  he  had  acted  bona  fide  and  without  malice. 

Of  course,  if  that  had  been  the  charge  of  the  learned 
Judge,  it  was  an  erroneous  charge,  because  clearly  the  onus 
was  upon  the  plaintiff  to  establish  malice,  and  the  direction 
should  have  been  that  if  the  plaintiff  failed  to  do  so  his  action 
failed. 
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It  may  be  that  the  learned  Judge's  charge  aa  delivered 
onginlly  to  the  jury  was  open  to  some  of  the  obsenrationa — 
not  to  the  sweeping  obserrations  in  condemnation  of  it — of 
the  learned  counsel  for  the  appellant.  However,  all  that  was 
erroneous^  if  there  was  anything  in  the  charge  of  the  learned 
Judge  that  was  erroneous,  was  remedied  by  the  supplemental 
charge  which  he  delivered  to  the  jury  after  objections  made 
to  the  original  charge  by  the  learned  counsel  for  the  defend- 
ant. When  the^ury  were  called  back  and  instructed  as  to 
the  law,  the  learned  Judge  then  clearly  pointed  out  to  them 
that  the  burden  of  proving  malice  was  upon  the  plaintiff,  and 
that  if  the  plaintiff  had  failed  to  do  this  his  action  must  fail. 

There  is  one  passage  in  the  supplemental  charge^  as  I 
have  called  it,  which  haa  given  us  some  difficulty.  The  learned 
Judge,  after  dealing  with  some  other  matters,  goes  on  to 
say : — "  The  other  matter  on  which  I  wish^to  say  a  word  to 
you  is  this,  that  if  as  a  matter  of  fact  the  defendant  when  he 
made  these  charges  believed  them  to  be  true,  the  fact  that  he 
had  no  reaaonable  ground  for  belief  need  not  enter  into  your 
consideration  in  dealing  with  the  question  of  malice.  It  is 
not  enough  though  he  believed  them  to  be  true.  Though  he 
believed  them  to  be  true,  if  he  sought  an  occasion  to  utter 
these  defamatory  words,  sought  to  take  advantage  of  a  privi- 
leged occasion  when  this  particular  matter  was  not  relevant, 
was  not  the  thing  under  discussion,  had  nothing  to  do  with 
that  which  was  under  discussion,  no  bearing  upon  it,  and  he, 
to  gratify  some  indirect  motive  of  his  own,  brought  that  in'* — 
now  comes  the  difficulty — "  the  fact  that  it  was  true,  the  fact 
that  he  believed  it  to  be  true  is  immaterial.  If  he  did  not 
believe  it  to  be  true,  that  in  itself  .is  abundant  evidence  of 
malice ;  but  if  he  did  believe  it  to  be  true,  that  is  not  conclu- 
sive evidence  of  want  of  malice.'* 

Now,  if  the  learned  Judge  did  say  to  the  jury  that  though 
what  the  defendant  said  of  the  plaintiff  was  true  in  fact,  yet 
that  the  plaintiff  was  entitled  to  succeed  for  the  reasons  sug- 
gested by  the  learned  Judge,  the  view  of  the  learned  Judge 
— if  that  was  the  direction  given — was  of  course  erroneoua; 
because,  whether  the  occasion  was  a  privileged  one  or  not,  if 
the  words  spoken  were  true,  that  was  a  defence  to  the  action. 

Upon  consideration  of  the  matter  and  looking  at  the  rest 
of  the  charge,  we  have  come  to  the  conclusion  that  it  is  plain  ' 
that  the  learned  Judge  did  not  lead  the  jury  to  think  that  if 
thev  came  to  the  conclusion  that  the  statement  which  the 
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defendant  made  affecting  the  plaintiff  was  true,  yet  if  they 
found  malice^  as  defined  by  the  learned  Judge^  the  plaintif 
was  entitled  to  recover. 

What  the  learned  Judge  Apparently  did  was  to  make  a 
slip  in  stating  **  the  fact  that  it  was  tme,"  which  he  immedi- 
ately corrected  by  saying  "  the  fact  that  he  believed  it  to  be 
true  is  immaterial/'  which,  when  put  down  in  writing,  does 
not  explain  the  matter  as  it  would  appear  when  the  words 
were  spoken.  It  is  abundantly  clear,  I  think,  that  the  view 
which  I  have  just  stated  is  the  correct  one,  for  the  learned 
counsel  for  the  defendant,  who  certainly  left  nothing  that 
was  objectionable  or  that  seemed  to  him  objectionable  in  the 
charge  to  pass  without  making  formal  objection  to  it.  plainly 
understood  the  learned  Judge  to  have  meant  what  I  have 
said,  namely,  to  direct  the  jury  that  the  fact  that  the  de- 
fendant believed  the  statement  which  he  made  to  be  true  did 
not  in  itself  negative  malice,  fpr  at  the  bottom  of  p.  214  of 
the  notes,  Mr.  Watson  says, — "And  your  Lordship  said  if 
he  believed  it  to  be  true*  there  might  still  be  malice."  So 
that  there  is  from  the  learned  counsel  for  the  defendant  him- 
self a  statement  of  his  understanding  of  the  charge  different 
from  that  which  he  asks  us  now  to  say  was  the  true  nature 
of  it,  and  as  it  would  or  might  have  been  understood  by  the 
jury. 

Then,  as  I  have  already  mentioned,  there  was  a  plea  of 
justification  upon  the  record,  and  the  learned  Judge  had  al- 
ready, in  plain  terms,  told  the  jury  that  if  they  came  to  the 
conclusion  that  the  statements  made  by.  the  defendant  were 
true,  that  was  an  ^id  of  the  case,  and  that  the  defendant 
was  entitled  to  a  verdict. 

We  do  not  think  that  the  jury  could  have  been  at  all 
misled  by  anything  that  was  said  by  the  learned  Judge,  and 
that  his  charge  properly  interpreted  is  not  open  to  the  ob- 
]e<  tion  which  is  made  against  it. 
'  ^  Objections  were  also  taken  as  to  the  reception  of  evidence 
which  it  was  urged  was  not  relevant  or  admissible.  We  dis- 
posed of  those  practically  in  the  course  of  the  argument,  be- 
ing of  opinion  that  the  questions  were  properly  put  to  the 
defendant,  at  all  events  as  questions  going  to  his  credit. 

Tt  was  also  objected  that  the  plaintiff  was  permitted  to 
go  into  the  box  at  the  close  of  the  case,  after  the  evidence  for 
the  defence  had  been  given,  to  prove  that  the  statements  of 
the  defendant  were  untrue,  and  that  that  ought  not  to  have 
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been  done^  becausey  as  was  argued  for  the  appellant^  it  was 
part  of  the  plaintiff's  case  to  prove  that  the  words  spoken 
were  untrue. 

However  else  it  may  be,  it  is  clear  that  the  plaintiff  was 
properly  examined  in  reply  upon  the  questions  arising  on  the 
clefeiice  of  justification,  for  the  purpose  of  answering  that 
defence^  and  I  am  not  at  all  clear  that  evidence  of  the  falsity 
of  the  charge  was  even  admissible  apart  from  that  defence. 

In  Ross  V.  Bucke,  21  0.  R.  192,  one  of  the  cases  cited  by 
Mr.  Watson,  the  present  Chief  Justice  of  the  King's  Bench,  in 
delivering  his  judgment,  said:  "Unless  where  justification 
is  pleaded,  the  truth  or  falsity  of  the  charge  is  not  in  issue 
and  18  not  relevant.  The  law  presumes  tlie  plaintiff's  in- 
nocence, and  on  this  record  the  plaintiff  ought  no  more  to  be 
allowed  to  say  on  oath  that  the  $9  were  hers,  and  that  she 
did  not  take  any  money  of  Lizzie  Gall's,  or  of  any  one  else, 
than  the  defendjant  to  be  allowed  to  prove  that  she  had  taken 
it.  It  may  seem  hard  that  the  plaintiff  should  not  have  the 
opportunily  of  asserting  her  innocence,  when  defendant  can, 
by  shewing  the  information  presented  to  defendant,  and  on 
which  he  claims  to  have  acted,  virtually  marshall  all  the  facts 
which  point  to  plaintiff's  guilt.  But  I  am  afraid  that  such 
is  the  law,  and  that  the  evidence  ought  to  be  excluded  " 

The  Court  is  always  slow  to  interfere  in  cases  of  libel 
and  slander  with  the  verdict  of  the  jury.  The  amount  of  the 
damages  was  small.  Speaking  for  myself,  I  think  the  ver- 
dict was  a  satisfactory  one  upon  the  evidence,  and  iti  ac- 
cordance with  the  justice  of  the  case. 

The  result  is  that  in  our  opinion  the  appeal  fails  and  must 
be  dismissed. 


Cart  WRIGHT,  Master.  December  4th.  1905. 

CHAMBERS. 

CLARK  v.  CAMERON. 

Security  for  Costs — Slander  Imputing  Unchastity  to  Married 
Woman  —  Action  by  Hushand  and  Wife — Separation  of 
Causes  of  Action — Pleading. 

In  this  action,  brought  by  a  husband  and  wife  against  a 
former  friend  for  alleged  libel  and  slander  in  making  state- 
ments impugnin<r,  as  plaintifT^  nlloG^o'l.  thn  ohastity  of  the 
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female  plaintiff,  and  allying  conniyanoe  or  imbecility  on  the 
part  of  the  husband,  the  action  being  at  issup,  a  motion  was 
made  by  defendant  for  an  order  requiring  the  female  plaintiff 
to  give  security  for  the  costs  to  be  incurred  in  this  action,  as 
being  one  within  B.  S.  0.  1897  ch.  68,  sec.  5,  so  far  as  brought 
by  her  for  the  alleged  slanders.  This  was  not  disputed,  and 
was  so  stated  in  the  statement  of  claim.  It  was  not  denied 
that  Mrs.  Clark  was  not  good  for  costs. 

W.  £.  Middleton,  for  defendant. 
T.  N.  Phelan,  for  plaintiffs. 

The  Master: — Paragraphs  2  and  5  of  the  statement  of 
claim  are  sufficiently  answered  by  a  defence  of  privilege,  a£ 
well  as  by  the  general  denial  of  the  allegations  in  the  state- 
ment of  claim-  This  would  also  be  a  sufficient  defence  to 
paragraph  6. 

Paragraphs  3  and  4,  however,  have  been  admitted  substan- 
tially by  defendant  on  her  examination  as  being  a  correct  re- 
port of  what  she  said  to  Mrs.  Carson.  No  doubt  she  stoutiy 
refuses  to  admit  the  innuendo.  But  it  is  impossible  to  say 
that  the  words  admitted  might  not  be  understood  as  the  plain- 
tiffs allege  they  were  meant  to  be  understood;  and  this  ques- 
tion must  be  left  to  the  jury. 

In  the  very  carefully  drawn  statement  of  defence  there  is 
a  most  positive  denial  of  any  charge  of  immorality  having 
been,  made  by  defendant  against  Mrs.  Clark.  But  on  her  ex- 
amination defendant  again  and  again  refused  to  make  any 
statement  as  to  whether  she  believed  Mrs.  Clark  to  be  inno- 
cent of  any  such  imputation.  It  seems  very  nearly  a  case  of 
"  willing  to  wound  and  yet  afraid  to  strike.*'  If  Mrs.  Clark 
was  the  sole  plaintiff,  an  order  might  be  made  requiring  her 
to  give  security  as  to  the  paragraphs  other  than  3  and  4, 
which  allege  slander.  This  would  be  in  accordance  with  Lan- 
caster V.  Byckman,  15  P.  R  199. 

As  there  is  no  plea  of  justification,  defendant  was  not 
bound  to  state  her  belief  as  to  Mrs.  Clark's  character.  And 
her  refusal  to  do  so  ought  not,  perhaps,  to  be  given  any  weight 
in  deciding  whether  the  present  motion  should  succeed  or 
not.  Probably  it  would  be  of  little,  if  any,  advantage  to  de- 
fendant to  have  the  action  at  the  trial  limited  to  paragraphs 
3  and  4.  Indeed,  it  might  perhaps  prove  an  advantage  to 
plaintiffs  by  concentratins:  the  minds  of  the  jury  on  the  state- 
ments which  defendant  admits  having  made  on  two  occasions 
to  Mrs.  Carson. 
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It  is  not,  however,  necessary  to  decide  this  at  present. 

As  her  husband  is  a  joint  plaintiff,  I  cannot  see  how  any 
effective  order  can  be  m<ade^  as  it  is  not  possible  to  distin- 
guish between  his  causes  of  action  and  those  of  his  co-plain- 
tiff, as  was  done  in  Felgate  v.  Hegler,  4  0.  W.  R.  439,  9  0. 
L.  B.  315. 

The  claim  of  the  husband  would  cover  paragraphs  2  and 
6,  as  they  contain  allegations  most  injurious  to  his  reputa- 
tion if  believed.  Even  paragraph  5  must  stand,  unless  it  is 
seriously  contended  that  it  is  no  damage  to  the  head  master 
of  a  public  school  to  accuse  his  wife  of  unchastity. 

As  these  paragraphs  cannot  be  struck  out,  the  motion 
must  be  refused.  I  am  not  aware  of  any  way  in  which  they 
could  be  intelligently  dealt  with  by  a  jury  as  being  part  of 
the  husband^s  claim  for  damages,  but  not  to  be  taken  into 
consideration  in  estimating  damages  for  the  wife,  if  they 
found  for  the  plaintiffs  or  for  Mrs.  Clark  alone.  This  objec- 
tion was  not  taken  on  the  argument.  If  defendant's  coun- 
sel desires,  the  point  can  be  argued  before  any  order  issues. 
Costs  of  this  motion  may  be  costs  in  the  cause. 


Falconbridoe,  C.J.  Deoember  4th^  1905. 

WEEKLY  COUBT. 

PAIN  V.  COLE. 

Principal    and    Agent — Account — Contract — Construction — 
Method  of  Taking  Account — Interest, 

Appeal  by  defendant  from  report  of  Master  at  Ottawa, 
the  reasons  for  which  are  reported,  5  0.  W.  E.  677. 

(rlvn  Osier,  Ottawa,  for  defendant. 

J.  Lorn  MicDougall,  Ottawa,  for  plaintiffs. 

Faloonbridoe,  C.J.,  agreed  with  the  Master's  view  of  the 
construction  of  the  agreement  and  with  his  findings  thereon 
and  his  method  of  proceeding  to  take  the  accounts  thereon. 
The  allowances  and  refusals  to  make  allowances  attached 
appeared  to  be  borne  out  by  the  evidence — at  all  events  cer- 
tainly in  no  case  to  be  disturbed  by  a  Court  which  had  not 
had  the  advantage  enjoyed  by  him  of  seeing  and  hearing  the 
witnesses.     The  Master  was  in  error,  however,  in  allowing 
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interest  on  the  balance  f onnd  due  to  plaintifik :  McCullough 
V.  Clemow,  26  0.  R.  467.  With  the  exception  of  thk  item, 
appeal  dismissed.  Defendant  to  pay  plaintiffs  three-fourths 
of  the  costs  of  this  appeal. 


a  Dbcehbsb  4th^  1905. 

DIVISIONAL  COUBT. 

MEYEBS  V.  CAIN. 

Company  —  Lease  of  Building  to  Directors  —  Shareholder's 
Right  to  Account  of  Profits — Action — Parties — Addition 
of  Company^ — Amendment. 

Appeal  by  plaintiff  from  judgment  of  MacMahon,  J.,  r: 
0.  W.  B.  297,  dismissing  action  brought  by  Josephus  S. 
Meyers,  on  behalf  of  himself  and  aU  other  shareholders  of  the 
Lucknow  Elevator  Co.,  Limited,  against  Gain,  the  president, 
and  Murdoch,  the  treasurer,  of  the  company,  for  an  account 
of  profits  made  by  defendants  under  leases  from  the  company 
of  their  elevator  in  the  village  of  Lucknow  to  the  defendants, 
by  an  arrangement  entered  into  with  the  directors,  including 
defendants  themselves.  The  elevator  was  the  chief  asset  of 
the  company.  The  shareholders  were  found  by  the  trial 
Judge  to  have  ratified  the  leases  to  defendants,  and  to  have 
been  quite  in  accord  with  the  directors. 

H.  S.  Osier,  K.C.,  for  plaintiff. 

J.  A.  Paterson,  K.C.,  for  defendants. 

The  Couht  (Meredith,  C.J.,  Street,  J.,  Teetzel,  J.), 
took  the  objection  that  the  company  was  not  a  party  to  the 
action,  and,  after  argument  by  counsel  for  plaintiff,  held  that 
the  action  was  not  maintainable  without  the  company  being 
before  the  Court.  Leave  given  to  plaintiff  to  amend  by  add- 
ing the  company  as  a  defendant  and  by  making  proper  alU- 
gations  as  against  the  company,  with  leave  to  original  defend- 
ants to  nload  anew.  The  company  to  be  served  with  all  pro- 
ceedings and  to  have  time  to  defend.  Plaintiff  to  pay  the  ori- 
ginal defendants*  costs  of  this  appeal  and  of  the  last  trial  and 
all  costs  tlirown  away.  If  plaintiff  docs  not  eloct  within  10 
days  to  accept  the^e  terms,  the  appeal  to  be  dismissed  with 
costs. 
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DEO£iiB£B  4th^  1905. 
C.  A. 
EEX  V.  BENNETT. 

Criminal  Law — Murder — Conviction  —  Motion  for  Leave  to 
Appeal — Evidence — Sufficiency. 

Motion  by  prisoner  for  leave  to  appeal  from  hie  convic- 
tion for  murder. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaken  and  Meredith,  JJ.A. 

L.  F.  Heyd,  K.C.,  for  prisoner. 

J.  E.  Cartwright,  K.C.,  for  the  Crown. 

MosSj  CJ.O. : — This  is  an  application  on  behulf  of  the 
prisoner  for  leave  to  appeal,  and  that  for  the  purposes  of  the 
appeal  a  case  be  stated  for  the  opinion  of  this  Court  in  accord- 
ance with  the  provisions  of  the  Criminal  Code. 

The  prisoner  was  tried  on  the  charge  of  having  murdered 
one  Betsey  Jacobs,  and  after  a  prolonged  trial  was  found 
guilty  and  sentenced  to  be  executed  on  15th  December  in- 
stant. His  coimsel  made  an  application  to  the  trial  Judge 
to  reserve  a  case  for  the  opinion  of  this  Court  upon  the  ques- 
tion whether  there  was  evidence  on  which  the  jury  could 
reasonably  convict,  which  being  refused,  he  now  makes  the 
present  application. 

Upon  consideration  of  the  evidence,  we  are  unable  to  see 
that  it  would  serve  any  useful  purpose,  so  far  as  the  prisoner 
is  concerned,  to  call  upon  the  trial  Judge  to  reserve  a  case 
upon  the  question  which  was  discussed  before  us. 

The  proof  given  that  the  prisoner  was  in  the  vicinity  of 
the  house  where  the  crime  was  committed,  the  correspondence 
of  the  hoof  marks  of  the  horse  he  was  driving  with  the  hoof 
marks  observed  near  the  fence  and  roadway  leading  to  the 
house,  the  statement  deposed  to  by  the  witness  Eobert  Montin 
as  having  been  made  to  him  by  the  prisoner,  that  he  was 
going  to  do  something  awful  that  night,  and  his  fleeing  from 
those  who  were  sent  to  arrest  him,  probably  present  no  more 
than  a  caee  of  suspicion,  and  would  not  in  themselves  be 
sufficient  to  connect  the  prisoner  with  the  crime.     But,  in 
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addition  to  these  and  other  circunuBtances,  there  is  the  evid- 
ence of  the  finding  of  a  letter,  admittedly  the  prisoner's  prop- 
erty and  in  his  possession  up  to  10  o'clock  on  the  night  of  the 
murder,  beside  the  body  of  the  murdered  woman.  This  fact, 
which  was  proved  by  several  witnesses  for  the  Crown,  renders 
it  impossible  to  say  that  at  the  close  of  the  case  for  the  Crown 
there  was  not  evidence  on  which  the  jury  might  reasonably 
come  to  the  conclusion  that  the  prisoner  was  the  person  by 
whom  the  crime  was  committed.  His  explanation,  given  when 
testifying  on  his  own  behalf,  that  he  had  thrown  the  letter 
away,  and  the  suggestion  that  it  bad  been  picked  up  from  the 
road  where  he  had  thrown  it,  and  placed  beside  the  body, 
by  the  real  culprit  or  by  some  one  else,  were  for  the  con- 
sideration of  the  jury,  who  were  the  sole  judges  of  their 
cogency. 

If,  as  we  were  given  by  the  counsel  for  the  prisoner  to 
understand,  other  evidence  bearing  on  the  prisoner's  disposal 
of  the  letter  has  come  to  his  knowledge,  that  is  something 
we  are  unable  to  deal  with;  that  is  for  the  consideration  of 
the  executive. 

Other  matters  were  urged  before  the  Court,  but,  like  that 
just  mentioned,  they  are  subjects  not  open  tto  our  consider- 
ation. 

The  sole  question  for  us  is  whether  there  ought  to  be  a 
case  stated  on  the  question  of  the  sufiBciency  of  the  evidence, 
and  we  think  no  object  can  be  gained  by  such  a  proceeding. 

Application  refused. 

OsLEB  and  Mekedith,  JJ.A.,  gave  reasons  in  writing  for 
the  same  conclusion. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 


Meredith,  C.J.  December  5th,  1905. 

CHAMBERS. 

Re  KENNEDY  AND  BOLES. 

Municipal  Corporations — Mayor — Refusal  to  Sign  By-law  and 
Contract — Mandamus — Stay  to  Enable  Ratepayer  to  Bring 
Action — Demand  and  Refusal — Other  Remedy. 

Motion  by  Kennedy,  a  ratepayer  of  the  town  of  IngersoU, 
for  a  summary  order  of  mandamus  to  one  Boles,  the  mayor 
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of  IngersoU,  to  sign  «  by-law  and  contract  adopted  and  ap- 
proved by  the  council,  for  the  lighting  of  the  town  by  gas. 

W.  M.  Douglas,  K.C.,  for  the  applicant. 

W.  E.  Middleton,  for  the  mayor. 

Meredith^  C.J. : — Subject  to  the  question  of  whether  or 
not  there  has  been  a  proper  demand  and  refusal,  or  whether, 
if  there  has  been  none,  that  was  rendered  unnecessary  by  the 
statements  of  the  affidavit  of  the  mayor,  and  subject  to  the 
question  of  whether  there  is  another  remedy,  I  think  the 
order  ought  to  go  to  the  mayor  to  sign  both  the  by-law  and 
the  contract.  I  think  it  would  be  a  most  dangerous  thing  if 
any  such  practice  were  recognized  as  that,  at  any  period  of  the 
year,  unless  it  were  in  the  very  last  days  of  a  dying  council,  the 
mayor  should  take  into  his  own  hands  to  overrule  the  will  of 
the  majrrity  of  the  council,  which  is  the  statutory  mouth- 
piece of  the  municipality,  and  to  refuse  to  carry  out  what 
they  have  in  a  regular  manner  decided  to  do. 

I  absolutely  decline  to  enter  into  the  question  (bad  faith 
not  being  suggested)  of  which  is  the  better  policy  to  be 
adopted.  Th-at  question  the  legislature  has  left  to  the  coun- 
cil ;  and  I'  think  it  would  be  almost  an  impertinence  for  the 
Court  to  attempt  to  interfere  by  substituting  its  discretion  for 
that  of  the  coimcil. 

To  make  the  order  apply  immediately  to  the  first  branch  of 
the  motion,  and  stay  its  application  as  to  the  other  branch, 
as  I  suggested  during  the  course  of  the  argument,  to  enable 
any  one  who  may  desire  to  do  so  to  bring  an  action  to  enjoin 
the  execution  of  the  contract,  as  I  look  at  it  now,  seems  to  me 
somewh-at  illogical,  my  opinion  being  that  there  is  no  ground 
for  staying  the  execution  of  the  contract.  I  am  not  bound  to 
be  logical,  however,  and  possibly  some  other  Judge  may  take 
a  different  view  as  to  the  propriety  of  staying  the  execution 
of  the  contract,  and  as  Mr.  Douglas  assents  to  that,  if  Mr. 
liliddleton,  without  waiving  his  rights,  would  prefer  that  the 
order  should  go  in  that  way  to  having  it  go  into  operation 
at' once  as  to  both  branches,  T  think  I  would  make  it  in  the 
form  suggested.     .     .     . 

The  affidavit  of  the  mayor  shews  that  he  has  refused  to 
sign  both  the  by-law  and  the  contract,  and  that  he  will  not 
do  so  unless  so  directed  by  the  Court,  and  that  is  sufficient  to 
dispense  with  the  necessity  of  a  demand  and  refusal :  but  T 
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think  also  that  a  demand  and  refusal  suMcient  to  entitle  the 
applicant  to  make  such  a  motion  as  this  is  proved. 

As  to  the  other  point — ^that  the  applicant  has  another  re- 
medy and  therefore  is  not  entitled  to  the  extraordinary  one 
which  he  seeks — it  is  sufficient  to  say  that  the  Municipal  Act 
makes  necessary  to  the  validity  of  a  by-law  that  it  be  signed 
by  the  Mayor  or  member  of  the  council  who  was  presiding 
officer  when  it  was  passed,  and  provides  no  machinery  for  the 
by-law  being  signed  by  any  one  else  when  the  mayor  or  pre- 
siding officer  refuses  to  sign. 

Preston  v.  Corporation  of  Manvers,  21  U.  C.  E.  626,  cited 
by  Mr.  Middleton,  is  distinguishable.  In  that  case,  after  the 
reeve  had  refused  to  sign  the  by-law,  the  council  had  ap- 
pointed another  presiding  officer  in  his  place,  and  the  reeve 
had  vacated  the  chair,  so  that  the  by-law  was  signed  by  the 
de  facto  presiding  officer,  and  in  that  case  the  motion  to  quash 
the  by-law  was  made  by  the  reeve  himself,  and  it  may  well 
have  been  that  it  did  not  lie  in  his  mouth  to  make  the  objec- 
tion. 

The  order  will,  therefore,  go  as  asked,  but  the  operation 
of  it  as  to  the  signing  of  the  contract  will  be  stayed  for  two 
weeks  to  enable  an  action  to  be  brought  and  an  hijunction 
obtained  to  restrain  the  execution  of  it. 

The  respondent  must  pay  the  costs  of  the  application. 


Falconbbidge,  C.J.  Deoember  6th,  1906. 

CHAMBERS. 

CRADDOCK  V.  BULT.. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cduse  of  Ac- 
tion— Contract — Correspondence  —  Bule  162 — Forum  — 
Discretion. 

Appeal  by  plaintiff  from  order  of  Master  in  Chambers, 
ante  715. 

F.  J.  Boche,  for  plaintiff. 

T>.  W.  Saunders,  for  defendant. 

Falconbrtdge.  C.J..  dismissed  the  appeal  with  costs. 
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Mabee^  J.  December  8th^  1905. 

TRIAL. 

KELLY  V.  TOWNSHIP  OF  WHITCHUKCH. 

BAKER  V.  TOWNSHIP  OF  WHITCHURCH. 

Way — Notirrepqir — Injury  to  Persons  Driving — Logs  Piled 
on  Highway  —  Notice  to  Municipal  Corporation  —  Negli- 
gence— Contributory  Negligence, 

Actions  for  damages  for  injuries  sustained  by  plaintiffs 
by  reason  of  the  non-repair  of  a  highway  controlled  by  de- 
fendants. 

C.  R  Fitch,  Stouffville,  for  plaintiffs. 

G.  H.  Watson,  K.C.,  and  James  McCullough,  Stouffville, 
for  defendants. 

\V.  M.  Boultbee  and  G.  S.  Macdonald,  Stouffville,  for  third 
party. 

Mabee,  J. : — ^A  further  perusal  of  the  evidence  and  auth- 
orities cited  has  confirmed  the  opinion  J  formed  at  the  trial 
that  plaintiffs  had  established  their  cases  and  were  entitled 
to  recover  dam-ages  from  defendants.  I  find  that  the  highway 
in  front  of  CoUard^s  mill  was  out  of  repair;  piles  of  logs 
were  lying  for  some  distance  strewn  over  the  road  allowance ; 
and  the  particular  pile  that  caused  the  injuries  in  these  cases 
extended  out  to  within  a  few  feet  of  the  waggon  tracks  on 
the  beaten  portion  of  the  road.  The  evidence  discloses  that  at 
this  point  the  whole  road  allowance  on  the  west  side  of  the 
travelled  portion  is  level,  and  had  it  not  been  for  the  logs, 
bark,  and  rubbish  piled  and  left  upon  the  allowance  for  road, 
persons  driving  thereon  could  have  safely  used  the  entire 
width  of  the  statutory  allowance  up  to  the  westerly  limit. 

The  plaintiffs  Fanny  Baker  and  Elizabeth  Kelly  on  Ist 
June,  1905,  were  lawfully  driving  on  the  highway,  and  the 
horse,  becoming  nervous  or  frightened,  turned  suddenly  out 
to  the  west  from  the  travelled  roadway,  and  in  again  turning 
back  to  the  east  the  left  front  wheel  of  the  buggy  came  in 
contact  with  the  easterly  log  of  a  large  pile  lying  between  2 
and  3  feet  of  the  wheel  track  of  the  road,  throwing  these 
ladies  out  upon  the  logs,  and  breaking  the  buggy,  from  which 
the  horee  escaped  and  ran  away. 
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I  have  not  overlooked  the  various  other  contentions  tliat 
were  ably  advanced  upon  behalf  of  defendants,  but  1  am 
•unable  to  see  in  any  of  them  anything  to  prevent  recovery  by 
plaintiff. 

I  assess  damages  as  follows:  to  Mi*s.  Kelly,  $1/^00,  and 
doctor's  bill,  $160— in  all,  $1,360. 

To  Mrs.  Baker,  $1,000;  to  George  Baker,  $200,  and  doc- 
tor's bill,  $97.50— in  all,  $1,297.50. 

I  direct  judgment  to  be  entered  in  the  Kelly  action  for 
$1,360  and  costs,  and  in  the  Baker  action  for  $1,297.50  and 
costs. 

In  accordance  with  the  arrangement  made  at  the  tri-al, 
I  do  not  now  consider  the  liability  (if  any)  of  the  third 
party. 


Anglix,  J.  December  8th.  1905. 

TRIAL. 

HANLEY  v.  TORONTO,  HAMILTON,  AXD  BUFFALO 

R.  W.  CO. 

Kailway — Injury  to  Lands — Subsidence — Eemedy — Action — 
Damages  —  Mandatory  Order  —  Continuing  Damage — 
Compensation — Stay  of  Proceedings. 

Action  to  recover  damages  for  an  alleged  subsidence  of 
plaintiff's  lands  situate  along  the  top  of  an  embankment 
formed  by  a, cutting  which  was  constructed  for  the  purposes 
of  defendants'  railway,  and  through  which  it  was  carried. 
Xo  lands  of  plaintiff  were  taken  for  the  purpose  of  the  rail- 
way, and  no  notice  of  intention  to  exercise  their  statutory 
powers  was  served  by  defendants  upon  him.  There  was 
no  allegation  of  negligence  in  the  construction  of  the  em- 
bankment. Though  the  railway  was  built  iri  1895,  pl-aintiff 
suffered  no  injury  until  the  spring  of  1905. 

In  answer  to  questions  submitted  to  them,  the  jury  found 
that  there  has  been  a  suleidence  of  j laint^'li^s  Iannis,  which 
would  not  have  occurred  but  for  the  excavation  or  cut  m«ade 
by  defendants;  that  the  immediate  cause  of  such  subsidence 
was  not  the  w^ashing  or  discharge  of  the  natural  surface  water 
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from  plaintiff's  lands  down  the  railway  embauiaueut;  that 
the  subsidence  was  due  to  the  pressure  of  the  weight  of  plam- 
tiff's  land  apart  from  any  action  of  such  discharging  surface 
^ater  and  to  no  other  cause;  and  that  the  damages  sustained 
by  plaintiff — assessing  them  as  if  there  were  no  risk  of  further 
injury  and  merely  for  the  actual  subsidence  which  had  al- 
ready occurred — amounted  to  $75. 

W.  T.  Henderson,  Brantford,  for  plaintiff. 

H.  Carscallen,  K.C.,  for  defendants. 

Anolin^  J.: — For  defendants  it  is  contended  that  plain- 
tifPs  remedy — if  any — is  under  the  arbitration  provisions  of 
the  Railway  Act,  «nd  that  he  has  no  right  of  action  for  the 
injuries  to  his  lands.  It  is  conceded  that  if  the  provifiions  of 
the  Bailway  Act  do  not  exclude  his  right  of  action,  the  plain- 
tiff is  upon  the  findings  of  the  jury  entitled  to  judgment. 

Sections  146  et  seq.  of  the  Bailway  Act  of  1888  provide 
for  proceedings  to  determine  the  compensation  to  be  paid  in 
regard  to  lands  to  be  taken  or  affected  by  the  exercise  of  the 
statutory  powers  of  the  company,  when,  upon  application 
miide  to  them,  the  owners  of  such  lands  have  failed  to  agree 
with  the  company  as  to  such  compensation,  &c.  The  founda- 
tion of  the  proceedings  so  provided  for  is  the  notice  to  be 
served  upon  the  land  owner  prescribed  by  sec.  146,  and  it  is 
only  after  the  service  of  such  notice  and  the  taking  of  the 
j)roceeding8  consequent  thereupon  that  the  company  are  hy 
the  statute  empowered  to  take,  or  in  any  way  to  injuriously 
affect  by  its  construction,  lands  over  or  through  or  adjacent 
to  which  it  may  be  carried.  In  the  absence  of  such  proceed- 
ings the  company  are,  as  to  lands  damaged  by  the  construction 
o*"  the  railway,  trespassers,  and,  being  without  the  protection 
of  the  Railway  Act,  are  like  any  other  trespassers  responsible 
to  the  person  injured  in  damages,  to  be  recovered  in  the  ordin- 
ary courts  of  the  country:  Corporation  of  Parkdale  v.  West, 
12  App.  Cas.  602,  614;  Wilkes  v.  G7:ow8ki,  13  U.  C.  B.  308; 
Mason  v.  South  Norfolk  R.  W.  Co.,  19  0.  B.  132, 138;  Martini 
V.  Gzowski,  13  U.  C.  B.  298.  I  find  nothing  in  the  authori- 
ties cited  by  counsel  for  defendants  in  the  least  inconsistent 
with  this  view. 

Plaintiff  claims  a  mandatory  order  to  compel  defendants 
to  support  his  land  and  prevent  its  further  subsidence  by 
the  erection  of  a  stone  wall  or  other  adequate  means.  As  the 
damages  awarded  have  been  necessarily  restricted  to  com- 
pensation  for  the  subsidence  which  has  already  occurred. 
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and  the  facts  in  evidence  make  it  apparent  that,  tlie.cauae 
of  such  subsidence  continuing,  further  injury  will  in  all  pro- 
bability ensue,  plaintiff  is,  in  my  opinion,  entitled  to  the 
mandatory  order  he  seeks,  unless  defendants,  if  unable  to 
agree  with  plaintiff  as  to  it,  should  prefer  now  to  institute 
proceedings  under  the  provisions  of  the  statute  to  determine 
by  arbitration  the  sum  which  should  be  paid  to  plaintiff  as 
compensation  for  all  damages  to  his  land  which  will  be  sus- 
tained in  the  future  from  the  maintenance  of  their  railway  as 
constructed.  This  case  is  clearly  distinguishable  from  Town 
of  Peterborough  v.  Grand  Trunk  B.  W.  Co.,  32  0.  R.  164, 
1  0.  L.  R.  144,  cited  by  Mr.  Carscallen. 

It  would  seem  to  be  proper,  however,  to  give  defendants 
a  reasonable  opportunity  "  to  put  the  matter  in  train  for  the 
assessment  of  compensation  "  imder  the  statute  as  an  alterna- 
tive to  submitting  to  such  a  mandatory  order :  Corporation  of 
Parkdale  vr  West,  12  App.  Cas.  at  pp.  616-6.  For  this  pur- 
pose I  shall  stay  the  issue  of  such  order  for  30  days.  If 
within  that  time  defendants  commence  proceedings  under  the 
statute  and  undertake  to  prosecute  the  same  without  delay, 
the  mandatory  order  will  no.t  issue. 

In  any  event  plaintiff  will  have  judgment  for  $75  and 
his  costs  of  this  action  on  the  High  Court  scale. 


Falconbridge,  C.J.  December  8th,  1905. 

CHAMBERS. 

GRIBBOX  V.  KING  AND  SPOHN. 

Security  for  Costs — Nominal  Plaintiff — Insolvency — Eject- 
ment— Demise  to  Plaintiff  to  Enable  him  to  Sue — Indem- 
nity. 

Appeal  by  plaintiff  from  order  of  the  Master  in  Chambers, 
ante  766. 

W.  M.  McClemont,  Hamilton,  for  plaintiff. 

W.  E.  Middleton,  for  defendants. 

Faloonbridge,  C.J.,  dismissed  the  appeal  with  costs  to 
defendants  in  anv  event. 
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Cartwkiuut,  Mastkk.  Deckmbek  9th,  1905. 

CHAMBERS. 

MUIR  V.  GUINANE. 

Pleading — Staiemenl  of  Claim — yon-confonniiy  with  Writ  of 
Summons — Action  Begun  by  Co-partnership — Statement 
of  Claim  in  Name  of  Incorporated  Company — Statute  of 
Limitations. 

Motion  by  defendant  to  tset  aside  the  amended  statement 
of  claim,  for  reasons  stated  in  the  judgment. 

W.  C.  Mackay,  for  defendant. 

A.  R.  Clute,  for  plaintiffs. 

The  Master: — The  writ  of  summons  in  this  case  gave 
ar.  plaintiffs  "  The  James  Muir  Co."  The  indorsement  was 
as  set  out  in  the  report  of  another  motion  in  the  case,  6  O.  W. 
R.  383.  In  the  statement  of  claim  there  under  consideration 
the  plaintiffs  were  said  to  Ije  "  wholesale  boot  and  shoe  mer- 
chants cam'ing  on  business  in  the  city  of  Quebec,"  and  de- 
fendant was  alleged  to  have  ordered  from  them  the  goods 
now  in  question.  An  appeal  from  that  decision  was  taken, 
and  is  still  standing  for  argument.  In  the  meantime  an- 
other motion  to  set  aside  the  statement  of  claim,  on  the  ground 
that  plaintiffs  were  therein  called  *'  the  James  Muir  Com- 
pany," whereas  in  the  writ  they  were  called  *'  The  James 
Muir  Co.,"  was  dismissed  by  me  on  25th  October,  and  this 
was  affirmed  first  by  Meredith,  J.,  in  Chambers,  and  after- 
wards by  a  Divisional  Court. 

On  1st  December  instant  the  statement  of  claim  was^ 
amended  under  Rule  300,  no  statement  of  defence  having  as 
yet  been  delivered. 

In  its  present  shape  the  fitatement  of  claim  alleges  that 
plaintiffs  "  are  a  boot  and  shoe  company  incorporated  under 
the  laws  of  the  province  of  Quebec,"  imi  the  goods  are  alleged 
to  have  been  obtained  from  "James  Muir  uo.,"  which  firm 
is  alleged  to  have  drawn  the  bills  set  out  in  the  original 
statement  of  claim,  and  to  have  filed  with  defendant's  as- 
signees the  claim  indorsed  on  the  writ  and  to  have  received 
the  di^ndends  thereon,  leaving  a  balance  of  $2,465.59. 
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Tlie  aiiieiided  statement  of  claim  then  alleges  the  incor- 
poration of  "  The  James  Muir  Company  "  on  or  about  22nd 
May,  1902,  for  the  purpose  of  "  carrying  on  the  business 
theretofore  carried  on  by  eaid  James  Muir  Co.,"  and  that  on 
that  date  plaintiffs  became  and  have  been  ever  since  the 
holders  of  the  bills  now  sued  on.  The  amount  of  their  claim 
is  now  put  at  $2,119.71,  with  interest  to  date  of  writ  $651.78, 
making  together  $2,771.49.  For  this  they  ask  judgment 
with  interest  and  costs. 

The  first,  and,  as  I  think,  the*  most  plausible,  ground 
taken  by  Mr.  Mackay  was  tliat  the  an^ended  statement  of 
claim  violated  Rule  244.  If  he  cannot  succeed  on  this  point, 
i'  will  be  unnecessary  to  consider  the  other  two,  as  they  are 
in  substance  only  branches  of  the  first. 

The  argument  was,  that  the  writ  put  the  claim  as  one 
for  goods  sold,  whereas  the  statement  of  chiim.  in  its  present 
form,  is  to  recover  on  the  bills,  and  also  that  plaintiffs  are 
the  incorporated  company,  though  tlie  goods  wore  sold  by 
the  firm,  who  were  also  the  owners  of  the  bills. 

An  examination  of  the  principle  which  Rule  244  was  in- 
tended to  enforce  seems  to  dispose  of  tlie  y^resent  grounds 
of  objection.  That  Rule  does  not  go  further  than  to  forbid 
the  setting  up  in  the  statement  of  claim  of  an  entirely  dis- 
tinct and  separate  cause  of  action  from  any  mentioned  in  the 
writ;  but  a  furtlier  claim  may  he  added,  if  it  has  a  direct 
relation  to  the  original  claim:  see  HoJmested  &  Langton'n 
Judicature  Act,  3rd  ed.,  in  loc. 

A  writ  of  summons  is  intended  to  notify  defendant  of 
the  claim  made  against  him,  so  that  he  may  know  what 
course  to  ])iirsue.  If  he  desires  afterwards,  on  being  served 
with  statement  of  claim,  to  invoke  Rule  244,  he  must  shew 
that  he  is  not  being  attacked  on  a  ground  of  which  the  writ 
gave  him  no  notice,  and  that  his  position  is  being  altered-  for 
the  worse.  Here,  however,  tliis  cannot  be  said  to  be  the  case. 
The  claim  throughout  has  always  been  the  same,  viz.,  for  cer- 
tain goods  sold  to  defendant,  for  which  he  cave  his  accept- 
ances. He  knows  on  what  grounds,  if  any,  he  can  hope  to 
defeat  this  claim.  They  still  exist  as  fully  as  when  he  was 
served  almost  a  year  ago.  The  objections  raised  are  highly 
technical,  and  under  the  principle  of  Rule  312  they  should 
not  be  favoured.  Defendant  can,  of  course,  make  such  use  of 
tiicm  as  he  thinks  proper. 
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There  is  nothing,  so  far  as  I  can  see,  in  the  present  state- 
ment of  claim  which  prevents  him  from  setting  up  any  de- 
fence which  was  possible  when  the  writ  was  issaed,  or  which 
has  arisen  since,  whether  under  the  Statute  of  Limitations 
or  otherwise. 

The  motion  is,  therefore,  dismissed.  As  there  seem  to 
hare  been  incorrect  instructions  given  at  first  by  plaintiffs 
to  their  solicitors,  the  costs  may  be  in  the  cause. 


Caetwright,  Masteb.  December  9th,  1905. 

chambers. 

KEOGH  V.  BRADY. 

Security  for  Costs — Stay  of  Proceedings — Non-payment  of 
Interlocutory  Costs — Dismissal  of  Interlocutory  Motions 
with  Costs  Payable  forthwith  —  Vexatious  or  Frivolous 
Motions. 

Motion  by  defendant  for  an  order  staying  the  action  until 
security  for  costs  given  by  plaintiff. 

R.  W.  Eyre,  for  defendant. 

D.  O'Connell,  Peterborough,  for  plaintiff. 

The  Master: — The  case  has  been  unusually  fniitful  in 
ii^terlocutory  motions.  Two  of  these  made  by  plaintiff  were 
carried  to,  the  Divisional  Court  and  dismissed  with  oosti 
payable  forthwith.  These  costs  amount  together  to  nearly 
$80.  Writs  of  fi.  fa.  were  issued  to  the  sheriff  of  Wentworth, 
but  returned  nulla  bona.  <  Plaintiff's  residence  is  given  in 
the  writ  of  summons  as  Hamilton;  on  the  argument  it  was 
stated  by  his  counsel  that  his  wjfe  and  children  reside  at 
Peterborough. 

In  these  circumstances,  Mr.  Eyre  contended  that  the 
order  should  go  as  in  Stewart  v.  Sullivan,  11  P.  R.  529,  where 
all  the  authorities  are  collected  and  discussed.^  He  also  relied 
on  Kinnaird  v.  Field,  [1905]  2  Ch.  306;  Brown  v.  Haig,  ib. 
379;  and  In  re  Payne,  23  Ch.  D.  288. 

None  of  these  cases,  however,  seems  to  be  very  helpful  to 
the  motion.  The  first  was  a  very  extreme  case,  such  as  is  not 
likely  to  be  repeated.  The  second  was  a  decision  that  an 
order  for  security  for  costs  did  not  become  effete  after  the 
trial,  if  further  proceedings  were  directed,  as  had  been  done 
in  that  case.  The  third  is  a  decision  only  that  a  married 
woman  shouM  sue  hv  n  solvent  no.xt  friond. 
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After  considering  the  arguments  and  the  authorities,  I 
do  not  tliink  this  is  a  case  to  call  for  the  exercise  of  the 
power  which  undoubtedly  exists.  The  motions  have  been 
numerous,  but  by  no  means  frivolous  or  vexatious.  Their 
failure  does  not  necessarily  prove  them  such.     .     .     . 

There  is  a  very  wide  power  given  now  under  Rule  1198 
to  order  security  for  costs  **  where  by  law  or  by  the  practice  a 
party  has  heretofore  been  entitled  to  obtain  security.'*  But 
the  numerous  cases  decided  imder  this  Ruie  shew  that  the 
dictum  of  Harrison,  €.J.,  in  Doolan  v.  Martin,  6  P.  R.  319, 
that  the  jurisdiction  is  one  which  should  be  sparingly  exer- 
cised in  any  case,  has  been  generally  accepted  and  acted  on. 
Of  this  a  good  instance  is  Lucas  v.  Cruickshank,  13  P.  R.  31. 

In  Wright  v.  Wright,  12  P.  R.  42,  Rose,  J.,  set  aside  the 
orfer  of  a  local  Judge  .  .  .  similar  to  that  in  Stewart 
V.  Sullivan,  supra,  saying :  "  Good  faith  appearing,  I  do  not 
think  consistently  with  that  decision  the  action  should  have 
been  stayed  for  non-pa>Tnent  of  interlocutor}'  costs.'' 

This  seems  decisive  of  the  present  motion,  which  should  be 
dismissed  with  costs,  to  be  set  off  pro  tanto  against  those 
ordered  to  be  paid  by  plaintiff. 

After  examining  the  Practice  Reports,  I  have  been  un- 
able to  find  any  case  in  which  .  .  .  Stewart  v.  Sullivan 
has  been  followed. 

So  far  as  I  am  aware,  payment  forthwith  of  interlocu- 
tory costs  is  only  ordered  in  the  Master's  Chambers  when  the 
indulgence  of  the  Court  is  asked  by  a  party  who  is  ordered 
to  pay  such  costs  as  a  term  of  such  indulgence,  or  by  way 
o^  penalty  for  misconduct  or  serious  default. 


Britton.  J.  December  9th.  1905. 
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PASSMORE  V.  CITY  OP  HAMTLTO!^. 

Water  and  Waercourses — Municipal  Corporation — Sewerage 
Works — Construclion  of  Dam  and  Ditch  —  Overflow  of 
Private  Lands — rAahility  —  Acquiescence — Leave  and  Li- 
cense— Evidence 

Appeal  by  defendants  from  judgment  or  report  of  S.  F. 
Lazier,  K.C.,  to  whom  the  action  was  by  consent  referred. 

F.  MacKelcan,  K.C.,  for  defendants. 
W.  A.  H.  Dnff,  Hamilton,  and  J.  Harrison,  Hamilton, 
for  plaintiff. 
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Brittox,  J . : — The  action  is  lor  daniagesj  by  water  which, 
it  is  alleged,  defendants  wrongfully  caused  to  flow  upon  plain- 
tiff's land,  being  parts  of  lot«  13  and  14  in  the  4th  concession 
of  Barton,  it  is  alleged  that  the  water  was  diverted  to  these 
lands  by  defendants  stopping  up  a  ditch  on  the  Barton  and 
Glanford  road,  called  *•  tlie  stone  foad,"  in  which  the  water 
ran  nortlierly,  and  making  a  new  ditcli  on  the  north  side  of 
Moore  street,  so  that  the  water,  instead  of  continuing  nor- 
therly along  tlie  stone  road  and  on  the  brow  of  the  mountain, 
turned  and  flowed  eat^terly,  and  the  ditch  on  the  north  side 
of  Moore  street  being  insuflicient,  and  the  fall  to  the  east 
being  so  little,  the  water  overflowi*d  Moore  stnn^t  and  upon 
plaintiff's  lands. 

The  action  came  on  for  trial  at  Hani il ton  before  Mr. 
Justice  Street  on  l.'Uh  June,  1905,  and  after  entering  upon 
the  trial,  it  was,  l)y  consent  of  all  parties,  referreil  to  S.  F. 
J^azier,  i\.('.,  for  trial  before  him,  evidence  already  taken 
to  be  evidence  on  said  trial. 

Mr.  Lazier  proceeded  to  try  the  case,  and  made  his  find- 
ings, and  entered  upon  the  record  a  verdict  for  $548.12  and 
coets,  as  if  he  was  acting  upon  the  rtHpiest  of  Mr.  , Justice 
Street  under  sec.  87  of  the  Judicature  Act. 

It  was  tontendcHl  by  counsc;!  for  plaintiff  that  Mr.  Lazier 
was  so  acting,  and  that  a  single  ,Judge  has  not  jurisdiction 
to  hear  this  a])peal,  but  that  it  must  go  to  a  Divisional  Court 
as  an  appeal  from  the  judgnuMit  of  Mr.  Lazier,  a  King's 
counsel  attending  at  a  sittings  of  the  High  C^ourt  for  the 
purpose  of  trying  the  ciise,  and  so  attending  at  the  request 
of  Mr.  Justice  Street. 

The  form  of  the  order  of  refereiu'c  must  govern,  and  Mr. 
I>azier  must  be  considered  as  a  referei*  under  a  consent  refer- 
ence of  the  case  to  him. 

Th(»  order  of  reference  attached  to  the  record  is  as  fol- 
lows: ''  This  action  coming  on  this  day  for  trial  at  the  Ham- 
ilton non-jury  sittings  of  this  Court,  in  presence  of  counsel 
for  all  parties,  after  hearing  |>art  of  the  evidence,  and  coun- 
sel aforesaid  consc^nting  thereto: — It  is  ordere<l  that  this 
action  be  referred  to  Stephen  F.  Tjazier,  Esquire,  K.C.,  for 
trial  before  him ;  the  evidence  already  taken  herein  to  be  evid- 
(Mice  on  said  trial.  Costs  of  action,  adjournment,  and  trial, 
to  l)e  disposed  of  by  the  said  Stephen  F.  Lazier.'' 

This  must  be  considered  a  consent  reference  under  sec.  29 
of  R.  S.  0.  1897  ch.  ()2  to  ^fr.  Lazier  as  a  special  referee 
rcrreed  on  by  the  parties,  and  his  findings  m-ay  l)e  treated 
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a^  his  report  under  sec.  31  of  the  Arbitration  Act.  This  re- 
port has  been  hied.  Nothing  will  be  gainea  by  sending  the 
matter  back  to  the  referee  for  alteration  in  form.  Having 
regard  to  the  difference  between  tlie  English  law  and  ours 
and  looking  at  the  reason?  for  decision,  Fra^ser  v.  Eraser, 
[1905 J  1  K.  B.  'MiS,  seems  in  point.  1  hold  that  the  refer- 
ence was  to  Mr.  Lazier  as  an  arbitrator  under  the  Arbitration 
Act,  and  that  there  is  the  appeal  to  a  single  Judge.     .     .     . 

[The  learned  Judge  referred  at  length  to  the  statement  of 
claim,  the  findings  of  the  referee,  and  the  evidence,  and 
continued.] 

Plaintiff,  in  my  opinion,  must  fail  upon  the  evidence  of 
the  following  facts. 

Richard  Passmore,  fatlier  of  plaintiff,  owned  the  land 
and  lived  upon  it  at  the  tinue  of  his  death  in  1872.  Plaintiff 
is  35  years  of  age,  and  says  he  cannot  rememher  when  the 
ditch  on  the  north  side  of  Moore  street  was  made,  but  it  was 
made  when  he  was  from  3  to  7  years  of  age.  The  dam  was 
there,  as  now  complained  of.  It  was  removed,  or  partly  re 
moved,  on  two  occasions,  but  restored  immediately  after,  and, 
with  the  exception  of  these  short  inten^als,  it  has  remained  all 
the  time,  and  during  that  time  plaintiff's  land,  which  is 
low,  has  been  more  or  less"  flooded  from  time  to  time. 

It  appears  from  the  minutee  of  defendants'  council — as 
to  which  there  is  no  dispute — that  as  long  ago  as  1874  de- 
fendants were  fare  to  face  with  the  difficulty  of  protecting 
themselves  against  the  water  coming  northerly  along  the  stone 
road  and  over  the  mountain,  and  arranged  for  the  construc- 
tion of  a  ditcli  extending  easterly.  In  1878  they  purchased 
from  Joseph  Jardine  and  his  wife  (plaintiff's  mother)  a  strip 
of  land  to  the  south  of  Moore  street  for  the  township  of  Bar- 
ton, in  lieu  of  the  land  occupied  by  the  ditch  which  defend- 
fints  had  made  on  the  road  allowance  to  the  north  of  the 
travelled  part  of  Moore  street.  Plaintiff  was  then  a  minor, 
and  a  bond  was  taken  by  defendants  from  the  Jardines  and 
others  that  the  infants  would  convey  on  their  respectively 
becoming  of  age. 

From  th-at  time  to  this,  in  all  the  repairs  that  have  been 
made  and  work  done  upon  the  stone  road  and  Moore  street 
ditches,  there  has  been,  so  far  as  appears,  no  complaint  until 
the  complaint  about  the  flooding  of  1904.  This  dam  at  the 
intersection  of  Moore  street  with  the  stone  road,  the  pipes 
through  the  dam,  the  ditch  on  the  north  side  of  Moore  street, 
have  been  used,  cared  for,  and  considered  by  all  concerned  as 
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part  of  the  sewer  system  of  defendants.  Defendants  had  a 
perfect  right  to  do  what  was  necessary  to  protect  themaelTes^ 
subject,  of  course,  to  liability  if  the  rights  of  others  were 
invaded.  The  corporation  of  the  township  of  Barton  are  not 
parties,  and  are  not  convplaining.  No  question  arises  in  this 
action  as  to  the  right  of  defendants  to  do  work  outside  of 
their  own  municipality,  even  if  any  could  at  all  arise  upon 
the  facts. 

Plaintiff  has  known  all  about  this  work  ever  since  he  can 
remember.  .  .  .  For  13  or  14  years,  sinc^  he  became  of 
age,  he  has  been  in  a  position  to  object,  if  what  defendants 
did  was  unauthorized  and  was  actually  occasioning  damage, 
or  if  it  was  likely  to  occasion  damage,  to  him. 

There  was,  in  my  opinion,  substantially  leave  and  license 
by  plaintiff  to  defendants  to  do  what  they  did,  that  is  to  say, 
leave  and  license  to  pen  back  in  part  the  water  flowing  north- 
erly on  the  stone  road  and  divert  it  to  the  east,  by  the  drain 
as  constructed — leave  and  license  to  do  this  by  a  ditch  no 
deeper  tlian  the  one  actually  on  Moore  street.  It  is  not  some 
new  ditch,  some  new  diversion,  some  new  erection  of  a  dam, 
but  something  done  long  ago  which  might  cause  water  to 
overflow  plaintiff's  land^  and  which  from  time  to  time  did 
cause  water  so  to  overflow,  and  sonnething  which  plaintiff, 
knowing  all  the  facts,  recognized  as  a  work  necessary  for  de- 
fendants and  in  their  interest,  and  to  which  he  did  not 
object. 

Defendants  are  responsible,  if  at  all,  only  for  taking  to 
the  north  of  plaintiff's  land  water  that  would  not  otherwise 
have  flowed  there,  and  in  such  a  quantity  as  to  cause  an  over- 
flow upon  plaintiff  to  his  damage.  Plaintiff  consented  to  this 
artificial  channel.  He  never  warned  defendants  or  com- 
plained of  real  or  threatened  damage.  If  plaintiff  is  right 
in  his  present  contention  that  he  was  damaged  by  reason  of 
the  water  in  1904,  and  if  defendants  had  not  the  right  to  do 
as  they  liave  done,  it  is  unfortunate  for  plaintiff,  knowing 
the  lay  of  his  land,  the  overflow  from  time  to  time,  by  spring 
and  other  freshets,  that  he  did  not  complain. 

It  is  true  that  a  license  to  overflow  a  person^  land  is  not 
to  be  presumed  merely  from  the  fact  of  consentinjB^  to  erec- 
tion of  a  dam,  if  the  person  did  not  know  and  could  not 
foresee  the  injury.  It  cannot  be  said  in  this  case  that  plain* 
tiff  during  all  these  years  did  not  know  that  what  he  now 
complains  of — ^if  he  is  right — was  causing  injury.  He  knew 
all  along  what  he  now  knows  as  to  dam  and  pipes  and  ditches. 
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but  only  complains  when  there  have  been  the  exceptional  cir- 
cuniBtances  such  as  in  1904,  and  when  defendants  have  done 
nothing  beyond  what  was  contemplated  30  years  ago.  By 
plaintiff's  acquiescence,  and  by  his  leave  to  defendants  to 
erect  and  to  continue  the  dam.  and  ditch,  he  has  disentitled 
himself  from  recovering  for  these  damages  of  1904.  I  do  not 
say  that  consenting  to  erection  of  a  dam,  or  even  assisting 
in  the  erection  of  it,  necessarily  constitutes  a  valid  license  to 
overflow;  but  there  is  a  great  deal  more  in  this  case,  and 
enough,  I  think,  to  prevent  plaintiff  from  recovering  from 
defendants  damages,  even  if  such  proved  to  have  resulted 
from  defendants'  acts,  and  if  defendants  did  wliat  would 
otherwise  render  them  liable. 

The  Statute  of  Limitations  was  pleaded,  but  has  no  appli- 
cation, and  need  not  be  considered. 

Plaintiff's  contention  is,  that  on  two  distinct  occasions, 
to  wit,  January  and  May,  1904,  his  land  was  overflowed, 
and  that  the  cause  of  such  overflow  was  the  stopping  of  the 
flow  northerly,  and  the  attempt,  as  before  mentioned,  to 
divert  the  water  to  the  east.  It  has  not  been  shewn  by  de- 
fendants that  this  dam  or  the  embankment,  or  the  ditch  on 
the  north  side  of  Moore  street,  ever  caused  the  water  to  over- 
flow plaintiff's  land  to  the  extent  now  complained  of.  De- 
fendants cannot,  therefore,  be  said  to  have  claimed  or  enjoyed 
the  right  to  do  so  for  the  full  period  of  20  years.  Defendants 
have  not  acquired  an  easement  to  flood  plaintifPs  land.  Plain- 
tiff has  a  perfect  right  to  do  whatever  may  be  necessary  upon 
his  own  land  to  keep  water  from  overflowing  it. 

As  to  the  embankment  to  the  north  of  Moore  street,  plain- 
tiff did  not  object  until  the  bringing  of  this  action.  The 
earth  put  upon  it  recently  was  put  on  in  1904,  subsequent  to 
the  alleged  damage  by  water.  No  actual  damage  has  been 
occasioned  to  plaintiff  by  this  embankment.  It  is  a  positive 
benefit  in  so  far  as  it  prevents  overflow  of  plaintiff's  land 
to  the  north. 

Defendants  contended  before  the  referee  and  on  appeal 
that  they  had  the  absolute  right  to  put  in  the  dam,  and  to 
prevent  the  surface  water  from  coming  upon  their  municipal 
territory;  that  damming  the  water  on  the  stone  road  would 
cause  an  overflow  of  plaintiff's  land  from  the  west,  as  well 
ae  from  the  north,  to  a  greater  extent  than  any  possible  flood- 
ing from  Moore  street  Their  contention  is,  that  the  ditch 
along  Moore  street  is  really  in  relief  of  plaintiff.  Defend- 
ants say  that  they  could  upon  the  southern  border  of  the 
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Anghn,  J.: — The  order  of  the  Kailway  Committee  re- 
quires the  plaintiffs,  at  their  joint  expense,  to  construct  a 
bridge  over  their  tracks  crossing  Yonge  street  in  the  city 
of  Toronto;  directs  them,  by  expropriation  or  otherwise,  to 
acquire  a  strip  of  land  about  44  feet  in  width  on  the  east 
side  of  Yonge  street,  from  Front  street  to  the  Esplanade,  to 
be  "  used  as  a  diversion  of  Yonge  street  and  as  and  for  a 
highway  for  the  purpose  of  and  to  form  part  of  Yonge 
street;"  and  imposes  upon  them  liability  for  the  cost  of  such 
expropriation  and  widening,  and  for  all  damages  occasioned 
thereby.  It  requires  the  works  directed,  to  l)e  commenced 
on  or  before  Ist  April,  1904,  and  to  be  completed  on  or  be- 
fore Ist  October,  1904.  The  expense  of  mjaintaining  the 
bridge  when  erected  is  also  imposed  on  the  companies.  The 
defendants  are  required  by  the  same  order,  upon  completion 
of  the  bridge,  to  close  that  portion  of  Yonge  street  which 
crosses  the  tracks  of  plaintiffs. 

The  order  of  the  Governor  in  council  made  upon  the  re- 
port of  the  Minister  of  Railways,  but  without  -an  application 
from  any  interested  party,  sanctions  the  order  of  the  Railway 
Committee,  except  as  to  the  dates  for  commencement  and 
completion  of  the  work,  which  it  changes  to  15th  October, 
1904,  and  15th  April,  1905,  respectively. 

Plaintiffs  further  ask  a  judgment  qu-ashing  or  setting 
aside  the  order  of  the  Railway  Committee  above  mentioned, 
and  an  injunction  restraining  defendants  from  taking  any 
proceedings  to  enforce  it. 

No  evidence  was  given  of  the  institution  of  any  proceed- 
ings to  enforce  the  impeached  order,  or  of  any  expression  of 
intention  on  the  part  of  defendants  to  take  such  proceedings. 
The  order  could  only  be  enforced  by  legal  proceedings,  of 
which  due  notice  would  necessarily  be  given  to  the  present 
plaintiffs,  who  would  have  the  opportunity  in  them  to  raise  all 
the  objections  now  taken  to  the  validity  of  the  order.  The 
relief  sought  by  way  of  injunction  seems,  therefore,  inap- 
propriate. 

Upon  the  declaration  of  invalidity  prayed  for,  plaintiffs 
ask,  as  consequential  relief,  the  quashing  or  setting  aside  of 
the  order  of  the  Railway  Committee.  Bat,  if  that  order 
should  be  held  to  have  been  made  without  jurisdiction,  it  is 
a  mere  nullity,  and,  upon  such  nullity  being  declared,  no  euch 
consequential  relief  is  necessary.  It  follows  that  the  only 
substantial  purpose  of  this  action  is  to  obtain,  the  declaration 
of  invalidity.  Since  that  purpose  would  be  readily  attained 
by  plaintiffs  in  resisting  any  future  proceedings  which  might 
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time  that  the  Esplanade  came  into  existence — nearly  50  years 
ugo — ^the  public  have  by  a  well  defined  route,  as  of  right, 
crossed  the  tracks  of  the  Grand  Trunk  Railway  Company 
to  the  wharves  lying  to  the  east  and  west  of  the  Yonge  street 
slip.  The  right  of  the  public  to  so  cross  has  been  notoriously 
exercised,  and  the  railway  company  have  in  many  ways 
recognized  the  existence  of  duties  on  their  part  to  persons 
exercising  that  right  such  as  they  owe  to  travellers  upon 
a  crossing  highway.  What  has  been  said  of  the  Grand 
Trunk  Railway  upon  the  Esplanade  is  equally  true  of  the 
Canadian  Pacific  Railway  since  the  construction  of  the  "  Don 
branch ''  south  of  the  Grand  Trunk  Railway.  It  is  to  me  in- 
conceivable that  the  railway  companies  have  now  the  right  to 
prevent  the  continuance  of  this  traflBc. 

Many  documents  .  .  .  afford  evidence  consistent  only 
with  the  existence  of  Yonge  street  as  a  "  highway ''  south  of 
the  north  limit  of  and  extending  across  the  Esplanade,  and 
also  across  the  right  of  way  acquired  by  the  Canadian  Paci- 
fic Railway  to  the  south  of  the  Esplanade. 

The  parties  have  agreed  upon  the  following  admission: 
"  Prior  to  the  year  1840,  Yonge  street  .  .  .  had  become 
a  highway  from  north  of  the  limits  of  the  city  of  Toronto 
ar  least  as  far  south  as  the  water's  edge  of  the  bay  in  front 
of  the  city  of  Toronto;  defendants  contending,  and* the  other 
parties  not  admitting,  that  it  extended  further  south." 

In  and  prior  to  1840  the  water's  edge  of  the  bay  was 
approximately  150  feet  to  the  north  of  the  northerly  limit  of 
the  present  Esplanade. 

At  the  trial  the  parties  saw  fit  to  give  some  evidence  of 
conditions  existing  prior  to  1840.     ... 

[Reference  to  the  Crown  patent  of  1818;  the  order  in 
council  of  1837;  the  Crown  grant  of  1840;  the  statutes  67 
Geo.  III.  ch.  2  and  4  Wm.  IV.  ch.  23 ;  the  grant  to  the  city  in 
February,  1840,  of  water  lots,  etc.,  and  plan  annexed;  In  re 
Dingman  and  Hall's  Contract,  17  A.  R.  398,  417;  the  order 
in  council  of  1837;  the  statute  16  Vict.  ch.  219;  the  agree- 
ment made  between  C.  S.  Gzowski  and  others  and  the  city 
of  Toronto  in  1854;  the  statute  18  Vict.  ch.  175;  the  agree- 
ment made  in  January,  1866,  between  the  cily  corporation 
and  the  Grand  Trunk  Railway  Company;  the  agreement  of 
August,  1866,  under  which  the  Esplanade  was  constructed, 
and  plan  annexed ;  the  statute  20  Vict.  ch.  80 ;  the  agreement 
m«de  in  1863  with  the  N'orthem  and  Great  Western  Railway 
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Companieis ;  the  Esplanade  agreement  of  18G4 ;  the  statute  28 
Viet.  ch.  34;  the  grant  of  a  right  of  way  by  the  city  to  the 
railway  companies  in  April,  1865.] 

There  is  in  the  statutes  of  185?  and  18()5  .  .  .  read 
in  the  light  of  all  the  documents  and  surrounding  circum- 
stances in  evidence  and  proper  to  be  considered  in  construing 
them,  sufficient  recognition  of  its  existence,  as  a  street  extend- 
ing south  of  the  north  limit  of  the  Esplanade,  and  crossing 
the  railway  tracks  on  the  Esplanade,  to  establish  Yonge  street 
as  a  highway  at  least  to  the  south  limit  of  the  Esplanade. 
Moreover,  though  for  other  purposes  Yonge  street  should  be 
held  to  terminate  at  the  north  limit  of  the  Esplanade,  as 
against  defendants,  the  Grand  Trunk  Railway  Company  are, 
in  my  opinion,  estopped  from  so  asserting.  The  condition 
upon  which  they  accepted  the  grant  of  1865  from  defend- 
ants alone  suffices  to  support  such  an  estoppel.  The  covenant 
contained  in  the  same  grant,  though  the  deed  lacks  the  form- 
ality of  execution  by  the  company,  is  tantamount  to  a  repe- 
tition of  such  condition.  Upon  both  these  grounds,  as  again€it 
the  Grand  Trunk  Railway  Company,  were  the  matters  of 
later  date  not  before  me,  I  should  for  the  purposes  of  this 
litigation  hold  the  existence  of  Yonge  stn*et  as  a  highway 
crossing  the  Grand  Trunk  Railway  tracks  to  be  sufficiently 
established.  Later  transactions  are  not  only  not  inconsistent 
with,  but  rather  tend  to  confirm,  this  conclusion.     .     .     . 

[Reference  to  the  Esplanade  Tripartite  Agreement  made 
between  the  parties  to  these  actions  on  26th  July,  1892,  rati- 
fied by  56  Vict.  ch.  48  (D.)] 

By  .  .  .  51  Vict.  ch.  53,  the  Ontario  and  Quebec- 
Railway  Company  were  authorized  to  construct  the  "  Don 
brkn'ch*,'"refet'red  to  in- an  order  in  council  dated  26th  Janu- 
ary, 1887,  within  3  years  from  the  passing  of  the  Act.  Under 
this  legislation  and  the  general  powers  conferred  by  the 
Railway  Act,  the  Canadian  Pacific  Railway  Company,  as 
lessees  of  the  Ontario  and  Quebec  Railway  Company,  con- 
structed the  Don  branch  tracks  south  of  the  Esplanade. 
Yonge  street  prior  thereto  led  across  the  tracks  of  the  Grand 
Trunk  Railway  and  afforded  the  public  access  to  wharves 
and  water  front  lying  south  of  the  Esplanade.  These  wharves 
on  either  side  of  Yonge  street  slip,  though  in  one  sense  pri- 
vate property,  had  been  for  many  years  in  use  as  places  of 
loading  and  unloading:  water-borne  goods  and  for  the  embark- 
ation and  disembarkation  of  passengers  by  vessels,  to  which  the 
public  had  enjoyed  direct  access  from  Yonge  street.     They 
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were — speaking  perhaps  a  little  loosely — by  long  usage  re- 
cognized public  landing  places.  They  were,  having  regard  to 
their  situation  and  the  nature  and  extent  of  navigation  to  and 
from  the  city  of  Toronto,  necessary  landing  places.  The  right 
of  access  to  them  and  to  the  navigable  waters  adjacent,  1  re- 
gard, not  as  something  pertaining  a6  a  right  of  property  to 
the  ownership  of  the  wharves  themselves,  but  rather  as  a  right 
of  the  public  incident  to  the  right  of  navigation. 

The  Don  branch  tracks  extended  along  tne  south  of  the 
Esplanade  from  York  street  easterly  to.  Berkeley  street. 
There  is  no  right  of  crossing  these  tracks  reserved  to  the 
public,  corresponding  to  the  right  to  cross  at  any  point  re- 
served over  the  Grand  Trunk  Kailway  tracks  on  the  Esplan- 
ade. 

There  is  before  me  no  evidence  that  any  street  between 
York  street  and  Berkeley  street  extends  across  the  Cana- 
dian Pacific  Railway  tracks,  if  Yonge  street  does  not.  It  was 
not  suggested  that  any  of  the  streets  intervening  between 
Berkeley  street  on  the  east  and  York  street  on  the  west  is  in 
this  respect  in  any  better  position  than  Yonge  street.  To 
hold  that  Yonge  street  does  not  exist  as  a  highway  south  of 
the  Esplanade  and  across  the  tracks  of  the  Canadian  Pacific 
Railway  would,  therefore,  probably  involve  the  determination 
that  all  rights  of  the  public  to  enjoy  access  to  the  wharves 
and  water  frontage  lying  between  York  street  and  Berkeley 
street,  which  they  had  before  the  Don  branch  was  built,  were, 
by  its  construction,  destroyed.  Indeed,  if  the  position  taken 
by  counsel  for  the  Canadian  Pacific  Railway  Company  is  ten- 
able, I  know  of  nothing  to  prevent  the  construction  and  main- 
tenance by  that  company  along  the  northern  limit  of  its 
right  of  way  between  Berkeley  abd  York  streets,  of  a  fence 
entirely  excluding  the  public  from  access  to  the  water  front 
a^  any  point  between  those  two  streets. 

Unless  the  legislature  has  clearly  and  distinctly,  either  in 
oppress  terms  or  by  necessary  implication,  authorized  such  an 
iLterference  with,  amounting  to  a  practical  extinction  of, 
public  rights,  such  rights  should  not  be  held  to  be  so  affected. 

[Reference  to  Yarmouth  v.  Simmons,  10  Ch.  D.  518,  52fi; 
Wjostern  Counties  R.  W.  Co.  v.  Windsor  and  Annanolis  R.  W. 
Co..  7  App.  Cas.  178,  189:  Commissioner  of  Public  Works 
v'.  Loffan,  [1903]  A.  C.  35.5,  3r>3-4:  City  of  Vancouver  v. 
Canadian  Pacific  R.  W.  Co.,  23  S.  C.  R.  at  p.  22:  Forbes  v. 
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Ecclesiastical  Commissioners^  L.  E.  15  £q.  51^  55;  Be  Grand 
Trunk  R.  W.  Co.  and  City  of  Toronto,  3  0.  W.  R.  602;  51 
Vict.  ch.  53;  sec.  99  of  the  Railway  Act  of  1888.] 

In  my  opinion,  therefore,  the  Don  branch  of  the  Canadian 
Pacific  Railway  was  constructed  subject  to  the  public  right 
to  cross  its  tracks  to  the  wharves  and  water  frontage  of  the 
city  by  a  way  or  communication  in  continuation  of  that  ex- 
isting as  a  prolongation  of  Yonge  street  across  the  Esplanade. 
Ever  since  the  construction  of  the  railway,  the  public  have  so 
crossed  these  tracks  as  of  right,  and  recognition  of  the  exist- 
ence of  such  right  and  crossing  has  been  constant  and  notor- 
ious. 

In  a  memorandum  signed  by  solicitors  for  both  parties 
.  .  .  it  is  stated  that  the  Don  branch  was  constructed  in 
1888  and  1889  by  the  Canadian  Pacific  Railway  Company 
as  lessees  of  and  exercising  the  franchises  of  the  Ontario  and 
Quebec  Railway  Company.  The  lease  to  the  Canadian  Pacific 
Railway  Company,  made  in  1884,  was  confirmed  and  rati- 
fied by  47  Vict.  ch.  54  (D.)  I  do  not  think  that  clause  18a 
of  the  schedule  A  to  44  Vict.  ch.  1,  so  much  relied  upon  by 
Mr.  Armour,  could  in  any  event,  notwithstanding  the  lan- 
guage of  clause  15  of  the  same  schedule,  be  invoked  by  the 
Canadian  Pacific  Railway  Company  as  applicable  to  the  Don 
branch  and  the  acqui.«ition  of  lands  required  for  its  con- 
struction. But,  if  it  could,  with  such  approval,  be  so  invoked, 
there  is  no  evidence  that  the  approval  of  the  Governor  in 
council  to  the  application  of  clause  18a  to  the  Don  branch, 
requisite  before  lands  lying  east  of  Lake  Nipissing  became 
subject  to  the  powers  it  confers,  was  ever  obtained.  I  there- 
fore exclude  this  statutory  provision  from  consideration. 

Over  the  strip  of  land  ^oinciding  with  the  prolongation 
of  Yonge  street  southerly  from  the  Esplanade  the  company 
owning  the  Don  branch,  in  my  opinion,  acquired  only  an  ease- 
ment for  railway  purposes,  the  fee  in  the  soil  remaining 
vested  in  the  Crown. 

In  1888  the  Canadian  Pacific  Railway  Company,  the  city 
of  Toronto,  and  certain  others  interested,  entered  into  an 
agreement  for  the  removal  of  the  water  front  of  the  city  of 
Toronto  southerly  from  the  old  Windmill  line.  .  .  .  The 
Ontario  statute  4  Edw.  VII.  ch.  70,  sec.  1.  sub-sec.  1,  pur- 
ports to  validate  and  confirm  this  agreement.  ...  In 
January,  1904,  when  the  order  of  the  Railway  Committee  was 
uiatle,  this  statute  had  not  been  pas^d.  .  .  .  This  stat- 
ute,    .     .     .     imparting  to  the  agreement  of  1888  the  same 
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efficacy  as  if  it  had  been  a  statute  of  the  province,  requires 
me  to  hold  that  this  land,  coinciding  with  the  prolongation 
of  Yonge  street  from  the  southern  face  of  the  Esplanade  to 
the  new  Windmill  line,  must,  so  far  as  the  Crown  in  right 
of  the  province  of  Ontario  and  the  legislature  of  the  pro- 
vince had  power  to  so  dedicate  it,  be  deemed  to  have  been 
dedicated  in  1888  as  an  allowance  for  a  highway.  I  would, 
therefore,  be  unable  now  to  find  that  this  dedication,  if  neces- 
sary to  the  existence  of  Yonge  street  as  a  highway  south  of 
the  Esplanade,  was  lacking  in  January,  1904. 

Had  there  been  no  grant  of  water  lots  along  the  front  of 
Toronto  bay  prior  to  Confederation,  these  water-covered  lands 
would,  by  the  operation  of  the  B.  N.  A.  Act,  sec.  103,  3rd 
schedule,  have  become  vested  in  the  Dominion  of  Canada: 
In  re  Provincial  Fisheries,  26  S.  C.  R.  444;  S.  C,  sub  nom. 
Attorney-General  for  Canada  v.  Attorney-General  for  the 
Provinces  of  Ontario,  Quebec,  and  Nova  Scotia,  [1898]  A.  C. 
700;  Holman  v.  Green,  6  S.  C.  R.  707.  Although  the  grant 
of  1840  covered  all  the  water  lots,  except  the  strips  coinciding 
with  the  projection  or  prolongation  into  the  waters  of  To- 
ronto bay  of  the  streets  then  extending  to  the  water's  edge, 
in  the  absence  of  more  cogent  evidence  than  is  furnished  by 
the  mere  exclusion  of  these  strips  from  that  grant,  I  cannot 
find  that  tbey  were  in  fact  reserved  by  the  Crown  for  the 
purpose  of  extending  such  streets,  still  less  that  there  was 
then  any  dedication  of  them  as  allowances  for  highways.  The 
strips  continued  to  be  used  for  purposes  of  navigation  as  part 
of  the  harbour  of  Toronto,  and,  notwithstanding  the  grant  of 
adjacent  water  lots  and  the  significant  exclusion  from  such 
grants  of  these  strips,  the  property  in  them  passed,  I  think, 
as  soil  ungranted  at  the  time  of  Confederation,  to  the  Do- 
minion of  Canada^  being  part  and  parcel  of  a  public  harbour, 
which  had  theretofore  been  the  property  of  the  Province  of 
Canada.  ...  See  4  Edw.  VII.  ch.  70,  sec.  1,  sub-sec. 
5  (0.) ;  R.  S.  C.  1886,  vol.  II.,  schedule  B.,  pp.  2299,  2300; 
R.  S.  0.  1897  ch.  28,  sec.  49. 

In  1892  the  Canadian  Pacific  Railway  Company,  doubting 
even  their  right  to  use  for  railway  purposes  the  strips  of 
water  lots  taken  for  the  construction  of  their  Don  branch 
coinciding  with  the  southerly  prolongation  of  streets,  ap- 
proached the  Dominion  Government  to  obtain  a  grant  from 
it  of  such  a  right.  .  .  .  An  order  in  council  was  passed 
on  23rd  March,  1893,  which,  reciting  the  application,  au- 
thorizes a  grant  which,  in  the  admitted  documents,  is  de- 
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scribed  as  a  "  grant  of  railway  easement  over  extensions  of 
streets/'     .     .     . 

In  the  following  year  the  Crown  (Dominion)  granted,  by 
patent  dated  25th  November,  to  the  city  of  Toronto  16  par- 
cels, being  the  lands  required  for  the  southerly  extensions  of 
16  streets  between  Parliament  and  Brock  streets,  including 
Yonge  street,  from  the  southerly  limit  of  the  Esplanade  to 
the  northerly  limit  of  Lake  street,  '^  upon  trust  that  the  said 
corporation,  its  successors  and  assigns,  shall  use  each  of  the 
said  parcels  as  and  for  a  public  highway  either  in  the  shape 
of  a  water  slip  a*  portion  of  Toronto  harbour,  or  as  a  street, 
or  partly  as  one  and  partly  as  the  other,  as  to  the  said  cor- 
poration, its  successors  and  assigns,  shall  seem  meet."  At 
the  date  of  this  grant,  which  is  necessarily  subject  to  the  ease- 
ment granted  to  the  Canadian  Pacific  Railway  Company  .  .  . 
that  portion  of  the  lands  so  granted  to  the  city  occupied  by 
the  Don  branch  of  the  Canadian  Pacific  Railway  had  been 
already  taken  from  Toronto  harbour  by  the  building  of  that 
branch.  The  right  to  maintain  and  use  for  railway  purposes 
the  works  constructed  for  that  branch  is  paramount,  and  is 
entirely  inconsistent  with  ,any  use  of  the  land  so  occupied 
"  in  the  shape  of  a  water  slip  as  portion  of  Toronto  harbour." 
These  lands  defendants  have  the  right  to  use,  and  indeed  must 
use,  as  a  street,  subject  to  the  easement  of  user  of  the  same 
for  railway  purposes  by  the  Canadian  Pacific  Railway  Com- 
pany. 

Counsel  for  the  company  argued  that  the  Crown  cannot, 
because  of  tlie  interference  with  tlie  jus  publicum  of  naviga- 
tion whicli  is  involved,  without  legislative  sanction  grant 
lands  covered  with  navigable  waters  for  use  as  a  street.  .  .  . 
Section  19  of  R.  S.  C.  eh.  39  .  .  .  affords  the  statutory 
authority  without  which,  it  was  contended,  the  patent  would 
be  ineffectual  to  extinguish  tiie  jus  publicum  of  navigation. 

Moreover  we  have  in  this  case  the  statute  51  Vict.  eh.  53, 
authorizing  the  construction  of  the  Don  branch,  which  effectu- 
ally destroyed  all  rights  of  navigation  over  the  lands  it  oc- 
cupies.    .     .     . 

The  existence  of  the  prolongation  of  Yonge  street,  as  a 
])ublic  way  or  communication  in  the  nature  of  a  street  run- 
ning to  the  south  front  of  the  works  constructed  for  the  Don 
branch  and  crossing  the  tracks  of  the  Canadian  Pacific  Rail- 
way Company,  as  well  as  those  of  the  Grand  Trunk  Railway 
Company  on  the  Esplanade,  is,  1  think,  abundantly  estab- 
lished both  in  fact  and  in  law.     The  objection  to  the  juris- 
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diction  of  the  Railway  Committee  based  on  the  alleged  non- 
existence of  the  highway  crossing  in  question  is,  therefore, 
untenable. 

This  conchision  renders  it  unnecessary  to  express  any 
opinion  as  to  the  effect  upon  their  rights  in  this  Couit  of  the 
failure  of  plaintiffs,  when  before  the  Eailway  Committee,  to 
raise  this  objection  to  its  jurisdiction. 

Counsel  for  plaintiffs  next  contended  that  the  ordei*  of  the 
Railway  Committee  as  promulgated  was  beyond  its  powers, 
in  that:  (1)  it  requires  the  construction  of  a  bridge  the 
touthem  part  of  which  will  extend  over  and  require  the  ob- 
struction of  a  portion  of  the  Yonge  street  slip  south  of  the 
Don  branch;  (2)  it  requires  both  the  construction  of  a 
bridge  and  the  diversion  of  Yonge  street;  (3)  it  requires 
plaintiffs  to  provide  a  new  street  to  the  east  of  Yonge  street 
from  Front  street  to  the  Esplanade  merely  to  serve  the  con- 
venience of  traffic  on  the  Esplanade;  (4)  it  requires  plain- 
liffvS  to  pay  compensation  for  lands  of  defendants  which  may 
not  be  injuriously  affected;  (5)  it  requires  plaintiffs  to  ac- 
quire lands  which  they  have  no  power  by  expropriation  or 
otherwise  to  take  compulsorily ;  (6)  it  requires  plaintiffs  to 
take  for  the  purposes  of  such  new  street  lands  now  occupied 
by  a  station  of  the  Grand  Trunk  Railway;  (7)  provisions  of 
c(Ttain  a<rrooments  made  by  defendants  will  be  violated  in 
carrying  out  this  order. 

^(1)  Xo  doubt,  the  projected  bridge  will  extend  over  what 
are  to-day  navigable  waters  of  the  Yonge  street  slip,  part  of 
Toronto  harbour,  and  the  carrying  out  of  the  order  of  the 
Railway  Committee  will  require  the  obstruction  of  a  portion 
of  that  slip.     .     .     . 

The  companies  being  required  by  the  order  of  the  Com- 
mittee to  construct  this  bridge,  it  thereby  becomes  part  of 
their  undertaking — part  of  the  works  which  they  have  auth- 
ority to  construct  —  part  of  their  railways:  Railway  Act, 
1SS8,  sec.  2  (q)  and  (w).     .     .     . 

We  have  here  "lands  covered  by  the  waters  of  a  lake" 
which  the  plaintiffs  require  for  their  railways  and  works,  and 
which  by  sec.  99  of  the  Railway  Act,  1888,  "  so  far  as  is  neces- 
sary for  the  making  and  completing  of  their  railways  and 
works,"  they  are  empowered  to  "  take  and  appropriate."  Un- 
der this  statutory  authority,  the  jus  publicum  of  navigation 
in  the  lands  so  taken  and  appropriated,  should  it  still  subsist, 
will  be,  by  such  taking  and  appropriation,  extinguished,  pre- 
cisely as  it  was  extinguished  in  the  portion  of  the  same  slip 
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already  taken  and  appropriated  for  the  construction  of  tiie 
Don  branch. 

(2)  Under  sec.  187  of  the  Railway  Act,  1888,  .  .  • 
notwithstanding  the  disjunctive  form  in  which  the  powers  of 
the  Railway  Committee  are  stated  in  this  section  ...  in 
my  opinion,  having  regard  to  the  purpose  of  the  legislature 
in  conferring  these  powers,  to  the  fact  that  expediency  or 
necessity  for  the  public  safety  is  to  govern  the  Committee  in 
their  exercise,  and  to  the  wide  discretion  as  to  the  selection 
of  works  and  measures  best  adapted  for  removing  or  dimin- 
isliing  danger  vested  in  the  Committee  by  the  concluding 
words  defining  its  powers,  the  statute,  upon  its  true  construc- 
tion, does  not,  should  the  Committee,  for  instance  Ihink  a 
bridge  a  necessary,  but  not  an  adequate,  provision  to  meet  the 
exigencies  of  any  case  presented  to  them,  preclude  them 
from  ordering,  in  addition  to  the  erection  of  such  bridge, 
n  diversion  of  the  highway,  or  the  execution  of  such  other 
works  or  the  taking  of  such  other  measures  as  they  may  deem 
it  expedient  to  direct.     .     .     . 

I  construe  sec.  187  as  empowering  the  Committee  to  re- 
quire that  any  one  or  more  measures  for  the  protection  of  the 
public,  which  it  may  deem  requisite,  should  be  taken  by  the 
railway  companies  whose  tracks  are  constructed  '*  upon  or 
along  or  across  any  street  or  other  public  highway.*'  See  Re 
Churchill  and  Townships  of  Goderich  and  HuUett,  6  0.  W.  R. 
66,  586;  R.  S.  C.  ch.  1,  sec.  7,  sub-sec.  56;  United  States  v. 
Fisk,  3  Wall  445;  United  Ins.  Co.  v.  United  States,  6  Wall. 
759,  764;  Regina  v.  Shiles,  1  Q.  B.  919;  Metropolitan  Board 
of  Works  V.  Steed,  8  Q.  B.  D.  445.     .     .     . 

(3)  The  construction  of  the  bridge  ordered  by  the  Com- 
mittee will  entail  the  obstruction  of  the  greater  part  of  the 
width  of  Yonge  street  from  Front  street  southerly.  .  .  . 
Though  termed  a  '^  diversion  of  Yonge  street,'*  this  widening 
may  be  deemed  a  '•  work  "  or  *^  measure "'  within  the  conclud- 
ing clause  of  the  portion  of  the  section  which  states  the  pow- 

.  ers  of  the  Committee.  If  the  Committee  had  jurisdiction  to 
pronounce  such  an  order,  neither  its  wisdom,  its  reasonable- 
ness, nor  its  fairness,  is  open  for  consideration  in  this  Court 
.  .  •  I  must  assume  that  it  was  made  in  the  course  of  pro- 
viding for  the  public  safety  and  as  part  of  the  means  which 
*^  under  the  circumstances  of  the  case  appeared  to  the  Railway 
Committee  best  adapted  for  removing  or  diminishing  the 
danger  arising  from  the  then  position  of  the  railways.? 
Neither  is  it  possible  to  say    that  this  widening  of  Yonge 


ORAND  TRUNK  R,  W.   CO.   t.   CITY  OF  TORONTO,        863 

street  is  not  necessary  to  permit  of  the  construe tior.  of  the 
bridge  which  the  Committee  has  found  it  expedient  to  order. 
If  so  necessary,  it  is,  I  think,  clearly  within  the  powers  ex- 
pressly conferred,  to  require  that  it  should  be  done. 

(4)  The  provision  for  payment  of  the  cost  of  and  dam- 
ages entailed  by  this  work  naturally  follows  and  is  clearly 
within  the  powers  conferred  by  sec.  188.     .     .     . 

(5)  Section  187  in  terms  extends  to  "any  land  required 
for  the  proper  carrying  out  of  the  recjuirements  of  the  Rail- 
way Committee:"  "all  provisions  of  law  applicablo  to  the 
taking  of  land  -'  by  railway  companies.  This  language  is,  in 
my  opinion,  quite  wide  enough  to  embrace  the  44-fcet  strip 
east  of  Yonge  street  which  the  plaintiffs  are,  by  the  order  of 
the  Committee,  directed  to  acquire,  and  is  also  sufficient  to 
confer  upon  them  all  powers  requisite  for  its  compulsory  ac- 
quisition. 

(6)  Having  regard  to  the  definition  of  the  wor(3  "rail- 
way" (sec.  2  (g)),  and  to  the  provisions  contained  in  sec. 
102,  coupled  with  the  effect  of  an  order  under  sec.  187,  which 
makes  the  works  the  execution  of  which  it  directs  patt  of  the 
undertaking  and  railways,  of  the  companies  required  to  con- 
struct such  works,  the  fact  that  the  carrying  out  of  the  order 
in  question  will  require  the  appropriation  of  what  are  pres- 
ently lands  occupied  by  a  station  of  the  Grand  Trunk  Railway 
Company,  opposes  no  insuperable  obstacle  to  compliance  with 
that  order,  and  in  no  wise  affects  the  Jurisdiction  of  tlie  Rail- 
way Committee  to  pronounce  it. 

(7)  Provisions  of  the  Windmill  line  agreement  of  1888, 
however  inconsistent  with  the  order  of  the  Railway  Com- 
mittee, cannot  hamper  the  jurisdiction  to  pronounce  such 
order,  which  alone  is  in  question  here.     .     .     . 

I  therefore  find  that  plaintiffs  have  failed  upon  all  the 
objections  which  they  have  taken  to  the  jurisdiction  of  the 
Railway  Committee  to  make  the  order  pronounced  by  it  under 
sec.  187  of  the  Railway  Act  of  1888. 

The  sufilciency  of  the  order  of  the  Governor  in  council 
purporting  to  sanction  the  order  of  the  Railway  Committee 
must  still  be  considered.  This  order  is  attacked  upon  these 
gi^ounds: 

1.  The  date  fixed  by  the  order  of  the  Railway  Committee 
for  completion  of  the  work  having  expired  on  1st  October, 
1904,  that  order  was  on  7th  October,  1904,  dead  and  incap- 
able of  confirmation  or  sanction. 
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2.  The  power  of  the  Governor  in  council  is  merely  to  >aiu- 
tion  or  confirm  such  orders  as  pronounced.  There  i.-  u<> 
power  to  vary  them.  To  change  the  dates  fixed  for  com- 
mencement and  completion  of  the  works  is  a  variation. 

3.  Section  21  of  the  Eailway  Act  of  1888  does  not  apply 
ii  orders  of  the  Railway  Committee  made  under  sec.  187  of 
that  statute. 

4.  If  see.  21  does  apply,  the  Governor  in  council  can  only 
act  under  that  section  upon  a  petition  from  some  i.iterestctl 
party.  Such  action  cannot  Ik?  spontaneous,  or  baso<l  merely 
upon  the  report  or  recommendation  of  the  Minister  of  Rail- 
ways, without  an  application  by  petition  or  otherwise  from 
some  party  interested. 

5.  Section  21,  if  applicable,  doe^  not  empower  the  Gover- 
nor in  council  to  extend  the  time  fixed  by  the  order  of  the 
Railway  Committee  for  the  commencement  or  the  completion 
of  the  works  which  such  order  directs.  That  power  is  con- 
ferred exclusively  on  the  Railway  Committee  by  se^.  189. 

The  Railway  Act  of  1888  was  repealed  by  the  Railway 
Act  of  1903,  which  came  into  force  ])y  proclamation  on  1st 
Februar}',  1904.  At  that  time  the  order  of  the  Raihvny  Com- 
mil  tee  of  14th  January,  1904,  had  not  been  sanctioned  by  the 
Governor  in  council,  as  required  by  sec.  187  of  the  Railway 
Act  of  1888.  The  i)ower  of  the  Governor  in  council  to  sanc- 
tion and  thus  to  validate  orders  of  the  Railway  Committee 
ceased  upon  the  repeal  of  the  Act  of  1888,  no  provi>ion  being 
made  for  such  sanction  by  the  Act  of  19():k  To  n^eet  this 
difticulty  Parliament,  in  the  session  of  1904,  passed  -ec.  1  of 
the  statute  4  Edw.  VII.  eh.  32,  which  reads  as  follows: 

''  Notwithstanding  anything  contained  in  the  Railway  Act, 
1903,  tho  Governor  in  council  shall  have,  and  shall  \y-  deemed 
to  have  had  since  the  date  upon  which  the  said  Act  came  into 
force,  power,  authority,  and  jurisdiction  to  sanction,  confirm, 
rescind,  change  or  vary,  or  to  take  other  action  u[»on  any 
re])ort,  order,  or  decision  of  the  Railway  Committee  of  the 
Privy  Council  made  before  the  said  date  under  the  Railway 
Act  of  1888,  or  any  Act  or  amendment  thereof,  in  as  full  and 
am])lo  a  manner  as  if  the  Railway  Act,  1903,  had  not  been 
passed,  or  had  not  come  into  force,  and  as  if  the  said  Railway 
Act  of  1888  and  the  said  Acts  in  amendment  thereof  had  not 
been  repealed;  and  any  order  or  decision  so  sanctioned  or  con- 
firmed shall  have  the  same  validity,  force,  and  effect  ns  if  the 
sa^'d  order  or  decision  had  been  so  sanctioned  or  confirmed 
prir)r  to  tVe  pas^ini:  of  the  Railway  Act.  190:V'' 
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It  was  argued  by  counsel  for  the  defendants  that  this  legis- 
lation proprio  vigore  confers  upon  the  Governor  in  council 
power  to  sanction,  confirm,  rescind,  change  or  vary  any  order 
of  the  Bailway  Committee,  freed  from  the  restrictions,  if  any, 
placed  upon  the  exercise  of  these  powers  by  the  Railway  Act 
of  1888.  To  this  view  I  am  unable  to  accede.  The  words  "  in 
as  full  and  ample  a  manner  as  if  the  Railway  Act,  1903,  had 
not  been  passed  or  had  not  come  into  force,  and  as  if  the  said 
Railway  Act  of  1888  and  the  said  Acts  in  amendment  thereof 
had  not  been  repealed/'  are  words  of  restriction  limiting  the 
powers  conferred  by  the  4  Edw.  VII.  ch.  32,  sec.  1.  Under  this 
legislation  the  powers  of  the  Governor  in  council  are,  in  my 
opinion,  the  same,  in  regard  to  orders  of  the  defunct  Railway 
Committee,  as  those  which  he  possessed  under  the  Railway 
Act  of  1888,  and  must  be  exercised  in  the  manner  prescribed 
by  that  statute. 

As  pgfssfd  by  the  Railway  Committee,  its  order  required 
the  Committee  to  commence  the  works  on  or  before  1st  April, 
1904,  and  to  complete  them  on  or  before  1st  October,  1904. 
This  order  remained  unsanctioned  by  the  Governor  in  council 
until  the  7th  October,  1904. 

I  cannot  assent  to  the  proposition  that  because  the  time 
fixed  by  the  order  of  the  Railway  Committee  for  compliance 
with  its  terms  hatl  expired,  that  order  had  become  so  effete 
as  to  be  incapable  of  sanction  or  confirmation  by  the  Governor 
in  council.  The  companies  could  certainly  not  be  required  to 
carry  out  the  works  within  the  time  appointed  by  the  order  as 
originally  drawn.  But  an  examination  of  sec.  187  satisfies 
me  that  the  sanction  of  the  Governor  in  council  was  not  re- 
quisite to  that  part  of  the  order  of  the  Committee  fixing  the 
time  within  which  it  directed  that  the  works  should  be  carried 
out.  ^ly  view  is,  that  it  is  to  the  scheme  of  protection  that 
assent  and  approval  of  the  Governor  in  council  is  required. 
The  phrase,  "  witiiin  such  time  as  the  said  Committer 
directs/'  in  sec.  187,  is  parenthetical.  If  the  Committee  had 
in  the  first  place  merely  defined  the  works  recjuired,  and  or- 
dered the  companies  to  construct  them;  if  the  Governor  in 
council  had  sanctioned  such  order;  and  if  the  Committee  had 
by  a  further  order  (while  the  Act  of  1888  was  still  in  force), 
without  sanction  of  the  Governor  in  council,  determined  the 
time  within  which  such  works  should  be  carried  out,  the  re- 
quirements of  the  section  would  in  my  opinion  have  been 
fully  complied  with,  and  the  companies  would  have  been 
bound  to  carrv  out  the  directions  of  the  Committee.     The 
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view  that  the  direction  of  the  Committee,  as  to  the  time  with- 
in which  works  are  to  be  constructed,  is  effective  and  enforce- 
able without  the  sanction  of  the  Governor  in  council,  is 
strengthened  by  these  concluding  words  of  sec.  189 :  "  Pro- 
vided, however,  that  the  Railway  Committee  may  extend  the 
time  for  the  completion  of  the  said  work  upon  proper  cause 
shewn/' 

Had  the  order  of  the  Governor  in  council  of  7th  October, 
1904,  merely  sanctioned  the  order  of  the  Committee  in  its 
original  terms,  or  merely  sanctioned  that  portion  of  it  which 
directed  the  companies  to  construct  the  works,  it  would,  I 
think,  have  been  unexceptionable.  Under  the  Act  of  1904, 
the  '^  order  or  decision  so  sanctioned  or  confirmed  shall  have 
the  same  validity,  force,  and  eflfect  as  if  the  said  order  or 
decision  had  been  so  sanctioned  or  confirmed  prior  to  the 
passing  of  the  Railway  Act,  1903."  Under  the  order  so  sanc- 
tioned the  companies  would  probably  have  been  required  to 
complete  the  works  within  a  reasonable  time,  unless,  in  due 
exercise  of  the  jurisdiction  conferred  by  sec.  21,  the  Governor 
in  council  should  see  fit  to  vary  or  change  such  reasonable 
time  to  a  definite  period.  The  powers  of  the  Railway  Com- 
mittee ceased  with  the  repeal  of  the  Act  of  .1888  and  have 
not  been  revived. 

Section  187  of  the  Railway  Act  of  1888  empowered  the 
Governor  in  council  to  "  sanction ''  an  order  of  the  Railway 
Committee  made  under  that  section.  It  conferred  no  power  to 
vary  or  change.  I  cannot  yield  to  the  argument  that  the  exten- 
sion of  the  time  fixed  for  the  commencement  and  completion 
of  the  works  is  not  a  variation  or  change  in  the  order  of  the 
Railway  Committee.  If  such  variation  is  unauthorized,  the 
order  cannot,  I  think,  be  deemed  to  have  been  "sanctioned" 
in  its  original  terms  or  sanctioned  unconditionally  as  to  the 
works  of  which  it  directs  the  construction,  and  unaffected  by 
the  attempted  variation.  There  is  nothing  to  indicate  that, 
if  unable  to  vary  tlie  dates  as  was  attempted,  the  Governor  in 
council  would  have  sanctioned  the  order  at  all.  Unless  the 
change  in  tlie  dates  fixed  by  the  order  of  the  Committee  is 
effectual,  that  order  has  not  been,  in  my  opinion,  validly 
sanctioned,  as  required  by  sec.  187. 

Section  21  of  the  Act  of  1888,  however,  reads  as  follows: 

"  Subject  to  the  provisions  of  section  18  "  (which  provides 
for  the  review,  variation,  and  rescission  of  any  of  ite  orders 
by  the  Railway  Committee  itself)  "  every  decision  and  order 
of  the  Railway  Committee  shall  be  final;  provided  always, 
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that  either  party  may  petition  the  Governor  in  council,  and 
the  Governor  in  council  may  in  his  discretion  change  or 
vary  such  order  as  he  deems  just  and  proper.'* 

For  the  plaintiffs  it  was  very  strenuously  argued  that  this 
section  did  not  apply  to  orders  made  under  sec.  187,  which 
have  no  validity  until  sanctioned  by  the  Governor  in  council, 
but  only  to  other  orders  of  the  Committee  which  are  valid  and 
effectual  without  such  sanction.  Section  21,  in  my  opinion, 
is  not  so  limited  in  its  application.  Although  the  Railway 
Committee  (except  in  the  matter  of  extending  the  time  for 
completion  of  the  work,  sec.  189)  could  not,  under  sec.  18, 
review  and  rescind  or  vary  an  order  pronounced  under  sec. 
187,  after  it  had  been  sanctioned  by  the  Governor  in  council, 
I  see  no  reason  why  it  might  not  do  so  before  such  sanction 
had  been  given.  The  reference  to  sec.  18  affords  no  ground 
for  excluding  from  the  operation  of  the  proviso  in  sec.  21 
orders  of  the  Railway  Committee  previously  sanctioned  by 
the  Governor  in  council.  Such  orders,  though  so  sanctioned, 
remain  orders  of  the  Railway  Committee.  Section  21  ex- 
plicitly deals  with  "every  decision  or  order  of  the  Railway 
Committee."  It  is  "such  orders"  that  the  Governor  in 
council  is  authorized  to  rescind,  change  or  vary.  There  is 
nothing  to  limit  the  jurisdiction  given  by  sec.  21  to  orders  of 
the  Railway  Committee  made  under  the  preceding  provisions 
of  the  statute.  To  so  construe  the  word  "  such  "  in  sec.  21 
would  be  to  ignore  the  grammatical  rule  that  this  word  has 
relation  to  the  proximate  antecedent,  which  in  this  case  is  to 
be  found  in  the  phrase  "  every  decision  or  order  of  the  Rail- 
way Committee."  There  is  nothing  in  sec.  187  to  preclude 
the  sanction  or  approval  of  the  Governor  in  council  being 
given  informally  and  ex  parte.  It  would,  I  think,  require 
much  more  than  the  fact  that  such  sanction  is  a  pre-requisite 
to  their  coming  into  force,  to  exclude  from  the  more  formal 
appellate  jurisdiction  conferred  by  sec.  21  orders  of  the  Rail- 
way Committee  pronounced  under  sec.  187.  There  are  many 
reasons  why  the  Governor  in  council  should  be,  and  none  why 
he  should  not  be,  empowered  to  rescind,  change,  or  vary  or- 
ders which  he  had  sanctioned  under  sec.  187.  I  must,  there- 
fore, decline  to  put  upon  sec.  21  the  narrow  construction  con- 
tended for  on  behalf  of  plaintiffs. 

Nor  should  power  to  vary  the  direction  of  the  Railway 
Committee  as  to  the  time  within  which  it  requires  the  works 
to  be  constructed  be  excluded  from  the  appellate  jurisdiction 
conferred  by  sec.  21.     It  is  true  that  the  Railway  Committee 
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is  by  sec.  189  given  power  to  "  extend  the  time  for  the  com- 
pletion of  such  works."  But  its  orders  in  this  respect  or  iU 
original  directions  as  to  time  may  be  quite  unsatisfactory  to 
the  parties  interested,  and  it  may  be  of  the  greatest  moment 
to  them  to  have  the  right  to  appeal  therefrom  to  the  Governor 
in  council  under  sec.  21.  I  have  no  doubt  that  whatever 
jurisdiction  the  Governor  in  council  has  under  sec.  21  extendi 
to  directions  of  the  Railway  Committee  as  to  time  under 
sees.  187  and  189. 

But  upon  the  other  point  taken  in  regard  to  sec.  21,  the 
contention  of  counsel  for  plaintiffs  seems  unanswerable.  The 
whole  framework  of  the  section  is  opposed  to  the  jurisdic- 
tion it  confers  being  exercisable  by  the  Governor  in  council 
sua  sponte,  or  otherwise  than  upon  appeal  by  a  party  affected 
by  the  order  to  be  rescinded,  changed,  or  varied.  This  juris- 
diction is  manifestly  appellate.  The  side  note  to  sec.  21  is 
"appeal  to  Governor  in  council."  The  provision  as  to  peti- 
tion would  be  entirely  supererogatory  imless  such  petition  was 
intended  to  be  a  pre-requisite  to  the  exercise  of  the  jurisdic- 
tion conferred.  It  follows  that  in  the  absence  of  a  petition 
or  application  from  some  one  of  the  parties  interested,  the 
Governor  in  council  had  no  power  under  sec.  21  to  deal  with 
the  order  of  the  Railway  Committee.  That  order  not  having 
been  sanctioned  (without  variation)  under  sec.  187,  there  is 
no  order  presently  binding  upon  plaintiffs. 

Jf  no  other  interests  were  involved  in  this  litigation  than 
those  of  the  railway  companies  on  the  one  hand  and  those 
of  the  defendants,  as  a  municipal  corporation,  on  the  other, 
it  might  be  proper  upon  this  ground,  if  the  relief  sought 
should  be  granted  at  all,  to  determine  these  actions  in  favour 
of  plaintiffs. 

But  paramount  to  the  interests  of  the  parties  litigant  ii^ 
the  vastly  more  important  and  more  pressing  matter  of  the 
public  safety.  The  plaintiffs  have  seen  fit  to  reject  a  pro- 
position made  by  the  late  Mr.  Robinson  on  behalf  of  defend- 
ants, of  which,  when  it  was  made,  1  expressed  unqualified 
approval.  That  prof)osition  was  that  the  bridge  should  be 
erected  immediately  as  ordered  by  the  Railway  Committee, 
each  of  the  parties  interested  —  the  Grand  Tnmk  Railway 
Company,  the  Canadian  Pacific  Railway  Company,  and  the 
Corporation  of  the  City  of  Toronto — paying  for  the  present 
one-third  of  the  cost;  that,  should  the  present  litigation  result 
in  the  validity  of  the  order  of  the  Railway  Committee  being 
affirmed,  the  railways  should  then  repay  to  the  municipal 
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corporation  the  one-third  of  such  cost  provisionally  advanced 
by  it;  and,  should  this  litigation  result  in  such  order  being 
declared  invalid,  that  the  three  parties  should  then  submit 
the  question  of  the  liability  for  such  cost  to  the  present  Rail- 
way Commission,  and  should  abide  by  and  carry  out  whatever 
order  or  decision  such  Commission  might  make  in  regard  to 
it.  In  rejecting  this  proposition  the  plaintiffs  were  within 
their  rights.  But  by  doing  so,  they  have  made  it  imperative 
that  these  actions  should  be  dealt  with,  so  far  as  it  is  within 
the  power  of  the  Court  to  do  so,  in  such  manner  as,  without 
doing  injustice  to  the  litigants,  will  best  promote  and  ad- 
vance the  interests  of  the  public,  whose  safety  it  is  the  policy 
of  the  Bailway  Act  to  make  the  dominant  factor  in  the  de- 
termination of  questions  arising  out  of  dangers  due  to  level 
crossings.  Upon  the  evidence  it  is  manifest  that  each  day's 
delay  in  the  construction  of  the  bridge  ordered  by  the  Railway 
Committee  imperils  the  limbs  and  the  lives  of  large  num- 
bers of  people — some  of  them  citizens  of  Toronto,  many  others 
non-residents,  whom  the  defendant  corporation  in  no  wise 
represents.  During  the  summer  months  thousands  of  men, 
women,  and  children  cross  the  plaintiffs'  tracks  at  Yonge 
street.  The  operation  of  trains  upon  this  level  crossing  is  a 
constant  menace  to  the  safety  of  the^e  people.  Impelled  by 
this  consideration,  I  have  det^^rmined  upon  a  course,  some- 
what unusual  perhaps,  but  fair,  I  thmk,  to  both  parties,  within 
my  powers  in  dealing  with  these  actions  as  trial  Judge,  and 
abundantly  warranted  by  the  supreme  necessity  of  doing  every- 
thing possible  to  safeguard  the  public,  who  are  unrepresented 
before  me. 

The  statute  of  1904,  4  Edw.  VJI.  ch.  32,  is  still  in  force. 
1'hc  powers  which  it  confers  upon  the  Governor  in  council 
may  still  be  exercised.  The  order  of  the  Railway  Committee 
which,  in  my  opinion,  he  failed  to  *' sanction  "  by  the  order 
in  council  of  7th  October,  1904,  he  may  yet  sanction.  The 
variation  ineffectually  attempted  may  yet  be  made  upon  proper 
petition.  Were  judgment  to  be  pronounced  to-day  declaring 
the  order  of  the  Committee  presently  invalid,  because  the 
powers  conferred  by  the  Act  of  1904  on  the  Governor  in 
council  have  not  yet  been  effectively  exercised,  there  is  noth- 
ing to  prevent  those  powers  being  exercised  to-morrow.  This 
means  that  a  judgment  now  pronounced  in  favour  of  plain- 
tiffs upon  this  ground  would  in  reality  bo  effective  only  upon 
the  question  of  costs. 
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It  is  from  every  point  of  view  better  that  the  real  matters 
in  issue  between  the  parties  litigant  should  be  finally  dis- 
posed of  in  these  actions.  After,  perhaps,  a  long  series  of 
appeals  in  the  present  actions,  the  order  of  the  Railway  Com- 
mittee would,  if  my  view  be  correct,  ultimately  be  held  in- 
valid, because  the  steps  taken  under  the  statute  of  1904  to 
sanction  it  were  ineffectual.  A  new  order  in  council  having  been 
obtained,  other  actions  with  incidental  appeals  might  be  requi- 
site to  secure  a  determination  of  the  main  questions  involved. 
To  render  the  finality  of  the  present  litigation  more  probable 
will  subserve  the  interests  of  the  parties  litigant  as  well  as 
that  of  the  public.  I  feel  the  more  at  liberty  to  adopt  the 
course  which  I  propose  taking  to  attain  that  end,  because  of 
the  view  expressed  at  the  outset  of  this  opinion,  as  to  the  dis- 
cretion which  might  be  exercised  against  the  plaintiffs  on 
account  of  the  nature  of  the  relief  which  they  claim. 

I  therefore  think  the  proper  course  will  be  to  withhold  the 
pronouncement  of  formal  judgment  until  defendants,  if  so 
advised,  shall  have  had  a  reasonable  opportunity  of  seeking 
from  the  Governor  in  council  a  sanction  and  variation  of  the 
order  of  the  Railway  Committee  under  the  statute  of  1904 
in  conformity  with  the  requirements  of  the  Railway  Act  of 
1888.  Counsel  for  the  defendants  must  consider  and  deter- 
mine for  themselves  whether  the  Governor  in  council  should 
not  be  asked  first  simply  to  sanction  the  order  of  the  Railway 
Committee  under  sec.  187,  and  then  by  a  separate  order,  made 
upon  petition,  by  way  of  variation  to  define  a  new  period  for 
carrying  it  out;  or,  whether  it  will  suffice,  if,  without  having 
been  first  sanctioned  under  sec.  187^  the  order  of  the  Com- 
mittee should  be,  by  a  single  order  in  council,  sanctioned 
under  sec.  187  and  varied  under  sec.  21. 

For  these  purposes  I  shall  defer  the  delivery  of  judgment 
for  8  weeks. 

Any  further  order  or  orders  of  the  Governor  in  council 
which  may  be  obtained  meantime  will  be  received  as  part  of 
the  material  before  the  Court.  Should  such  order  or  orders, 
if  obtained,  in  my  opinion  render  the  order  of  the  Railway 
Committee  effective  and  enforceable,  dismissal  of  the  plain- 
tiffs' action  will  ensue,  not,  however,  in  the  exercise  of  any 
discretion  to  decline  to  pronounce  a  merely  declaratory  judg- 
ment, but  because  in  that  event  the  action  should,  in  my 
opinion,  be  dismissed  upon  the  merits.     Should  no  further 
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order  in  council  be  made,  plaintiffs  will  be  entitled  to  a  judg- 
ment declaring  tlie  order  of  the  Railway  Committee  not  bind- 
ing upon  or  enforceable  against  them. 

I  say  nothing  in  the  meantime  as  to  the  disposition  of 
costs. 


Street,  J.  December  9th^  iy05. 

TRIAL. 

CITY  OF  TORONTO  v.  TORONTO  R.  W.  CO. 

Street  Railways — Agreement  with  Municipality — Establish- 
ment of  New  Lines — Territory  Annexed  to  Municipality 
Subsequent  to  Agreement — By-law — Notice  —  Electric 
Railways  Act — AppUralion  of — Proclamation  of  Annexa- 
tion — Subsequent  Statute  Affirming,  Passed  after  By-law 
—  Specific  Performance  —  Special  Order  of  Mandamus 
under  Statute — City  Engineer — Judicial  Powers — Notice 
— Effect  of  Option  to  Grant  Right  to  Lay  down  Lines  to 
Other  Persons — Places  for  Stopping  Cars — "  Service  " — 
Determination  of  City  Engineer — Recommendation — Ap- 
proval by  Council — Resolution  instead  of  By-law, 

Action  to  compel  defendants  to  establish  and  lay  down  a 
double  line  of  street  railway  tracks  on  Avenue  road  from  a 
connection  with  the  existing  rails  on  Avenue  road  northerly  to 
Clinton  street,  and  to  extend  a  street  car  service  on  such 
street;  also  to  compel  defendants  to  stop  their  cars  on  the 
request  of  passengers  at  certain  street  crossings  where  at 
present  they  refuse  to  stop;  and  for  a  declaration  of  the 
riglits  of  the  parties  imder  the  agreement  between  them  upon 
the  two  matters  mentioned. 

J.  S.  Fullerton,  K.C.,  Joseph  Montgomery,  and  W.  John- 
ston, for  plaintiffs. 

W.  Tiaidlaw,  K.C.,  and  W.  Nesbitt,  K.C.,  for  defendants. 

Street,  J. : — In  the  agreement  between  plaintiffs  and  de- 
fendants set  forth  as  a  schedule  to  tlie  Ontario  statute  55 
Vict.  ch.  99,  sec.  14  of  the  award,  conditions,  tender,  and 
by-law  referred  to  in  the  agreement,  and  forming  part  of  it, 
its  as  follows: — 

"  The  purchaser  will  be  required  to  establish  and  lay 
down  new  lines  and  to  extend  the  tracks  and  street  car  ser- 
vice on  such  streets  as  mav  be  from  time  to  time  recommended 
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by  the  city  engineer  and  approved  by  tiie  city  council,  witiiin 
such  period  a^  may  be  lixed  by  by-law  to  be  passed  by  a  vote 
of  two-thirds  of  ail  tiie  members  of  said  council,  and  all  such 
extensions  and  new  lines  shall  be  regulated  by  the  same  terms 
and  conditions  as  relate  to  the  existing  system,  and  the 
right  to  operate  the  same  shall  terminate  at  the  expiration 
of  the  term  of  this  contract." 

Pursuant  to  this  section,  the  city  engineer  recommended 
that  defendants  should  be  required  to  lay  down  a  double  line 
of  tracks  on  Avenue  road,  from  a  connection  with  the  exist- 
ing line  thereon,  northerly  to  Clinton  street,  and  to  extend 
their  street  car  service  thereon ;  and  on  10th  April,  1905,  the 
city  council  passed  their  by-law  No.  45*^0,  and  approved  the 
engineer's  recommendation,  and  fixed  1st  June,  1905,  as  the 
date  within  which  the  said  tracks  were  to  be  laid  down;  and 
defendants  were  duly  notified  of  the  premises,  but  have  re- 
fused to  comply  with  the  recommendation  of  the  engineer  and 
the  requirements  of  the  by-law.  They  ba.sed  their  refufial, 
in  their  pleadings  and  upon  the  trial  and  argument  of  the 
case  before  me,  upon  the  following  grounds: — 

1.  That  sec.  14  above  set  out  did  not  apply  to  the  portion 
of  Avenue  road  over  which  they  were  recpiired  to  lay  down  the 
new  piece  of  track,  because  in  1891,  when  the  agreement 
m  question  was  entered  into,  that  portion  of  Avenue  road  lay 
outside  the  city  limits  as  thev  then  existed,  and  was  only 
lirought  witliin  them  during  the  present  year  1005 ;  and  the 
aixrociiKMit  must  be  taken  to  refer  only  to  the  city  of  Toronto 
a.5  it  existed  at  the  date  of  the  agreement  in  1891,  and  not 
to  the  city  as  enlarged  by  subsequent  annexations  or  additions. 

I  think  it  is  clear  that  the  question  whether  the  agreement 
c^  1891  was  to  be  construed  as  applying  only  to  the  city  of 
Toronto  as  it  then  existed,  or  as  applying  also  to  street!^ 
formed  upon  land  afterwards  added  to  the  city,  was  raise<1 
and  passed  u])on  by  the  Court  of  Appeal  in  a  former  action 
between  the  same  parties,  5  O.  W.  E.  130.  The  history  of  the 
property  tliere  in  (luestion  detailed  by  the  Chief  Justice  at 
])^.  131,  132,  133,  shews  that  it  was  not  within  the  city  limits 
nt  the  date  of  the  ajrreement,  but  was  added  to  the  city  on 
*?7th  May,  1893,  before  the  track  was  laid  down  upon  it, 
and  the  express  language  of  the  Chief  Justice,  concurred 
in  bv  the  other  members  of  the  Court,  declares  that  the  piece 
nf  trnck  tbore  in  nno«:tion  is  subject  to  the  agreement  of  1891, 
because  that  acfreemont  covers  not  onlv  the  streets  within  the 
o\\y  at  its  fl'ite.  but  also  those  which  shall  be  brought  within 
^'^  at  anv  timo  durinir  the  currencv  of  the  agreement.  This 
flecision  has  been  latelv  af^irmerl  bv  the  Privv  Council. 
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The  same  question  formed  one  of  the  subjects  of  a  special 
case  stated  between  the  same  parties  and  was  decided  in  the 
same  way  by  Anglin,  J.,  in  a  judgment  delivered  on  10th 
November,  1904,  and  reported  in  9  0.  L.  R.  333,  4  0.  W.  R. 
330,  446,  which  has  since  been  confirmed  upon  this  point  by 
the  Court  of  Appeal,  6  0.  W.  R.  677. 

I  am  bound,  I  think,  to  follow  these  decisions  and  to  hold 
in  favour  of  plaintiffs  upon  this  objection. 

2.  Defendants  plead  that  they  have  no  power  to  comply 
with  the  request  of  plaintiffs  to  lay  down  their  tracks  upon 
the  new  portion  of  Avenue  road,  because  plaintiffs  have  passed 
no  by-law  complying  with  tlie  provisions  of  sec.  16  of  2  Kdw. 
VIL  ch.  27,  intituled  '^An  Act  respecting  Electric  Rail- 
v/ays,*'  which  provides  that  "no  municipal  council,  notwith- 
standing anything  contained  in  the  Electric  Railways  Act  or 
any  other  Act  to  the  contrary,  shall  pass  a  by-law  authorizr 
ing  any  electric  railway  company  to  lay  out  or  construct  its 
railway  on,  upon,  or  along  any  public  highway,  road,  street, 
or  lane  "  until  notices  have  been  given  similar  to  those  re- 
quired by  sec.  632  of  the  Municipal  Act. 

It  is  admitted  that  the  by-law  passed  by  the  plaintiflEs  re- 
quiring defendants  to  construct  their  line  upon  the  new  part 
of  Avenue  road  was  passed  without  giving  any  such  notices, 
but  it  is  contended  by  plaintiffs  that  the  section  relied  on  by 
defendants  does  not  apply. 

In  my  opinion,  that  section  has  no  application  here.  The 
legislation  relating  to  "street  railways,"  even  when  they 
use  electric  power,  and  that  relating  to  electric  railways,  are 
contained  in  different  Acts  of  the  R.  S.  0.,  the  former  being 
governed  by  ch.  202  and  the  latter  by  ch.  209.  The  distinc- 
tion between  the  two  classes  of  railway  seems  to  be  pointed 
out  by  sub.-sec.  6  of  sec.  4  of  ch.  209,  which  declares  that  that 
Act  shall  not  apply  to  or  include  an  electric  railway  wholly 
constructed  and  operated  within  the  limits  of  any  city  .  . 
nor  to  any  extension  of  such  railway  beyond  such  limits  for  a 
distance  not  exceeding  a  mile  and  a  half;  and  by  sub-sec.  7 
of  the  same  section,  which  declares  that  the  Street  Railway 
Act  shall  not  apply  to  any  electric  railway  company  to  which 
the  Electric  Railway  Act  applies. 

Section  16  of  ch.  27  of  2  Edw.  VII.  was  intended,  in  my 
opinion,  to  apply  to  those  electric  railways  only  which  come 
within  ch.  209  of  the  R.  S.  0.,  and  defendants  do  not  come 
vnthin  the  provisions  of  that  Act. 
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3.  That  the  by-law  requiring  defendants  to  make  the  Ave- 
nue road  extension  was  passed  on  10th  April,  1905,  whereas 
the  statute  by  which  the  annexation  was  finally  completed 
was  not  passed  until  25th  May,  1905. 

The  proclamation  of  the  Lieutenant-Governor  annexing 
the  territory  which  included  the  new  Avenue  road  was,  how- 
ever, issued  on  3rd  March,  1905,  to  take  effect  on  10th 
March,  1905.  No  objections  to  the  validity  of  the  proclama- 
tion were  suggested;  if  any  doubt  existed  as  to  the  validity 
of  any  part  of  it,  it  must  have  been  with  regard  to  the  por- 
tions of  it  relating  to  assessment  and  taxation,  and  as  to 
those  the  Act  declares  that  the  Lieutenant-Governor  had  the 
power  which  he  has  exercised.  This  objection  therefore  also 
fails.  I 

4.  That  the  Court  should  refuse  to  order  specific  per- 
formance of  an  agreement  to  build  and  operate  a  street  rail- 
way upon  the  authority  of  the  principles  laid  down  in  City 
of  Kingston  v.  Kingston,  etc..  Street  B.  W.  Co.,  25  A.  R  462. 

This  objection  would  have  been  an  extremely  formidable 
one  but  for  the  provisions  of  sec.  5  of  ch.  102,  63  Vict.  (0.), 
which  provides  that  if  the  defendants  neglect  or  fail  to  per- 
form any  of  their  obligations  under  the  Act  and  agreement 
set  fqrth  in  55  Vict.  ch.  99,  and  an  action  is  brought  to  com- 
pel performance,  the  Court  before  whom  the  action  is  tried 
shall,  notw^ithstanding  any  rule  of  law  or  practice  to  the 
contrary,  inquire  into  the  alleged  breach,  and,  in  case  a 
breach  is  found  to  have  been  committed,  shall  make  an  order 
specifying  what  things  shall  be  done  by  the  defendants  as  a 
substantial  compliance  with  the  said  Act  and  agreement,  and 
that  every  such  order  shall  be  enforceable  in  the  same  man- 
ner and  to  the  same  extent  as  a  mandamus  granted  bv  the 
Court. 

This  section  was  passed  after  the  judgment  of  the  Court 
of  appeal  in  the  Kingston  case  above  referred  to,  and  was,  in 
my  opinion,  plainly  intended  to  prevent  defendants,  if  pos- 
sible, from  evading  the  obligations  into  which  they  had  en- 
tered, as  the  Kingston  Street  Railway  Company  had  been 
able  to  do.  I  am  required  by  the  section  to  make  an  order 
specifying  what  should  be  done  by  defendants  in  order  to 
constitute  a  substantial  complimice  with  their  agreement. 
Their  agreement  requires  them,  under  the  circumstances,  first, 
to  lay  down  the  double  line  of  rails  required  by  the  by-law,  in 
the  manner  and  according  to  the  requirements  of  their  agree- 
ment with  the  city,  and  to  connect  this  double  line  of  rails 
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with  their  existing  lines  on  Avenue  road;  and  second,  to  ex- 
tend the  existing  service  of  cars  to  the  new  line  and  to  oper- 
ate it  as  part  of  their  system.  The  form  of  the  order  may 
be  settled  before  me,  if  necessary,  so  that  it  may  comply  with 
the  section  in  specifying  what  is  to  be  done. 

5.  That  the  city  engineer  was  acting  in  a  judicial  capacity 
in  the  various  matters  which,  under  the  agreement,  can  only 
be  done  upon  his  recommendation,  and  could  therefore  not 
act  without  notice  to  the  parties,  and  without  hearing  full 
discussion. 

In  my  opinion,  the  terms  of  the  Act  do  not  make  the 
engineer  an  arbitrator  or  confer  judicial  powers  upon  him- 
He  is  the  executive  oflBcer  of  plaintiffs,  having  control  and 
superintendence  of  the  streets  of  the  city  and  the  works 
in  connection  with  them;  he  makes  his  recommendations  to 
the  city  council  with  regard  to  street  railway  matters  as  in 
all  other  matters  in  his  department,  and  his  recommendations 
may  then  be  approved  or  rejected  by  that  body. 

6.  The  city  engineer  for  the  time  being,  and  not  the  city 
engineer  who  held  office  when  the  agreement  was  made,  is 
the  person  intended  by  the  description  "the  city  engineer'* 
in  the  Act  and  agreement/ 

7.  Plaintiffs  are  entitled  to  enforce  the  provisions  of  sec. 
14  of  the  award,  conditions,  tender,  and  by-law,  notwithstand- 
ing the  option  given  them  by  sec.  17  of  the  same  instrument 
to  grant  to  another  person  or  company  the  right  of  laying 
down  lines  on  streets  upon  which  defendants,  after  being 
duly  required,  have  failed  to  do  so. 

These,  I  think,  exhaust  the  objections  raised  by  defend- 
ants as  defences  to  plaintiffs^  claim  to  have  defendants'  lines 
extended  to  the  new  portion  of  Avenue  road,  and  I  have  over- 
ruled them  all.  # 

Plaintiffs  further  ask  that  defendants  may  be  ordered  to 
stop  their  cars  on  the  request  of  passengers  desiring  to  get 
on  or  off  at  certein  specified  cross  streets  and  places  recom- 
mended by  the  city  engineer  and  approved  by  resolution  of 
the  city  council.  Plaintiffs  claim  this  right  under  sec.  26  of 
the  award,  conditions,  tender,  and  by-law,  which  is  as  fol- 
lows : — **  The  speed  and  service  necessary  on  each  main  line, 
part  of  same,  or  branch,  is  to  be  determined  by  the  city  en- 
gineer and  approved  by  the  city  council." 

Under  sec.  39  of  the  same  instrument  it  is  provided  that 
*'  cars  shall  only  be  stopped  clear  of  cross  streets  and  midway 
between  streets  where  distance  exceeds  600  feet." 


876  THE  OyTARIO  WEEKLY  REPORTER, 

Defendants  object  to  comply  with  the  resolution  of  the 
dty  council  upon  the  following  grounds: — 

1.  That  the  regulation  of  the  places  at  which  the  cars 
are  to  be  stopped  is  not  a  matter  coming  within  the  26th  sec- 
tion, but  is  left  to  be  determined  by  defendants  themselves, 
subject  only  to  the  restrictions  of  the  sec.  39.  In  other  words, 
that  so  long  as  they  stop  only  at  cross  streets,  and  midway 
between  streets  only  when  the  distance  exceeds  600  feet,  they 
may  stop  at  such  points  only  as  they  deem  advisable. 

In  my  opinion,  the  regulation  of  the  places  at  which  cars 
are  to  stop  to  take  on  and  let  off  passengers  is  part  of  the 
'^Arvice^'  of  the  cars  of  defendants  within  the  meaning  of 
the  26th  clause,  and  they  may  therefore  be  required,  subject 
to  the  limitations  of  sec.  39,  to  stop  wherever  the  city  engi- 
neer and  the  city  council  may  agree  in  requiring  them  to 
do  so. 

2.  That  the  city  engineer  has  not  **  determined  '*  but  only 
'*  recommended  '*  that  defendants  should  be  required  to  stop 
theii^  cars  at  the  points  in  dispute.  The  words  used  by  the 
engineer  in  his  report  to  the  council  are,  "  I  beg  to  recom- 
mend,^' and  his  report  was  adopted  by  a  resolution  of  the 
council  on  25th  April,  1906.  I  think  it  is  only  proper  to 
assume  that  before  the  city  engineer  **  recommended  *'  to  tiie 
council  that  defendants  should  be  required  to  stop  their  cars 
at  the  points  named  in  his  report,  he  had  "  determined ''  the 
point  so  far  as  he  could.     I  therefore  overrule  this  objection. 

3.  That  the  council  have  not  adpted  the  engineer's  report 
•  by  by-law  but  only  by  resolution,  and  that  they  could  only 

act  in  this  matter  by  by-law. 

The  26th  section  above  quoted  only  requires  that  the 
determination  of  4he  engineer  shall  be  approved  by  the  coun- 
cil. I  am  of  opinion  that  this  approval  may  be  signified 
by  resolution  and  that  a  by-law  was  unnecessary:  Township 
of  Pembroke  v.  Canada  Central  R.  W.  Co.,  3  0.  R.  503;  Port 
Arthur  High  School  Board  v.  Town  of  Port  William,  25  A. 
R.  622,  527. 

I  think  plaintiffs  are,  therefore,  upon  this  second  branch 
of  their  claim,  entitled  to  an  order  that  defendants  should 
comply  with  the  engineer's  report  as  to  where  they  should 
stop,  and  restraining  them  from  running  cars  except  in  ac- 
cordance with  such  order. 

And  defendants  should  pay  the  costs  of  the  action. 
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December  9th,  1905. 

DIVISIONAL  COURT. 

PI6G0TT  V.  FRENCH. 

Judicial  Sale  of  Land — Tender — Sale  to  Highest  Bidder — 

Resale, 

Appeal  by  plaintiffs  in  ^  mechanic's  lien  proceeding  from 
an  order  of  Boyd,  C.  (fi  0.  W.  B.  398),  reversing  an  order 
of  the  local  Judge*  at  Sandwich  bv  which  a  new  sale  of  the 
})r()perty  in  question  was  directed. 

I^.  r.  McPlierson,  for  plaintiffs. 

F.  K.  Hodgins,  K.(\,  for  one  Allen,  the  respondent. 

The  judgment  of  the  Court  (Falconbridge,  C.J.- 
Stkf.et,  J.,  Britton,  J.),  was  delivered  by 

Strfet.  J.: — An  advertisement  of  sale  had  been  settled 
by  the  local  Master  and  published,  calling  for  tenders  by  6th 
June,  1905,  to  be  sent  to  plaintiffs'  solicitor.  Owing  to  an 
application  then  pending  by  one  of  the  defendantvS  to  set  af?ide 
the  judgment  and  all  proceedings  under  it,  the  reference  and 
the  time  for  opening  and  receiving  tenders  was  on  6th  June 
enlarged  until  7th  June,  and  afterwards  by  various  enlarge- 
ments till  17th  June.  The  motion  to  set  aside  the  judgment 
having  been  dismissed  on  13th  June,  plaintiffs'  solicitor  at- 
tended before  the  Master  on  that  day  with  the  tenders,  and 
without  further  notice  opened  the  tenders.     It  was   found 
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that  the  tender  of  6.  R.  CruiekBhank  of  $3,850  was  the  high- 
est, and  the  Master  declared  him  to  be  the  purchaser.  On 
the  morning  of  13th  June,  before  this  wad  done,  one  Cruise, 
a  real  estate  agent  at  Windsor,  acting  on  behalf  of  H.  W. 
Allen,  had  called  at  the  Master's  office  and  inquired  as  to  the 
date  to  which  the  time  for  putting  in  tenders  had  been  ex- 
tended, and  was  informed  that  it  had  been  extaided  to  17th 
Jime.  Before  that  day  Cruise  handed  to  plaintiflEs'  solicitor 
a  tender  on  behalf  of  H.  W.  Allen  of  $4,226  for  the  property, 
and  offered  to  pay  his  deposit.  On  17th  June  all  the  parties, 
including  the  solicitors  for  Cruickshank  and  Allen,  attended 
at  the  Master's  office.  Both  solicitors  insisted  upon  the  ten- 
ders of  their  clients,  and  the  Master  ruled  that  the  tender 
of  Cruickshank  must  be  accepted.  Upon  appeal,  the  local 
Judge  made  an  order  directing  a  resale,  against  which  Allen 
appealed.  Pending  the  appeal  new  tenders  were  called  for 
by  the  Master,  but  none  were  put  in,  owing  probably  to  the 
pending  appeal.  The  appeal  of  Allen  was  allowed  by  the 
Chancellor,  and  plaintiffs  appealed  to  the  Divisional  Court. 

In  my  opinion,  we  must  tr^t  the  matter  as  if  the  17th 
June  had  been  the  day  originally  named  for  receiving  ten- 
ders, because  the  time  for  receiving  them  had  been  enlarged 
to  that  day.  On  17th  Jime  Allen's  bid  was  the  highest,  and 
he  should  have  been  declared  the  purchaser. 

Appeal  dismissed  with  costs. 


Britton,  J.  December  11th,  1905. 

TRIAL. 

McKAY  V.  VILLAGE  OF  PORT  DOVER. 

Way — Norirrepair — Injury  to  Pedestrian — Defect  in  Sidewalk 
— Liability  of  Municipality  —  Negligence  —  Contributory 
Negligence — Damages. 

Action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff owing  fo  an  alleged  defect  in  a  sidewalk  in  the  village  of 
Port  Dover. 

W.  S.  McBrayne,  Hamilton,  for  plaintiff. 

T.  R.  Slaght,  K.C.,  for  defendants. 
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Brixton,  J. : — Plaintiff  is  a  lady  who  resided  during  last 
summer  at  the  village  of  Port  Dover.  On  18th  July  laat,  in 
going  from  her  home  on  the  comer  of  St.  George  and  Nelson 
streets  to  Mrs.  Morgan's  on  Nelson  street,  she  stepped  into  a 
hole  in  the  sidewalk  on  Nelson  street,  and  sprained  or  in- 
jured more  or  less  her  left  ankle.  She  complains  of  further 
very  serious  internal  injury  as  resulting  from  this  accident. 
It  happened  when  plaintiff  and  her  maid,  Fanny  Capes,  were 
carrying  a  table,  the  maid  in  front,  plaintiff  in  rear,  and  the 
table  between  them.  When  plaintiff  stepped  into  the  hole, 
she  did  not  fall,  prone,  to  the  sidewalk,  but  fell  forward 
against  the  table,  and  said  to  her  maid  that  she  was  hurt. 
They  continued  their  walk,  and  carried  the  table  to  Mrs.  Mor- 
gan's house.  The  hole  itself  was  a  comparatively  small  one, 
about  14  inches  long,  and  about  2  inches  wide,  at  the  widest 
part,  narrowing  down  to  about  an  inch.  It  was  in  the  second 
plank  from  the  road  in  a  4-plank  walk.  It  was  caused  by  a 
large  knot,  about  which  the  sappy  part  of  the  plaiik  had 
rotted,  allowing  the  knot  and  a  little  bit  of  solid  plank  to 
drop  out  and  fall  to  the  ground.  The  piece  was  upon  the 
ground  at  the  time  of  the  accident.     .     .     . 

The  sidewalk  generally  upon  that  street  was  in  good  re- 
pair .  .  .  This  hole  had  been  noticed  by  plaintiff,  by 
Fanny  Capes,  and  by  Morgan,  but  they  had  not  called  at- 
tention to  it.  Apparently  no  one  of  them,  before  the  acci- 
dent, considered  it  dangerous.  No  complaint  was  made  by 
any  one  to  the  village  authorities.     .     .     . 

The  witness  Long,  who  did  repairing  for  defendants,  was 
sent  over  this  walk  in  May  last,  and  he  says  this  hole  was  not 
there  then.  He  did  not  know  of  the  hole  until  after  the 
accident  to  plaintiff.     .     .     . 

I  can  say  as  was  said  in  the  case  of  McNiroy  v.  Town  of 
Bracebridge,  10  0.  L.  K.  at  p.  362,  6  0.  W.  R.  75,  that "  the 
defect  was  slight  in  character,  not  conspicuous  or  notorious. 
.  .  .  There  was  reasonable  diligence  on  the  part  of  the 
village  in  looking  after  this  particular  walk,  and  that  the 
defect  which  existed  ought  not  to  be  charged  against  defen- 
dants as  an  act  of  negligence."     .     .     . 

The  existence  of  such  a  hole  for  a  considerable  time  with- 
out it  being  repaired  is  not  evidence  of  negligence.     .     .     . 

I  find  as  a  fact  that  the  hole  existed  before  1st  July.  It 
was  not  there  in  May,  and  was  there  as  seen  by  plaintiff  be- 
tween 15th  June  and  1st  July. 
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On  27  th  July,  1905  .  .  .  Badalamenti  assigned  to 
defendant  Clarkson  ...  all  the  stock  and  goods  received 
by  Badalamenti  from  one  Spada.     ... 

It  is  admitted  that  the  goods  claimed  by  plaintiff  formed 
part  of  the  Spada  stock. 

Plaintiff's  claim  is  based  upon  the  sale  of  a  certain  quan- 
tity of  goods  in  general  without  a  specific  identification  or 
appropriation  of  them  to  the  contract,  and  so  the  property 
did  not  pass  by  anything  that  took  place  in  Xcw  York. 

I  do  not  think  this  a  case  in  which  the  power  of  selection 
was  left  in  the  vendor  so  that  he  could  deliver  what  l^e  should 
think  fit.  Such  an  agreement  was  not  proved  by  the  vendee. 
Under  such  an  agreement  the  property  would  not  pass  until 
the  vendor  actually  made  the  selection.  Putting  property'  in 
the  warehouse  in  vendor's  own  name  and  subject  to  his  o\^ti 
order,  in  no  way  identifying  vendee  with  it,  is  not,  in  my 
opinion,  such  a  selection.     .     .     . 

So  far  I  must  hold  that  on  27th  July  the  property  in 
these  goods  was  in  Badalamenti,  and  not  in  plaintiff,  and  so 
it  passed  under  the  assignment  to  Clarkson.  That  assign- 
ment is  not  only  of  goods  in  tlie  store  and  generally  of  all 
goods  that  Badalamenti  got  from  Spada,  but  is  also  of  goods 
covered  by  and  included  in  warehouse  receipts.     .     .     . 

Upon  the  whole  case,  I  am  of  opinion*  that  there  was  no 
bona  fide  purcha.<;o  by  plaintiff  from  Badalamenti — that  it 
was  all  a  pretence.  Any  such  purchase  as  plaintiff  attempted 
to  prove  would  be  contrary  to  the  ordinary  rules  and  custom 
and  metliod  of  domg  business  by  business  people.  Badala- 
menti set  out  to  defraud  the  creditors  of  Spada.  The  affi- 
davit made  by  Badalamenti  upon  the  bill  of  sale  from  Spada 
to  him  was  not  true.  The  whole  thing  was  abandoned  as 
soon  as  attacked  by  Spada's  creditors,  and  Badalamenti  was 
not  present  at  this  trial,  nor  was  his  evidence  forthcoming. 
Plaintiff  attempted  to  assist  Badalamenti,  and  has  failed — 
rightly  failed  in  my  opinion. 

The  action  should  be  dismissed  with  costs.  Declaration, 
if  necessary,  that  the  goods  in  question  are  the  goods  of  de- 
fendant  Clarkson  as  against  plaintiff. 
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Street,  J.  December  11th,  1905. 

TRIAL. 

BEATTY  V.  McCONNELL. 

Fraud  and  Misrepresentation  —  Crown  Patent  —  Tax  Sale — 
Evidence — Letters  of  Deceased  Solicitor — Costm. 

Action  to  set  aside  a  tax  t-ale  deed  and  a  subsequent  convey- 
ance and  to  recover  possession  of  the  land  comprised  in  tlie 
conveyajices. 

G.  T.  Blackstock,  K.C.,  Wallace  Nesbitt,  K.C.,  and*  T.  P. 
Gait,  for  plaintiff. 

J.  H.  Moss,  for  defendant  McConnell. 

T.  D.  Delamere,  K.C.,  for  defendant  Bull. 

G.  W.  Holmes,  for  defendant  Gregory. 

Street,  J.: — ^The  lands  claimed  by  plaintiff  are  situate 
in  the  township  of  McTavish,  in  the  district  of  Algoma.  They 
were  granted  by  the  Crown  in  1871  to  one  Gray,  who  in  the 
same  year  sold  them  to  W.  H.  Beatty.  The  taxes,  which  in 
that  district  are  payable  to  the  Crown,  were  allowed  to  go 
into  arrear,  and  in  the  year  1887,  at  a  sale  of  lands  by  the 
Provincial  Treai>urer  to  realize  the  arrears  of  taxes,  these 
lands  were  sold  to  defendant  T.  H.  Bull.  They  were  not  re- 
deemed, and  in  December,  1903,  a  conveyance  was  executed 
by  the  Provincial  Treasurer  to  the  purchaser  at  the  tax  sale, 
who  on  12th  January,  1904,  conve}'ed  them  for  value  to  de- 
fendant McConnell.  "  On  29th  October,  19o;5,  W.  H.  Beatty 
conveyed  the  property  to  the  plaintiff  Joseph  W.  Beatty, 
upon  certain  trusts.  The  present  action  is  brought  by  Joseph 
W,  Beatty  to  recover  the  lands;  at  the  trial  the  Deputy  At- 
torney-General appeared  and  consented  that  the  Attorney- 
General  for  the  province  should  be  added  as  a  co-plaintiff. 

The  grounds  upon  which  plaintiff  seeks  to  set  aside  the 
tax  deed  and  the  subsequent  conveyance  to  McConnell  and  to 
recover  the  land  are  these :  he  alleges  that  he  purchased  the 
tax  title  from  defendant  Bull  in  the  year  1890,  and  obtained 
from  him  the  certificates  of  sale,  and  that  these  have  ever  since 
been  in  his  possession ;  and  that  Bull  only  obtained  the  con- 
veyance from  the  Treasurer  in  1903,  by  the  untrue  statement 
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that  he  had  never  parted  with  the  certificates  or  with  his  title 
under  the  tax  sale;  that  the  Crown  had  been  imposed  upon 
and  was  entitled  to  set  aside  and  recall  the  conveyance,  even 
although  it  might  have  passed  into  the  hands  of  an  innocent 
purchaser  for  value,  citing  for  the  last  proposition  Attorney- 
General  V.  McNulty,  11  Gr.  281,  681. 

I  find  myself  obliged  to  come  to  the  conclusion  that  plain- 
tiff has  failed  to  make  out  a  case  for  relief.  The  foundation 
of  the  rights  which  he  asserts  is  that  W.  H.  Beatty  purchased 
from  Bull  the  title  which  Bull  acquired  by  his  purchase  at 
the  tax  sale,  and  that  BulPs  subsequent  action  in  obtaining  a 
conveyance  from  the  Provincial  Treasurer  was  a  proceeding 
in  fraud  of  the  previous  sale  he  had  made  to  W.  H.  Beatty, 
as  well  as  upon  the  Crown  authorities,  who  were,  it  is  alleged, 
persuaded  by  his  misrepresentation  to  convey  to  him. 

I  am  unable  to  find  in  the  evidence  and  exhibits  before 
me  any  legal  evidence  of  a  contract  of  any  kind  between  Bull 
and  W.  H.  Beatty,  or  of  the  payment  by  Beatty  to  Bull  of 
any  consideration;  the  most  that  can  be  said  is  that  the  evi- 
dence points  to  the  probability  of  a  verbal  contract. 

Mr.  W.  H.  Beatty  in  January,  1889,  appears  to  have  dis- 
covered that  his  land  had  been  sold  for  taxes,  and  that  the 
time  for  redemption  had  expired ;  and  he  says  that  he  there- 
upon employed  Mr.  John  Leys,  a  solicitor,  since  dead,  to  en- 
deavour to  obtain  a  conveyance  from  the  purchaser.  He 
says  that  he  paid  Leys  $100  upon  his  statement  that  he  had 
arranged  with  Bull  to  convey  his  title  for  that  sum.  At  the 
trial,  at  plaintiff^s  request,  I  admitted,  against  and  subject  to 
the  objection  of  counsel  for  the  other  parties,  certain  letters 
written  by  Leys  to  W.  H.  Beatty  in  the  years  1889  and  1890, 
bearing  upon  the  matter,  but  I  am  of  opinion  that  these 
letters  are  not  evidence  against  defendants  and  must  be  re- 
jected. Tliey  are  not  receivable  upon  any  of  the  grounds 
upon  which  entries  of  a  deceased  person  are  under  certain  cir- 
cumstances received,  and  they  are  therefore  technically  mere 
hearsay.  The  only  paper  signed  by  defendant  Bull  is  a  letter 
dated  26th  January,  1889,  to  the  clerk  in  charge  of  the 
Algoma  tax  matters  under  the  Provincial  Treasurer,  which  is 
as  follows: — "  Please  hand  to  Mr.  T.  D.  Ledyard  all  my  tax 
certificates  relating  to  any  part  of  section  8  in  8tli  concession, 
McTavish.  T  do  ni)t  require  any  deeds  of  this  land,  as  I  have 
agreed  to  assign  it,  so  please  do  not  make  them  out." 
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The  clerk  to  whom  this  letter  was  addressed  produced 
Mr.  Ledyard's  receipt  for  the  certificates  dated  31st  Janu- 
an-,  18^9. 

The  c«riificat<^  were  received  t»y  W.  H.  Beatty  from  L^y» 
al)out  otii  Xuvi-miK.T.  1890,  and  have  ever  since  rema:ne<l 
in  h  ?  poss»^>li.ii.  hut  nothing  in  the  >hape  of  a  transfer  by 

Bull  a;'.  M.ar^. 

Ledyard  «a^  called  as  a  \uines>  and  r-r-au^l  that  his  recol- 
lection uj>on  tfie  whole  matter  wa>  an  absolute  blank.  Bull 
was  also  callt^J.  ami  .staterl  tiiat.  so  far  as  his  rec-ollection 
went,  he  had  never  agrivd  to  -» 11  his  title  to  tlie  land  to  any 
one,  and  had  never  received  «iny  money  from  any  one  in  c-on- 
nection  with  the  matter,  and  that  hi-  bo<iks  containe<l  no 
entr^'  of  any  such  transaction.  Tl  e  evidence,  therefore, 
whi  h  I  am  at  lil>erty  to  consider  in  d^-ciding  the  questions 
involved  is  simnly  this:  tl.ar  Bull  wrote  to  the  Government 
in  Januar}-,  1^89,  that  he  had  auTeecl  to  assign  his  rights  in 
tl.f  li.nd;  that  upon  his  order  I>?ilyard  obtained  the  certifi- 
iat*s  from  th«*  Government;  that  in  Xoveml»er.  1890,  the  c-er- 
lifi.  at'*-  wen*  hiUi'letl  by  Levs  to  Beatty:  and  that  Beatt\' 
paid  L*'ys  $lon  to  purcl.as*.'  them,  and  has  had  them  in  his 
po--e<>ion  ever  -iiie*\  i)iit  witliout  any  assignment  of  BulFs 
title.  Ffion  thi-  evidence  I  do  not  see  any  reason  to  think 
that  Beany  could,  if  t!ie  title  were  still  in  Bull,  insist  upon 
a  conveyance  from  him.  There  is  nothing  in  writing  between 
them,  and  there  is  no  f-videnc-e  even,  which  T  am  at  lil>erty  to 
consiiler.  tb.at  Beatty  ever  [»aid  Bull  any  money.  If  Beatty 
was  not  entitlcfl  to  a  ronv. yante  from  Bull,  then  Bull  was 
entitled  to  obtain  hi-  conveyance  from  the  Crown,  and  the 
Cro^vn  has  not  been  imj^oseil  upon.  Sterling  had  been  per- 
sonal! v  neirotiating  with  \V.  H.  Beatt\'  for  the  purchase  from 
hini  of  this  land  less  than  a  month  lx?fore  Bull  obtained  his 
drel  in  December,  11»'^3.  He  then  discovered  at  the  Treas- 
surer's  office  that  Bull  appearetl  on  the  books  as  a  purchaser 
at  t]i«»  tax  sale  14  vear^  l»efore,  and  that  the  deed  had 
never  I  mm  n  made,  and  it  was  he  who  thereupon  set  Bull  in 
motion  to  ol»tain  the  dt^d.  Furthermore  both  he  and  Bull 
were  aware  I  before  the  conveyance  was  obtained  by  Bull  from 
tiie  Tnasiirer  that  W.  H.  Beattv  had  only  a  few  weeks  lK?fore 
assertetl  tiMe  to  the  land  and  had  conveyed  it  to  plaintiff. 
Thi<  fact  was  n«>t  made  known  to  the  Treasurer  by  Bull 
when  he  apnlieil  for  the  conveyance,  and  yet  it  was  consid- 
eri'l  a  material  one  by  both  Bull  and  Sterling  when  the  latter 
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was  negotiating  on  MeConneirs  behalf  with  Bull  for  the 
purchase  of  the  land,  for  he  used  it  with  success  as  creating  a 
danger  to  the  stability  of  the  title  he  was  acquiring.  Before 
conveying  to  McConnell,  J^ull  might  have  inquired  into 
Beatty's  claim  without  running  any  risk  of  prejudicing  his 
own  title  by  doing  so.  Had  he  done  so,  and  had  he  become 
aware,  as  he  then  would,  of  the  contents  of  the  letters  from 
Leys  to  Beatty  and  of  the  fact  that  Beatty  held  the  certi- 
ficates of  tax  sale,  the  present  trouble  would  in  all  probabil- 
ity have  been  avoided.  Under  these  circumstances,  I  do  not 
irive  costs  to  Sterling  and  Bull;  but  the  action  must  be  dis- 
missed with  costs  to  the  defendant  McConnell  as  against  the 
plaintiff   Joseph  W.  Beatty. 


Decp:mber  11th,  1905. 
divisional  court. 
LENNOX  V.  CANAIHAN  NIAGAEA  POWEE  CO. 

Master  and  Servant — Injury  to  Servanf — Proximate  Cause — 
Neglvjence — ConMbutory  Negligence — Findings  of  Jury. 

x\])]eal  by  plaintiff  from  judgment  entered  for  defendants 
by  Meredith,  J.,  at  the  trial  before  him  and  a  jury  at  Wel- 
land,  of  an  action  by  h,  workman  against  his  employers  for 
damages  for  injuries  caused  to  plaintiff  owing  to  the  alleged 
negligence  of  defendants.  The  jury  answered  questions  find- 
ing (1)  that  negiigence  of  defendants  was  the  proxi- 
mate cause  of  plaintiff's  injury;  (2)  that  the  negligence  con- 
sisted in  not  having  their  foreman  on  duty  oftener;  (3)  that 
plaintiff  by  the  exercise  of  ordinary  care  might  have  avoided 
the  injur}';  i.e.,  (4)  by  being  more  cautious;  (5)  that  plain- 
tiff did  not  voluntarily  incur  the  risk  of  injury,  knowing 
the  extent  of  the  risk;  and  they  assessed  the  damages  at 
$2,500.  The  trial  Judge  held  that  there  was  no  evidence 
proper  to  be  submitted  to  the  jury,  and  also  that  the  answers 
of  the  jury  entitled  defendants  to  judgment. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Britton 
J.,  Clute,  J. 

T.  F.  Battle,  Niagara  Falls,  for  plaintiff. 

W.  R.  Riddell,  K.C.,  for  defendants. 


88()  THE  ONTARIO  WEEKLY  REPORTER, 

Clute,  J.  (after  setting  out  the  facte) : — I  am  of  opinion 
that  the  findings  of  the  jury  in  answer  to  the  3rd  and  4th 
questions  are  fatal  to  plaintiff^s  recovery.  I  cannot  distin- 
guish this  case  from  London  Street  R.  W.  Co.  v.  Brown,  31 
S.  C.  B.  647.  .  .  .  The  findings  have  not  been  attacked. 
There  is  evidence,  I  think,  to  fully  justify  them,  and,  if  so, 
they  amount  to  a  finding  of  contributory  negligence  on  the 
part  of  plaintiff.  Taking  the  view  I  do  of  the  findings  of 
the  jury,  it  is  not  necessary  to  deal  with  the  question  of  non- 
suit. 

Appeal  dismissed  with  costs. 

Britton,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Falconbridge,  C.J.,  concurred. 


Cartwright,  Master.  December  12th,  1905. 

chambers. 

HEYDER  V.  XEW  OXTARTO  S.S.  CO. 

Security  for  Casts — Rule  1198  {c) — Previous  Action  for  Same 
Cause  against  another  Defendant. 

Motion  by  defendants  under  Rule  1198  (c)  for  order  re- 
quiring plaintiff  to  give  security  for  costs. 

W.  A.  Logic,  Hamilton,  for  defendants. 

A.  0.  Slaglit,  for  plaintiff. 

The  Master: — The  only  ground  for  the  motion  is  be- 
cause plaintiff  has  brought  a  separate  action  for  the  same  in- 
jury against  another  defendant.  So  far  from  this  being 
"  an  action  for  the  same  cause/'  it  is  clear  that  if  he  had  at>- 
tempted  to  join  the  two  defendants  in  the  same  action,  he 
would  have  been  required  to  elect  against  which  he  would 
prooeefl,  as  in  Grandin  v.  New  Ontario  S.S.  Co.,  ante 
553,  where  plaintiffs  were  suing  in  respect  of  the  same  acci- 
dent. In  order  to  come  within  the  Rule  the  action  must  be 
against  the  same  defendant.  Tt  is  only  the  protection  of  a 
defendant  against  more  than  one  action  for  the  same  cause 
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that  the  Bule  seeks  to  enforce.  If  a  slanderous  statement  haa 
been  set  afloat  by  some  person  unknown  to  plaintiff,  he  may 
bring  20  actions  against  different  persons  whom  he  suspects 
(rightly  or  wrongly)  of  being  the  authors  of  the  calumny, 
without  having  to  give  security  to  any  one  of  them. 

Motion  dismissed  with  costs  to  plaintiff  in  any  event. 


Cartwright,  Master.  December  12th,  1905. 

chambers. 

GORDON  V.  STAR  PRIXTTNG  AND  PXJBLISHING  CO. 

Security  for  Costs — Libel — Newspaper — Proof  of  Insolvency  of 
Plaintiff — Frivolous  Action — Criminal  Charge, 

Motion  by  defendants,  in  an  action  for  libel  against  the 
publishers  of  a  newspaper,  for  order  requiring  plaintiff  to 
give  security  for  costs. 

J.  B.  Holden,  for  defendants. 

G.  S.  Hodgson,  for  plaintiff. 

The  Master: — In  September  last  an  article  was  pub- 
lished in  the  "  Star "  newspaper  on  the  subject  of  alleged 
**  Jewish  divorces  granted  by  certain  Rabbis  at  the  rate  of 
one  a  week  by  each.^'  One  Rabbi  Jacobs  was  specially  ex-, 
cepted,  and  the  divorces  were  said  "  to  be  granted  by  Russian 
tmi  Jewish  Rabbis  who  make  money  by  them — ^they  want  the 
money,  and  so  make  no  effort  to  patch  up  marital  trouble." 
Later  on  the  article  speaks  of  "  the  Russian  Rabbi,"  and  there 
is  evidence  that  plaintiff  was  the  only  Russian  Rabbi  in  the 
city  of  Toronto  at  the  date  of  publication. 

The  statement  of  claim  alleges  that  the  article  accuses 
plaintiff  of  being  a  participator  in  such  proceedings  as,  if 
proved,  would  bring  him  within  sees.  279  (a),  280  and  per- 
haps 277,  of  the  Criminal  Code.  Plaintiff  is  not  mentioned 
by  name. 

Defendants,  of  course,  deny  these  allegations  and  innuen- 
does, and  their  manager  swears  to  a  good  defence,  and  also 
that  plaintiff  is  not  possessed  of  property  sufficient  to  answer 
costs  if  he  fails  in  the  a<?tion.     .     .     . 
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Plaintitf  ha^  been  examined  a:?  to  his  means  bv  defeii- . 
dants.  it  appears  tliat  he  has  an  income  of  about  $1,000  a 
year,  and  lives  in  a  house  which  he  rents  from  his  own  con- 
gregation. The  house  is  fairly  well  furnished,  and  he  has  a 
sum  of  $300  in  the  hands  of  Mr.  Levinsky,  a  member  of  his 
congregation.  This  gentleman's  affidavit  states  that  plain- 
tiff's furniture  is  well  worth  $5350  at  least.     .     .     . 

[Reference  to  Bready  v.  Robertson,  14  P.  R.  7;  FeasttT 
V.  Coonc'V,  15  P.  R.  290;  Belair  v.  Buchanan,  17  P.  R.  413, 
476.] 

Applyin^^  tliese  decisions,  and  the  grounds  on  which  they 
went,  to  the  facts  of  tlie  ])resent  action,  I  think  the  motion 
must  fail  on  tins  ground.  A  man  in  the  condition  of  plain- 
tiff, earning  $1,000  a  year,  having  furniture  worth  $250  and 
$300  in  cash,  is  not  fairly  to  be  put  into  the  class  of  those  who 
arc  pro])erly  to  ])e  allccted  by  the  j)rovisioiis  of  R.  S.  0.  IJ^OT 
ch.  68,  sec*  10. 

The  action  is  certainly  not  frivolous.  The  question  as 
to  whether  f)laintitr  is  or  is  not  *'  tlie  Russian  Rabbi  "  referred 
to  in  the  article  complained  of  is  for  the  jury.  It  seems  also 
beyond  question  that  under  the  sections  of  the  Code  already 
referred  to,  plaintiff  could  he  indicted  if  he  has  assumed  to 
marry  persons  without  a  license  or  publication  of  banns,  or 
persons  whom  he  knew  to  have  been  already  married  and  not 
to  have  been  divorced  by  a  competent  jurisdiction. 

On  this  ground  also  I  think  the  motion  must  fail.  It 
seems  clear  that  a  criminal  offence  is  charged  within  the 
meaning  of  the  statute.  Whatever  doubt  there  might  be 
as  to  tlie  solvency  of  plaintiff,  I  have  none  as  to  the  article 
charging  plaintiff  ( assuming  that  he  can  prove  his  innuendo) 
with  an  indictable  offence. 

Costs  in  the  cause. 


December  12th,  1905. 

divisional  court. 

ARMSTROXCt  V,  CANADA  CO. 

LandJnrd  and  Tenant — Breach  of  Covenant — Quiet  Enjoy- 
menl — Friction — Coven/int  not  to  Sublet  —  Forfeiture  — 
Waiver. 

Appeal  by  plaintiff  from  judgment  of  Judge  of  Count)' 
Court  of  Perth  dismissing  action  in  that  Court  brought  to 
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recover  damages  for  eviction  from  land  leased  to  plaintiff  by 
defendants  for  a  term  of  years  and  for  breach  of  the  covenant 
for  quiest  enjoyment  contained  in  the  lease.  The  defend- 
ants justified  as  for  a  forfeiture  for  breach  of  the  covenant 
not  to  assign  or  sublet  without  leave. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

E.  S.  Eobertson,  Stratford,  for  plaintiff,  contended  that 
the  evidence  did  not  shew  a  case  of  assignment  or  subletting, 
and  that  if  the  right  to  forfeit  existed  it  had  been  waived 
bv  the  acceptance  of  rent  by  an  alleged  agent  of  deiendants. 

G.  6.  McPherson,  K.C.,  for  defendants,  contra. 

Falconbridge,  C.J.: — .  .  .  .  The  learned  County 
Judge  .  .  .  appears  to  liave  been  under  the  impression 
that  the  lease  which  was  withheld  until  Rozelle  (the  person 
to  whom  plaintiff  was  alleged  to  have  sublet)  should  pay  the 
balance  of  $-5,  was  a  lease  from  plaintiff  to  Rozelle,  whereas, 
as  I  read  the  evidence,  there  was  no  writing  between 
them,  and  the  lease  which  was  to  be  given  up  by  Menzies  on 
pa}Tnent  of  the  balance  was  the  lease  from  the  Canada  Co. 
to  plaintiff.  Plaintiff  swears  that  he  moved  all  his  goods 
uuc  wnen  Kozeile  came  in,  and  that  he  (plaintiff)  put  Rozelle 
in  possession.  It  seems  to  me  that  the  only  effect  which  the 
true  state  of  fact^  as  to  which  lease  was  retained  has,  is  to 
bring  the  ease  even  closer  within  the  lines  of  McMahon  v. 
Coyle,  5  0.  L.  R.  618,  2  0.  W.  R.  265.  for  tlic  whole  transac- 
tion was  complete  as  between  the  parties,  and  the  paper  was 
had  only  a^  security  for  the  $5.  Peebles  v.  Corthwaite,  13 
Times  1^.  R.  37,  198,  where  there  was  some  retention  of  pos- 
session by  the  person  cliargod  with  breach  of  tfie  covenants, 
is  not,  therefore,  in  point :  and  I  do  not  think  there  is  room 
for  the  argument  that  what  took  place  here  was  only  an  in- 
complete ns^iirnment  of  the  term. 

There  is  still  less  foundation  for  the  contention  that  there 
was  any  waiver  of  the  breach  of  covenant  by  the  acceptance 
of  rent.  There  is  no  evidence  that  defendants  had  any  know- 
ledge of  the  tenant;  and  whatever  knowledge  Newell  (the 
alleged  agent  of  defendants)  may  have  had  of  the  facts,  he 
"had  probably  an  authority  to  receive  the  rent,  but  not  to 
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grant  a  new  leaae  by  waiving  the  forfeiture  of  the  old  one :" 
per  Parke,  B.,  in  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  402. 

Appeal  dismissed  with  costs. 

Street  and  Britton,  JJ.,  concurred,  each  giving  reas- 
ons in  writing. 


December  12tii,  1905. 

DIVISIONAL  court. 

EeDAY. 

Will — Gift  of  Income  from  Realty  Coupled  with  Devise  of 
Remainder — Estate  in  Fee  Simple,  Subject  to  Charge — 
Executors — Conveyance  to  Devisees  —  Satisfaction  of 
Charge — Consent  of  Chargee. 

Appeal  by  John  Lee  Day,  Gertrude  Katharine  Gummer, 
and  William  Day,  beneficiaries  under  the  will  of  Sarah  Day, 
deceased,  from  order  of  Falconbridge.  G.J.,  dismissing  their 
application  for  an  order  for  the  determination  without  ad- 
ministration of  the  trusts  declared  under  the  will. 

J.  J.  Drew,  Guelph,  for  appellants. 

W.  H.  Bkke,  K.C.,  for  trustees. 

The  judgment  of  the  Court  (Mulock,  CJ.,  Anglin.  J., 
Clute.  J.),  was  delivered  by. 

MuLOCK,  C.J. : — The  will  of  the  testatrix,  after  directing 
payment  of  her  debts  and  funeral  and  testamentary  expenses, 
proceeds : 

"1  give,  devise,  and  bequeath  all  my  real  and  personal 
estate  of  which  T  may  die  possessed  of  in  the  manner  follow- 
ing, that  is  to  say,  I  give,  devise,  and  bequeath  all  my  real 
tnd  personal  estate  unto  my  executors  hereinafter  mentioned 
in  trust  and  subject  to  the  following  trust  an^d  to  Ije  disposed 
of  by  them  in  the  following  manner,  that  is  to  say,  T  direct 
my  said  executors  to  pay  to  my  husband,  William  Day,  tho 
sum  of  ^?08  a  year  in  each  and  evers'  year  duringr  his  lifetime, 
payable  to  him  or  for  his  benefit  in  such  amounts  and  at  such 
intervals  of  time  as  my  said  executors  shall  deem  best,  and  I 
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give  full  power  and  authority  unto  my  said  executors  that  if 
from  ill-health  or  any  other  cause  my  said  husband  shall  be  in 
a  condition  to  require  extra  care  and  attention^  then  my  said 
executors  shall  be  at  liberty  and  have  full  power  and  auth- 
ority to  expend  for  the  benefit  of  my  said  husband  out  of  the 
income  from  my  estate  an  additional  sum  of  not  more  than 
$104  in  each  year  of  his  lifetime,  and  also,  in  addition,  pay 
for  such  medical  treatment  and  advice  as  in  the  opinion  of 
my  said  executors  my  said  husband  may  require/' 

Then,  after  giving  certain  pecuniary  legacies  and  provid- 
ing for  the  maintenance  and  education  of  the  testatrix^s  two 
children  during  their  minority,  the  will  proceeds :  "  After  ray 
said  son  shall  arrive  at  the  age  of  26  years,  then  my  will  is 
that  my  said  executors,  after  providing  for  my  said  husband 
ns  hereinbefore  directed,  shall  divide  the  income  from  my 
estate  equally  between  my  said  two  children,  less  what  is  re- 
quired to  pay  taxes,  insurance,  repairs,  and  other  expenses 
connected  with  the  management  of  my  estate.  After  the 
death  of  my  said  husband,  I  direct  my  said  executors  to  sell 
all  the  residue  of  my  estate  and  divide  the  proceeds  from  such 
sale  equally  between  my  said  two  children,  in  equal  shares, 
share  and  share  alike/'  And  she  appoints  Robert  Mcintosh 
and  Charles  Edward  Howitt  executors. 

The  appellants  .  .  .  are  the  testatrix's  two  children 
and    .     .     .     her  husband. 

On  the  application  the  appellants  submitted  a  scheme  for 
the  immediate  transfer  of  the  estate  to  the  two  children  and 
for  securing  to  William  Day  the  benefits  provided  by  the  will 
or  his  behalf,  and  all  three  asked  that  the  executors  be  dir- 
ected to  convey  the  estate  to  Gertrude  Katharine  Gummer  and 
John  Lee  Day.     .     .     . 

During  the  argument  it  was  stated  and  admitted  that  the 
testatrix's  son  John  L.  Day  had  arrived  at  the  age  of  26  years, 
and  that  all  legacies  except  those  in  behalf  of  William  Day 
had  been  paid,  so  that  the  only  persons  now  beneficially  in- 
terested therein  are  the  testatrix's  husband  William  Day  .  . 
and  the  residuary  devisees,  the  two  children.  .  .  .  The 
t-wo  children  have  become  entitled  (subject  to  the  chfl,rge 
thereon  in  favour  of  William  Day)  to  the  income  of  the 
residuary  estate  during  the  lifetime  of  William  Day,  and 
on  his  death  will  be  entitled  to  the  estate  itself. 

The  word  "income"  applied  to  realtv^  means  rents  and 
profits,  and  a  gift  of  rents  and  profits  of  realty  for  life  and 
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07  the  realty  in  remainder  gives  a  fee  simple.  Therefore, 
under  the  terms  of  the  will,  the  two  children  are  now  the 
beneficial  owners  of  the  realty  in  fee,  subject  always  to  the 
charge  thereon  created  by  the  will  in  favour  of  William  Day, 
and,  if  such  charge  ceased  to  exist,  would  at  their  option  be 
entitled  to  a  transfer  to  themselves  of  the  estate  in  specie  in- 
stead of  the  proceeds  resulting  from  sale  thereof.  William 
Day,  being  sui  juris,  is  in  a  position  to  release  the  charge 
ill  his  favour.  Were  he  to  do  so,  there  would  cease  to  exist 
any  interest  requiring  protection  at  the  hands  of  the  executors 
as  against  the  residuary  owners,  and  the  latter  would  then  be 
entitled  to  a  transfer  to  themselves  of  the  unconverted  residu- 
ary estate.  Instead  of  executing  a  formal  release,  William 
Day  by  counsel  appeared  on  this  application,  and  asked  that 
the  scheme  in  question  be  sanctioned  bv  the  Court. 

All  parties  having  any  beneficial  interest  being  sui  juris, 
before  the  Court,  and  consenting  parties,  the  case  does  not 
fe.ll  within  the  class  of  cases  represented  by  Tidd  v.  Lister, 
r,  Madd.  429;  Whiteside  v.  Miller,  14  Gr.  393;  Orford  v. 
Orford,  6  0.  E.  6.     .     .     . 

In  none  of  these  cases  were  all  the  beneficiaries  sui  juris 
and  consenting  parties  before  the  Court,  w^hich  is  the  pre- 
sent case.  Here  the  testator  not  having,  by  gift  over  or  other- 
wise, created  any  restraint  against  alienation  by  her  husband 
ill  respect  of  the  benefits  provided  in  her  will  on  his  behalf, 
she  has  given  him  the  jus  disponendi  over  them,  and  he  is 
tiierefore  entitled  to  free  the  estate  from  the  charge  thereon 
in  respect  of  these  benefits.  This  he  practically  does  when  ho 
joins  in  this  application  and  asks  the  Court  to  order  the 
executors  to  convey  the  trust  premises  to  the  residuary  de- 
visees. 

Thus  there  remains  no  trust  to  be  performed  by  the  ex- 
ecutors, and  consequently  no  reason  exists  requiring  the  legal 
owTiership  to  longer  continue  in  them. 

Durins:  the  argument  the  Court  pointed  out  an  objection 
to  the  security  proposed  to  be  given  by  the  children  in  re- 
s|>eet  of  the  provision  for  the  husband,  and  their  counsel 
consented  to  its  being  a  term  of  anv  order  that  the  security 
should  be  subject  to  the  approval  of  the  Court  and  be  given 
to  the  accountant.  Subiect,  therefore,  to  this  term  being 
complied  with,  T  think  the  executors  should  be  ordered  to 
convey  the  estate  to  the  children.  Cost<  of  all  parties,  includ- 
ing costs  of  this  appeal,  out  of  the  estate. 
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Deoember  12th^  1905. 
divisional  court. 

MITCHELL  V.  SYLVESTEK. 

Appeal  to  Divisional  Court — Extension  of  Time  for — Delay 

— Merits. 

Appeal  by  plaintiff  from  order  of  Britton,  J.,  ante   615. 

B.  U.  MePherson,  for  plaintiff. 

G.  H.  Hopkins,  Lindsay,  for  defendant. 

The  Court   (Mulook,  C.J.,  Anglin,  J.,  Clute,  J.), 

dismissed  the  appeal  with  costs. 


December  12th,  1905. 
C.A. 

BASSO  V.  GRAND  TRUJSTK  R.  W.  CO. 

Master  and  Servant — Injury  to  Servant — Death — Negligence 
— Railway — Signals — Warning — Findings  of  Jury, 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
(ante  172),  dismissing  motion  by  defendants  to  set  aside  ver- 
dict and  judgment  for  plaintiff  for  $1,000  in  an  jiction  for 
negligence  tried  before  Angltn.  J.,  and  a  jury. 

W.  R.  Riddell,  K.C.,  for  defendants,  appellants. 

T.  C.  Robinette,  K.C.,  and  W.  J.  Clark,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maolaren,  Meredith.  JJ.A.),  was  delivered  by 

Meredith,  J. A. : — The  rights  of  the  parties  depend  really 
upon  the  single  question  of  fact'  whether  the  whistle  was 
sounded  before  the  train  was  put  in  motion.  The  death  of 
the  plaintiff's  son  was  caused  by  the  movement  of  the  train; 
he  and  two  others  were  thrown  down  at  the  same  time :  such 
is  the  finding  of  the  jury,  supported  by  the  evidence. 

VOL.  VI    O.W.R.  NO.  23 — 62 
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That  putting  the  train  in  motion  without  warning  would 
b*;  a  negligent  act^  in  the  circumfitances  of  this  case^  is  hardly 
denied;  the  rules  of  the  defendants  require  warning  by  whistle 
and  bell^  and  the  safety  of  the  workmen  render  the  former  at 
least  necessary.  Care  must  be  taken  that  workmen  who 
may  be  in  various  places  of  danger  shall  have  opportunity  to 
save  themselves,  it  was  the  duty  of  the  conductor  to  take 
care  that  his  signals  to  the  man  in  charge  of  the  engine  were 
given  with  due  regard  to  the  safety  of  the  workmen;  and  the 
duty  of  the  man  in  charge  of  the  engine  tx)  give  the  usual 
signals  before  putting  the  train  in  motion — two  whistles 
when  '"  going  aliead  "  and  three  whistles  when  "  backing  up," 
and  ringing  the  bell  in  all  cases.  With  such  warning,  and 
time  enough  to  take  advantage  of  it,  no  workman  could  rea- 
sonably complain  if  he  failed,  imder  ordinary  circumstances, 
to  get  out  of  danger  from  the  signalled  movement. 

The  main  contest  at  the  trial,  or  one  of  tlie  main  contests, 
was  whether  the  whistle  was  sounded  or  not,  evidence  for  the 
plaintiff  being  directed  to  proof  that  it  was  not,  and  for  the 
defendants  to  proof  that  it  was;  that  for  the  plaintiff  was 
open  to  the  contention  usually  and  properly  addressed  to 
the  jury,  that,  being  entirely  negative  in  its  character,  it  was 
entitled  to  little  or  no  weight,  and  that  the  positive  evidence  of 
witnesses  for  the  defendants  was  entitled  to  much  greater 
weight  and  ought  to  be  accepted ;  but,  in  addition  to  that  nega- 
tive evidence  adduced  for  the  plaintiff,  of  the  10  witnesses  who 
gave  evidence  for  the  defendants,  but  4  testified  that  the 
whistle  was  sounded,  and  they  were  all  members  of  the  train^s 
crew,  nearly  all  of  the  others  testifying  that  they  heard  no 
signal  or  warning,  and  there  was  the  evidence  of  the  other 
men  being  also  thrown  dovm — a  probable  thing  if  no  warning 
were  given,  an  improbable  ona  if  it  were  giveii. 

Much  stress  was  laid  upon  the  fact  that  the  witnesses  who 

testified  that  they  did  not  hear  or  see  any  signal  were  not 

asked  whether  they  would  have  heard  or  seen  it  if  given — 

a  question  which  strictly  speaking  is  one  for  the  jury,  but  one 

fwHiuently  asked  and  one  which  generally  elicits  directly  or 

•ectly,  as  well  as  if  the  proper  questions  were  asked,  the 

from  which  the  jury  can  satisfactorily  deal  with  that 

n,  that  is,  all  the  circumstances  which  render  it  pro- 

f  improbable  that  the  signals  would  have  been  heard  or 

^  •  question  which  it  was  open  to  the  defendants  quitfi 
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as  much  as  to  the  plaintiff  to  ask.  The  reported  observations 
of  a  learned  Judge  upon  the  subject^  so  much  relied  upon, 
must  be  read  in  connection  with  the  circumstances  of  the  case 
with  which  he  was  dealing;  one  can  hardly  think  that  they 
would  have  been  made  if  the  circumstances  of  that  case  had 
been  like  those  of  this  case.  In  this  case  the  fact  that  no  such 
question  was  asked  could  affect  only  the  weight  of  the  evid- 
ence, could  be  but  a  matter  for  the  consideration  of  the  jury, 
before  whom  it  was  doubtless  made  the  most  of. 

It  can  hardly  need  evidence  that  on  a  summer  day,  in 
rural  quietude,  men  working  not  very  many  car  lengths  from 
the  engine  could  hear  the  sound  of  the  whistle  or  bell,  the 
signal  intended  to  protect  them  from  injury. 

The  case  was  one  for  the  jury,  and  their  finding  upon 
til  at  question  cannot  rightly  be  displaced,  but  must  be  given 
effect  to. 

Their  finding  upon  that  question  was,  so  far  as  is  material, 
*•  in  not  giving  proper  warning,^^  which,  taken  by  itself,  alone 
might  be  too  indefinite  to  support  a  judgmenlt— and  in  any 
case  it  would  have  been  better  to  have  required  the  jury  to 
make  it  more  definite;  but  it  must  be  taken  in  connection 
with  the  evidence  and  with  the  charge  of  the  trial  Judge, 
which  make  it  plain  that  the  one  question  upon  this  branch  of 
the  case  was  whether  the  whistle  had  sounded.  .  .  .  '  So 
that  the  finding  is  in  effect  that  the  whistle  was  not  sounded, 
which  is  quite  enough  to  support  the  judgment. 

The  contention  that  there  was  no  reasonable  evidence  to 
support  the  finding  of  the  jury  that  the  cause  of  the  plain- 
tiff's son's  fall  was  not  a  risk  necessarily  incidental  to  his 
employment,  is  answered  by  the  finding  that  the  signal  was 
not  given,  for  it  cannot  be  said  that  the  workman  voluntarily 
imdertook  the  risk  of  such  negligence. 

The  damages  are  probably  double  the  amount  at  which  I 
would  have  assessed  them,  but  cannot  be  said  to  be  so  exces- 
sive that  the  Court  should  interfere;  a  new  assessment  would 
oause  an  expenditure  in  law  costs  going  a  considerable  way 
towards  half  of  the  $1,000 — profitable  to  neither  party. 
The  defendants  do  not  seem  to  have  relied  very  much  on  this 
point,  as  it  is  not  taken  or  mentioned  in  their  reasons  for  the 
appeal. 

I  would  dismiss  the  appeal. 
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December  12th,  1905. 
C.A. 

BOGART  V.  KOBEKTSON. 

Promissory  Note — Joint  and  /Several  Note — Release  of  Co- 
Maker — Reservation  of  Rights — Subsequent  Deed — Impli- 
cation— Contribution  between  Co-debtors — Knowledge  or 
Consent. 

Appeal  by  plaintiff  from  judgment  of  a  Divisional  Court 
(8  0.  L.  R.  261,  3  0.  W.  R.  758),  affirming  judgment  of 
Street,  J.^  at  the  trials  dismissing  action  as  against  defend- 
ant Tench.  The  action  was  brought  to  recover  the  balance 
due  upon  a  promissory  note  for  $1,500  made  by  defendant 
Tench  and  four  others,  on  29th  September,  1893,  in  favour  of 
j)jaintiff.  One  of  the  5  makers  was  absolutely  released  by 
plaintiff,  by  an  instrument  imder  seal.  There  was  no  re- 
servation of  rights  against  tlie  other  makers,  but  plaintiff 
sought  to  recover  against  defendant  Tench,  upon  the  ground 
that  it  was  intended  that  there  should  be  a  reservation,  and 
tl.at  this  was  recognized  by  a  subsequent  instrument  under 
seal,  to  which  the  maker  who  had  been  released  was  not  a 
party,  but  defendant  Tench  was,  whereby  it  was  stipulated 
that  the  individual  liabilities  and  indebtedness  of  defendant 
Tench  to  plaintiff  should  not  be  abandoned.  It  w^as  held  by 
the  Divisional  Court  that  defendant  Tench  was  discharged  by 
the  release  of  liis  co-maker,  and  that  the  effect  was  not 
changed  by  the  subsequent  instrument. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osleb.  Maclen- 
VAK,  Garrow,  and  Maclaren,  JJ.A. 

J.  Bicknell,  K.C.,  for  plaintiff. 

E.  E.  A.  DuVemet,  for  defendant  Tench. 

Moss.  C.J.O. : — The  main  difficulties  in  this  case  are 
due  to  the  nnmner  in  which  the  parties  presented  it  at  the 
irial. 

PlaintilV  sued  lo  i-eeover  payment  from  defendants  of  the 
amount  due  upon  a  joint  and  several  promissor^^  note  made 
])y  defendants  and  one  J.  E.  Souch  and  one  Charles  Lundy, 
payable  to  plaintiff.  The  defendant  Tench,  who  is  now 
the  only  respondent  in  this  appeal,  admitted  the  malrin<r 
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of  the  note,  but  alleged  amongst  other  defences  that  plaintiff 
had  '*  released  Oharles  Lundy,  A.  Eobertson,  and  J.  E.  Souch, 
three  of  the  joint  makers  of  the  note,  and  by  so  doing  has 
forfeited  her  right  to  recover  against  the  others/'  Before  trial 
the  action  was  discontinued  as  against  defendant  Robertson, 
and  judgment  was  entered  against  defendant  Scott  for  $1,500 
and  hifl  share  of  the  costs. 

At  the  trial  the  note  sued  on  was  put  m,  and  the  only 
other  evidence  put  in  consisted  of  3  instruments  dated  4th 
October,  1894,  10th  October,  1894,  and  21st  January,  1895, 
respectively.  Any  other  facts  bearing  on  the  case  are  to  be 
gathered  from  the  discussion  between  counsel  and  the  trial 
Judge.  It  is  to  be  regretted  that  more  pains  were  not  taken 
a'  the  trial  to  develop  the  facts  surrounding  and  bearing  upon 
the  transaction. 

The  question  between  the  parties  was,  whether,  having  re- 
gard to  the  instruTTients  in  evidence  defendant  Tench  was 
released  from  liability  upon  the  note. 

The  instrument  of  4th  October,  1904,  standing  alone, 
lends  considerable  support  to  defendant's  contention.  That 
instrument  was  undoubtedly  intended  to  apply  to  the  note 
now  sued  on  and  to  the  liability  of  J.  E.  Souch  thereunder. 
And  the  release  thereby  given  would  appear  at  first  sight  to 
operate  as  a  discharge  to  the  co-debtors  on  the  note. 

Although  the  terms  of  the  instrument  plainly  shew  the 
contemplation  of  the  parties  that  the  makers  of  the  notes 
therein  referred  to  except  J.  E.  Souch  were  to  remain  liable 
upon  them,  their  position  being  bettered  by  the  acquisition 
b}  the  holders  of  the  notes,  of  a  valuable  security  as  it  was 
supposed,  defendant  Tench  was  not  a  party  to  and  did  not 
sign  it. 

But,  if  it  be  made  to  appear  that  this  instrument  was 
but  one  act  in  a  transaction  to  which  defendant  Tench  gave 
his  assent  either  at  the  time  when  it  was  done,  or  afterwards 
with  knowledge  of  the  facts,  the  apparent  effect  of  the  in- 
strument is  done  away  with.  N"o  doubt  if  a  creditor  releases 
one  of  several  co-debtors  without  the  knowledge  or  consent 
of  the  others,  he  thereby  discharges  them.  But  does  not 
knowledge  and  consent  on  the  part  of  the  co-debtors  .alter  the 
position  which  the  parties  would  otherwise  occupy?  Tn  the 
absence  of  knowledge  or  consent  by  the  co-debtors,  the  creditor 
giving  a  discharge  to  one  may  still  preserve  the  liability  of  the 
others  by  express  stipulation  in  the  instrument  of  discharge. 
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As  explained  by  Patteson,  J.,  in  North  v.  Wakefield,  13  A.  & 
E.  636,  the  reason  for  requiring  this  stipulation  to  appear 
is  the  protection  of  the  debtor  who  is  released.  He  said  (p. 
541) :  "  The  reason  why  the  release  to  one  debtor  releases  all 
jointly  liable  is  because,  unless  it  was  held  to  do  so,  the  co- 
debtor,  after  paying  the  debt,  might  sue  him  who  was  released 
for  contribution,  and  so  in  effect  he  would  not  be  released, 
but  that  reason  does  not  apply  where  the  debtor  released 
agrees  to  such  a  qualification  of  the  release  as  will  leave  him 
liable  to  any  rights  of  the  co-debtor/'  But  if  a  debtor  con- 
sents to  his  co-debtor  being  discharged,  does  not  that  also 
involve  a  consent  not  to  look  to  the  co-debtor  for  contribu- 
tion ?  If  the  agreement  be  that  the  debtor  is  to  be  discharged, 
the  creditor  retaining  his  remedies  against  the  consenting 
co-debtors  without  recourse  by  them  to  their  co-debtor,  that  is 
carried  out  by  the  co-debtors  consenting  to  an  absolute  dis- 
charge. From  the  reports  of  the  cases  in  the  books  it  appears 
that  the  form  of  plea  of  discharge  by  a  release  to  a  co-debtor 
contained  the  allegation  that  it  was  given  without  the  know- 
ledge or  consent  of  the  defendant,  for  instance,  Nicholson  v. 
Brock,  4  A.  &  E.  675,  and  North  v.  Wakefield  (supra).  That 
the  same  form  of  plea  was  adopted  in  ilercantile  Bank  of 
Sydney  v.  Taylor,  [1893]  A.  C.  317,  appears  from  Lord 
Watson's  statement  of  the  case  on  p.  318.  The  absence  of 
knowledge  or  consent  seems  to  be  deemed  a  material  element 
of  the  defence. 

I  have  found  no  case  in  which  the  precise  point  in  this 
case  has  been  dealt  with,  but  T  am  unable  to  discover  any  rea- 
son why  the  principle  applied  to  sureties  in  cases  like  Mayhew 
V.  Crickett.  2  Swanst.  185,  and  Smith  v.  Winter,  4  M.  k  W. 
454,  should  not  be  applied  to  the  case  of  a  co-dob^or.  No  doubt, 
if  the  intention  and  effect  was  to  extinguish  the  debt  alto- 
gether, then  there  could  be  no  saving  of  rights  against  any  one, 
for  the  debt  is  gone.  But  here  it  is  quite  clear  that  there  was 
no  such  intention.  The  instrument  of  4th  October,  1894,  on 
it*^  face  shews  that  the  debt  was  to  continue.  One  object  of 
the  arrangement  was  to  further  secure  it  by  giving  the  credi- 
tor what  was  considered  a  valuable  asset  in  the  Light,  Heat, 
and  Power  Company. 

And  the  instrument  of  21st  January,  1895,  to  which  de- 
fendant Tench  is  a  party,  bhews  that  he.  as  well  as  his  co- 
makers in  the  note  to  plaintiff,  fully  understood  that  such 
was  the  intention.     It  is  therein  recited  that  the  parties  of 
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the  fourth  part — defendant  Tench  being  one  of  them — and 
J.  E.  Souch,  were  doeirous  that  the  liabilities  referred  to  in 
the  second  and  third  recitals — the  liability  to  plaintiff  on 
the  note  being  one  of  them — should  be  fully  paid,  and  with 
that  object  were  willing  that  the  Light,  Heat,  and  Power 
Company  should  assume  and  become  liable  for  the  indebted- 
ness. And  it  provides  that  the  property  of  the  Light,  Heat, 
and  Power  Company  shall  be  given  as  security,  subject  to  the 
prior  claims  of  other  parties,  and  that  the  company  shall  pay 
the  claims  within  a  named  period. 

Then  it  provides  that  the  individual  liabilities  and  in- 
debtedness of  the  parties  of  the  fourth  part — defendant 
Tench  amongst  others — to  the  parties  of  .  .  the  third 
part — ^the  plaintiff  amongst  others — as  existing  at  the  date 
of  the  agreement,  shall  not  be  released  or  abandoned,  but  are 
not  to  be  proceeded  with  unless  and  until  the  Light,  Heat, 
and  Power  Company  fail  to  carry  out  the  terms  of  the 
agreement. 

Lastly,  the  parties  of  the  fourth  part  agree  to  cause  all 
the  necessary  acts  to  be  done  by  the  directors  of  the  Light, 
Heat,  and  Power  Company,  for  the  due  carrying  out  of  the 
agreement.  By  this  it  appears  that  defendant  Tench  under- 
stood what  had  been  done  in  order  to  bring  about  the  arrange- 
ment by  which  the  Light,  Heat,  and  Power  Company  was 
brought  in  for  the  further  securing  of  plaintiff's  claim  with 
others.  The  instrument  is  consistent  throughout  with  an 
existing  liability  on  his  part,  only  postponed  by  virtue  of 
the  agreement  of  the  Light,  Heat,  and  Power  Company  to 
pay  in  the  first  instance.  And  the  words  "  as  existing  at  the 
date  hereof  "  should  be  read  in  their  natural  sense  as  apply-^ 
ing  to  the  debt  which  by  the  previous  parts  of  the  instrument 
defendant  Tench  had  recognized  as  a  subsisting  liability, 
which  he  was  desirous  should  be  fully  paid. 

The  proper  inference  is,. that  the  whole  arrar^2:ement  of 
which  the  release  of  J.  E.  Souch  formed  part,  was  come  to 
and  carried  out  with  the  knowledge  and  consent  of  defendant 
Tench.  That  being  so,  his  defence  that  the  giving  of  the 
release  to  J.  E.  Souch  discharged  him  cannot  be  given 
effect  to. 

These  appeared  to  be  the  proper  conclusions  upon  the 
record,  but  it  was  thought  proper,  in  fairness  to  defendant 
Tench,  as  well  as  for  the  satisfaction  of  the  Court,  to  direct 
that  evidence  should  be  given  as  to  the  circum stances  under 
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which  the  instrumeiits  of  4th  and  10th  October^  1894,  and 
2lBt  January,  iSiid,  were  executed,  oiid  of  eearch  for  the 
paper  referred  to  in  and  said  to  have  been  annexed  to  the 
latter  document  and  of  its  contents  if  it  could  not  be  found. 
This  evidence  was  given,  but  it  did  not  alter  the  complexion 
of  the  case  against  defendant  Tench.  On  the.  contrary,  it 
Has  calculated  to  strengthen  the  view  that  he  knew  of  the 
arrangement  throughout,  and  was  willing,  as  the  others  were, 
that  it  should  be  made,  thinking  as  they  all  did  that  it  was 
for  their  benetit.  He  says  that  when  he  executed  the  in- 
strument of  21st  January,  1895,  he  fully  understood  it — 
and  he  knew  at  that  time  that  J.  E.  Souch  had  been  released 
and  the  reason  for  it.  His  statement  that  he  believed  then 
tliat  he  was  discharged  from  liability  on  plaintiff's  note  is 
not  easy  of  credit  in  face  of  the  terms  of  the  instrument, 
and  it  is  more  likely  that  he  has  now  persuaded  himself  into 
that  belief  in  view  of  what  has  taken  place  during  this  litiga- 
tion. 

The  appeal  should  be  allowed  and  judgment  entered  for 
plaintiff  for  the  amount  properly  due  on  the  note,  with  costs 
other  than  those  of  taking  the  further  evidence,  as  to  which 
there  will  be  no  costs  to  either  party. 

OsLER,  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion, and  referred,  in  addition  to  the  cases  mentioned 
above,  to  27  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  p.  531; 
Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666;  Chitty  on  Contracts, 
12th  od.,  p.  773;  Ex  p.  Good,  5  Ch.  D.  46,  57;  Cocks  v. 
Nash,  9  Bing.  341;  Leake  on  Contracts,  3rd  ed.,  p.  799  et 
8(q.;  Re  Wolmershausen,  62  L.  T.  R.  541;  Brooks  v.  Stuart, 
^  A.  &  E.  854 ;  De  Colyar  on  Guarantees,  pp.  37,  434 ;  Smith's 
Mercantile  Law,  10th  ed.,  p.  584;  Brandt  on  Suretyship  and 
GimraTity.  3rd  ed.,  sec.  381 ;  Bank  of  Montreal  v.  Lingham, 
7  0.  L.  R.  164,  3  0.  W.  R.  182 ;  Ex  p.  Bishop,  15  Ch.  D.  400, 
417;  Cook  v.  Lister,  13  C.  B.  X.  S.  543,  594;  Robinson  v. 
Mann,  2  0.  L.  R.  63. 

ilAcijNVAX.  J.A.,  having  been  transferred  to  the  Su- 
preme Court  of  Canada,  took  no  part  in  the  judgment. 

G  \i:r;o^\  and  Maclaren,  JJ.A.,  concurred. 
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December  12th^  1905. 
C.  A. 

CAMPBELL  V.  GEORGE  N.  MORANG  &  CO.  .(LTD.). 

Master  and  iServani — Contract  of  Hiring — rublicaiion  of 
School  Books  by  Master — Production  and  Adaptation  by 
Servant — Original  ])  ark — rruperly  and  Benefit  of  Mas- 
ter— Contract — Confiiciing  Evidence — Profits, 

Appeal  by  plaintiff  from  judgment  of  Britton,  J.  (4  0. 
W.  R.  321),  dismissing  the  action  with  costs. 

A.  J.  Russell  Snow,  for  plaintiff. 

J.  H.  Moss  and  C.  A.  Moss,  for  defendants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  JJ.A.),  was  delivered  by 

Garrow,  J.A.  : — Plaintiff  is  described  in  the  statement 
of  claim  as  an  author  and  publisher  of  school  books,  and 
defendants  carry  on  business  at  the  city  of  Toronto  as  pub- 
lishers. 

The  action  was  brought  for  an  injunction  to  restrain  de- 
fendants from  continuing  the  publication,  disposing  of,  or  in 
any  way  dealing  with  a  certain  text  book  on  geography  of 
which  plaintiff  claimed  to  be  the  author,  and  from  using 
plaintiff's  name  in  their  business,  a  declaration  determining 
plaintiff's  interest  in  defendants'  business,  and  in  the  said 
book,  an  account  of  the  profits  of  the  sale  of  the  said 
book  and  of  the  educational  department  of  defendants'  busi- 
ness, and  for  payment;  and  in  the  alternative  for  payment 
to  plaintiff  for  his  services  and  the  use  of  his  name  in  con- 
nection with  the  said  book  and  business. 

The  defence  was  that  plaintiff  was  a  mere  employee  of 
defendants  at  a  salary  which  had  been  fully  paid  until  he  was 
dismissed  for  inattention  to  business,  and  that  any  work  done 
by  plaintiff  for  defendants  during  the  period  of  his  employ- 
ment was  done  in  the  ordinary  course  of  his  employment  and 
bj  consideration  of  the  said  remuneration,  and  that  plaintiff 
r either  has,  nor  acquired  by  agreement  or  otherwise,  any 
proprietary  or  other  rights  in  the  publications  produced  by 
defendants,  and  that  the  geography  book  referred  to  in  tlie 
statement  of  claim  was  published  with  plaintiff's  knowledge 
and  consent. 
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The  agreement  between  the  parties  was  wholly  verbal.  It 
was  made  between  plaintiff  on  the  one  side  and  Mr.  George 
N.  Morang  for  the  defendants  on  the  other,  and  neither  at 
the  time  it  was  .made  nor  subsequently  on  any  occasion  when 
it  was  spoken  of  was  any  one  else  present,  so  that  any  corro- 
boration of  the  one  side  or  the  other  must  be  found  if  at  all 
in  the  surrounding  circumstances. 

As  to  a  large  part  of  the  evidence  on  both  sides,  it  may 
be  said  that  there  is  no  serious  dispute  or  conflict.  Plaintiff 
applied  to  Mr.  Morang,  and  after  several  interviews  was 
placed  in  charge  of  defendants'  educational  department.  He 
was  a  gentleman  of  experience  and  considerable  literary  at- 
tainment, but  appears  to  have  been  out  of  steady  employment 
ai  the  time.  His  proposition  to  Mr.  Morang,  as  detailed  by 
himself,  was  to  organize  an  educational  department  and  to 
push  that  branch  of  the  business  by  obtaining  and  publishing 
new  school  books — and  that  he  proposed,  as  it  was  impossible 
to  tell  what  tlie  results  of  the  business  would  be,  to  leave 
the  remuneration  for  further  consideration  and  to  draw  in  the 
meantime  $15  per  week  as  an  allowance,  but  not  as  full  re- 
muneration, and  that  upon  this  understanding  he  was  told 
t-j  go  to  work,  which  he  did,  in  the  month  of  April,  1900.  He 
v/as  paid  $15  per  week  until  November,  1900,  when  the  pay- 
ment was  increased  to  $20  per  week,  which  he  was  paid  until 
November,  1902,  when  it  was  again  increased  to  $125  per 
month,  which  he  received  until  the  following  month  of  May, 
when  he  was  paid  a  month's  pay  in  advance  and  dismissed. 

The  defendants'  account,  as  deposed  to  by  Mr.  Morang, 
k  that  plaintiff  applied  to  him  for  employment,  saying  that 
h«  "  could  be  very  useful  to  me  .  .  could  do  proof  reading 
and  look  up  school  books,  and  do  anything  that  I  wanted,  in 
fact  said  he  could  be  very  useful  to  me  as  an  assistant.'' 
^1r.  Morang  agreed  to  consider  the  matter  and  afterwards 
told  plaintiff  to  come  on  to  work,  but  at  the  same  time 
warned  him  against  the  continuation  of  certain  habits  which 
had  apparently  injured  his  prospects  in  the  past,  and  when  he 
came  to  work  informed  him  that  he  could  not  afford  to  start 
him  at  more  than  $15  per  week,  which  plaintiff  willingly 
agreed  to  accept.  Nothing  was  agreed  as  to  the  future,  but 
Mr.  Morang  told  plaintiff  that  if  he  got  on  well  and  the  work 
proved  profitable  he  might  give  him  more  pay,  but  he  denied 
in  positive  terms  that  there  was  any  promise  or  agreement  for 
anything  beyond  the  stipulated  wage,  which  was  paid  as  a 
wage  and  not  as  an  allowance  or  on  account  as  claimed  hv 
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plaintiff.  There  was  thus  a  clear  conflict  of  evidence  between 
the  plaintiff  on  the  one  hand  and  Mr.  Morang  upon  the  other, 
a?  to  whether  under  the  arrangement,  whatever  it  was,  plain- 
tiff was  or  was  not  a  mere  employee  of  defendants,  having  no 
interest  in  the  profits,  and  to  whom  the  wages  paid  were 
so  paid  as  in  full  discharge.  Nothing  was  apparently  said 
when  the  arrangement  was  first  entered  into  about  copyright, 
nor  indeed  about  the  preparation  or  publication  of  books 
in  which  there  would  or  might  be  copyright.  That  question 
arose,  if  at  all,  afterwards,  but  it  is  not  disputed  that  at  no 
time  did  Mr.  Morang  or  defendants,  whom  he  represented  in 
the  negotiations,  agree  to  pay  a  royalty  or  recognize  in  any 
way  plaintiff's  alleged  interest  in  the  copyright  in  question. 
Nor  is  it  disputed  that  with  respect  to  a  somewhat  similar 
claim  made  by  plaintiff  to  copyright  in  a  grimer  also  pub- 
lished under  his  auspices  by  defendants,  defendants  abso- 
hitely  refused  to  recognize  his  claim,  in  which  refusal  plain- 
tiff acquiesced. 

The  main  question  is,  of  course,  what  was  the  original 
arrangement.  Was  it  a  mere  hiring,  or  was  it  something 
more?  For  if  the  former,  there  would  be  no  legal  difficulty 
in  the  way  of  the  copyright  in  question  becoming  the  exclu- 
sive property  of  defendants,  although  the  actual  work  of 
authorship  was  done  by  plaintiff,  providing  such  work  was 
done  for,  and  paid  for  by,  the  defendants.  The  questions  in 
isfiue  were  purely  questions  of  fact,  and  the  burden  of  proof 
was  of  course  upon  plaintiff,  and  in  the  conflict  of  testimony 
Britton,  J.,  accepted  the  story  as  told  by  Mr.  Morang  and 
dismissed  the  action. 

Under  these  circumstances,  plaintiff  in  appealing  to  us 
assumed  at  best  a  task  of  considerable  difficulty.  The  trial 
Judge  believed  and  by  his  judgment  has  accredited  defend- 
ants' witness,  and  has  necessarily  by  doin^  so.  since  there  was 
manifest  conflict,  discredited  plaintiff.  The  only  corrobora- 
tion to  be  found  is  in  the  surrounding  circumstances,  and 
unless  we  can  clearly  see  that  in  dealing  with  these  there  has 
been  oversight  or  error,  we  sitting  in  appeal  should  not  inter- 
fore.  And  after  giving  the  matter  my  very  best  considera- 
tion I  find  myself  wholly  unable  to  reach  such  a  conclusion; 
on  the  contrary,  I  think  the  Judge  reached  the  proper  con- 
clusion under  all  the  circumstances. 

There  was  to  begin  with  no  improbability,  in  plaintiff's 
•then    circumstances,    in    his   ientering    defendants'    services 
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simply  as  an  employee  at  the  fixed  and  not  unreasonable  sal- 
ary of  $15  per  week.  He  was  then  about  64  years  of  age,  and 
was  not  in  steady  or  as  one  might  think  even  congenial  em- 
plo3rment  to  a  gentlemian  of  his  attainments,  as  an  account- 
ant's clerk.  He  had  acquired,  as  he  himself  admits,  if  not  a 
habit,  at  least  the  reputation  of  a  habit  of  occasional  intem- 
perance, which  doubtless  interfered  to  some  extent  with  his 
prospects.  Nor  was  there  any  improbability  in  the  fact  that 
to  increase  his  usefulness  and  so  earn  the  increased  pay  which 
Mr.  Morang  had  conditionally  promised,  he  should  engage 
with  the  defendants'  consent  in  the  preparation,  at  their 
expense  and  for  their  exclusive  benefit,  of  the  school  books 
which  were  afterwards  published.  The  amount  of  author- 
ship involved  was  not  large  in  either  book,  consisting  in  the 
case  of  the  geography,  the  only  one  in  question  in  this  action, 
in  adapting  a  well  known  work  in  use  in  the  United  States  to 
the  use  of  Canadian  schools,  and  for  the  use  of  which  de- 
fendants had  agreed  to  pay  to  the  United  States  publishers  a 
ccusiderable  royalty.  And  a  circumstance  of  very  consider- 
able importance  in  this  connection  is  the  undisputed  fact 
that  plaintiff  himself  applied  for  and  obtained  the  copyright 
in  defendants'  name,  and  not  in  his  own,  for  this  geography, 
and  this  apparently  in  the  discharge  of  what  he  then  regarded 
simply  as  his  duty  and  not  in  consequence  of  any  direction  by 
defendants.  And  finally  there  is  the  fact  that  throughout  the 
engagement  payments  first  of  $15  per  week,  afterwards  of 
$20  per  week,  and  finally  of  $125  per  month,  were  regularly 
made  by  defendants  to  plaintiff  apparently  as  salary,  and  that 
the  last  pa^-meut  of  all  which  was  made  by  a  cheque  is  ex- 
pressed to  be  in  full  to  date.  Against  these  circumstances 
confirmatory  of  defendants'  position,  there  are  the  facts  about 
the  plaintiff's  letters  which  indicate  at  least  that  he  did  not 
regard  the  arrangement  as  final.  The  first  of  these  is  not 
produced,  but  is  referred  to  in  Mr.  ^Morang's  letter  of  28th 
May,  1900,  in  which  ;Mr.  Morang  says:  "I  trust  you  will 
have  no  fear  but  I  will  do  what  is  right.  I  want  some 
indication  that  the  educational  department  will  be  paying 
and  aggressive." 

The  second  is  dated  29th  April,  1901,  and  refers  to  a  con- 
versation had  on  the  previous  Saturday  with  Mr.  Morang. 
In  it  plaintiff  certainly  makes  a  proposal  looking  to  a  share 
in  the  profits  and  a  royalty  in  addition  to  the  fixed  payment 
of  $20  per  week  which  he  was  then  receiving.  But  defend- 
ants deny  having  received  this  letter,  and  plaintiff  admits 
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that  Mr.  Morang  afterwards  refused  to  recognize  the  claim 
for  royalty,  and  at  least  refrained  from  entering  into  any 
agreement  based  upon  the  proposals  contained  in  that  letter. 
It  being  admitted  that  no  agreement  of  the  nature  contem- 
plated by  the  letter  was  ever  made,  its  only  use,  even  if  it 
had  been  received,  would  be  to  indicate  tha^the  question  of 
payment  for  his  services  was  at  large  and  was  not  concluded 
by  the  fixed  payments  which  plaintiff  had  from  time  to  time 
received,  and  the  same  may  be  said  of  plaintiflPs  first  letter. 
They  would  not  separately  or  together  prove  or  help  to  prove 
that  plaintiff  was  entitled  to  a  share  in  the  profits,  or  to  an 
interest  in  the  copyright,  and  upon  the  question  of  quantum 
meruit  there  would,  in  my  opinion,  be  very  great  difficulty 
in  contending  upon  the  whole  evidence  that  plaintiff  was  not 
reasonably  well  paid  for  all  his  services.  But  apart  from  that 
and  as  bearing  on  the  main  question  there  is  the  fact  that 
after  the  last  letter  and  after  Mr.  Morang^s  refusal  to  con- 
sider plaintiff's  proposition,  plaintiff  remained  in  defendants' 
service  for  many  months,  regularly  receiving  without  protest 
the  weekly  and  finally  monthly  payment  before  mentioned — 
the  final  increase  from  $20  per  week  to  $125  per  month  hav- 
ing been  made  as  late  as  November,  1902,  or  7  months  after 
his  letter  of  29th  April,  1902,  and  evidently  long  after  he 
knew  that  his  proposition  would  not  be  accepted. 

Upon  the  whole  I  think  the  appeal  fails  and  must  be  dis- 
missed with  costs. 


December  12th.  1905. 
C.A. 
REX  V.  WALTON. 

Criminal  Law — Arrest  of  Prisoner  in  Foreign  Countrif  with- 
out Warrant — Detention  and  Bctnrn  to  Ontario  to  Answer 
Charge  of  Theft-^Haheas  Corpus — Cxistody  vvder  Oral 

Remands — Justice   of   the    Peace Turii^dirfion — Pnlicp 

Magistrate. 

Appeal  by  prisoner  from  order  of  Mi:RFniTTT.  P. J.,  re- 
manding him  to  custody. 
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Upon  the  affidavit  of  the  prisoner,  who  was  described  as 
of  the  city  of  Toronto  in  the  count}'  of  York,  engineer,  a 
writ  of  habeas  corpus  directed  to  the  keeper  of  the  common 
gaol  of  the  county  of  York  was  granted  by  Teetzel,  J.,  on 
13th  November,  1905,  returnable  before  the  presiding  Judge 
in  Chambers.  It  appeared  from  the  affidavit  that  on  the 
morning  of  10th  November  the  prisoner  was  arrested  in  Buf- 
falo, N.Y.,  at  the  house  of  one  F.  W.  Scott,  by  an  officer  of 
the  Buffalo  police  force,  on  the  strength  of  a  telegram  from 
Toronto  stating  "  A  man  named  A.  R.  Walton  representing 
himself  as  F.  W.  Scott  is  wanted  here  in  Toronto— secure  him 
if  possible;"  that  this  officer  and  another  took  him  to  the 
police  station  in  Buffalo,  where  he  was  searched,  his  money 
and  the  keys  of  his  luggage  taken  from  him,  and  his  luggage 
searched;  that  about  6.30  p.m.  on  the  same  day  detective 
Mackie  of  the  Toronto  police  force  came  for  him,  into  whose 
custody  he  was  then  transferred  by  the  officers  at  the  Buffalo 
police  station;  th-at  he  was  never  taken  before  any  judicial 
authority  competent  to  direct  his  return  from  New  York 
State  to  Canada,  and,  as  he  verily  believed,  there  was  no  in- 
formation laid  before  any  judicial  authority  which  alleged 
that  he  had  committed  any  extraditable  offence;  that  he  did 
not  know  that  if  he  had  been  charged  with  an  extraditable 
offence  he  could  not  be  removed  from  the  State  without  an 
opportunity  of  applying  for  a  writ  of  habeas  corpus ;  and  that 
he  was  now  on  11th  November,  1905,  detained  in  close  cus- 
t(idy  of  the  keeper  of  the  common  gaol  of  the  count}'  of  York 
under  a  warrant  of  remand,  of  which  a  copy  was  annexed  to 
the  affidavit,  having  been  brought  to  the  gaol  by  Mackie  on 
]  0th  Xovember  from  said  city  of  Buffalo. 

The  writ  with  the  gaoler's  return  thereto  was  filed  on  14th 
November.  The  latter  set  forth  and  annexed  as  the  only 
cause  of  detention  a  warrant  of  remand  dated  11th  November, 
1905,  under  the  hand  and  seal  of  Ambrose  Kent,  J.P.,  which 
recites  that  the  prisoner  "  was  this  day  brought  before  the 
undersigned  Ambrose  Kent,  a  J.  P.  for  the  city  of  Toronto, 
•ctintr  for,  at  the  request,  and  in  the  absence  of  George  Taylor 
Denison,  Esquire,  police  magistrate,  for  that  he  on  1st  Novem- 
ber, 1905,  at  the  city  of  Toronto,  unlawfully  did  steal '' 
(sic),  and  remands  him  into  custody  until  13th  November, 
1906. 

A  further  affidavit  of  the  prisoner  was  filed  on  14th 
November  verifying::  (1)  Copy  of  the  information  and  com- 
plaint of  A.  G.  ^lackio  taken  on  11th  November,  1905,  before 
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tent,  J.P.  for  the  city  of  Toronto,  acting  for,  at  the  writ- 
ten request,  and  in  the  absence  of  the  police  magistrate,  charg- 
ing the  prisoner  with  the  theft  on  Ist  November  of  certain 
property  of  one  Mack.  (2)  Copy  of  an  information  by  the 
same  complainant  taken  on  11th  November  by  Kent,  J.P., 
acting  as  before,  charging  the  prisoner  with  having  on  1st 
November  obtained  by  false  pretences  certain  described  prop- 
erty of  Eyrie  Brothers  with  intent  to  defraud.  (3)  Copy 
of  an  information  by  one  L.  H.  Luke  taken  on  6th  Novem- 
ber, 1905,  before  George  Taylor  Benison,  Esquire,  police 
magistrate  for  the  city  of  Toronto,  charging  the  prisoner  with 
having  on  1st  November,  1905,  obtained  by  false  pretences 
certain  property  described  from  Ambrose  Kent  &  Son,  Lim- 
ited, with  intent  to  defraud.  (4)  Copy  of  an  information 
by  one  W.  H.  Harvey,  taken  on  the  6th  November  before  the 
police  magistrate,  charging  the  prisoner  with  the  theft  on  2nd 
November,  1905,  of  certain  articles  described,  the  property 
df  the  Julian  Sale  Leather  Co. 

At  the  foot  of  each  of  these  informations  remands  were 
noted  from  11th  to  13th  and  from  13th  to  17th  November. 

The  affidavit  went  on  to  repeat  some  of  the  matters  stated 
in  the  defendant's  first  aflSdavit,  and  added  that  the  Ambrose 
Kent,  before  whom  two  of  the  charges  were  laid,  was  the  same 
person  whose  firm  the  defendant  had  been  alleged  to  have 
defrauded  and  the  Ambrose  Kent  who  remanded  him  on  the 
11th  instant. 

An  affidavit  by  the  prisoner's  counsel,  sworn  on  14th 
November,  verified  copies  of  two  warrants  for  the  arrest  of 
the  prisoner  issued  by  the  police  magistrate  on  6th  Novem- 
ber, one  upon  information  No.  (4)  of  the  same  date  for  theft 
from  the  Julian  Sale  Leather  Co.,  Limited,  and  the  other 
upon  information  No.  (3)  also  of  the  same  date,  for  obtain- 
ing property  from  Kent  &  Sons  by  false  pretences. 

The  deponent  further  stated  that  the  former  was  a  copy 
0/  the  warrant  under  the  supposed  authority  of  which  the 
prisoner's  arrest  was  made  on  teleorram  in  Buffalo  on 
10th  November,  and  that  the  charges  dated  11th  November, 
Nos.  (1)  and  (2)  supra,  were  not  laid  until  after  defend- 
ant's remand  at  the  police  court  on  that  day. 

On  16th  November  a  further  return  dat^  15th  Novem- 
ber was  made  by  the  gaoler  to  the  writ  of  habeas  corpus, 
annexing  four  additional  warrants  of  remand  dated  13th 
November,  under  the  hand  and  seal  of  Geojge  T.  Denison, 
Esquire,  police  magistrate,  on  which  he  held  and  detained 
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the  prisoner.  These  several  remands  appeared  to  be  upon  the 
charges  mentioned  in  the  several  informations  already  set 
forth. 

On  the  motion  for  the  prisoner's  discharge,  upon  filing 
cf  the  writ  of  habeas  corpufi  and  the  returns  thereto,  the 
foregoing  papers  were  before  the  Court  and  also  an  afiBdavit 
of  Mackie,  the  constable  who  brought  the  prisoner  from  Buf- 
falo. The  deponent  stated  that  he  went  to^Buffalo  for  the 
purpose  of  bringing  Walton  to  Toronto,  and  that,  when  he  saw 
him,  Walton  informed  him  that  he  was  ready  and  willing  to 
return,  and  that  afterwards  when  on  the  train  with  him  he 
"  learned  from  him  "  that  lie  knew  he  could  not  be  brought 
to  Toronto  unless  "  voluntarily  consented ''  without  extradi- 
tion proceedings  being  taken. 

The  motion  was  refused  and  the  prisoner  remanded. 

On  the  appeal  J.  B.  MacKenzie,  for  the  prisoner,  argued 
that  the  prisoner,  having  been  wrongfxdly  arrested  at  Buffalo 
and  forcibly  brought  into  Canada  against  his  will  and  not 
under  the  provisions  of  the  Extradition  Treaty,  was  now 
unlawfully  in  custody  under  any  charge  at  that  time  or  after- 
wards made  against  him  in  respect  of  an  offence  theretofore 
committed  in  this  country;  that  the  remand  by  Kent,  J. P., 
mentioned  in  the  first  return  of  the  gaoler  to  the  writ  was 
illegal,  the  magistrate  having  no  authority  to  act  but  in  the 
absence  as  well  of  the  deputy  police  magistrate  as  of  the 
police  magistrate,  which  did  not  appear  in  the  warrant  of 
remand;  that  the  custody  under  that  remand  being  illegal 
tlie  prisoner  could  not  be  detained  under  any  subsequent  war- 
rant of  remand  upon  the  same  charge ;  and  that  the  remands 
•  of  13th  November  were  verbal  remands  only,  whereas,  being 
for  more  than  3  clear  days,  they  should  have  been  by  warrant. 

J.  K.  Cartwright,  K.C.,  for  the  Crown. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osleb,  Gab- 
iiow,  Maclaben,  JJ.A.,  and  Mabee,  J.),  was  delivered  by 

OsLER,  J.A. : — We  do  not  see  that  any  sufficient  ground 
has  been  made  out  to  entitle  the  prisoner  to  hie  discharge. 
The  prisoner  was  before  the  police  magistrate  upon  a  pre- 
liminary investigation.  We  cannot  inquire  into  the  circum- 
stances under  which  he  was  brought  into  this  coimtry,  and 
^fr.  MacKenzie  roncederl  that  the  only  authorities  he  could 
find  were  aeainst  him  on  this  point:  Sattler^s  case,  1  Dears. 
iK  B.  520.  r>4fi:  Ex  p.  Scott,  9  B.  &  C.  446;  Ker  v.  Illinois. 
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119  U.  S.  436;  Eex  v.  Whitesides,  8  0.  L.  B.  622,  4  0.  W. 
E.  113,  237.  These  cases  or  some  of  them  shew  that  the  remedy 
for  the  illegal  arrest  and  the  kidnapping  of  the  prisoner  is  by 
proceedings  at  the  instance  of  the  government  of  the  foreign 
country  whose  laws  have  been  violated  or  €it  the  suit  of  the 
'  party  injured  against  the  trespasser.  If  he  is  found  in  this 
country  charged  with  a  crime  committed  against  its  laws, 
it  is  the  duty  of  our  Courts  to  take  care  that  he  shall  be 
amenable  to  justice,  subject  of  course  to  the  provisions  of  the 
extradition  laws  if  he  has  been  surrendered  by  the  foreign 
state  and  brought  here  as  the  result  of  proceedings  duly  taken 
under  them. 

Then  as  to  the  remands:  The  remand  warrant  first  re- 
turned by  the  gaoler  may  be  irregular  on  the  ground  that  the 
justice  of  the  peace  had  no  jurisdiction  to  act  except  in  the 
absence  of  both  police  magistrates,  as  well  as  on  other  grounds, 
i\nd  so  also  may  be  the  information  taken  before  the  same 
justice  on  11th  November.  As  to  this,  however,  there  being, 
as  we  think,  other  sufficient  grounds  shewn  for  the  prisoner's 
detention,  it  is  not  necessary  to  express  an  opinion.  There  are 
two  informations,  taken  on  6th  Xovember,  to  the  regularity 
o^*  which  no  exception  can  be  taken,  in  the  proceedings  upon 
which  the  prisoner  was  before  the  police  magistrate  on  13th 
Xovember.  Keniands  are  noted  upon  both  of  these  from 
11th  to  13th  November,  and  these  not  being  for  more  than 
three  clear  days  might  properly  have  been  verbal  remands: 
Criminal  Code,  sec.  586  (c).  One  of  these  may  have  been 
and  probably  was  the  remand  mentioned  in  and  annexed  to 
the  gaoler's  first  return,  the  remand  by  Kent,  J.P.,  upon  in- 
formation No.  4  of  W.  n.  Harvey  for  theft  from  the  Julian 
Sale  T.eather  Company,  the  warrant  issued  upon  which  is 
sworn  to  have  been  that  upon  the  supposed  authority  of  which 
the  telegram  was  sent  instructing  defendant's  arrest  in  Buf- 
falo. 

By  whom  however  the  remand  indorsed  upon  information 
Xo.  3  of  W.  H.  Luke,  from  11th  to  13th  Xovember,  was 
made,  we  arc  not  informed  nor  can  we  intend  anything  against 
it.  There  is  no  warrant  returned  in  respect  of  it,  and,  as  a 
verbal  remand  for  a  time  not  exceeding  three  clear  days,  it 
was  authorized  hy  the  Codo.  as  already  pointed  out.  The 
prisoner  was  before  the  police  magistrate  at  the  expiration  of 
that  remand  on  13th  Xovember,  and,  for  anvthing  we  can 
see  to  the  contrary,  was  then  in  lawful  custody  upon  the 
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BEX  V.  LACELLE. 
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Criminal  Law — Summary  Trial  —  Election  of  Accused — 
Am^endment  of  Charge — Substitution  of  Earlier  Date  for 
Offence — Seduction  of  Oirl  under  Sixteen — Necessity  for 
New  Election. 

Defendant  was  charged  before  the  police  magistrate  at 
Ottawa  under  sec.  181  of  the  Criminal  Code,  with  having, 
on  or  about  9th  January,  1905,  at  the  township  of  Gloucester, 
in  the  county  of  Carleton,  seduced  and  having  had  illicit 
connection  with  one  Begina  Gagn^,  a  girl  of  previously  chaste 
character,  of  or  about  the  age  of  14  years  and  under  the 
age  of  16  years.  The  evidence  shewed  that  the  offence  had 
been  committed  at  Ladouceur's  hotel  in  the  township  of 
Gloucester  on  the  day  named,  and  the  accused  was  committed 
for  trial.  He  was  brought  before  the  County  Judge  and 
elected  to  be  tried  by  him  forthwith,  without  a  jury,  under 
sec.  767  of  the  Code. 

Before  the  magistrate  Regina  Gagn^  swore  that  the  first 
illicit  connection  she  had  with  any  man  was  with  Laeelle  on 
9th  January  at  Ladouceur's  hotel.  Before  the  County  Judge 
she  swore  that  not  only  had  she  had  connection  with  him  there 
CD  that  occasion,  but  that  she  had  previously  had  connection 
with  him  at  Rockcliffe  in  the  same  township,  some  two  miles 
distant  from  Ladouceur's,  on  the  3rd  of  the  same  month,  and 
that  this  was  her  first  connection  with  any  man. 

Counsel  for  the  prosecution  asked  leave  to  amend  by 
cl^.anging  the  date  from  the  9th  of  January  to  the  3rd,  on 
the  groimd  of  its  being  a  variance  between  the  evidence  given 
and  the  charge.  Counsel  for  the  accused  opposeci  this,  con- 
tending that  it  was  a  new  charge,  and  if  admissible  at  all 
would  be  so  only  under  sec.  773  of  the  Code,  and  that  the 
accused  should  have  the  privilege  of  electing  whether  he 
would  be  tried  by  the  Judgo  or  by  a  jury  on  this  new  charge. 
The  Judge  allowed  the  amendment  and  refused  the  accused 
the  privilege  of  a  new  election.  Counsel  for  the  accused 
then  retired  from  the  case,  and  the  accused  was  found  guilty. 
The  Judge  reserved  for  this  Court  the  two  questions:  (1) 
whether  he  had  power  to  make  the  amendment:  and   (2) 
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whether  the  accused  had  the  right  to  elect  whether  he  would 
be  tried  on  the  amended  charge  by  the  Judge  or  by  a  jury. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  J  J.  a.,  and  Teetzel,  J. 

E.  Mahon,  Ottawa,  for  defendant. 

J.  B.  Cartwright,  K.C.,  for  the  Crown. 

OsLER,  J.A. : — 1  should  be  glad  to  have  seen  my  way  to 
upholding  this  conviction.    From  one  point  of  view,  that  is  to 
say,  if  the  date  of  the  charge  be  disregarded,  it  is  arguable  that 
the  amended  charge  on  which  the  prisoner  was  convicted  was 
in  substance  the  same  as  that  on  which  he  had  elected  to  be 
tried,  namely,  the  having  illicit  connection  with  a  girl  of 
previously  chaste  character  of  or  above  the  age  of  14  years 
and  under  the  age  of  16  years,  and  within  one  year  before 
the  commencement  of  the  prosecution.     I   have  not  been 
entirely  free  from  doubt  during  the  consideration  of  the 
case  how  the  questions  submitted  by  the  special  case  or  one 
of  them  should  be  answered.    I  have,  however,  reverted  to  the 
opinion  I  had  formed  at  the  conclusion  of  the  argument 
that  the  prisoner  ought  not  to  have  been  tried  upon  the 
charge  as  amended  without  having  had  an  opportimity  of 
electing  whether  he  would  be  tried  thereon  with  or  without 
a  jury.    He  was  charged  before  the  magistrate  with  having 
committed  the  offence  on  the  J)th  January.     He  was  com- 
mitted for  trial  on  that  charge.     On  that  charge  he  was 
indicted  before  the  Judge  and  on  that  charge  he  elected  to  be 
tried.     If  on  the  9th  January  the  girl  was  not  of  previously 
chnste   character,    that   fact   was   an    answer   and    complete 
defence  to  the  charge.     But  when  tlie  charfjp  was  amended, 
and  the  date  of  the  illicit  connection  shifted  to  the  3rd  Janu- 
ary, one  of  the  facts  involved  in  the  case  was  different,  and 
the  (]uestion  was  whether  the  girl  had  then  the  status  of 
chastity  and  not  whether  tliat  was  her  status  on  9th  Januan\ 
Upon  tlie  oharofo  as  thus  amended  the  prisoner's  defence  would 
necessarily  he  difFc  rent,  and  he  mi^ht  not  be  prepared  with 
evidence  of  the  crirrs  unohastity  at  the  earlier  date. 

The  offence  is  one  which  can  only  be  committed  once  with 
the  same  oirl.  The  char^re,  therefore,  cannot  be  laid  with  a 
diversis  diebus,  and  the  dofence  of  the  person  charged,  in 
roforenr^e  to  the  GfirlV  previous  chastity,  necessarily  varies? 
with  the  date  selected  by  tlie  Crown  as  that  on  which  thev 
v'ill  prove  that  th(»  ofTcnce  was  committed.     Therefore,  when 
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the  date  is  specified  either  in  the  indictment  or  particulars  it 
becomes  material  to  the  charge,  and  the  indictment  cannot 
be  amended  and  in  effect  a  new  charge  substituted  without 
giving  the  prisoner  an  opportunity  of  electing  how  he  will 
be  tried  on  that  charge.  The  cases  of  Goodman  v.  Reginam, 
3  0.  E.  18,  and  Rex  v.  Carriere,  6  Can.  Crim.  Cas.  5,  shew 
that  where  a  charge  is  substituted  before  the  Judge  under 
sec.  773  of  the  Code  for  that  on  which  the  prisoner  has  been 
committed  and  on  which  he  has  elected  to  be  tried  before 
the  Judge,  or  another  charge  has  been  added,  he  must  be 
again  arraigned  and  put  to  his  election  and  waive  his  jury 
before  he  can  be  tried  by  the  Judge  on  such  new  or  sub- 
stituted charge. 

The  first  question  submitted  by  the  learned  Judge  must 
be  answered  in  aflirmative,  but,  as  the  second  must  be  also 
answered  in  the  affirmative,  and  the  prisoner  was  denied  the 
right  of  election,  the  conviction  must  be  quashed. 

Maolaeen,  J.A.,  gave  reasons  in  writing  for  the  same 
conclusion,  citing,  in  addition  to  the  cases  mentioned  above, 
Bex  V.  Walsh,  7  0.  L.  R.  149,  8  Can.  Crim.  Cas.  101,  3  0. 
W.B.  31 ;  notes  by  Mr.  Greaves,  Q.C.,  on  the  Imperial  statute 
14  &  15  Vict.  ch.  100 ;  Regina  v.  Weir,  3  Can.  Crim.  Cas.  at 
p.  268 ;  Archbold's  Crim.  Pldg.,  22nd  ed.,  p.  58  et  seq. ; 
Rescoe's  Criminal  Evidence,  12th  ed.,  p.  182;  Russell  on 
Crimes,  6th  ed.,  p.  53. 

Moss,  C.J.O.,  Garrow,  J.A.,  and  Teetzel,  J.,  concurred. 


December  12th,  1905. 
C.A. 

RANDALL  v.  OTTAWA  ELECTRIC  CO. 

Negligence — Electricity — Use  of  Pole  by  Stranger — Liability 
— Findings  of  Jury — Cause  of  Action — Claim  of  Wife  for 
Injury  to  Husband, 

Appeal  by  defendants  Aheam  and  Soper,  Limited,  from 
the  judgment  of  Britton,  J.,  4  0.  W.  R.  240,  upon  the 
findings  of  a  jury,  in  favour  of  plaintiff  Thomas  E.  Randall 
for  $500  and  in  favour  of  plaintiff  Ellen  Randall  for  $2,000. 

W.  R.  Riddell,  K.C.,  and  C.  Murphy,  Ottawa,  for  appel- 
lants. 

A.  E.  Fripp,  Ottawa,  for  plaintiffs. 
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The  judgment  of  the  Court  (Osleb,  Gabbow,  and  Mac- 
LAREX,  JJ.A.),  was  delivered  by 

OsLER,  J.A. : — ^The  action  was  originally  brought  by 
Thomas  E.  Bandall,  by  his  next  friend  W.  D.  Jones,  and 
Ellen  Sandall,  his  wife,  as  plainti&y  against  the  Ottawa 
Electric  Company  and  Aheam  and  Soper,  Limited,  as  de- 
fendants. The  statement  of  claim  set  forth  that  the  plain- 
tiff Thomas  for  some  time  prior  to  19th  September,  1901, 
was  employed  as  a  linesman  with  defendants  the  electric 
company,  and  that  on  that  day  he  was  sent  by  his  employers 
to  do  some  work  on  a  pole  carrying  their  wires  situate  on  the 
south  side  of  Wellington  street  at  the  comer  of  O'Connor 
street  in  the  city  of  Ottawa,  and  while  engaged  in  working 
thereon  at  or  near  the  top  he  came  in  contact  with  some  live 
wires  which  had  been  negligently  fixed  thereto  by  defendants 
Aheam  and  Soper,  whereby  he  was  thrown  to  the  ground  and 
was  severely  and  permanently  injured  and  lost  the  use  of  his 
reason  and  was  confined  in  an  asylum  for  the  insane.  The 
particular  acts  of  negligence  relied  on  are  then  set  forth,  and 
the  ground  on  which  it  is  alleged  that  defendants  Aheam  and 
Soper  are  liable  is,  that  they  know  or  ought  to  have  known 
that  other  electric  and  telephone  companies  had  wires  at- 
tached to  the  pole  in  question,  and  that  their  workmen  would 
have  occasion  to  work  thereon,  and  knew  or  ought  to  have 
known  that  the  wires  placed  by  them  were  so  negligently 
and  improperly  constructed  as  to  be  dangerous  to  any  one 
working  on  the  pole.  The  liability  of  the  Ottawa  Electric 
Company  was  placed  on  the  ground  of  their  failure  to  dis- 
cover the  dangerous  condition  of  the  place  at  which  plain- 
tiff Thomas  was  instructed  to  work,  etc.  Plaintiff  Ellen 
RandalPs  cause  of  action  or  damage  is  alleged  to  be  that  by 
reason  of  the  injury  to  her  husband  she  and  her  children 
have  lost  their  sole  means  of  support  and  maintenance,  and 
have  been  otherwise  damnified.     .     .     . 

The  defendants  Aheam  and  Soper,  Limited,  pleaded 
denying  all  negligence  and  alleging  that  at  the  time  of  the 
accident  plamtiff  Thomas  was  a  trespasser  who  had  climbed 
upon  the  pole  from  which  he  fell,  without  any  right  or  au- 
thority to  do  so.  They  also  pleaded  that  the  accident  was 
caused  by  the  plaintiff  Thomas  Eandairs  own  negligence,  etc. 

The  case  has  been  twice  tried.  At  the  first  trial  the  ac- 
tion was  dismissed  at  some  stage  against  the  Ottawa  Electric 
Co.,  but  as  to  the  defendants  Aheam  and  Soper,  Limited,  the 
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jnry  found  that  they  had  been  guilty  of  negligence  in  certain 
specified  particulars,  and  assessed  damages  at  $3,000  in  fa- 
vour of  both  plaintiflEs.  They,  however,  omitted  to  answer 
the  question  whether  plaintiff  Thomas  had  been  guilty  of 
contributory  negligence.  By  the  trial  Judge  and  by  a  Divi- 
sional Court  (6  0.  L.  R  C21,  2  0.  W.  R.  146),  this  was 
treated  as  a  disagreement,  so  that  the  case  stood  to  be  tried 
a  second  time.  The  defendants,  contending  that  there  was 
no  evidence  of  negligence  or  breach  of  duty  on  their  part  to 
the  plaintiffs,  obtained  leave  to  appeal  (2  0.  W.  E.  173)  on 
the  condition  that  it  was  to  be  assumed  that  the  answers  of 
the  jury  were  complete,  and  that  they  had  found  for  the 
plaintiffs  on  the  point  of  contributory  negligence,  and  that 
judgment  had  been  entered  in  their  favour  for  $3,000,  as  at 
the  trial  it  might  properly  have  been  entered  if  all  the  ques- 
tions had  been  answered.  The  only  question  of  law  and  of 
fact  open  on  the  appeal,  therefore,  was  whether  there  was  evi- 
dence on  which  the  findings  could  be  supported.  This  Court 
held  (6  0.  L.  E.  625,  2  0.  W.  E.  1022)  that  upon  the  facts,  as 
disclosed  in  the  evidence,  and  as  they  were  treated  by  counsel 
upon  the  argument,  there  was  no  evidence  of  the  neglect  of 
any  duty  owed  by  the  defendants  to  the  plaintiff,  and  the  ac- 
tion was  accordingly  dismissed.  Had  we  taken  the  view  of 
the  facts  which  seems  to  have  subsequently  commended  itself 
to  the  Supreme  Court,  the  plaintiffs  must  under  the  condi- 
tions imposed  by  our  order  giving  leave  to  appeal  have  had 
judgnfent  for  the  damages  assessed  by  the  jury.  The  plain- 
tiffs appealed  from  our  judgment  dismissing  the  action,  to  the 
Supreme  Court.  That  Court  was  of  opinion  (34  S.  C.  E. 
698)  that  this  Court  (or,  according  to  Killam,  J.,  both 
Courts  below)  had  misapprehended  the  evidence,  and,  revers- 
ing the  order  of  this  Court,  left  the  case  to  stand  as  the  Divi- 
sional Court  had  left  it,  viz.,  for  a  further  trial,  the  defen- 
dants being  thus  relieved  of  the  conditions  on  which  alone 
they  had  obtained  leave  to  appeal. 

The  case  has  now  been  tried  a  second  time,  and  comes 
before  us  on  appeal  by  defendants  Aheam  and  Soper  from 
the  verdict  and  judgment  again  recorded  against  them.  As 
we  are  now  concerned  only  with  the  evidence  and  proceedings 
at  the  second  trial,  it  would  serve  no  purpose  to  discuss  the 
former  proceedings  or  to  demonstrate  that  there  was  no  mis- 
apprehension on  the  part  of  this  Court  as  to  the  facts  de- 
veloped at  the  first  trial,  though  it  is  but  just  to  ourselves  to 
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say  that  where  there  is  any  ambiguity  or  obscurity  in  the  re- 
port of  evidence  a  Court  must,  as  we  did,  act  upon  it  as  coun- 
sel understand  and  argue  it  before  them. 

On  the  present  appeal  the  same  contentions  were  made 
on  behalf  of  the  defendants  as  were  made  when  the  case  was 
formerly  before  us,  and  there  is  a  further  question  as  to  the 
right  of  the  plaintiff  Ellen  Randall  to  recover  anything,  if 
it  be  held  that  in  any  point  of  view  defendants  are  liable  for 
the  negligence  complained  of,  and  how  the  verdict  of  the  jury 
is  to  be  dealt  with  in  that  regard.  As  to  this  the  wife  is  on 
the  record  as  a  plaintiff  claiming  damages  in  her  own  right, 
and,  at  the  suggestion  of  plaintiffs'  counsel,  assented  to  by 
the  counsel  for  defendants,  the  jurj^  were  instructed  by  the 
trial  Judge  to  assess  the  damages  separately  (which  had  not 
been  done  at  the  first  trial),  so  much  for  the  husband  and  so 
much  for  the  wife.  For  the  former  they  found  $500  and  for 
the  latter  $2,000,  and  the  judgment  directed  "  that  the  plain- 
tiffs do  recover  $2,500,  of  which  $500  is  to  be  paid  to  the 
plaintiff  Thomas  Randall,  and  $2,000  to  the  plaintiff  Ellen 
Randall/' 

The  substantial  question  really  is  whether  on  the  facts  as 
they  are  now  presented  on  the  evidence  any  duty  is  disclosed 
on  the  part  of  the  defendants  towards  the  plaintiff  Thomas 
Randall  for  the  breach  of  which  he  can  maintain  an  action. 
If  there  was  any  such  duty  on  their  part  I  think  there  was 
some  evidence  of  its  breach,  and  that  the  finding  of  the  jury 
in  their  answers  to  the  first  and  second  questions,  namely, 
that  the  negligence  of  the  defendants  was  the  proximate  cause 
of  his  injury,  and  that  such  negligence  consisted  in  the  user 
of  uncovered  tie-wires  for  the  fastenings  of  their  wires  and 
not  cutting  off  the  ends  of  such  tie-wires  close  to  the  insula- 
tors, cannot  be  interfered  with.  So  also  as  to  the  answer  to 
the  third  question,  viz.,  that  the  plaintiff  Thomas  could  not 
by  the  exorcise  of  reasonable  care  have  avoided  the  injury  to 
him.  The  evidence  as  to  this  is  practically  the  same  as  at  the 
fonner  trial,  and  we  are  bound  by  the  decision  of  the  Supreme 
Court  on  this  point  to  hold  that  the  question  whether  the 
plaintiff  was  guilty  of  contributory  negligence  in  not  using 
gloves,  and  in  working  on  the  pole  at  the  place  where  he  did, 
was  one  for  the  jury,  with  whose  finding  there  being,  as  we 
must  hold,  some  reasonable  evidence  to  support  it,  we  cannot 
interfere. 
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1  proceed  then  to  the  principal  question,  the  defence  in- 
volved in  which  is  raised  by  the  pleadings,  and  was  insisted 
on  at  the  trial,  and  which  was  of  course  not  passed  upon  in 
the  Supreme  Court  on  the  former  appeal,  the  new  trial  hav- 
ing been  directed,  as  we  may  say,  for  the  purpose  of  bringing 
out  the  facts  more  clearly.  These  facts  as  we  now  under- 
stand them  may  be  concisely  stated  as  follows : 

In  September,  1901,  the  defendants  Ahearn  and  Soper, 
who.  are  electrical  engineers  and  contractors,  had  a  contract 
with  the  Government  for  illuminating  the  Government  build- 
ings in  Ottawa  on  the  occasion  of  the  Duke  of  York's  visit. 
They  had  also  contracts  for  other  illuminations,  and  to  en- 
able them  to  carry  out  all  these  contracts  they  agreed  with 
the  Ottawa  Electric  Light  Co.  for  the  supply  of  the  necessar}' 
electric  current.  This  was  to  be  taken  from  the  wires  of  that 
company  at  a  point  on  the  corner  of  Wellington  and  Bank 
streets  by  the  defendants  Aheam  and  Soper's  own  wires, 
which  they  were  to  carry  where  they  pleased  and  transform 
the  current  so  delivered  to  them  wherever  they  might  think 
it  necessary  for  the  purpose  of  the  illuminations  which  they 
liad  undertaken.  They  carried  their  two  wires  from  the  point 
mentioned  to  the  comer  of  Wellington  and  O^Connor  streets, 
a  distance  of  about  half  a  mile,  and  there  they  affixed  them 
to  a  pole  belonging  to  the  Great  North-Western  Telegraph 
Company,  or  to  that  company  and  the  telephone  company. 
Whether  this  was  done  with  the  knowledge  or  consent  of 
either  of  those  companies  did  not  appear  at  this  trial.  At 
this  point  defendants  did  not  need  and  did  not  have  a  trans- 
former. On  the  pole  I  have  just  referred  to  (which  was  said 
to  carry  telegraph  and  telephone  wires  only),  there  was  a 
cross-bar  about  24  feet  from  the  ground,  and  defendants' 
wires  were  tied  or  fastened  by  bare  or  uninsulated  iron  tie- 
wires  upon  glass  insulators  on  side-blocks  about  13  inches 
apart,  attached  by  the  defendants  to  the  pole  between  5  and  6 
feet  above  the  cross-bar.  The  ends  of  the  tie-wires  were  not 
cut  off  close  to  the  insulators,  as  it  was  said  they  ought  to 
have  been,  but  were  left  projecting  therefrom  about  4  or  6 
inches.  From  this  point  defendants'  wires  were  connected 
with  the  Government  buildings,  where  and  elsewhere  they 
had  their  own  transformers  for  reducing  the  high  potential 
to  the  lower  potential  current  and  distributing  it  wherever 
they  might  think  necessary  for  illuminating  purposes.  All 
these  wires  were  the  wires  of  the  defendants  Ahearn  and 
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Soper,  put  up  for  the  special  and  temporary  purpose  already 
mentioned,  and  the  electric  company  had  no  interest  in  them 
and  had  nothing  to  do  with  them  and  had  no  right  to  inter- 
fere with  them  or  to  use  them.  The  electric  company  have 
a  pole,  shorter  than  the  tcl^raph  company's  pole,  at  the 
comer  of  Wellington  and  O'Connor  streets,  and  between  5  and 
6  feet  from  the  latter  pole,  and  also  another  pole  in  the  yard 
of  a  building  known  as  the  Victoria  Chambers,  from  their 
wires  on  which  that  building  is  lighted.  A  few  days  after 
the  defendants  Aheam  and  Soper's  wires  were  put  up,  the 
owners  of  that  building  gave  the  electric  company  an  order 
to  supply  a  power  service  for  the  purpose  of  illuminating  it, 
and  on  lOth  September  plaiiitiflE  Thomas  and  two  other  ser- 
vants of  the  electric  company  were  sent  to  do  the  work.  It 
was  necessary  to  put  up  a  transformer  for  the  purpose  some- 
where, and  tVence  to  make  the  proper  connection  by  a  wire 
to  the  cornice  of  the  building.  Demar,  one  of  the  electric 
company's  men,  who  was  working  with  plaintiff  Thomas  on 
the  occasion,  said  that  they  were  told  by  their  foreman,  one 
Denault,  then  in  the  electric  company's  employ,  that  they 
could  put  the  transformer  on  the  telegraph  company's  pole, 
on  which  the  only  wires  from  which  they  could  take  current 
were  those  belonging  to  defendants.  Plaintiff  Thomas  ac- 
cordingly went  up  that  pole,  and  standing  on  the  cross-bar 
tied  a  block  and  tackle  to  it  5  or  6  feet  above  defendants 
Aheam  and  Soper's  wires,  and  by  this  means  hoisted  the 
transformer  which  he  hooked  to  the  cross-bar  and  connected 
with  defendants  Aheam  and  Soper's  wires  ready  to  be  fur- 
ther connecied  by  the  electric  light  company's  wire  to  the 
cornice  of  the  building.  When  engaged  immediately  after- 
wards in  untying  the  rope  to  remove  the  tackle,  he,  by  some 
means,  said  or  inferred  to  be  the  touching  of  the  exposed 
ends  of  the  tie-wires,  received  a  discharge  of  the  electric  cur- 
rent by  which  his  hands  were  burnt,  and  he  fell  to  the  ground 
and  received  the  injuries  complained  of 

[Eeforence  to  the  evidence  of  certain  witnesses.] 

It  was  made  quite  clear  upon  the  evidence  that  the  trans- 
former was  being  put  up  for  the  purposes  of  the  electric  light 
company  alone,  and  not  for  those  of  defendants  Aheam  and 
Soper,  in  any  way  or  in  connection  with  any  of  the  illumina- 
tions thoy  had  contracted  to  provide  for;  and  that  neither 
party  had  the  ri<?ht  to  interfere  with  the  wires  of  the  other. 
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On  the  facts  as  now  disclosed  by  the  evidence,  which  are 
those  we  perhaps  inadvertently  assumed  to  exist  when  the 
case  was  last  before  us,  I  think  we  must  follow  our  former 
decision,  and  I  refer  to  the  reasons  and  authorities  there 
relied  on.  The  electric  company  and  defendants  Aheam  and 
Sopor  may  bo  said  to  have  been  equally  destitute  of  authority 
or  license  to  use  the  telegraph  compan/s  pole,  and  while, 
as  regards  the  servants  of  that  company  or  of  the  telephone 
company,  defendants  Aheam  and  Soper  would  undoubtedly 
be  liable  for  negligence  in  putting  up  their  wires,  I  am  unable 
to  see  that  any  duty  existed  on  their  part  to  others,  who  were 
just  as  much  trespassers  thereon  as  themselves. 

I  am  of  course  far  from  saying  that  under  no  circum- 
stances is  the  owner  or  occupier  of  real  property  under  a  duty 
to  avoid  injury  to  trespassers:  Bigelow  on  Torts,  7th  ed., 
sees.  729-731;  and  if  defendajits  Aheam  and  Soper  had 
strung  their  wires  at  such  a  height  from  the  ground  that 
persons  walking  the  street  might  touch  them  accidentally,  or 
even  intentionally,  it  may  well  be  that  liability  would  exist. 
But  here  the  wires  were  30  feet  from  the  ground,  and  there 
is  no  need  to  invoke  the  existence  of  an  implied  representation 
that  they  were  in  a  safe  condition  except  as  to  persons  who 
might  be  lawfully  using  the  pole.  There  is  nothing  to  shew 
that  defendants  ought  reasonably  to  have  anticipated  that 
plaintiff  or  the  other  servants  of  the  electric  company  would 
be  likely  to  be  upon  the  pole,  or,  a  fortiori,  that  they  would 
attempt  to  make  any  use  of  the  defendants'  wires,  which  were 
the  only  wires  thereon  from  which  the  electric  current  for  the 
purposes  of  illumination  could  be  taken.  These,  the  defen- 
dants had  given  the  company  no  invitation  or  license  to  use, 
and  thoy  appear  to  have  used  them  simply  for  their  own  pur- 
poses and  for  their  own  convenience,  instead  of  taking  the 
current  from  their  own  wires  on  one  of  the  other  poles  ad- 
jacent to  Victoria  Chambers.  In  addition  to  the  cases  for- 
merly cited  we  may  refer  to  Rogers  v.  Toronto  Public  School 
Board,  23  A.  E.  597,  27  S.  C.  R.  448;  Hector  v.  Electric 
Light  Co.,  161  Mass.  558;  Sington  on  Negligence,  p.  56  et 
seq. ;  Clerk  &  Lind?ett  on  Torts,  pp.  446,  453;  Beven  on 
N'egligence,  2nd  ed.,  527,  629;  Am.  &  Eng.  Encyc.  of  Law, 
2nd  ed.,  vol.  21,  p.  473, 

We  are  therefore  of  opinion  that  the  appeal  should  be 
allowed  and  the  action  dismissed. 
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The  Master: — Mr.  MacKelcan  contended  that  1  ought 
to  discharge  the  order  by  refusing  to  give  directions,  as  the 
city  corporation  were  not  properly  made  third  parties. 

Mr.  Greer  argued  that  after  appearance  it  was  too  late 
to  take  this  course,  referring  to  Windsor  Fair  Grounds  As- 
sociation V.  Highland  Park  Club,  19  P.  B.  130,  and  Holden 
V.  Grand  Trunk  R.  W.  Co.,  2  0.  L.  H.  421,  and  cases  cited 
there. 

Mr.  ^lacKelcan^s  contention,  no  doubt,  derives  support 
from  the  earlier  cases.  They,  however,  were  decided  under 
the  Eules  as  they  existed  before  the  revision  of  1898.  Under 
Eule  328  et  seq.  of  the  Eules  of  1888,  the  defendants  gave 
notice,  and  the  motion  for  directions  was  the  first  opportunity 
the  third  parties  had  of  raising  their  contention  against  the 
propriety  of  bringing  them  into  the  action. 

The  contrary  is  now  tl>e  ease,  and  a  third  party  should 
appeal  against  the  order  allowing  the  notice  to  be  served: 
per  Street,  J.,  in  Holden  v.  Grand  Trunk  Pt.  W.  Co.  (1901), 
2  0.  L.  R.  at  p.  423.  To  hold  otherwise  would  be  an  infrac- 
tion of  Rule  358  and  contrary  to  the  practice  where  a  defen- 
dant has  l;een  served  under  Rule  162.  If  it  is  objected  that 
a  party  might  require  lon»rer  than  4  days  to  decide  what 
course  he  should  take,  he  could  avail  himself  of  the  highly 
beneficial  provisions  of  Rule  :>53.     .     .     . 

If  the  decision  in  IToldoii  v.  Grand  Trunk  R.  W.  Co. 
seems  to  conflict  with  tlic  decision  ...  in  Miller  v. 
Samia  Gas  Co.  (1900),  2  0.  L.  R.  o4(),  the  explanation  is, 
that  there  the  objection  was  not  taken.  lu  any  case  the 
later  dec'sion  must  govern,  espcfially  in  view  of  the  judgment 
of  tiic  Divisional  Court  in  the  c:i-c  in  19  P.  R.,  a1)ove  re- 
ferred to. 

The  usual  order  will  is^no  when  settled  by.  the  parties. 


AnGLIX,  J.  Dl'XEMRER   13x11,  1905. 

TUIAL. 

TORONTO,  HAMIiyroX,  AXD  BUFFALO  R.  W.  CO.  v. 

TTAXT.EY. 

117/// — Public  Highway  —  Dedication  —  Evidence  —  Private 
Way — Temporary  Road — Railway — Deed  of  Grant — Con- 
struction— Farm  Crossings — Entrance  Gates — Agreement 
to  Provide — Right  of  Way. 

Action  for  injunction  restraining  defendant  from  tres- 
passing upon  lands  of  plaintiffs,  and  for  damages.     Defen- 
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dant  alleged  that  the  lands  in  question  were  a  highway^  or  in 
the  alternative  that  he  was  entitled  to  a  right  of  way  over 
them,  and  counterclaimed  a  declaration  of  his  rights  in  re- 
spect thereof. 

H.  Carscallen,  K.C.,  for  plaintiffs. 

W.  T.  Henderson,  Brantford,  for  defendant. 

Anglin,  J. : — Prior  to  the  building  of  plaintiffs'  railway, 
one  Smithson  owned  a  quadrilateral  parcel  of  land  bounded 
on  the  south  by  the  Grand  Trunk  Railway,  on  the  west  by 
the  Johnston  Settlement  road,  on  the  north  by  other  private 
property,  and  on  the  east  by  a  tier  of  village  lots  Ij-ing  be- 
tween it  and  the  Hamilton  road.  Smithson  had  uninter- 
rupted access  from  any  part  of  this  quadrilateral  parcel  to 
the  Johnston  Settlement  road. 

In  or  about  tlie  yoar  1894  the  right  of  way  of  plaintiffs' 
railway  was  laid  out  through  this  property,  running  approxi- 
mately from  south-west  to  north-east.  This  right  of  way 
intersected  the  southern  boundary  formed  by  the  Grand 
Trunk  Railway,  and  left  a  considerable  part  of  Smithson's 
land  lying  to  the  south-east  without  access  to  any  highway. 
The  tier  of  lots  to  the  east  lay  between  this  part  of  the  Smith- 
son  farm  and  the  Hamilton  road;  the  Grand  Trunk  Railway 
shut  it  in  on  the  south ;  plaintiff'  railway  on  the  north-west ; 
and  the  adjoining  private  property  on  the  north  or  north-east. 

In  the  course  of  construction  of  plaintiffs'  railway  it  be- 
came necessary  or  expedient  to  carry  over  it  by  a  bridge  the 
Hamilton  road.  In  October,  1894,  plaintiffs  bought  from 
Smithson  the  lands  in  question  in  this  action,  in  order,  they 
allegro,  to  provide  a  temporary  roadway  in  lieu  of  the  HamU- 
t(m  road  leading  over  their  tracks,  while  the  latter  road  was 
obstructed  by  the  works  in  connection  with  the  erection  of 
the  bridge  by  which  it  is  carried  over  their  railway.  The 
grant  from  Smith«?on  is  of  two  parcels:  one  a  strip  50  feet 
wide  leading  through  his  lands  lying  to  the  north-west  of 
plaintiffs'  railway,  from  their  right  of  way  to  the  Johnston 
Settlement  road ;  the  other  leading  through  his  lands  to  the 
south  of  the  railway  from  the  right  of  way  southerly  to  the 
rear  of  the  tier  of  village  lots  fronting  on  the  Hamilton  road. 
Smitli son's  lands,  originally  a  single  quadrilateral  parcel, 
were  thus  divided  by  plaintiffs'  railway  and  the  strips  of  land 
so  ac(|uired  by  plaintiffs  from  him,  into  4  distinct  parcels. 
2  of  which — those  to  the  south-east  of  the  right  of  way — 
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were  cut  off  from  all  access  to  any  highway.  By  conveyance 
from  another  person  plaintiffs  acquired  the  village  lot  front- 
ing on  the  Hamilton  road  necessary  to  prolong  the  strip  ac- 
quired from  Smithson  to  the  south  of  their  right  of  way 
southerly  to  the  Hamilton  road.  They  had  thus  a  complete 
passage  or  way  from  the  Hamilton  road  to  the  Johnston  Set- 
tlement road,  upon  their  own  lands  leading  across  their  right 
of  way  and  tracks. 

This  land  was  used  as  a  temporary  road  during  the  origi- 
nal construction  of  the  bridge,  and  again  in  1898  wnile  re: 
pairs  were  being  done.  The  southern  part  has  been  used  as 
a  passage  or  entrance  from  the  Hamilton  road  to  plain- 
tiffs' station,  which  is  now  situated  at  the  point  where  that 
part  of  the  lands  acquired  from  Smithson  lying  south-east 
of  plaintiffs'  railway  tracks  meets  their  right  of  way.  A 
gate  is  maintained  at  the  entrance  to  this  strip  of  land  from 
the  Hamilton  road.  The  north-western  strip  has,  except 
when  in  use  as  a  temporary  road,  been  fenced  off  from  plain- 
tiffs' right  of  way  by  a  wire  fence,  and  some  attempts  appear 
to  have  been  made  at  intervals  to  maintain  a  partial  fence 
at  the  point  where  this  latter  strip  meets  the  Johnston  Set- 
tlement road. 

There  is  not  at  all  enough  evidence,  in  my  opinion,  to 
support  the  allegation  of  dedication  of  these  lands  for  a 
highway.  The  deed  to  plaintiffs  suggests  nothing  of  the 
kind;  and  the  acts  relied  upon  as  evidence  of  dedication,  so 
far  as  they  affect  the  position  of  plaintiffs,  are,  I  think,  fully 
explained  by  the  use  of  these  strips  of  land  for  the  tem- 
porary turning  or  reversion  of  the  highway  required  by  sec. 
183  of  the  Eailway  Act  of  1888. 

Under  conveyances  from  Smithson  or  his  representatives 
or  assigns,  the  four  parts  into  which  his  property  was  divided, 
as  above  stated,  have  passed  into  the  hands  of  several  owners. 

When  plaintiffs'  railway  was  constructed,  and  they  ac- 
quired the  strips  of  land  purchased  from  Smithson,  it  is 
conceded  that,  but  for  the  arrangement  I  am  about  to  refer 
to,  he  would  have  become  entitled  to  two  farm  crossings  over 
the  railway.  .  .  .  But  in  his  deed-poll  to  plaintiffs, 
Smithson  inserted  the  following  clause:  "And  the  company 
agrees  to  eroet  four  gates  for  entrances  to  the  lands  of  the 
said  Sniifhpon  adjoining  the  lands   hereby  conveyed,   such 
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gates  to  be  in  lieu  of  any  farm  crossings  to  which  the  said 
Smithson  may  be  entitled/' 

Pursuant  to  this  arrangement  the  company  erected  two 
gates,  one  on  either  side  of  the  southerly  strip  bought  from 
Smithson,  approximately  opposite  one  to  the  other,  and  giv- 
ing access  from  that  strip  of  land  to  what  are  now  the  Reid 
and  Applegot  lots  respectively.  On  the  sides  of  tlie  strip 
running  north-westerly  from  their  right  of  way,  they  also 
built  two  gates,  which  are  by  no  means  opposite  the  one  to 
the  other.  That  on  what  is  now  the  Hanley  side  is  much 
further  south,  and  affords  entrance  into  a  field  which,  it  is 
said,  has  always  been  separated  by  a  fence  from  the  other 
field  comprised  in  Hanley's  farm  and  fronting  on  the  Johns- 
ton Settlement  Boad. 

For  plaintifEs  it  is  contended  that  these  4  gates  were  in- 
tended merely  to  give  Smithson  access  from  one  part  of  his 
lands  to  the  other,  and  that  the  right  to  have  liiem  main- 
tained and  to  use  in  connection  with  them  the  strips  of  land 
which  were  acquired  by  plaintiffs,  ceased  when  the  several 
parcels  of  land  on  either  side  passed  into  different  hands. 

Having  regard  to  the  surrounding  circumstances;  to  the 
fact  that  Smithson's  lands  were  entirely  cut  off  from  the 
Hamilton  road;  tliat  plaintiffs*  railway  cut  off  two  parcels 
of  them  (Eeid's  and  Appleget's)  from  any  road;  that  the 
gates  in  the  Marshall  and  Hanley  farms,  as  erected  by  plain- 
tiffs, are  not  one  opposite  to  the  other ;  that  the  Hanley  farm 
was  always  divided  into  two  fields  separated  by  a  fence;  that 
the  words  of  the  agreement  are  not  "  for  access  from  one  part 
of  Smithson- s  lands  to  the  other,"  but  are  '*  for  entrance  to 
the  lands  of  Smithson  adjoining  the  lands  conveyed,"  I 
cannot  construe  these  words  as  giving  to  Smithson  as  owner  . 
of  such  adjoining  lands,  and  to  his  successors  in  title  thereto, 
anything  less  than  a  right  to  use  such  gates  for  entrance  from 
the  hinrhway  to  his  several  parcels  of  land  upon  the  respec- 
tive boundaries  between  which  and  plaintiffs'  land  such  gates 
were  placed  by  plaintiffs:  Hairgerty  v.  Lee,  54  N.  J.  L.  580, 
50  X.  J.  Eq.  464.  To  make  tlio  gates  so  available,  there 
m\\<i  ho  implied  the  grant  by  plaintiffs  or  the  reservation  by 
Smithson  of  rights  of  way  over  and  upon  the  strips  of  land 
granted  to  plaintiffs  leading  from  the  highway — the  Johns- 
ton S(^ltlomont  road — 1<^  tlip^e  several  gates:  Gale  on  Ease- 
ments, 7th  ed..  p.  464.  Tliese  rights  of  way  existed  not  as 
easoni(»nts  in  gross  but  as  appurtenant  or  annexed,  respec- 
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tively,  to  the  several  parcels  of  land  for  the  benefit  of  which 
they  were  created.  The  right  of  way  to  the  Hanley  farm 
has  never  been  abandoned;  it  was  assignable  (Chappell  v. 
New  York,  New  Haven,  and  Hartford  R.  R.  Co.,  62  Conn. 
196),  and  the  deed  from  Smithson^s  representatives  to  Han- 
ley in  terms  convjsys  it  to  him.  It  had  none  of  the  incidents 
of  a  farm  crossing  under  the  statute.  It  was  something 
essentially  difEerent  in  character  taken  by  Smithson  in  lieu 
of  the  farm  crossings  to  which  he  would  have  been  entitled. 

I  therefore  conclude  that  defendant  Hanley  is  entitled 
to  a  right  of  way  over  the  strip  of  land  granted  by  Smithson 
to  plaintiffs  lying  to  the  north  of  their  right  of  way,  and  that 
such  a  right  of  way  extends  from  the  Johnston  Settlement 
road  to  the  gate  erected  by  plaintiffs  to  give  entrance  to  that 
part  of  Smithson's  lands  now  comprised  in  Hanley's  farm. 

Action  dismissed  with  costs;  judgment  for  defendant  on 
counterclaim  with  costs  declaring  him  entitled  to  the  right 
of  way  above  defined. 


Boyd,  C.  December  13tii,  11)05. 

TRIAL. 

BANK  OP  OTTAWA  v.  IIABTV. 

Cheque — Forged  Indorsement  of  Payee — Deposit  with  Bank 
by  Customer  for  Collection  —  Indorsement  by  Customer 
after  Payee — Payment  by  Drawee  Bank  —  Refund  when 
Forgery  Discovered — Liability  of  Customer — Bills  of  Ex- 
change Act — Evidence — Depositions  of  Co-defendant  on 
Examination  for  Discovery, 

Action  to  recover  from  defendant  Ilarty,  a  customer  of 
plaintiffs,  $573,  as  the  amount  of  an  overdrawn  account,  and 
to  recover  from  botli  defendants  (Harty  and  McEwan)  the 
same  amount,  being  tlie  balance  due  upon  a  cheque  indorsed 
by  McEwan  and  then  by  Harty  and  deposited  to  the  credit 
of  the  latter,  the  amount  of  which  was  paid  to  plaintiffs  by 
the  bank  upon  which  it  was  drawn,  but  afterwards  charged 
back  to  plaintiffs  by  the  other  bank  upon  discovery  that  the 
indorsement  by  McEwan  was  not  tliat  of  the  payee. 

J.  Cliristic,  Ottawa,  for  plaintiffs. 

M.  J.  O'Connor,  Ottawa,  for  defendant  Harty. 

Boyd,  C.  : — Defendant  McEwan,  being  in  possession  of 
the  cheque  in  question,  of  whicli  he  claimed  to  be  the  owner, 

VOL.  VI.  O.W.R.  NO,  •23—04 
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indorsed  and  handed  it  to  the  other  defendant  Harty,  to  be 
collected  and  paid  over  to  him^  McBwan.  Defendant  Mc- 
Ewan  appears  to  be  unversed  in  affairs,  and  went  to  the  other 
defendant  as  one  who  had  done  business  for  him.  I  find 
on  the  facts,  so  far  as  given  in  evidence,  that  Harty  believed 
McEwan  to  be  the  owner  and  entitled  to  receive  the  money. 
He  handed  the  cheque  to  the  bank  (plaintiffs)  to  be  collected, 
in  order  that  the  money  might  be  obtained  for  McEwan.  The 
money,  being  paid  in  New  York,  was  transmitted  in  effect  to 
defendants  and  by  them  paid  out  to  the  extent  of  $659.25  on 
Harty^s  cheque,  which  was  marked  "  Re  McEwan."  He  forth- 
with took  the  money  and  paid  it  to  McEwan,  and  had  at  the 
same  time  and  on  the  same  day  a  settlement  of  accounts  with 
McEwan  (who  owed  him  $90),  with  the  result  that  the  bal- 
ance of  $90  in  the  bank,  proceeds  of  the  McEwan  cheque, 
was  left  there  as  the  money  of  Harty.  The  matter  was  thus 
closed  on  9th  January,  1905;  on  18th  May  plaintiffs  advised 
Harty  that  the  New  York  bank  had  revoked  the  payment  of 
the  cheque,  on  the  ground  that  the  payee's  name  had  been 
forged,  and  re-claimed  the  money  from  Harty.  It  is  in 
evidence  that  defendant  McEwan  was  tried  for  forgery  and 
acquitted,  and  it  may  be  and  probably  is  a  case  in  which 
through  honest  or  stupid  mistake  McEwan  claimed  and  in- 
dorsed a  cheque  to  which  he  had  no  right.  I  do  not  find  that 
any  proof  is  made  as  against  Harty  that  such  was  the  fact, 
or  any  evidence  implicating  him  in  any  wrong-doing,  or  in- 
dicating that  he  was  aware  of  any  infirmity  in  McEwan's 
apparently  legal  possession  of  the  cheque,  before  or  at  the 
time  when  he  discharged  himself  of  his  agency  by  paying  over 
to  and  accounting  with  McEwan  for  the  whole  of  the  pro- 
ceeds. 

Defendant  McEwan  makes  no  defaice,  and  judgment 
should  go  as  against  him  with  costs. 

As  to  Harty,  I  think  the  evidence,  which  is  most  imper- 
fectly givon,  fails  to  prove  that  defendant  McEwan  was  not 
the  real  ^IcEwan  named  in  the  cheque,  and  that  he  had  no 
right  to  indorse  it  as  he  did.     .     .     . 

Plaint iffji  sought  to  make  a  case  by  reading  parts  of  the 
examination  of  McEwan  taken  for  discovery,  and  claimed 
the  right  to  read  these  as  evidence  at  the  trial,  under  Rule 
461,  as  against  his  co-defendant  Harty.  I  ruled  against  this, 
and  I  now  confirm  that  ruling,  the  effect  being  to  leave  only 
the  evidence  of  Hart}-  to  establish  that  McEwan  had  no  right 
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to  indorse,  which  it  entirely  fails  to  do.  I  am  altogether 
in  the  dark,  so  far  as  legal  evidence  is  concerned,  as  to  the 
relation  of  defendant  McEwan  to  the  cheque  in  question ;  and, 
the  assumption  being  in  favour  of  fair  dealing,  I  cannot  say 
it  is  proved  as  against  Harty  that  the  cheque  was  wrongly 
indorsed.  Tliere  is  nothing  proved  against -Harty  to  shew 
that  he  was  not  acting  in  good  faith  throughout  within  the 
meaning  of  sec.  89  of  the  Bills  of  Exchange  Act,  59  Vict, 
ch.  33,  sec.  89. 

As  to  the  question  of  practice  and  evidence,  Rule  461 
grows  out  of  long  standing  Orders,  going  back  to  the  first 
Judicature  Act,  and  perhaps  earlier  into  the  Chancery  prac- 
tice. At  all  events  its  scope  and  purport  were  correctly 
defined  by  the  Master  in  Moore  v.  Boyd,  8  P.  E.  at  p.  415,  as 
to  the  use  of  depositions  at  the  trial ;  and  see  further  Cousins 
V.  Vasey,  20  Times  L.  R.  305,  as  to  the  old  practice,  which 
is  now  obsolete. 

I  base  this  judgment  on  the  fundamental  fact  that  it  was 
not  proved  against  Harty  that  McEwan  was  not  entitled  to 
the  money. 

Upon  this  holding  it  is  not  necessary  to  go  into  the  de- 
fence, but  I  do  not  fail  to  notice  that  many  questions  may 
arise  upon  the  effect  of  the  Bills  of  Exchange  Act  which  were 
not  discussed  before  me.  As  to  the  effect  of  writing  indorsed 
by  defendant  Harty,  whether  it  is  a  restricted  indorsement 
or  merely  nugatory  as  being  authentication  by  a  witness,  and 
if  not  so  indorsed,  whether  there  was  a  transfer  by  delivery,  to 
which  sec.  68,  sub-sec.  3,  of  the  Bills  of  Exchange  Act  is 
applicable,  when  the  transaction  is  a  transfer  for  the  purpose 
of  collection.  T  do  not  know  that  the  payment  in  New  York 
may  not  have  been,  as  in  England,  a  good  payment  which 
would  protect  the  bank  .  .  .  and  leave  the  matter  (in 
the  event  of  a  forgery  being  established  by  the  evidence)  to 
be  discussed  between  the  payee  and  the  receiver  of  the  money, 
i.e..  Harty  ,  whether  principal  or  agent.  These  involve  some- 
what difficult  questions  of  law,  which  I  do  not  at  present 
attempt  to  resolve.  As  defendant  II arty  offered  to  share  half 
the  loss  with  the  plaintiffs  and  pay  his  own  costs — in  response 
to  my  suggestion  during  the  trial — ^T  think  the  action  must 
be  dismissed  as  to  him  with  costs. 
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December  13th,  1905. 

divisional  court. 

FORSTBR  V.  HOOK. 

Veuve — Change,  of  —  Prepo7iderance  of  Convenience  —  Per- 
sonal Injury — Place  of  Injury — View  of  Premises — Dis- 
creiion — Appeal — Limitation  of  Right  of  Appeal. 

Appeal  by  plaintifT  from  order  of  ^Ieredith,  C.J.  (ante 
G97),  affirming  order  of  Master  in  Chambers  (ante  591), 
changing  the  venue  in  this  action  from  Toronto  to  London. 
The  change  was  made  upon  grounds  of  preponderance  of  con- 
venience. 

Gideon  Grant,  for  plaintiff. 

H.  L.  Drayton,  for  defendant. 

The  judgment  of  the  Court  (Mulock,  C.J.,  Anglin,  J., 
Clute,  .7.),  was  delivered  by 

Anglin,  J.: — The  desirability  of  lessoning  the  number 
of  appeals  in  matters  such  as  this  has  been  long  recognized. 
The  fruitless  expenditure  of  the' resources  of  litigants  and 
the  waste  of  the  time  of  the  Courts  which  they  entail  has 
often*  been  deplored.  We  regret  to  find  that  the  provisions  of 
clause  2  of  Rule  529  of  clause  1  of  Rule  777  appear,  for  the 
present,  to  preclude  a  determination  that,  in  actions  in  which 
there  is  not  by  statute  or  Rule  of  Court  a  local  venue,  no 
ap})eal  shall  be  entertained  from  an  order  of  a  Judge  of  the 
High  Court  (whether  affirming  or  reversing  an  order  of  a 
Master  or  local  Judge),  changing  or  refusing  to  change 
venue.  Otherwise,  with  the  concurrence  of  the  Judges  of 
all  the  Divisions  of  the  High  Court,  we  should  have  now  de- 
termined that  such  orders  of  a  Judge  of  the  High  Court  are 
(o  be  doomed  final  and  not  subject  to  appeal. 

In  the  present  case  the  Chief  Justice  of  the  Common 
Pleas,  influenced  chiefly — if  not  wholly — by  the  consideration 
tluat  a  view  by  the  jury  of  the  premises  in  London  upon 
which  the  plaintiff  was  injured  might  become  necessary  or  be 
thought  expedient  in  the  course  of  the  trial,  and  that  it  would 
be  impracticable,  if  the  trial  were  to  take  place  in  Toronto, 
that  such  a  view  should  be  had,  has  declined  to  restore  the 
venue  to  Toronto. 

Apart  from  this  feature  of  the  case,  the  discretion  exer- 
cised by  a  Judge  of  the  High  Court,  upon  preponderance  of 
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convenience,  should  not  in  my  view  be  interfered  with  unless 
in  a  clear  case,  in  which  it  should  appear  that  the  discretion 
has  been  so  exercised  as  to  cause  an  injustice  to  the  party 
appealing:  Soley  v.  Sage,  12  Times  L.  R.  191;  Benyon  v. 
Lamb,  6  Times  L.  R.  146 ;  Standard  Drain  Pipe  Co.  v.  Town 
of  Fort  William,  16  P.  R.  404,  406.  See  too  Peer  v.  North- 
West  Transportation  Co.,  14  P.  R.  381,  383. 

It  is  impossible  in  advance  to  determine  whether  a  view* 
of  the  premises  by  the  jury  may  not,  as  the  case  develops  at 
the  trial,  he  found  desirable  or  even  necessary  to  a  fair  dis- 
position of  the  matters  in  issue.  Unless  compelled  to  do  so 
by  considerations  of  irresistible  cogency,  we  should  not  upon 
this  appeal,  even  though  convinced  that  the  preponderance 
of  convenience  in  favour  of  a  trial  at  London  is  not  other- 
wise sufficient  to  warrant  the  change  of  venue  that  has  been 
made,  take  a  step  which  would  necessarily  seriously  hamper 
the  discretion  of  the  trial  Judge  in  regard  to  directing  a 
view  by  the  jury,  if  indeed  it  would  not  render  it  impossible 
that  such  view  should  be  had :  Stoke  v.  Robinson,  6  Timas 
L.  R.  31. 

For  these  reasons  the  appeal  fails  and  should  be  dismissed, 
with  cos's  to  defendant  in  any  event  of  tliis  action. 


Cartvvright,  Master.  December  14th,  1905. 

CHAMBERS. 

APPLEYARD  v.  MULLIGAN. 

Venue  —  riainliff  Resident  out  of  Jurisdiction  —  Change  to 
Pkice  where  Defendants  Reside  and  Cause  of  Action 
Arose. 

Motion  by  defendants  to  change  place  of  trial  from  Ham- 
ilton to  Ottawa. 

J.  E.  Jone.^,  for  defendants. 

R.  W.  Eyre,  for  plaintiff. 

The  Master: — Plaintiff  resides  out  of  the  jurisdiction, 
and  has  given  security  for  costs.  The  action  is  in  respect  of 
an  alleged  breach  of  contract  to  allow  plaintiff  to  occupy  cer- 
tain rooms  in  the  Russell  House  at  Ottawa.  The  cause  of 
action  arose,  therefore,  at  Ottawa,  where  defendants  reside, 
and  where  plaintiff  resided  at  the  time  when  the  cause  of 
action  arose,  defendants  being  the  only  parties  to  the  action 
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who  reside  in  this  province.  This  seems  to  bring  the  case 
within  the  judgment  of  a  Divisional  Court  in  Saskatchewan 
Land  and  Homestead  Co.  v.  Leadley,  9  0.  L.  R.  at  p.  561, 
5  0.  W.  R.  449 ;  and  the  order  should  be  made  with  costs  in 
cause  to  defendants,  as  they  have  succeeded  on  another 
branch  of  the  motion,  which  was  disposed  of  on  the  argument. 


•Boyd,  C.  December  14th,  1905. 

TRIAL. 

OTTAWA  ELECTRIC  CO.  v.  CITY  OF  OTTAWA. 

Municipal  Corporations  — Purchase  and  Sale  of  Electrical 
Energij — Powers  of  Corporation — Special  Act— Construe- 
tion. 

Action  for  a  declaration  that  certain  by-laws  of  the  de- 
fendants authorizing  the  purchase  and  sale  of  electrical  en- 
ergy were  ultra  vires,  and  for  an  injunction  and  other  relief. 

A.  B.  Aylesworth,  K.C.,  and  G.  F.  Henderson,  Ottawa,  for 
plaintiffs. 

G.  F.  Shepley,  K.C.,  and  T.  McV^ity,  Ottawa,  for  de- 
fendants. 

Boyd,  C.  : — I  confirm  the  opinion  expressed  at  the  close 
of  the  trial  that  plaintiffs'  action  fails.  .  .  .  The  statute 
on  which  the  city's  right  is  founded,  57  Vict.  ch.  74,  con- 
tains evidence  in  gremio  that  the  powers  given  "  to  produce, 
manufacture,  and  use,  and  supply  to  others  to  be  used,  elec- 
tricity," are  to  be  read  distinctively,  for  the  section  which 
contains  these  words  (sec.  1)  proceeds  to  say  that  the  city 
shall  have  with  respect  to  ^*  such  powers  or  any  of  them ''  the 
same  powers  as  are  conferred  by  R.  S.  0.  1887  ch.  191  with 
regard  to  light  and  heat.  And  again  by  sec.  1,  sub-sec.  2, 
Ottawa  has  power  continued  to  act  under  the  special  clause 
of  the  Municipal  Act,  1892,  ch.  42,  sec.  447  (a),  by  which 
water  rights  may  be  acquired  for  the  purpose  of  obtaining 
power  to  drive  necessary  machinery  for  the  supply  of  electric 
light  within  the  municipality.  This  segregates  the  supply 
of  power  from  the  other  powers  conferred  by  the  special  Act 
of  1894. 

Then  in  another  aspect,  on  general  principles,  it  is  well 
settled  that  there  is  no  violation  of  corporate  power — ^no  act- 
ing ultra  vires — that  though  several  objects  may  be  contem- 
plated by  the  instrument — ^be  it  private  or  public — if  part  of 
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the  undertaking  be  not  prosecuted  at  the  outset^  or  be  in 
the  prosecution  of  the  scheme  for  good  reasons  abandoned^ 
so  long  as  it  is  made  to  appear  that  the  fundamental  raison 
d*§tre  of  the  company  is  not  altered.  In  this  case  the  object 
of  the  special  Act  was,  as  recited,  ''  to  confer  certain  powers 
with  respect  to  electric  power,'*  and  it  is  in  furtherance  of 
that  primary  object  to  acquire  the  plant  of  a  going  concern 
by  which  electrical  power  was  supplied  to  the  city  and  the 
inhabitants — leaving  it  for  the  future  to  determine  whether 
it  would  be  of  economic  expedience  to  make  further  outlay 
to  establish  works  for  the  production  of  electrical  power.  .  .  . 

[Reference  to  The  Norwegian  Titanic  Iron  Co.,  36  Beav. 
223,  226;  Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  L. 
C.  712,  718;  Macdougall  v.  Jersey  Imperial  Hotel  Co.,  2  H. 
&  M.  528,  536.] 

The  clauses  pleaded  in  the  Municipal  Act  of  1903  have  no 
application  to  this  city  of  Ottawa,  which,  having  this  special 
Act,  is  exempted  from  the  general  law  by  sec.  566,  sub-sec. 
4(b). 

Generally  as  to  this  kind  of  legislation,  intended  to  pro- 
mote civic  improvements  and  the  convenience  of  the  inhabi- 
tants, the  powers  intrusted  to  the  municipality  are  not  sub- 
ject to  a  strict  and  restrictive  construction:  Galloway  v. 
Mayor  and  Commonalty  of  London,  L.  K.  1  H.  L.  35. 

Action  dismissed  with  costs. 


Cartwright,  Master.  December  16th,  1905. 

CHAMBERS. 

EOAF  V.  DITZEL. 

Judgment  Debtor — Garnishee — Order  for  Payment — Examin- 
ation  of  Debtor  of  Garnishee — Rules  8S5,  903,  904, 

Motion  by  plaintiff  (judgment  creditor)  for  an  order  for 
the  examination  of  one  Mallon,  who  was  alleged  to  be  in 
possession  of  $250  which  he  should  have  paid  over  to  the 
Ditzel  Metal  Co.,  of  which  he  was  a  director.  Upon  a  gar- 
nishing application,  the  company,  as  garnishees,  were  ordered 
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to  pay  over  to  plainti^  $559.80  and  $15  costs,  and  nothing 
had  been  received  on  this  order. 

J.  B.  Eoaf,  for  plaintiff. 

W.  E.  Middleton,  for  MaUon. 

The  Master  : — For  the  motion  it  was  contended  that  bv 
Bule  835  the  garnishees  have  now  become  judgment  debtors 
to  plaintiff;  and  that  under  Rules  903  and  904  plaintiff  io 
entitled  to  the  order  so  as  to  have  discovery  with  a  view  to 
taking  further  proceedings  if  so  advised,  and  reliance  was 
placed  on  Gowans  v.  Barnett,  12  P.  B.  330. 

It  was  contended  on  the  other  side  that  the  motion  must 
fail  because,  even  if  the  garnishees  had  now  become  judg- 
ment debtors,  the  alleged  claim  against  Mr.  Mallon,  even  if 
sustainable,  is  not  ''property  exigible  under  execution."  This 
is  clearly  the  fact,  because  such  a  claim  must  first  be  estab- 
lished by  action  and  judgment  before  anything  can  be  done 
in  respect  of  the  claim.  Being  of  this  opinion,  it  is  unneces- 
sary for  me  to  consider  whether  the  contention  that  the  gar- 
nishees are  not  judgment  debtors  is  sound  or  not.  Mr. 
Middleton  relied  on  Be  Hanna  v.  Coulson,  27  A.  B.  692,  and 
Be  Combined  Weighing,  etc.,  Co.,  43  Ch.  D.  99.  But  since 
these  decisions  Bule  835  has  been  passed,  and  my  present  im- 
pression is  that  Mr.  Boaf  is  right  on  this  point.  I  am  not, 
however,  to  be  understood  as  so  deciding — as  it  is  not  neces- 
sary to  do  so. 

^lotion  dismissed  with  costs. 
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Cabtwright,  Master.  December  16th,  1905. 

chambers. 

CAMPBELL  V.  CBOIL. 

Mortgage — Sale — Purchase    Money — Defamlt  —  Deficiency — 
Money  in  Court — Payment  out. 

Motion  by  plaintiflE  for  payment  of  money  out  of  Court. 

The  earlier  facts  of  this  case,  so  far  as  necessary  to  the 
disposition  of  the  pre'ient  motion,  are  contained  in  the  judg« 
ment  of  Moss,  C.J.O.,  in  3  0.  Wl.  E.  862. 

The  defendant  Croil,  as  there  appears,  became  the  pur- 
chaser of  lands  covered  by  a  mortgage  for  a  total  price  of 
$4,765.  He,  however,  made  default,  and  a  fresh  sale  was 
ordered,  with  the  usual  provision  charging  Croil  with  any 
deficiency.  This  sale  resulted  in  a  very  large  deficiency,  as 
the  property  did  not  realize  enough  to  pay  the  $3,922.93 
which  by  the  Master^s  report  was  found  to  be  due  to  plaintiff 
under  the  mortgage. 

The  plaintiff,  however,  did  not  dispute  the  validity  of  the 
agreement  of  12th  October,  1901.  He  had  been  paid  his  half 
of  the  purchase  money,  and  the  question  now  was  as  to  the 
disposition  of  the  other  half,  about  which  the  parties  were  at 
v-ariance,  being  $1,492.22. 

W.  E.  Middleton,  for  plaintiff. 

E.  C.  Cattanach,  for  defendant  McCullough. 

Grayson  Smith,  for  defendant  Croil. 

VOL.  VI.  O.W.B.  NO.  24 — 65 
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The  Master: — As  between  plaintiff  and  MeCuUough 
tiiere  is  no  disagreement,  and  it  is  agreed  that  McCullough 
should  have  one-half  of  the  money  still  in  Court  (less  the 
amount  of  the  note  mentioned  on  p.  864  of  the  judgment  of 
the  Chief  Justice  of  Ontario,  supra,  being  $183.50,  which 
goes  to  plaintiff).  Plaintiff  also  claims  to  be  entitled  to 
he  paid  the  other  half  on  account  of  Croil's  default  and  his 
obligation  to  make  good  the  deficiency  on  the  second  sale. 
If  the  first  sale  had  been  carried  out  plaintiff's  share  would 
have  been  $2,382.50.  But  the  second  sale  only  produced 
$2,230 — one-half  of  this  is  only  $1,115,  leaving  a  deficiency 
to  be  made  up  by  Croil  of  $1,193.62,  and  plaintiff  asserts  his 
f'ght  to  take  Croil's  sliare  on  that  account. 

It  is  contended  on  behalf  of  Croil  that  the  lands  covered 
h}'  the  mortgage  were  the  property  of  the  firm  of  McCulloujrh 
&  Croil,  and  that  the  share  of  the  purchase  money  going  to 
them  under  the  agreement  of  12th  October,  1901,  forms  part 
cf  the  partnership  assets,  and  should  not  go  out  of  Court 
until  an  inquiry  has  been  had  and  the  partnership  j«round  up. 

To  this  plaintiff  makes  two  answers.  The  first  is,  that  tlio 
money  paid  into  Court  represents  the  mortgage,  which  could 
T'Ot  have  been  in  any  way  impeached  by  any  creditors  of 
the  partnership,  even  if  the  lands  had  been  partnership  assets, 
which  plaintiff  denies.  Then  the  money  paid  into  Court 
on  the  second  sale  was  a  fund  to  meet  the  just  claims  of  the 
plaintiff  under  the  mortgage  and  the  agreement  of  October, 
1901.  Those  claims  have  been  settled  by  the  blaster's  report 
of  19th  June,  1905,  which  finds  that  Croil  is  indebted  to 
plaintiff  in  the  sum  of  $1,193.62,  being  the  difference  "  be- 
tween the  amount  realized  by  the  last  sale  and  the  amount 
realized  at  the  previous  sale." 

There  is  also  this  other  answer:  The  agreement  of  Octo- 
ber, 1901,  made  the  proceedings  on  the  mortgage  as  between 
the  plaintiff  and  the  defendants  virtually  a  sale  under  an 
order  for  partition  of  a  property  on  which  as  to  their  shares 
the  defendants  had  given  a  mortgage  to  the  plaintiff. 

At  the  first  sale  Croil  was  purchaser,  and  made  default 
after  every  possible  indulgence  had  been  given  him.  Then 
on  the  second  sale  the  money  was  paid  into  Court  and  could 
not  go  out  without  an  order  of  the  Court.  Even  if  there 
were  execution  creditors  of  the  defendants,  they  could  not 
affect  the  fund  in  any  way  except  by  a  stop  order,  which  would 
be  of  no  practical  benefit.  For  in  truth,  until  the  matter 
lias  been  finally  disposed  of.  the  money  in  Court  is  not  the 
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property  of  any  one.  It  is  the  order  for  payment  out  that 
determines  this  question,  just  as  in  the  analogous  cases  of 
payment  of  money  into  Court  as  security  for  costs  or  with  a 
defence.  If  there  are  simple  contract  creditors  of  a  party 
inteieste  I  possibly  in  a  fund  in  Court,  they  cannot  even  get 
out  a  stop  order.  If  there  are  any  creditors  of  the  dormant 
partnership  (so  far  as  appears,  there  are  none  asserting  any 
claims  against  the  fund),  they  would  probably  not  have 
judgments  against  the  partnership,  or  something  would  have 
been  done  with  a  view  to  realizing  if  there  was  anything 
which  could  be  got  by  execution. 

An  order  should,  in  my  opinion,  issue  for  payment  to 
plaintiff  of  the  money  in  Court  with  accrued  interest,  less 
the  amount  which  he  agrees  should  go  to  McCuUough. 

The  costs  of  both  plaintiff  and  McCuUough  of  this  motion 
should  be  paid  out  of  the  fund  before  division. 


Anglin.  J.  December  15th,  1905. 

CHAMBERS. 

BARRY  V.  TORONTO  AND  NIAGARA  POWER  CO. 

I 
Summary  Judgment  —  llxile  GIG  —  Admi^isions  in  Defence — 

Money  Demand — Admission  that  Part  Due — Judgment 

for  Part  Admitted  with  Leave  to  Proceed  for  Balance — 

Payment  into  Court — Payment  out — Ilules  il9,  4^3. 

x^ppeal  by  plaintiffs  from  order  of  Master  in  Chambers 
(ante  741)  dismissing  their  application  under  Rule  616  for 
jiul'.''  ent  upon  alleged  admi^^sious  in  the  pleadiniis,  with  leave 
to  proctHvl  for  tlic  balance  of  their  claim  not  admitted,  and  for 
payment  out  of  Court  of  a  sum  of  $18,870.79  paid  in  by 
defendants  with  their  statement  of  defence  under  Rule  419. 

W.  E.  Middleton,  for  plaintiffs. 

H.  H.  Macrae,  for  defendant  companies. 

J.  H.  Moss,  for  defendant  Value. 

The  Master: — The  first  question  for  consideration  is 
plaintiffs'  alleged  right  to  judgment  under  Rule  616.  This, 
T  think,  should  be  considered  apart  entirely  from  the  effect 
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of  the  payment  into  Court,  which  is  not  to  be  deemed  in  it- 
self an  admission  of  the  cause  or  causes  of  action:  Bule 420. 

Plaintiffs  sue  for  $87,831.26  and  interest,  an  allied  bal- 
ance due  them  for  work  done  pursuant  to  a  contract  and 
moneys  deposited  with  defendants  as  securit}-  for  the  due 
performance  of  such  contract. 

Defendants  in  terms  admit  owing  a  balance  of  $705.51 
in  respect  of  work  done  by  plaintiffs,  after  deducting  sums 
fixed  by  themselves  as  credits  to  which  they  are  entitled  in 
respect  of  defective  work  and  work  called  for  by  their  con- 
tract which  they  allege  plaintiffs  have  failed  to  perforii«. 
They  also  in  terms  admit  liability  for  the  deposit  of  $25,000 
and  interest,  amounting  together  to  $28,470.69,  less  a  credit 
to  which  they  allege  they  are  entitled  in  respect  of  penalties 
for  delay,  amounting  to  $9,600. 

By  a  mistake  they  state  the  entire  sum  due  plaintiffs  to  be 
$18,870.69,  instead  of  $19,576.20,  which,  upon  the  above 
admissions,  is  the  correct  amount.  This  sum  of  $18,870.69 
they  allege  to  be  the  "  balance  due  in  respect  of  all  the  said 
matters  "  and  they  bring  it  '*  into  Court  in  full  satisfaction 
of  plaintiffs'  claim  herein.^' 

I  am  unable,  upon  any  ground  satisfactory  to  myself,  to 
distinguish  this  case  in  principle  from  Andrews  v.  Patriotic 
Assurance  Company,  18  L.  R.  Ir.  (C.L.)  115,  and  United 
Telephone  Company  v.  Donohoe,  31  Ch.  D.  399. 

In  the  former  case  to  a  claim  for  £1,000  upon  a  policy  of 
insurance,  the  defendants  pleaded  that  because  of  a  condi- 
tion of  the  policy  entitling  them  to  an  apportionment  of  the 
loss  with  other  insurers,  only  the  sum  of  £62  was  due  the 
plaintiffs.  A  motion  for  judgment  for  this  amount  with  leave 
to  proceed  for  more  was  refused.  The  plaintiffs,  seeking  ad- 
vantage of  the  admission,  were  held  not  to  be  entitled  to 
the  benefit  of  it  severed  from  the  accompanying  statement 
that  the  amoimt  admitted  was  the  entire  sum  due. 

In  the  latter  case  the  plaintiffs  sued  for  infringement 
of  patents:  the  defence  admitted  the  validity  of  the  patents, 
and  10  sales  infrin.irin<r  upon  them,  and  denied  other  infringe- 
meurts.  The  plaintiffs  moved  for  judgment  upon  these 
admissions.  BaooTi,  V.-C,  granted  an  injunction  but  re- 
fused an  inquiry  as  to  damages.  Upon  the  plaintiffs^  appeal 
for  a  variation  of  this  jud^rment,  the  Court  of  Appeal  (Lord 
Esher,  M.R.,  Lindley  and  Tropes,  L.JJ.),  granted  an  inquiry 
ar  to  damages  in  respect  of  the  admitted  instances  of  infringe- 
ment, but  refused  to  direct  a  general  inquiry  as  to  damages 
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for  other  infringements  alleged  by  the  plaintiffs.  Lord  Esher 
said :  '^  In  this  case  the  plaintiffs  have  moved  for  judgment 
upon  the  pleadings  instead  of  joining  issue  and  setting  down 
the  action  for  trial ;  they  have,  therefore,  accepted  the  state- 
ment of  defence,  and  must  take  the  negative  as  well  as  the 
affirmative  allegations  therein  contained." 

A  careful  comparison  has  satisfied  me  that  there  is  no 
material  difference  between  our  Rule  616  and  those  under 
which  these  cases  were  decided  by  the  Irish  and  the  English 
Courts. 

Upon  these  authorities  I  must  therefore  hold  that  plain- 
tiffs are  not  entitled  to  judgment  upon  this  motion  with  leave 
t  •  proceed  for  the  balance  of  their  claim  against  defendants. 

It  follows  that  they  are  not  entitled  to  have  the  money 
in  Court  paid  out  to  them  in  execution.  Neither  do  I  think  it 
should  be  paid  out  to  them  under  Rule  419,  which  provides 
that  '^  money  when  so  paid  in  shall  remain  in  Court  subject  to 
further  order,  unless  the  plaintiff  elects  to  take  it  out  as 
provided  in  Rule  423,'*  that  is,  ''in  satisfaction  of  the  very 
cause  of  action  or  part  thereof  in  respect  of  which  it  was 
paid  in.''  The  defendants  have  paid  their  money  in  "  in  full 
satisfaction  of  the  plaintiffs'  claim.''  Whatever  discretion 
the  Court  may  have  by  virtue  of  the  words  '^  subject  to  further 
order,"  in  Rule  419,  should  not,  in  my  opinion,  be  exercised  to 
enable  plaintiffs  to  take  as  a  payment  on  account  moneys 
which  defendants  have  offered  only  "  in  full  satisfaction." 

The  appeal  must  therefore  be  dismissed.  The  costs  will 
be  to  defendants  in  anv  event  of  this  action. 


Anglin,  J.  Dfxember  18th,  1905. 

weekly  court. 

Re  rose. 

Will — Clinritahle  Brqvesf — Validity — Application  by  Execu- 
tors for  Direction  of  Court  —  Question  Covered  hy  Au- 
thority. 

The  London  and  Western  Trusts  Co.,  executors  of 
Richard  Rose,  deceased,  souglit  a  direction  from  the  Court 
a<  to  the  residuary  bequest  contained  in  the  testator's  will: 
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"  To  distribute  the  residue  among  such  charities  and  charit- 
able and  religious  institutions  as  the  said  trustees  may,  in 
their  judgment,  deem  right  and  proper."  The  testator,  so  far 
as  known,  left  no  next  of  kin.  The  manager  of  the  trusts 
company  swore  Ihat  he  was  advised  and  believed  that,  for  the 
protection  of  the  executors,  the  opinion  of  the  Court  should 
be  obtained  as  to  the  validity  of  the  bequest. 

The  trusts  company  now  asked  for  a  direction  as  to  the 
form  in  which  the  executors  should  raise  this  question  and 
the  parties  to  be  served  with  notice  of  the  proposed  applica- 
tion. 

J.  B.  Mclvillop,  London,  for  the  executors. 

Anglin,  J.,  held  that  the  question  intended  to  be  raised 
was  so  clearly  covered  by  Ke  Huyck,  5  0.  W.  R.  794,  fi  0.  W. 
K.  112,  that  an  application  for  the  direction  or  opinion  of 
Wa)  Court  was  quite  unnecessary.  Grirnond  v.  Grimond, 
[li)U5]  A.  C.  124,  was  considered  in  Ee  Huyck.  Where  the 
very  point  alleged  to  be  the  subject  of  doubt  has  been  au- 
thoritiitively  determined  by  an  appellate  Court,  executors  or 
trustees  are  not  warranted  in  subjecting  the  estate  under 
their  control  to  the  expense  of  such  an  application  as  that 
here  proposed. 


Anglix,  J.  December  19th,  190o. 

weekly  court. 

Re  M. 

Will— Construction — Potrcr  of  SnJp — Vacant  Land — '^  T/*- 
productive  of  a  Suhslantial  Nrf  Profit " — Trusfoes. 

Motion  by  trustees  under  a  will  for  an  order  determining 
a  question  arising  under  the  will. 

W.  A.  H.  Kerr,  for  trustees  and  adult  beneficiaries. 

F.  W.  Harcourt,  for  infants  and  unborn  issue. 

H.  J.  Wright,  for  purchaser. 

Anglin,  J. : — The  executors  ask  the  opinion  of  the  Court 
as  to  their  right  to  sell  and  make  title  to  a  property  in  the 
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city  of  B.  The  will  contains  the  following  clause :  "  I  em- 
power my  trustees  in  their  discretion  to  lease,  sell,  or  other- 
wise dispose  of  any  real  estate  of  which  I  may  die  possessed 
siituate  outside  the  city  of  B.,  and  also  any  of  such  real  estate 
in  B.  as  shall  be  vacant  or  unproductive  of  a  substantial  net 
profit  after  payment  of  taxes,  insurance,  and  charges  of 
management,  in  case  the  same  is  in  their  judgment  not  im- 
proving or  likely  to  improve  in  value." 

No  other  provision  of  the  will  affects  the  question  raised. 
Tlie  material  filed,  including  an  affidavit  of  one  of  the 
trustees,  shews  that  the  offer  of  the  purchaser  is  exceptionally 
^ood ;  that  the  present  annual  net  income  from  the  property 
equals  barely  2^  per  centum  of  the  proposed  purchase  price; 
that  the  rentals  of  the  property  have  been  steadily  declining 
for  the  past  10  years;  that  the  future  of  the  property  is  at 
best  highly  speculative,  with  an  apparent  strong  probabilit}' 
that  it  w^ill  depreciate  rather  than  appreciate  in  value;  that 
the  class  of  tenants  available  is  very  limited;  that  to  main- 
tain the  building  in  such  a  condition  as  will  make  it  produc- 
tive of  any  revenue  will  require  frequent  and  considerable 
expenditures  on  capital  account;  that  the  value  of  the  pro- 
perty is  very  large  and  the  risk  of  continuing  to  hold  it  com- 
mensurately  great; — in  fine,  that,  unless  obliged  to  retain  it 
by  the  provisions  of  the  will,  the  trustees  would  not  be  justi- 
fied in  permitting  the- loss  of  any  opportimity  to  sell  to  ad- 
vantage. 

Though  not  expressed,  there  is,  in  my  opinion,  implied, 
in  the  power  of  sale  conferred,  a  prohibition  against  selling 
real  estate  in  the  city  of  B.  which  is  not  vacant,  and  is  pro- 
ductive of  a  substantial  net  profit  as  defined  by  the  testator. 
It  therefore  becomes  necessary  to  determine  what  is  such  a 
substantial  net  profit.  This  term  is  distinctly  relative.  Thus 
a  man  who  might  in  one  locality  be  deemed  a  ''  substantial  *' 
householder  would  in  another  be  regarded  as  by  no  means 
answering  this  description:  Rex  v.  Stubbs,  2  T.  R.  40n.  What 
may  be  a  substantial  net  profit  upon  one  class  of  investment, 
may  be  a  wholly  inadequate  return  from  another.  The 
character  and  the  surroundini^s  of  the  property;  its  prospec- 
tive as  well  as  its  present  value;  its  safety  as  a  security  for 
the  corpus, — these  and  similar  features  must  be  considered  in 
determining  whether  in  each  particular  case  the  net  return 
is  or  is  not  a  substantial  net  profit.  The  Standard  Dic- 
tionary defines  ^'  substantial "  to  be  "  of  considerable  value ;'' 
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The  Century,  ''  of  considerable  amount,  as  a  substantial  pro- 
fit/' Again,  while  substantial  damages,  as  contradistin- 
guished from  nominal  damages,  are  defined  as  ^^  an  amount 
worth  having''  (Wharton),  it  is  obvious  that  what  would  be 
to  one  man  and  in  one  set  of  circumstances  decidedly  sub- 
stantial damage^  would  to  another  man  and  in  other  circumr 
stances  be  ver}-  un.>ubstantial. 

Havinir  regard  to  all  the  circumstances  of  the  present 
case,  as  disclosed  upon  the  material  filed,  I  have  reached 
the  conclusion  that  a  present  net  return  of  2J  per  centum 
upon  the  saleable  value  of  the  property  in  question  is  not, 
i^-iihin  the  meaning  of  those  words  as  used  by  the  testator, 
"  a  substantial  net  profit.'' 

The  existence  of  the  other  circumstances  prescribed  by 
tl.o  tostator  as  conditions  upon  which  the  power  of  sale  is  to 
arise  being  proven  by  the  affidavits  filed,  the  case  is,  in  my 
o]/iii  o.i,  one  in  which  the  executors  and  trustees  have  the 
right  to  sell  and  can  give  to  tlie  purchaser  a  good  title. 


December  20th,  1905. 

DIVISIONAL  COUKT. 

ARDAGH  V.  TORONTO  R.  W.  CO. 

Ner^ligence  —  Collision  between  Street  Car  and  Fire 
Waggon — Injury  to  Person  on  Wa^;fj  »n — Excessive  Speed 
— Contributory  Negligence — Findings  of  Jury. 

^lotion  by  defendants  to  set  aside  verdict  and  judgment 
for  plaintifT  (Charles  0.  Ardagh,  foreman  of  Rose  avenue 
station  of  the  city  of  Toronto  fire  department)  for  $1,200  in 
an  artinii  for  negliirence  tried  before  Meredith,  C.J.,  and  a 
jur\'  at  Toronto,  and  to  dismiss  the  action  or  for  a  new  trial, 
on  the  grounds  of  absence  of  negligence  on  the  part  of  de- 
fendants and  of  nedigence  on  the  part  of  plaintiff. 

About  7  o'clock  in  the  evening  of  24th  November,  1904, 
plaintiff  was  driving  rapidly  across  Sherbourne  street  along 
Wolles'ev  street  in  a  hose  wacri:on  to  reach  the  scene  of  a  fire, 
when  a  belt  line  car  of  defendants  collided  with  the  waggon, 
threw  pi  a  ill  tiff  out,  and  injured  him.  The  negligence  charged 
was  that  defendants'  car  was  going  at  a  great  rate  of  speed 
and  was  not  under  control. 
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G.  T.  Blackstock,  K.C.,  for  defendants,  contended  that 
there  was  no  evidence  of  negligence  on  their  part,  or  if  there 
was  any  evidence  at  all  that  the  weight  was  against  plaintiff, 
and  the  verdict  was  perverse. 

H.  H.  Dewart,  K.C.,  for  plaintiff,  contra. 

The  judgment  of  the  Court  (Boyd,  C,  Magee,  J., 
Mabee,  J.),  was  delivered  by 

Boyd,  C.  : — The  case  could  not  have  been  withdrawn 
from  the  jury  at  the  close  of  the  evidence  for  plaintiff.  No 
doubt  the  case  has  two  sides,  but  there  is  enough  evidence  to 
support  the  findings  of  the  jury  in  favour  of  plaintiff.  The 
question  now  is  not  what  the  Judge  or  the  Judges  in  appeal 
might  have  found  upon  the  whole  of  the  facts  in  evidence, 
but  whether  the  conclusion  reached  by  the  jury  is  so  mani- 
festly wrong  that  it  cannot  stand.  Though  the  Chief  Justice 
may  have  stated  the  aspects  of  the  case  suggested,  yet  it  does 
not  appear  that  anything  was  said,  erroneous  in  point  of 
law,  whereby  the  jury  were  misled  or  misinstructed  in  regard 
to  the  questions  submitted  to  them. 

'J'he  jury,  having  heard  the  witnesses,  inspected  the  locus 
in  quo,  and  so  were  able  to  appreciate  better  the  effect  of 
the  somewhat  inconsistent  results  of  the  evidence  as 
to  time,  space,  and  distances.  They  have  believed  what  is 
said  for  the  claim  that  plaintiff  and  the  men  with  him,  while 
proceeding  with  expedition  upon  the  call  of  fire,  yet  stopped, 
that  is,  slowed  up,  sufficiently  to  observe  and  be  satisfied  that 
there  was  no  obvious  danger  on  the  tracks,  and  then,  as  they 
started  faster  to  cross  the  rails,  they  were  come  down  upon 
by  the  south-bound  car  not  under  sufficient  control  and  run- 
ning at  a  speed  twice  as  fast  as  usual — say  at  15  miles  an 
liour — which  in  the  circumstances  was  considered  reckless 
( ondiict  on  the  part  of  the  defendants.  The  jury  reject  the 
case  for  the  defence,  which  was  that  the  car  was  goin<r  at  the 
usual  spet^d  of  7  or  8  miles,  and  that  they  slowed  up  3  or  4 
car  lens^rhs  from  the  north  side  of  Wellesley  street  to  a  rate  of 
4  or  5  miles,  at  which  pace,  having  reached  the  south  side 
of  the  street,  they  were  rim  into  furiously  by  plain!  iff^s  fire- 
rig,  which  was  not  seen  by  the  car  people  till  it  came  upon 
them. 

The  evidence  of  plaintiff^s  witnesses  is,  no  doubt,  some- 
what uncertain  as  to  the  exact  spot  where  the  slowing  up  oc- 
curred and  observation  made  of  the  track — ^whether  50  feet 
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from  the  track  or  50  feet  from  the  side  of  Sherboume  street 
— but  there  is  agreement  that  it  was  at  a  place  where  a  view 
of  the  north  track  could  be  had  for  100  or  125  feet,  and  this 
could  probably  be  where  the  view  north  first  of^ened  Wvond 
Dr.  BoJ^>'s  house — but  the  place  could  be  better  a.<<  ertain».-l 
by  view  than  by  the  oral  evidence.  Allen,  the  driver,  says 
that  had  the  car  been  seen  from  the  place  of  observation.  Ke 
could  have  slopped  his  rig  in  time.  The  jury  mtist  have  i'  - 
lieved  thai ;  indce<l,  it  would  be  enough  if  they  may  have 
believed  that  the  proximate  cause  of  the  accident  was  the  ex- 
cessive >f>ee(l  of  ti^.e  car — a  fact  which  is  established  by  at 
least  9  independent  witnesses,  wlio  were  bystanders,  many  of 
whom  were  well  able  to  estimate  the  rate  of  speed. 

This  is  one  of  the  cases  of  conflicting  evidence,  in  which 
the  findinir  of  the  jury  on  tiie  facts  is  conclusive. 

Appeal  dismissed  with  costs. 


December  21st,  190*. 

divisional  court. 

BELMONT  V.   SMART   MAXUFACTURIXG  CO. 

Master  and  Srrvant — Injury  to  Servant — X<>ffUfjpncf — Work- 
mens  Compensation  Act  —  Liability  at  Common  Law  — 
Person ril  Ne(jli^f*nce — Employment  of  Competent  Foreman. 

^Motion  by  defendants  to  set  aside  verdict  and  judg- 
ment for  plaintiff  for  $2,000  in  an  action  for  negligence, 
tried  before  ('lute,  J.,  and  a  jury  at  Brockville,  and  to  dis- 
miss the  action,  or  to  confine  the  damages  to  $1,500,  the 
largest  Slim  recoverable  under  the  Workmen's  Compensati<m 
Act.  Plaintiff  was  employed  in  defendants'  wringer  shop. 
His  duty  was  in  connection  with  a  "  rumbler ''  operated  by  a 
belt,  to  put  the  belt  on  the  nimbler  and  the  main  shaft. 
Plaintiff  alleged  that  therfe  should  have  been  a  counter- 
shaft and  a  loose  pulley,  iiist(»ad  of  a  fast  one.  Defendants 
allogod  that  the  machinery  was  shewn  by  the  evidence  to  be 
of  the  best  kind  in  modem  use,  but,  if  not,  that  the  n^lect 
to  procure  proper  machinery  was  that  of  the  defendants' 
foreman,  one  Osborne,  and  the  defendants,  having  provided 
a  competent  and  skilled  foreman,  could  not  l>e  found  guilty 
of  nefflijrence. 
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The  appeal  was  heard  by  Falconbridge,  C.J.,  Street, 
J.,  Britton,  J. 

I.  F.  ffellmuth,  K.C.,  for  defendants. 

n.  A.  Stewart,  Brockville,  for  plaintiff. 

Street,  J.: —  ...  I  am  of  opinion  that  the 
defendants  are  liable,  upon  the  findings  of  the  jury,  supported 
as  thoy  aro  by  the  evidence,  under  the  Workmen's'  Compensa- 
tion Act;  and  that  the  damages  must  be  reduced  to  $1,500, 
upon  the  ground  that  no  common  law  liability  of  defendants 
ha&  been  established. 

The  liability  at  common  law  depends  upon  some  personal 
negligence  on  the  part  of  defendants  which  has  caused  the 
accident :  see  Hutchinson  v.  Xewcastle,  &c.,  R.  W.  Co.,  5  Ex. 
343 :  Wigmore  v.  Jay,  ib.  354 ;  Lovegrove  v.  London,  &c.,  R. 
W.  Co.,  ib.  669;  Gallagher  v.  Piper,  ib.  669;  and,  treating 
the  case  as  one  under  the  common  law,  the  defence  of  com- 
mon employment  is  available  to  defendants. 

In  the  present  case  no  attempt  was  made  at  the  trial  to 
bring  home  personal  negligence  to  defendants,  nor  was  the 
Judge  asked  to  submit  any  questions  to  the  jury  of  a  char- 
acter to  establish  personal  negligence  of  any  kind  against  the 
defendants;  nor  did  he  charge  nor  was  he  asked  to  charge 
with  any  such  view.  The  evidence  here  seems,  on  the  con- 
trary, to  shew  that  the  witness  Osborne,  who  at  the  time  of 
the  accident  was  defendants'  foreman  in  charge  of  the  work, 
was  a  competent  man;  that  he  could  have  obtained  a  proper 
attachment  to  the  pulley  in  (juestion  by  merely  applying  to 
defendants  for  it;  and  that  it  was  through  his  neglect  to  do 
:^o  that  the  defect  was  not  remedied.  This  evidence  was  not 
pa>sed  ui)on  by  the  jury,  except  as  it  involved  a  liability  on 
the  part  of  defendants  under  the  Workmen's  Compensation 
Act ;  and  plaintiff  did  not  ask  that  it  should  be  passed  upon 
by  them  so  that  the  question  of  common  law  liability  might 
be  determined. 

In  my  opinion,  the  verdict  must  be  reduced  to  $1,500, 
and  there  should  be  no  costs  of  the  present  appeal. 

Brittox,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion, reforrimr  to  Schwool)  v.  Michigan  Central  R.  W.  Co., 
9  0.  L.  R.  86,  0  0.  W.  R.  157;  McCaiigherty  v.  Gufta  Percha 
and  Rul)b(T  Co.,  ?  0.  W.  R.  204;  Traplin  v.  Canada  Woollen 
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Mills  Co.,  3i  S.  C  K.  ^4;  Ku^g  on  Employers'  LiaOxxiiy, 
6tii  ei,  pp.  4-24. 

Falconbridge,  L.J.,  concurred. 


December  '^ilsT,  19u5. 

DIYISIOXAL  OOUBT. 

REID  V.  GOODWIN. 

Waj^ — Grant  of  Bight — Exception — Reservation — Evidence  — 
0  ntLS — F  rescript  vjfi, 

Apptriii  by  defendant  from  judgment  of  County  Court  of 
York  in  favo;ir  of  plaintiff  in  action  for  iresvass.  Defendant 
justified  the  Tn-;  ase  by  asserting  a  right  of  way  over  plain- 
ti;T*<  land. 

I.  F.  He:  nui:!..  K.C.,  for   It-.e:  dc.n\ 

H.  E.  Choppn,  Xewuii^rkut,  for  p!aint.il. 

ihe  jui^  :.ii.:  of  the  Co-irt  <R»vd,  C,  Magee,  J.,  ^L\- 
BEE,  J.),  was  de.iered  by 

Boyd,  C.  : — An  exception  must  be  of  something  in  esdi-t- 
ence  which  :\  ever  a  part  of  the  thing  granted,  whereas  a 
reservation  is  alwa^-s  of  a  thing  not  m  esse,  but  newly  created 
or  re-^erved  out  of  t::e  land  or  tenement.  The  word  used  in 
th  -  conTeyai:4?e  is  inapt  as  being  a  reservation — it  is  rat  net  • 
an  exception.  Guiiirie  grants  to  Hopper  hy  deed  of  Feoruary, 
lS-3:»,  *25  acre*  of  land  more  or  less,  l-eing  composed  of  the 
north-east  quarter  of  the  east  half  of  lot  2  in  East  Gwillim- 
rury.  ••  reserving  one  rod  on  the  south  side  of  the  aforesaid 
tract  of  land  for  a  road,  which  said  road  is  to  mn  in  a  west- 
erly direc-ion  to  the  creek  on  said  east  haif  lot.'' 

The  !* vil  e^ect  is  to  exc-ent  the  strip  one  rod  wide  from 
the  gran:  of  the  rest  of  t!.»*  tract,  and,  accoriing  to  the 
cases,  may  be  regarded  either  as  a  re-grant  of  the  strip  to  the 
Lrant'r.  or  as  reni-tinin^  still  vtrsted  in  him.  The  resenra- 
ti.'n  is  to  tic  gran* -r  and  for  his  tise  alone — i'  was  not  to  be 
u^ed  in  ee::n'rr  t:on  will,  the  25  acres.  All  parties  shewed  the 
:::eaning  and  in  rent  of  the  o3nveyance  by  separating  this  rod 
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from  the  25  acres  by  a  fence  put  up  in  1860  and  contem- 
poraneously with  the  conveyance  of  the  26  acres. 

The  origm  of  the  reservation  is  shewn  in  the  evidence  of 
Guthriu's  son.  Guthrie,  the  father,  owned  the  50  acres  in 
front,  25  of  which  went  to  Hopper  and  25  to  tlie  son,  and  the 
father  retained  50  acres  to  the  rear,  and  it  was  arranged  that 
each  of  the  front  25  acres  should  contribute  a  rod  to  form  a 
lane  or  road  for  the  father  to  reach  the  creek  at  the  back, 
where  his  dwelling  house  was.  Afterwards  the  50  acres  at 
the  rear  and  the  southerly  25  at  the  front  came  into  the  same 
hands,  and  all  reason  or  need  for  the  road  to  the  back  disap- 
peared. This  rod  then,  if  not  before,  became  part  of  the  lot 
into  which  it  was  fenced  in  1860.  The  defendant  and  his 
prelecessors  never  had  any  right  to  use  this  rod  of  land, 
and  the  onus  lay  on  the  defendant  to  prove  his  right  to  use 
it  by  statutory  acquisition,  wherein,  as  found  by  the  learned 
Judge,  he  has  failed.  This  being  a  matter  of  evidence  is  not 
to  be  disturbed  by  us,  and  is  manifestly  according  to  tlte 
justice  of  the  case. 

Judgment  affirmed  with  costs. 


December  8th,  1905. 

divisional  court. 

REX  V.  MEIXLEHAM. 

Constitutional  Law — Ontario  Liquor  License  Act,  sec.  10 — 
Sellimj  Liquor  on  Vessek — Territorial  Limits  of  Province 
— Treaties — Offence  Committed  upon  Great  Lakes — Juris- 
diction — Admiral! y — International  Law — Municipal  Law 
— Foreign  Vessel — British  North  America  Act — Electoral 
Divisions  of  Province  —  Conviction  —  Jurisdiction  of 
Police  Magistrate — Place  where  Offence  Committed — Un- 
lawfully Allowing  Liquor  to  he  Sold — Master  of  Ship — 
^^  OccupanC' — ^^  House,  Shop,  Room,  or  other  Place'- — 
Amendment  of  Conviction — Costs. 

Motion  by  defendant  to    make    absolute  a  rule  nisi  to 
quash  a  conviction. 

J.  B.  MacKenzie,  for  defendant. 

J.  R.  Cartwright,  K.C,  for  the  convicting  magistrate  and 
the  Aftomev-General. 
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rjie  judgment  of  the  Court  (Mi.redith,  C.J.,  Teetzel, 
J.,  Mabee,  J.),  was  delivered  by 

^IiiREDiTH,  C.J. : — The  applicant  was  on  the  19th  day  of 
Ju*H»,  1905,  convicted  before  the  police  magistrate  for  the 
town  of  Godericli,  in  the  county  of  Huron,  for  that  he  on  that 
day,  •*  on  Canadian  waters  adjacent  to  the  harbour  of  the 
town  of  Goderich,  in  the  said  county  of  Huron,  did  unlaw- 
fully allow  liquors  to  be  sold  on  the  steamer  '  Greyhound/  " 
of  the  city  of  Detroit,  ip  the  State  of  Michigan,  "  without  a 
license  therefor  by  law  required/'  and  the  police  magistrate 
adjudged  that  he  siiould  for  his  said  oiTence  forfeit  and  pay 
a  fine  of  $50  and  $5  costs. 

The  conviction  and  proceedings  before  the  police  magi^i- 
trate  having  been  brought  up  by  certiorari,  the  applicant  now 
moves  to  quash  the  conviction  upon  the  following  grounds: 
"(1)  The  great  lakes  in  this  country  are  within  Admiralty- 
jurisdiction;  (2)  there  has  been  no  surrender  of  this  juris- 
diction in  favour  of  the  legislature,  but  tlie  power,  if  enjoyed 
by  any  colonial  authority,  belongs  to  the  Dominion;  (3)  con- 
trol would  be  exercisable  by  neither  when  the  nationality  of 
both  ves-cl  and  offender  is  foreign;  (4)  a  right  of  disposal 
of  a  complaint  has  not  been  conferred  upon  magistrates;  (5) 
nothing  short  of  a  common  law,  if  not  an  international, 
offence,  is  capable  of  being  committed  on  such  waters,  as 
part  of  the  high  seas;  and  (6)  neither  the  evidence  nor  con- 
viction discloses  any  offence.'' 

It  will  be  convenient  to  consider  the  first  five  objections 
together,  in  as  far  as  they  involve  an  attack  upon  the  auth- 
ority of  the  legislature  of  this  Province  to  enact  clause  10 
of  the  Liquor  License  Act,  the  provisions  of  which  are  ai< 
follows: — ^'lO.  Xo  license  shall  be  issued  for  the  sale  of  liquor 
on  any  ferry  boat  or  on  any  vessel  navigating  any  of  the  great 
lakes  or  the  rivers  St.  Lawrence  or  Ottawa,  or  any  of  the  in- 
land waters  of  tlie  province  of  Ontario,  nor  shall  any  liquor 
be  sold  or  kept  for  sale  in  any  room  or  place  on  any  such  ves- 
sel ;''  and  sees.  72  and  97,  to  which  I  shall  afterwards  refer. 

Sub-section  1  of  sec.  49  contains  the  provision  against 
sellinir  liquor  without  a  license,  and  forbids  the  sale  without 
a  licen  >(•  under  the  Act  so  to  do  having  been  obtained,  ex- 
cept in  certain  cases,  which  are  not  necessary  to  be  referred 
to  for  the  purposes  of  this  case. 

Section  72  provides  the  penalty  for  an  infraction  of 
sub-sec.  1  of  sec.  49;  sec.  86  for  an  infraction  of  sec    10; 
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and  sec.  97  provides  for  the  prosecution  of  offences  against 
the  Act. 

The  offence  is  stated  in  the  cjn\i  tion  to  be  that  the 
applicant  did  unlawl'uliy  allow  liquor  to  be  sold,  and  not  the 
actual  sale  or  barter  of  liquor,  which  is  the  offence  created 
by  STib-scc.  1,  and  with  respect  to  that  aspect  of  the  case 
I  shall  deal  later  on.  In  the  iiioantime  I  propose  to  consider 
the  questions  involved  in  the  first  five  objections,  on  the 
hypotliesis  that  an  offence  against  sub-s  c.  1  is  set  out  in 
the  conviction. 

It  is  not  open  to  question  that  the  province  of  Ontario 
extends  to  the  line  in  Lake  Huron  which  forms  the  western 
boundary  of  the  British  possessions  and  the  easterly  boundary 
at  that  point  of  the  l.'nited  States  of  America,  nor  that 
within  the  territorial  limits  of  the  pi  evince,  as  to  the  sub- 
jects of  legislation  assigned  by  the  British  North  America 
Act,  1867,  to  the  j)rovinces,  the  legislative  authority  of  the 
province  is  as  plenary  and  as  ample  as  the  Imperial  Parlia- 
ment in  the  plenitude  of  its  power  possessed  and' could  be- 
stow: Hodge  V.  The  Queen,  9  App.  Cas.  117,  132. 

Nor  is  it  0|)en  to  que.- 1 ion  that  the  regulation  of  the 
liquor  traflSc  within  \he  limits  of  the  provinces  by  a  license 
law  is  one  of  the  subjects  assigned  by  the  British  North 
x\nierica  Act  to  the  provincial  legislatures. 

It  was  argued  by  Mr.  MacKenzie  that,  notwithstanding 
that  the  place  where  the  oflence  of  which  the  applicant  has 
been  convicted  wae  comi.iltrd,  was  within  the  territorial 
limits  of  the  ])rovince,  and  .iltb.ough  the  subject  matter  with 
which  the  Liquor  License  Act  deals — particularly  the  tac- 
tions which  are  in  question  here — was  within  the  legisla- 
tive authority  of  the  province,  the  great  lakes  form  a  part 
of  the  high  seas,  and  that  there  is,  therefore,  no  jurisdiction 
in  any  of  the  Courts  of  this  province  to  adjudicate  as  to 
offences  committed  upon  these  lakes,  except  in  so  far  as 
that  jurisdiction  has  been  conferred  by  Imperial  authority, 
and  that  the  jurisdiction  with  regard  to  such  offences  is 
vested  in  the  Admiralt}^ — that  the  jurisdiction  is  entirely 
Admiralty  jurisdiction. 

It  seems  to  me  that  this  argu  nent  proceeds  upon  an 
entire  fallacy.     In  the  case  of  The  Queen  v.  Keyn,  13  Cox* 
C.  C.  403,  which  was  decided  before  the  Act  was  passed  by 
the  Parliament  of  Great  Britain  and  Ireland  which  conferred 
jxirisdiction  within  the  three-mile  limit,  as  it  has  been  called. 
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the  question  was  whether  the  criminal  jurisdiction  and  auth- 
ority of  the  Courts  of  the  Empire  extended  to  acts  done 
within  that  limit.  It  was  attempted  to  support  a  conviction 
for  manslaughter  upon  the  ground  that  the  territory  within 
the  three-mile  limit  formed  part  of  Great  Britain,  and  was, 
therefore,  under  its  jurisdiction.  A  majority  of  the  Judges 
were  of  opinion  that,  notwithstanding  that  there  was  the 
authorvy  of  a  great  many  text-writers  to  support  the  con- 
tention that,  according  to  international  law,  for  the  distance 
of  three  miles  from  the  coast  line  I  here  was  jurisdiction  in 
the  country  possessing  the  coast  line,  over  the  three  mile 
stretch,  as  part  of  the  territory  of  that  country,  there  was  no 
such  jurisdiction.  A  minority,  I  think,  of  six  judges  was  of 
a  diiferent  opinion,  and  evidently  the  view  of  Parliament 
coincided  with  the  opinion  of  the  minority,  rather  than  with 
that  of  the  majority,  to  the  extent,  at  all  events,  of  reaching 
the  conclusion  that  it  was  proper  to  assert  by  the  Imperial 
Parliament  the  jurisdiction  the  existence  of  which  the  crim- 
inal court  had  denied.  That,  as  I  have  said,  is  a  matter 
entirely  different  from  the  question  which  is  to  be  determined 
here.  If  the  territorial  limits  of  Great  Britain  had  in- 
cluded the  territory  out  to  the  three-mile  limit,  no  question 
would  have  arisen,  because  throughout  the  case  it  is  recog- 
nized, what  must  be  manifest  to  any  one  who  considers  it, 
that  there  would  have  been  the  same  right  to  deal  with  it 
and  witli  persons  within  it,  and  with  oflEences  committed 
upon  it  as  if  it  had  formed  part  of  terra  firma. 

As  I  have  already  pointed  out,  in  the  case  of  the  great 
lakes — ^Lake  Huron  is  the  lake  in  question  here — to  the 
cast  of  the  international  boundary  line,  the  whole  area  forms 
part  of  the  province  of  Ontario  and  is  under  its  legislative 
authority  and  control,  and,  therefore,  the  grounds  upon 
which  the  majority  of  the  Judges  in  The  Queen  v.  Keyn 
proceeded,  aire  wholly  inapplicable  to  this  case. 

The  case  cited  by  Mr.  MacKenzie  from  5  Practice  Re- 
ports (The  Queen  v.  Albert  Sharp,  5  P.  R.  135),  a  decision 
of  the  late  Sir  Adam  Wilson,  does  not  go  the  length  con- 
tended for  by  Mr.  MacKenzie.  There  the  contention  on  the 
part  of  the  accused  was  that  the  offence  being  stated  to  have 
been  committed  on  Lake  Erie,  if  committed  in  Canadian 
waters,  the  police  magistrate  for  Toronto,  who  had  commit- 
ted the  accused  to  the  common  gaol  of  the  county  of  York, 
had  no  jurisdiction,  because  the  jurisdiction  belonged  "to 
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the  townships  respectively  fronting  on  the  lakes/'  and  if 
committed  in  United  States  waters  there  was  equally  no 
jurisdiction  in  the  police  magistrate,  because  the  Imperial 
Acts  under  wliich  he  assumed  to  act  did  not  extend  to  the 
great  lakes. 

The  learned  Judge  in  remanding  the  accused  into  custody 
said  nothing  to  lead  to  the  conclusion  that  if  it  had  been 
shewn  that  the  offence  was  committed  within  the  territorial 
limits  of  the  Provinoo,  there  would  not  have  been  jurisdic- 
tion in  the  magistrate  of  the  county  in  which  it  was  com- 
mitte;!.  Hc\  however,  1  old  that  the  great  hike>  form  part 
of  the  high  seas,  and  were,  therefore,  even  though  the  offence 
had  been  committed  in  American  waters,  under  the  juris- 
diction of  the  Admiralty,  and  that,  by  the  Imperial  statutes 
to  which  he  referred,  that  jurisdiction  had  been  conferred 
upon  certain  persons,  and  amongst  others  upon  the  magis- 
trate wlio  had  committed  the  prisoner  to  gaol. 

There  are  numerous  American  cases  upon  the  subjeet, 
but  it  will  be  sullicient,  perhaps,  to  refer  to  one:  United 
States  V.  Grush  (1829),  6  Mason's  Reports  290,  the  head- 
note  of  which  is :  "  The  words  '  high  seas '  in  the  crimes 
statute  of  1825,  ch.  276,  sec.  22,  mean  the  uninclosed  waters 
of  the  ocean  on  the  sea  coast  outside  of  the  fauces  terras. 
The  State  Courts  have  jurisdiction  of  offences  committed  on 
arms  of  the  sea,  creeks,  havens,  basins,  and  bays,  within  the 
ebb  and  flow  of  the  tide,  when  these  places  are  within  the 
body  of  a  county ;  and  in  such  cases  the  Circuit  Courts  of  the 
United  States  have  no  jurisdiction  under  the  said  statute. 

'^  Where  an  arm  of  the  sea  or  creek,  haven,  basin,  or  bay 
is  so  narrow  that  a  person  standing  on  one  shore  can  rea- 
sonably discern,  and  distinctly  see,  by  the  naked  eye,  what  is 
doing  on  the  opposite  shore,  the  waters  are  within  the  body 
of  a  coimty. 

"In  such  waters  it  seems  that  the  Admiralty  and  com- 
mon law  courts  have  concurrent  jurisdiction.  The  county 
of  Suffolk,  in  which  the  city  of  Boston  is  included,  extends 
to  all  waters  between  the  circumjacent  islands  down  to  the 
Great  Brewster  and  Point  Allerton." 

Although  in  that  case  the  territorial  limits  of  the  county 
of  Suffolk  extended  only  to  the  line  of  the  ebb  and  flow  of 
the  tide,  it  is  important  as  shewing  that  where  the  territory 
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is  within  the  limits  of  the  county,  the  common  law  has  con- 
current jurisdiction  with  the  Admiralty  Courts,  and,  as  I 
have  pointed  out  already,  the  offence  in  question  was  com- 
mitted within  the  territorial  limits  of  the  province  of  Ontario. 

There  was  a  further  point  taken  by  Mr.  MacKtnzie,  that, 
according  to  international  law,  there  was  no  municipal  jur- 
isdiction— speaking  of  that  in  its  broad  sense — ^to  interfere 
with  persons  on  board  a  foreign  vessel  navigating  the  high 
seas,  and,  therefore,  as  the  great  lakes  had  been  held  to  be 
in  the  same  position,  navigating  the  great  lakes. 

Although  that  is,  no  doubt,  a  rule  of  international  law, 
yet,  where  it  is  plain  that  the  legislature  has  intended  to  dis- 
regard or  interfere  with  that  rule,  the  Courts  are  bound  to 
give  effect  to  its  enactments. 

If  it  had  been  that  this  steamer  "  Greyhound  '^  was  being 
navigated  by  an  American  citizen,  as  he  had  a  right  to  navi- 
gate it,  on  the  walers  of  Lake  Huron,  and  had  been  passing 
from  the  city  of  Detroit  to  Sault  Ste.  Marie,  and  in  the 
course  of  its  journey  had  proceeded  for  some  distance  upon 
the  Canadian  side  of  the  lake,  and  therefore  within  the  terri- 
tory of  Ontario,  I  should  require  time  to  consider  whether 
in  that  case  the  license  law  of  the  province  could  be  held 
to  apply  to  acts  done  on  board  of  it.  Here,  however,  the  case 
is  entirely  different.  The  vessel  had  come  to  the  harbour  of 
Goderich;  it  was  not  exercising  the  right  of  navigation  en- 
joyed by  the  citizens  of  the  United  States  of  America  as 
well  as  by  the  subjects  of  His  Majesty  in  the  way  I  have  men- 
tioned; it  was  being  used  for  an  excursion  which  went  out 
from  the  port  of  Goderich  for  a  few  miles  and  returned  to 
that  port;  and  1  may  say  in  passing  that  it  has  never  been 
doubted,  even  before  the  passing  of  tlie  Imperial  statute 
which  followed  the  Keyn  case,  that  with  regard  to  harbours, 
bays,  and  bodies  of  water  inter  fauces  terrae,  as  it  is  called 
in  tlie  cases,  there  is  local  jurisdiction  in  the  country  to 
which  tliey  belong. 

I  think  we  may  distinguish  this  case  from  those  which 
have  been  cited,  and  properly  rest  our  judgment  upon  the 
ground  that  this  was  not  the  case  of  a  foreign  ship  travelling 
in  the  way  which  I  have  indicated,  but  was  a  ship  practic- 
ally in  ttie  harbour  of  Goderich  and  contravening  the  local 
laws  which  prevailed  there,  and  which,  according  to  the  tes- 
timony, were  known  to  the  applicant,  the  captain  of  the 
vessel,  for  upon  his  own  statement  he  had  applied  for  a 
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license  to  the  authorities  of  this  country  and  had  failed  to 
obtain  it. 

It  seems  to  me,  therefore,  that  the  objections  which  have 
been  taken  to  the  constitutionalily  of  the  Act  and  to  the 
application  of  it  to  the  captain  of  his  ship,  although  it  was  a 
foreign  vessel,  in  the  circumstances  of  this  case,  fail. 

I  may  also  mention,  as  shewing — it  is  hardly  necessary 
that  that  should  be  added — ^what  the  treaties  which  were 
referred  to,  the  Treaty  of  Paris  and  Treaty  of  Ghent,  make 
abundantly  clear,  that  the  territorial  limits  of  the  province 
extend  to  the  middle  of  liake  Huron  as  defined  in  those 
treaties. 

Heference  may  also  be  made  to  the  British  North  Amer- 
ica Act,  in  which,  in  fixing  the  electoral  divisions  of  the  pro- 
vince, the  counties  and  townships  bordering  upon  Lake  Huron 
are  recognized  and  dealt  with.  The  only  way  in  which  the 
Imperial  Parliament  could  know  what  the  county  of  Huron 
meant,  or  what  any  named  township  in  that  county  meant, 
was  by  reference  to  the  Act  which  makes  the  territorial  sub- 
divisions of  the  province,  which  is  now  chapter  3  of  tfie 
Bevised  Statutes  of  Ontario,  and  there  it  will  be  found  that 
the  limits  of  these  coimties  and  townships  extend  to  the  west- 
em  boundary  of  the  province  opposite  to  them. 

The  further  objection  was  urged  by  Mr.  MacKenzie  that 
there  was  nothing  to  shew  the  place  where  the  offence  was 
committed. 

1  do  not  understand  that  there  is  any  rule  of  law  which 
requires  us  to  hold  that  the  conviction  is  bad  because  the 
particular  place  at  which  the  offence  is  alleged  to  have  been 
committed  is  not  set  forth,  where  it  is  stated  to  have  been 
committed  within  the  county  in  which  the  magistrate  has 
jurisdiction.  It  may  be  that  if  an  information  were  laid 
charging  that  a;n  offence  had  been  committed  within  the 
county  of  Huron,  without  naming  the  particular  place  within 
the  county,  upon  application  to  the  magistrate  an  amendment 
of  the  information  might  be  directed;  but  it  is  impossible, 
I  think,  to  say  that  where,  as  in  this  case,  the  conviction  is 
for  an  offence  alleged  to  have  been  committed  within  the 
county  of  Huron,  and  the  magistrate  undoubtedly  had  juris- 
diction over  the  whole  county  of  Huron,  the  conviction  can 
be  held  to  be  bad  because  it  does  not  shew  jurisdiction  in  the 
magistrate,  merely  because  the  place  in  the  county  where  the 
offence  was  committed  is  not  stated  with  more  particularity. 
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I  have  had  more  difficulty  in  coming  to  a  conclusion  upon 
a  point  that  was  not  argued  until  this  morning,  and  that  is 
as  to  the  sutiiciency  of  thg  conviction  itself.  It  is  now  urged 
that  the  conviction  discloses  no  offence.  I  think  that  point 
is  well  taken.  The  offence  is  for  unlawfully  allowing  liquor 
to  be  sold,  etc.  There  is  no  such  offence  created  by  the 
Liquor  license  Act.  The  offence  is  the  selling  or  bartering 
without  the  license  required  by  law;  and,  therefore,  if  there 
is  not  power  in  the  Court  to  amend  the  conviction  so  as  to 
make  it  for  an  offence  under  sub-sec.  1  of  sec.  49  of  the  Act, 
viz.,  the  selling  or  bartering  of  liquors  without  the  license 
required  by  law,  Mr.  MacKenzie's  motion  must  prevail  and 
the  conviction  must  be  quashed. 

My  learned  brothers  entertain  a  strong  opinion  that  the 
case  is  one  in  which  the  remedial  provisions  of  the  Code 
should  be  exercised.  I  have  not  so  strong  an  opinion  upon 
the  point  as  they  have,  but  I  agree  hesitatingly  in  their  con- 
clusion upon  that  branch  of  the  case. 

Section  111  of  the  Liquor  License  Act  provides  that: 
"  The  occupant  of  any  liou^e,  shop,  room,  or  other  place  in 
which  any  sale,  barter,  or  traffic  of  spirituous,  fermented,  or 
manufactured  liquors,  or  any  matter,  act,  or  thing  in  contra- 
vention of  any  of  the  provisions  of  this  Act,  has  taken  place, 
shall  be  personally  liable  to  the  penalty  and  punishments 
prescribed  by  this  Act,  notwithstanding  such  sale,  barter,  or 
traffic  be  made  by  some  other  person,  who  cannot  be  proved 
to  have  so  acted  under  or  by  the  directions  of  such  occupant, 
and  proof  of  the  fact  of  such  sale,  barter,  or  traffic,  or  other  - 
act,  matter,  or  thing,  by  any  person  in  the  employ  of  such 
occupant,  or  who  is  suffered  to  be  or  remain  in  or  upon 
the  premises  of  such  occupant,  or  to  act  in  any  way  for 
such  occupant,  shall  be  conclusive  evidence  that  such  sale, 
barter,  or  traffic,  or  other  act,  matter,  or  thing,  took  place 
-with  the  authority  and  by  the  direction  of  such  occupant.^* 

My  doubt  is  as  to  whether  the  captain  of  a  vessel  is  an 
•occupant,  within  the  meaning  of  the  section.  I  doubt  also 
Tvhether  any  of  the  words  mentioned  in  the  section,  "  house, 
shop,  room,  or  other  place,''  include  a  vessel.  However  that 
may  be,  I  think  that  sufficient  appears  upon  the  face  of  the 
proceedings  to  shew  that  the  applicant  admitted  an  offence 
under  sub-sec.  1  of  sec.  49,  if  it  was  an  offence  under  that 
section  to  sell  liquor  in  the  place  where  it  was  sold. 
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The  statement  of  the  magistrate^  and  there  is  nothing  to 
shew  that  it  is  incorrect  or  that  it  does  not  correctly  record 
what  took  place,  is  that  "  on  the  information  being  read  to 
the  captain,  who  was  present,  he  pleaded  guilty  to  selling  out- 
side the  three-mile  limit,  but  not  guilty  of  selling  within  the 
three-mile  limit/'  and  when  the  defendant  admitted  and 
pleaded  guilty  to  selling  outside  the  three-mile  limit,  it  must 
be  taken  that  he  understood  that  the  complaint  was  for  sell- 
ing, which  was  the  only  offence  of  which  he  could  be  con- 
victed, and  that  he  was  pleading  guilty  to  that  offence,  if  it 
was  an  offence  to  sell  outside  of  the  three-mile  limit. 

Another  doubt  I  have  had  is  as  to  whether  we  can  say 
that  we  are  satisfied  that  an  offence  of  the  nature  described 
in  the  conviction  is  shewn  by  the  depositions  to  have  been 
committed:  Criminal  Code,  sec.  889. 

I  do  not  know  of  any  judicial  interpretation  of  those  words 
that  will  help  us  in  coming  to  a  conclusion,  and  I  hesitatingly 
accept  the  view  of  my  learned  brothers,  that  the  offence  of 
selling  without  a  license  is  of  the  nature  of  the  offence  alleged 
in  this  conviction. 

If  such  an  interpretation  as  fhat  is  not  to  be  given,  it 
may  be  observed,  however,  that  where  the  conviction  discloses 
no  offence  it  would  be  impossible  to  give  effect  to  the  remedial 
provisions  of  the  section,  and  I  therefore  agree  with  my 
learned  brothers  that  the  provisions  of  sec.  889  must  be 
applied,  and  that  we  should  determine  that  an  offence  of 
the  nature  described  in  the  conviction  has  been  committed 
by  the  applicant,  and  that  the  conviction  should  be  amended 
so  as  to  make  it  one  for  selling  liquor  without  the  license 
required  by  law,  and  the  conviction  as  so  amended  affirmed. 

The  question  is  a  new  one,  and,  as  the  conviction  was 
upon  its  face  bad,  we  think  the  applicant,  although  he  fails 
in  his  motion,  ought  not  to  be  ordered  to  pay  the  costs. 

The  case  has  been  very  fully  and  elaborately  argued  by 
Mr.  MacKenzie,  who  has  exhibited  great  industry  and  ability 
in  getting  together  the  materials  for  his  argument  and  pre- 
senting them  to  the  Court. 

VOL.  VI     O.W.R.  NO.  24— GRri 
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Cartwright,   Master.  December   22iid,   1905. 

CHAMBERS. 

GOLD  MEDAL  FUBXITURE  CO.  v.  CRAIG. 

Mechanics'  Liens — Liability  of  Owner — Admission  of  Claim 
— Costs — Payment  into  Court — Discharge  of  Lien. 

Motion  by  defendants  the  owners,  in  a  proceeding  under 
the  Mechanics'  Liens  Act,  for  an  order  for  the  discharge 
of  the  lien  upon  payment  into  Court  of  the  amount  of  the 
plaintiffs'  claim. 

J.  E.  Jones,  for  the  applicants. 

Z.  Gallagher,  for  plaintiffs. 

The  Master  : — The  owners  admit  liability  to  the  amount 
of  plaintiffs'  claim,  but  ask  to  have  their  land  discharged  on 
payment  of  plaintiffs*  claim,  less  their  costs,  while  plaintiffs 
contend  that  they  should  be  paid  not  only  their  claim,  $224, 
but  also  costs  to  date. 

Mr.  Jones  admits  that  -the  $224  is  less  than  20  per  cent, 
of  the  amounts  of  the  payments  made  to  contractors;  and 
Mr.  Gallagher  contends  that  plaintiffs  can  require  both 
claim  and  costs  to  be  paid  out  of  the  20  per  cent,  which  the 
owners  should  have  retained  under  sec.  11  of  the  Act. 

I  think  the  latter  is  the  correct  view.  It  is  certainly  that 
taken  by  the  owner  in  the  much  litigated  case  of  Ontario 
Paving  Brick  Co.  v.  Bishop,  4  0.  W.  R.  34.  There  not  only 
was  the  20  per  cent,  paid  into  Court,  but  a  further  sura, 
"  w^hich  was  j)robably  I'nough  to  cover  the  20  per  cent,  and  the 
costs  up  to  the  time  of  payment  in:"  j^er  Meredith,  C.J., 
at  p.  35. 

Tlii-^  seems  to  be  tlie  law,  and  on  the  facts  of  this  case 
there  is  no  hardship  to  the  owners  in  this  disposition  of  the 
mot'oi.  On  29th  August  plaintiffs  gave  them  the  oppor- 
tunity of  settling  before  action,  .  .  .  They,  however, 
apparently  did  nothing,  and  tlie  lien  was  only  filed  on  the 
last  day  possible.     .     .     . 

Tic  only  excuse  urged  for  not  paying  costs  is  that  plain- 
tiffs at  first  claimed  $1G  too  much.  But  this  is  not  enough. 
The  last  letter  from  the  solicitors  for  the  owners  that  is 
before  me  n  puflintcs  any  liability.    They  have  since  changed 
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their  attitude,  and  at  most  they  cannot  be  in  any  better  posi- 
tion than  if  they  had  paid  the  $224  into  Court  and  no  more. 
They  could  not  then  have  had  the  lien  discharged  until  the 
question  of  costs  was  decided. 

It  should  not  now  be  necessary  to  go  through  that  form- 
ality, as,  no  doubt,  plaintiffs  will  sign  the  necessary  receipt  on 
payment  of  the  $224,  and  such  costs  as  they  are  entitled  fo 
at  the  present  time. 

If  the  owners  do  not  accept  these  terms,  the  motion  will 
be  dismissed  with  costs. 


December  22nd,  1905. 

DIVISIONAL  COUKT. 

MEEXIE  V.  TILSONBURG,  LAKE  ERIE,  AND  PACI- 
FIC R.  W.  CO. 

Railway — Injury  to  Person  Loading  ('ar — Train  Running 
into  Car — Negligence — Res  Ipsa  Loquitur — Defective  Ap- 
pliances— Damages. 

Appeal  by  defendants  from  judgment  of  Falconbridge, 
C.J.,  ante  286. 

G.  T.  Blackstock,  K.C.,  and  V.  A.  Sinclair,  Tilsonburg, 
for  defendants. 

C.  Millar,  for  plaintiff. 

'i'he  judgment  of  the  Court  (Mulock,  C.J.,  Anglin, 
J.,  Clute,  J.),  was  delivered  by 

Anglix,  J.: — The  defendants  appeal  from  the  judgment 
of  Falconbridge,  C.J.  (6  0.  W.  R.  286),  without  a  jury, 
awarding  to  plaintiff  $1,'^00  as  damages  for  injuries  sus- 
tained through  his  being  violently  thrown  down  by  a  train 
of  defendants  running  into  a  stationary  car  which  he  was 
engaged  in  unloading.  This  car  stood  upon  a  siding,  con- 
structed by  the  Tilson  Company,  down  which  defendants' 
train,  consisting  of  an  engine  and  three  cars,  was  backed. 
The  brakesman  and  conductor,  being  engaged  in  opening 
and  closing  switches,  were  not  upon  the  train.  In  the  course 
of  running  down  tlie  siding,  the  speed  of  the  train  became 
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80  great  that  the  engine-driver  entirely  lost  control  of  it. 
Both  he  and  the  fireman  jumped  from  the  engine  at  some 
difc^tan(e  from  the  place  where  the  stationary  car  stood;  so 
that,  at  the  moment  of  collision,  there  was  no  person  upon 
the  train. 

A  former  trial,  before  Magee,  J.,  with  a  jury,  resulted  in 
a  verdict  for  the  plaintiff  of  $1,000.  The  defendants  moved 
the  Divisional  Court  to  set  aside  this  verdict  and  that  judg- 
ment be  entered  dismissing  the  action,  upon  the  ground  that 
there  was  no  evidence  of  negligence  to  submit  to  the  jury, 
and  in  the  alternative  asked  for  a  new  trial  upon  the  ground, 
inter  alia,  of  misdirection.  In  the  judgment  granting  a  new 
trial  upon  the  latter  ground  (5  0.  W.  R.  69)  the  facts  are 
fully  stated. 

Upon  the  case  coming  down  for  such  new  trial  before  the 
Chief  Justice  of  the  King's  Bench,  the  jury  having  been  dis- 
pensed with,  the  evidence  taken  at  the  former  trial  was  put 
in  as  part  of  the  testimony  upon  the  new  trial,  and  some  ad- 
ditional evidence  was  given  by  both  parties.  The  latter  rather 
strengthened  the  case  for  plaintiff  upon  the  insufficiency  of 
the  tests  made  to  ascertain  the  condition  of  the  air-brake 
before  starting  to  descend  the  grade  on  the  Tilson  siding.  It 
also  shewed  that  the  plaintiff's  injuries  were  more  enduring 
than  had  been  supposed  when  the  action  was  first  tried.  The 
additional  evidence  did  not,  upon  any  point  now  material, 
improve  the  position  of  the  defendants. 

To  dispose  of  the  present  appeal  it  might  suffice  to  say 
that  in  granting  a  new  trial,  instead  of  dismissing  this  action, 
the  Divisional  Court  necessarily  held  that  on  the  former  trial 
there  was  evidence  of  negligence  on  the  part  of  the  defend- 
ants upon  which  a  verdict  in  favour  of  plaintiff  might  be 
supported,  and  that  upon  the  self  same  material  now  before 
us,  unless  we  should  disregard  the  previous  Divisional  Court 
judgment,  we  cannot  say  that  there  is  nq  evidence  to  sup- 
port the  findings  of  the  learned  Chief  Justice. 

Upon  the  former  appeal  Mr.  Blackstock  appears  to  have 
arjjued  that  because  the  plaintiff  specified  two  matters  of 
alleged  negligence  on  the  part  of  the  defendants,  he  was 
preflu('e'l  from  relying  upon  the  inference  of  negligence  to 
be  drawn  from  the  happening  of  the  occurrence  itself  in  the 
circumstances  in  which  it  did  happen — res  ipsa  loquitur; 
that  he  had  thus  relieved  the  defendants  from  the  burden  of 
pro\  iii<r  that  the  collision  was  not  due  to  any  negligence  on 
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their  part^  and  had  assumed  the  onus  of  establishing  affirma- 
tively— and  by  evidence  other  than  that  afforded  by  the  hap- 
pening of  the  occurrence — that  the  defendants  were  guilty 
of  one  or  other  of  the  negligent  acts 'or  omissions  specified 
in  the  particulars.  This  contention  the  Court  distinctly  re- 
jected. Before  us  it  is  presented  in  a  slightly  different  form. 
The  learned  counsel  argues  that  the  plaintiff,  by  his  plead- 
ings and  particulars  and  the  evidence  adduced  on  his  behalf, 
has  himself  actually  negatived  all  negligence  on  the  part  of 
defendants,  extept  such  alleged  negligent  acts  or  omissions 
as  he  has  specifically  charged,  and  that  he  has  thus  in  part 
discharged  for  the  defendants  the  duty  which  would  otherwise 
have  been  theirs — if  the  case  be  one  in  which  res  ipsa  loquitur 
— of  proving  negatively  that  no  negligence  of  theirs  had 
caused  the  accident.  Upon  the  matters  of  alleged  negligence 
so  specified,  Mr.  Blackstock  maintains  that  the  evidence 
clearly  satisfies  the  onus  remaining  upon  defendants  of  prov- 
ing that  in  these  matters  they  were  not  guilty  of  negligence. 

With  neither  view  of  tlie  learned  counsel  can  we  agree. 
We  find  nothing  in  the  pleadings,  in  the  particulars,  or  in 
the  conduct  of  plaintiff's  case  at  the  trial,  which  relieves  de- 
fendants in  the  slightest  degree  from  rebutting  in  its  en- 
tirety the  presumption  arising  upon  the  circumstances  that 
the  collision  which  occurred  was  due  to  some  act  or  omission 
amounting  to  negligence  for  which  they  are  responsible. 
The  circumstances  surrounding  the  occurrence  are  such  as 
leave  no  room  to  question  the  applicability  of  the  maxim 
res  ipsa  loquitur:  Crawford  v.  Upper,  16  A.  R.  440.  Of  the 
v^ry^  onerous  responsibility  thus  cast  upon  defendants,  they 
have  not  succeeded  in  satisfactorily  acquitting  themselves. 

But  if  defendants'  responsibility  were  limited  to  dis- 
proving such  negligence  as  plaintiff  has  in  terms  charged 
against  them,  the  evidence  does  not  justify  a  finding  that  this 
much  lighter  burden  has  been  discharged. 

Inter  alia,  plaintiff  in  his  particulars  charges  that  "the 
power  of  the  steam  engine  could  not  be  used  to  brake  the 
wheels  of  the  train;  that  the  brakes  did  not  perform  their 
function;  .  .  .  that  the  air-brake  equipment  was  defec- 
tive and  inefficient;  .  .  .  and  that  no  proper  precau- 
tions were  taken  to  test  the  locomotive  (and)  train  before 
taking  the  grade."'    .... 

The  grade  upon  the  siding  in  question  is  necessarily  steep. 
The  train  consisted  of   an  engine,    an  empty  box  car,  and 


958  TBE  ONTARIO  WEEKLY  REPORTER, 

two  flat  cars  loaded  with  lumber.  The  engine  had  come  from 
Ingersoll  on  the  morning  of  the  accident.  The  two  flat  cars 
had  lain  at  TilBonbnrg  at  least  since  the  previous  evening. 
They  were  attached  to  the  engine  and  box  car  immediately 
before  the  journey  backing  do¥ni  the  Tilson  Co.'s  siding 
b^gan.  The  engine-driver,  Bichardson,  gives  evidence  that 
the  air-brakes  were  not  working  properly  to  stop  the  train; 
that  they  certainly  did  not  do  the  duty  required  of  them;  and 
that  the  course  of  events  indicated  that  the  only  thing  that 
could  be  wrong  would  be  the  brakes.  The  witness  Clark  said 
that  if  the  air-brakes  had  been  in  proper  order — ^in  good 
working  order — that  which  occurred  could  never  have  hap- 
pened. There  was  other  evidence  to  the  same  effect.  Sev- 
eral witnesses  swore  that  in  view  of  the  making  up  of  the 
train  afresh  at  Tilsonburg  and  the  taking  on  of  the  two  flat 
cars  and  having  regard  to  the  stiffness  of  the  grade,  some- 
thing in  the  nature  of  a  '^terminaP^  test  of  the  air-brakes 
should  have  been  made,  including  an  examination  of  the 
pistons,  etc.  Evidence  to  this  effect  was  given  by  Bichardson, 
Clark,  Scott,  and  Van  Campen.  That  no  such  test  was  made 
is  admitted.  The  only  step  taken  to  ascertain  if  the  brakes 
were  working  was  a  decidedly  casual  observation  of  the  cars, 
made  by  the  brakesman  and  the  conductor  as  the  train 
backed  past  them.  The  former  cannot  say  that  he  noticed 
whether  the  brakes  were  applied  to  the  middle  car  at  all. 
Neither  of  them  can  tell  anything  as  to  the  force  or  '*  grip  " 
with  which  they  were  applied  to  any  car  in  the  train.  No 
one  can  say  whether  the  cut  off  or  lateral  cocks,  intended  to 
disconnect  the  service  from  the  middle  car,  were  open  or 
shut.  In  fact  the  test  made — if  it  deserve  to  be  so  called — 
was  so  plainly  casual  and  superficial  that  it  would  be  diflB- 
cult  to  understand  how  it  could  be  regarded  as  adequate  or 
satisfactory.  There  is  sufficient  evidence  to  support  the 
positive  findings  that  the  brakes  were  not  in  proper  condition 
and  that  proper  tests  were  not  applied  at  the  proper  time. 
A  fortiori,  the  defendants  have  not  satisfied  the  onus  i^hich 
lay  upon  them  to  prove  the  contrary. 

The  appeal  therefore  fails  and  must  be  dismissed  with 
cosi<=.  •   '  .  )'!] 
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WEEKLY    COURT. 

GURNET  FOUNDRY  CO.  v.  WESTERN  FOUNDRY  00. 

Damages — Enticing  and  Harbouring  Plainiiifs'  Servants — 
Qvuntum  of  Damages — Otneral  Damage — Evidence — ^4^- 
sessmsnt  6y  Referee — Appeal. 

Appeal  by  defendants  and  cross-appeal  by  plaintiffs  from 
report  of  James  S.  Cartwright,  oflScial  referee,  upon  a  refer- 
ence for  trial  of  an  action  to  recover  damages  for  the  entic- 
ing away  and  harbouring  of  plaintiffs*  servants  by  defendants. 
The  referee  awarded  plaintiffs  $2,000  as  damages. 

I.  P.  Hellmuth,  K.C.,  and  E.  A.  Forster,  for  defendants. 

E.  E.  A.  DuVemet,  for  plaintiffs. 

Anglix,  J.: — It  was  concodod  by  counsel  for  defend- 
ants that  the  decision  of  a  Divisional  Court  in  Sheppard 
rul)lishing  Co.  v.  Press  Publishing  Co.,  10  0.  L.  K.  243, 
6  0.  W.  R.  776,  prevents  defendants  in  this  Court  from  suc- 
cessfully contesting  their  liability  upon  the  findings  of  fact 
of  the  referee.  No  serious  attack  was  made  upon  the  findings, 
which  are  well  supported  by  the  evidence. 

The  appeal  and  cross-appeal  are,  therefore,  for  the  pre- 
sent confined  to  the  quantum  of  damages.  Plaintiffs'  notice 
of  motion  indicates  that,  had  defendants  not  appealed,  they 
were  prepared  to  abide  by  the  assessment  of  the  referee.  De- 
fendants' appeal  is  based  upon  an  alleged  lack  of  evidence 
to  warrant  the  allowance  of  such  a  sum  as  $2,000  for  dam- 
ages. 

The  evidence  shews  that  the  moulders  and  apprentices 
seduced  by  defendants  were  taken  away  at  a  time  and  under 
circumstances  when  it  was  practically  impossible  to  replace 
them;  that  a  shortage  in  the  number  of  moulders  at  work 
in  the  foundry  entails  a  lessening  in  the  production  of  all  the 
other  departments  in  which  the  product  of  the  moulding 
department  forms  the  basic  material;  and  that  the  wrongs 
were  committed  at  a  season  when  it  was  of  the  utmost  im- 
portance to  plaintiffs  that  their  shops  should  be  fully  manned 
and  capable  of  serving  out  their  maximum  output.  As  an 
establishment  so  extensive  as  that  of  plaintiffs  no  doubt  keeps 
on  hand  a  considerable  stock  of  manufactured  goods,  it  would 
probably  be  difficult  to  prove  loss  of  business  directly  due  to 
the  temporar}^  shortage  of  moulders.    JBut  that  there  must 
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have  been  a  considerable  diminution  in  the  output  of  the 
foundry  and  a  consequent  loss  of  trade  seems  reasonably  clear. 
"In  order  to  support  an  action  for  maliciously  inducing 
persons  to  break  their  business  contracts  with  the  plaintiff, 
proof  of  specific  damage  need  not  be  given;  it  is  sufficient  to 
prove  facts  from  which  it  may  properly  be  inferred  that  some 
damage  must  result  to  plaintiff  from  defendant's  wrongful 
acts:"  Exchange  Telegraph  Co.  v.  Gregory,  [1896]  1  Q.  B. 
147.  The  law  implies  general  damage  in  every  breach  of 
contract  and  every  infringement  of  an  absolute  right:  see 
Ashby  V.  White,  1  Sm.  L.  C,  9th  ed.,  p.  268.  The  amount 
to  be  allowed  as  such  general  damage  must  be  limited  to  what 
will  flow  in  the  ordinary  course  of  things  from  the  inva- 
sion of  the  plaintiff's  right  of  which  he  proves  the  defendant 
to  have  been  guilty.  If  special  damage  beyond  this  is  sought, 
specific  losses  must,  of  course,  be  allied  and  proven :  Eatcliffe 
V.  Evans,  [1892]  2  Q.  B.  524,  628.  It  by  no  means  follows 
that  general  damage  is  to  he  merely  nominal.  It  may  be 
and  often  is  very  substantial. 

The  sum  of  $2,000  is  no  doubt  a  very  substantial  sum. 
But  there  is  evidence  that  defendants  robbed  plaintiffs  of 
the  services  of  a  number  of  valuable  workmen;  .  .  .  that 
this  entailed  a  loss  of  profit  upon  the  wages  of  a  great  num- 
ber of  other  men;  and  .  .  .  that  plaintiffs  were  com- 
pelled to  import  moulders  from  England.  .  .  .  There 
is  abundant  evidence  of  facts  warranting  a  finding  of  heavy 
damage^.  To  estimate  these  is  difficult;  to  prove  to  a  dol- 
lar, or  even  within  $100,  the  actual  damage  sustained,  was 
probably  impossible,  and,  in  the  absence  of  a  claim  for  special 
damage,  was  something  that  plaintiffs  were  not  obliged  to  do. 

I  should  not  assume  that  the  amount  allowed  is  a  mere 
guess  or  conjecture  on  the  part  of  the  referee.  Upon  an 
appeal  from  his  as.<ossmont  of  damages  in  such  a  case  as  this, 
the  finding  of  an  oliicial  referee  is,  I  think,  entitled  to  at 
least  as  much  consideration  as  would  be  accorded  to  the 
verdict  of  a  common  jury :  Gunter  v.  Astor,  4  Moo.  12.  Mr. 
Cartwright  has,  in  his  report,  disavowed  any  intention  of 
awarding  punitive  damages.  Defendants  have  not  convinced 
me  that  he  has  proceeded  upon  any  other  erroneous  principle. 
I  find  it  impossible,  upon  the  facts  in  evidence,  to  reach  a 
conclusion  that  his  assessment  is  either  so  excessive  or  so 
inadequate  that  I  should  be  justified  in  disturbing  it  upon 
appeal. 

The  appeal  and  cross-appeal  will,  therefore,  be  dismissed 
with  costs. 


THE 
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December  26th,  1905. 

DIVISIONAL  COURT. 

HULL  V.  ALLEN. 

Account  —  Redemption  —  Trustee  in  Possession  —  Master's 
Report — Appeal. 

Appeal  by  defendant  and  cross-appeal  by  plaintiff  from 
order  of  Meredith,  J.,  of  29th  September,  1904,  allowing 
in  part  and  dismissing  in  part  an  appeal  and  cross-appeal 
from  the  report  of  the  Master  at  Woodstock  in  an  action  for 
redemption. 

The  appeal  was  heard  by  Falconbridge,  C.J.,  Mac- 
Mahon,  J.,  Clute,  J. 

W.  E.  Middleton  and  J.  C.  Makins,  Stratford,  for  de- 
fendant. 

F.  Amoldi,  K.C.,  and  P.  McDonald,  Woodstock,  for 
plaintiff. 

Clute,  J. : —  .  .  .  The  principal  question  argued, 
and  upon  which  the  appeals  largely  depend,  k  whether  the 
defendant  is  to  be  regarded  as  a  trustee  or  as  a  mortgagee  in 
possession. 

This  question  is,  I  think,  disposed  of  by  the  pleadings  and 
judgment  of  Ferguson,  J.,  at  the  trial,  which  judgment,  so 
far  as  it  affects  this  question,  was  by  consent  of  counsel.  .  . 
The  question  of  accoimts  must  be  dealt  with  on  the  basis  of 
defendant  being  a  trustee  in  possession.     .     .     . 
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hanging  they  would  in  all  probability  get  upon  the  post;  that 
it  was  never  intended  that  a  man  should  be  where  the  plain- 
tiff was  upon  the  bulling  post ;  that  he  has  never  known  a  man 
to  be  ^^ent  inside  a  boiler  to  protect  stays  during  rivetting; 
and  that,  hanging  down  from  the  top  of  the  roof  of  the 
boiler,  the  stays  were  liable  to  catch  in  or  rest  on  the  bulling 
post,  thus  "holding  the  boiler  up  while  the  hooks  became 
slack  and  unloosened."  One  side  of  the  boiler  being  tilted 
up  by  the  brace  or  stay  supported  by  the  bulling  post,  the 
suspending  chain  on  that  side  would  become  sfack  and  the 
open  hook  attached  to  it  might  thus  escape  from  the  eye 
in  which  it  was  securely  held  while  the  chain  remained  taut 
The  jury  had  before  them  evidence  as  to  the  appliances  used 
to  support  the  boiler.  It  was  for  them  to  say  whether  the 
danger  of  one  of  the  two  open  hooks  suspending  the  boiler 
slipping  out  of  the  eye  attached  to  it  from  a  tilting  or  lifting 
of  Uie  shell,  caused  by  one  of  the  dangling  stays  catching  or 
resting  on  the  bulling  po.4,  was  something  which  it  was 
negligent  on  the  part  of  Green,  in  the  circumstances,  not  to 
have  anticipated.  I  do  not  think  we  can  say  tliat  there  was 
no  evidence  to  warrant  the  Chief  Justice  in  leaving  this  ques- 
tion to  the  jury.  If  there  was,  we  cannot  interfere  ^vith  the 
finding  upon  it.  That  we  might  have  reached  another  con- 
clusion is  immaterial. 

I  therefore  think  this  case  was  properly  left  to  the  jury, 
and  that  their  findings,  involving  liability  of  the  defendants, 
cannot  bo  disturbed. 

The  jury  assessed  the  damages  at  the  sum  of  $1,500.  The 
proceedings  which  followed  the  return  of  the  verdict  are  re- 
ported as  follows: 

*' Mr.  Gicer:  Was  the  father  nonsuited? 

"His  Lordship:  No,  Mr.  DuVernet  agreed  yesterday  to 
the  damage.-^  being  assessed  jointly. 

"Mr.  Greer:  We  might  have  moved  against  the  verdict 
if  there  was  anything  a^^sessed  to  the  father. 

''Hi<  Lordship:  What  do  you  say  to  asking  the  jury  how 
much  they  have  allowed  for  the  mimical  bill? 

*'  Mr.  Leo :  I  have  no  objection. 
*'  Mr.  Greer :  I  cannot  consent. 

"  His  Lordship :  Gentlemen,  how  much  have  you  allowed 
for  the  medical  bill  in  this  case? 
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The  defendants  daim  to  be  entitled  to  have  this  judg- 
ment reduced  by  the  sum  of  $400,  on  the  ground  that,  of  the 
$1,500  damages  assessed^  the  sum  of  $400  was  allowed  for 
medical  fees,  for  which  the  infant  plaintiflf  had  no  claim, 
while  the  father  has  no  right  of  action  under  the  Workmen's 
Compensation  Act,  under  which  alone  the  case  went  to  the 
jury. 

Jt  was  perhaps  unnecessary  to  have  asked  the  jury  any- 
thing about  the  medical  expenses  after  they  had  returned 
their  verdict.  Had  they  been  told  that  the  medical  expenses 
could  in  no  event  form  part  of  the  recovery  of  the  infant 
plaintiff,  I  have  no  doubt  that  his  damages  would  neverthe- 
less have  been  assessed  at  $1,500.  If  instructed  that  the 
father  was  entitled  at  common  law  to  recover  the  expenditure 
which  he  had  incurred  for  medical  attendance,  procured  for 
hi^  son,  a  minor,  it  is  quite  probable  that  the  verdict  would 
have  been  $1,500  for  the  son  and  $400  for  the  father.  In 
any  event  the  only  relief  we  could  give  to  the  defendants — 
if  indeed  they  have  any  ground  for  complaint — would  be, 
without  in  any  way  disturbing  the  findings  as  to  liability, 
to  send  this  case  down  for  a  fresh  assessment  of  damages. 

But,  if  this  were  done,  the  proper  instruction  to  the  jury 
would,  I  think,  be  that,  whether  or  not  the  father  be  liable 
to  ihe  doctor,  and  whether  or  not  he  has  a  right  to  recover 
from  defendants  any  sum  for  which  he  may  be  so  liable,  the 
minor  plaintiff  is  Idmself  liable  for  this  medical  attendance, 
if,  upon  the  facts  in  evidence,  it  should  be  found  that  he  has 
either  expressly  or  impliedly  contracted  to  assume  such  lia- 
bility: Higgin<;  v.  Wiseman,  Garth.  110;  Co.  Litt.  172a. 
Perhaps  the  plaintiffs  may  have  some  reason  to  complain. 
thjit  the  jury  were  not  asked  to  find  upon  the  father's  cause 
of  action  independently  of  the  liability  of  the  defendants  to 
the  son  under  the  statute.  But  no  such  objection  has  been 
taken  on  their  behalf. 

The  doctor  stated  that  he  believed  he  was  called  in  by  the 
defendant  company.  It  may  be  that  the  defendants  are 
directly  liable  to  him  for  his  entire  account:  Oldwright  v. 
Hamilton  Catarafct  Power  Co.,  3  0.  W.  R.  16,  397.  As  upon 
the  proceedings  subsequent  to  the  return  of  the  verdict  it 
would  seem  that  the  jury  did  include  the  amount  due  for 
surgical  attendance  in  assessing  the  damages,  the  defendants 
should  certainly  be  protected  against  any  further  claim  upon 
them  by  the  surgeon.     The  amount   of   a   fair  bill  for  the 
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doctor's  services  may  be  settled  by  the  oflScial  guardian,  with 
the  apj  roval  of  a  Judge  in  Chambers,  and,  upon  relinquish- 
ing all  claims  against  the  senior  plaintiff  and  the  plaintiffs, 
the  doctor  should  be  paid  such  amoimt  out  of  the  moneys  to 
be  paid  into  Court  under  the  judgment  in  this  action.  With 
this  ride]*,  the  judgment  of  the  Chief  Justice  would  seem  to 
wo'rk  absolute  justice  to  all  parties  interested.  The  injury  to 
the  infant  plaintiff  having  been  caused  by  negligence  for 
which  defendants  are  responsible,  their  liability  either  to  one 
of  the  plaintiffs  or  to  the  surgeon,  for  the  latter's  fees  for 
services  properly  rendered  to  the  injured  lad  to  restore  him 
as  far  as  possible  to  health,  seems  unquestionable.  The 
joinder  of  the  father  as  a  co-plaintiff  entailed  no  additional 
expense. 

The  appeal  fails  and  should  be  dismissed  with  costs. 


December  7th,  1906. 

divisional  court. 

EEX  V.  LECONTE. 

Criminal  Law — Keeping  Bawdy  House — Conviction — Offence 
—  Vagrancy — Criminal  Code,  sec.  207. 

Motion  by  defendant  on  the  return  of  a  habeas  corpus  for 
an  onler  discharging  defendant  from  custody  under  a  war- 
rant of  commitment  to  the  common  gaol  of  the  county  of 
Brant,  pursuant  to  a  conviction  for  keeping  a  disorderly 
Iiouse,  bawdy  house,  or  house  of  ill  fame.  The  warrant  was 
signed  by  3  justices  of  the  peace  for  the  county  of  Brant, 
and  directed  imprisonment  for  6  months.  The  offence  was 
found  to  have  been  committed  on  3rd  August.  Defendant 
contended  that  the  commitment  was  bad,  because  it  did  not 
state  that,  defendant  was  a  loose,  idle,  or  disorderly  person 
or  a  vagrant,  sub-sec.  (j)  of  sec.  207  of  the  Code  not  in 
it?elf  stating  an  offence. 

A.  R.  Hassard,  for  defendant,  asked  the  Court  to  follow 
The  King  v.  Keeping,  4  Can.  Crim.  Cas.  494,  497.  He  also 
cited  The  King  v.  McCormack,  7  Can.  Crim.  Cas.  135. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Teetzel, 
J.,  Mabef,  J.),  was  delivered  by 
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Meredith,  C.J.: — I  do  not  think  we  need  be  troubled 
with  any  diliiculty  about  the  misfortune  that  would  arise 
from  contlicting  decisions  in  the  different  provinces  upon  a 
similar  criminal  enactmeni,  because  in  the  two  cases  cited 
by  Mr.  Hassard  we  iiave  ttiat  conflict. 

Mr.  Justice  Weatherbe,  in  the  Nova  Scotia  case,  The 
King  V.  Keeping,  4  Can.  Crim.  Cas.  494,  was  of  opinion — he 
gives  no  reasons  for  it — that  it  was  not  sufficient  to  charge 
the  offence  as  it  is  stated  in  the  commitment  of  the  appli- 
cant in  this  case  (p.  497). 

Chief  Justice  Hunter,  in  the  case  of  The  King  v.  Mc- 
Cormack,  7  Can.  Crim.  Cas.  135,  came  to  exactly  the  oppo- 
site conclusion,  and  held  that  a  conviction  in  the  form  in 
which,  according  to  the  view  of  Mr.  .Justice  Weatherbe, 
the  conviction  should  be  framed,  was  bad,  and  that  the  course 
which  was  adopted  in  this  case,  and  which  is  objected  to  by 
Mr.  Hassard.  was  the  proper  course  to  be  taken.  That  is  the 
ground  upon  which  that  conviction  was  quashed. 

We  shall,  perhaps,  preserve  the  equilibrium  if  we. deter- 
mine in  accordance  with  the  view  taken  by  Chief  Justice 
Hunter,  which  is  our  own  view,  that  this  is  a  proper  way 
of  charging  an  offence  under  a  section  of  that  cha^?^cte^. 

It  is  idle  to  argue  that  the  statute  is  confined  to  vagrants, 
in  the  ordinary,  primary  sense  of  the  term.  The  headings 
do  not  control  the  provisions  of  the  enactment,  and  it  is, 
besides,  plain  from  the  provisions  of  the  section  itself  that 
the  term  '*  va^^jrant  ''  is  not  comprehensive  enough  to  cover 
the  classes  of  persons  who  are  brought  within  the  reach  of 
the  criminal  law  under  sec.  207.  It  seems  to  me  that  this 
off  (nee  is  properly  charged,  as  it  is  in  the  very  words  of  the 
(niictincnt,  and  that  the  pri?oner  should  be  remanded  into 
eiislody. 


Meredith,  C.J.  December  21st,  1906. 

weekly  court. 

Re  NEVETT. 

^Yill — Conslrudi'Ti — Lapsed  Bfqwst — Absence  of   Besidunry 
Clause — Intestacy, 

Motion  by  the  executors  of  the  will  of  William  Nevett, 
de  ea^v  d,  for  an  order  under  Eule  93*^  determining  the  ques- 


972  ^^^   ONTARIO   WEEKLY  REPORTER. 

tion  who  were  entitled  to  certain  portraits  bequeathed  by  the 
will  to  Charlotte  Sutton,  who  predeceased  the  testator. 

The  following  provisions,  inter  alia,  were  made  by  the 
will: — (1)  The  executors  were  directed  to  collect  debts  and 
deposit  the  amount  collected,  togelher  with  cash- on  hand  at 
time  of  decease,  at  interest  in  a  bank  during  the  life  of  tes- 
tator's wife,  Elsie  Xevett. 

(1)  The  exeiutors  were  directed  to  collect  debts  and 
deposit  the  amount  collected,  together  with  cash  on.  hand  at 
time  of  decease,  at  interest  in  a  bank  during  the  life  of  tes- 
tator's wife,  Elsie  Nevett. 

(2)  To  pay  the  interest  aforesaid  to  Elsie  Nevett  during 
her  life. 

(3)  To  sell  and  convey  lands  of  testator. 

(4)  To  deposit  the  proceeds  at  interest  in  a  bank  during 
the  life  of  Elsie  Nevett. 

(5)  To  pay  the  interest  aforesaid  to  Elsie  Nevett  during 

her  life. 

(7)  Subje.l  to  the  terms  of  the  will,  all  the  testator's 
chattels,  household  furniture,  and  articles  used  in  house- 
keeping 'werv'  bequ  athed  to  Elise  Nevett,  "  her  heirs  and 
assigns." 

(12)  "Subject  to  the  terms  of  this  my  will,  I  will 
and  direct  that  upon  the  decease  of  my  said  beloved  wife 
Elsie  Nevett,  the  whole  of  the  corpus  of  said  moneys  so  to 
be  kept  deposited  at  interest  by  my  executors  or  the  sur- 
vivor of  them  in  some  charitable  bank  or  banks  in  the  Dom- 
inion of  Canada,  as  hereinbefore  directed,  shall  go  to  and 
become  the  property  of  and  be  paid  over  by  my  executors  or 
the  survivor  of  them  to  the  Moravian  Board  of  Missions  in 
Enp:land,  to  be  used  by  them  in  carrying  on  their  missionary 
work.' 

(13)  "1  will  and  bequeath  my  15  family  portraits'* 
(and  other  portraits)  "  imto  Charlotte  Sutton  .  .  .  and 
her  heirs.'* 

(14)  "And  I  further  will  and  direct  that  my  executors 
or  the  survivor  of  them  shall  pay  any  just  debts  that  I  may 
owe  at  the  time  of  my  decease  and  my  funeral  and  testa- 
mentary expenses  and  the  necessary  expenses  attending  the 
administration  of  my  estate  out  of  that  portion  of  my  per- 
sonal property  not  hereinbefore  bequeathed  to  my  said  wife 
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and  not  hereinbefore  bequeathed  to  the  said  Charlotte  Sut- 
ton and  her  heirB.'^ 

(16)  Direction  that  provisions  for  benefit  of  wife  are  in 
lieu  of  dower. 

(16)  Appointment  of  executors. 

A.  Q.  Slaght,  for  executors  and  certain  beneficiaries. 

J.  A.  Macintosh,  for  the  widow. 

Meredith,  C.J.: — I  do  not  think  there  is  any  doubt 
as  to  the  construction  of  this  will.  So  doubt,  as  in  the  case 
cited  by  Mr.  Macintosh,  where  a  testator  disposes  of  a  fund 
with  an  exception  out  of  that  fund,  which  he  gives  to  some- 
body else,  if  that  person  dies  in  the  lifetime  of  the  testator 
so  that  a  lapse  occurs,  the  exception  is  practically  written  out 
of  the  will ;  but  that  is  not  the  nature  of  this  will. 

The  testator  has  been,  as  has  been  put  in  some  of  the 
cases,  the  interpreter  of  his  own  language.  He  has  shewn 
that  the  words  which  he  uses  in  the  bequest  to  his  wife  are 
not  intended  to  include  the  pictures.  That  takes  the  pro- 
visions of  this  will  entirely  out  of  such  cases  as  that  which 
Mr.  Macintosh  has  cited.  It  is  as  if  he  had  used  words 
in  which  he  had  designated  the  particular  kind  of  furniture 
which  he  has  bequeathed  to  his  wife,  so  as  to  shew  that  the 
portraits  were  not  iYicluded  in  it. 

I  think,  therefore,  that  the  bequest  of  the  portraits  hav- 
ing lapsed,  and  there  being  no  residuary  clause  in  the  will, 
they  go  as  undisposed  of  to  the  next  of  kin.  There  will  be 
a  declaration  accordingly  that  upon  the  true  construction  of 
the  will,  in  the  events  which  have  happened,  the  portraits 
which  were  the  subject  of  the  lapsed  bequest  to  Charlotte 
Sutton  passed  to  the  next  of  kin  as  undisposed  of,  with  costs 
as  usual  to  be  paid  out  of  the  estate. 


.UEREDiTH,  C.J.  December  22nd,  1905. 

CHAMBERS. 

DON.N  V.  TORONTO  FERRY  CO. 

Parties — Third  Parties — Order  Allowing  Service  of  Third 
Party  Notice — Time  for  Moving  to  Discharge — Waiver  by 
Appearance — Objection  Taken  on  Motion  for  Directions 
as  to  Trial, 

Appeal  by  the  corporation  of  the  city  of  Toronto,  third 
parties,  from  order  of  Master  in  Chambers  (ante  920),  giving 
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directions  for  trial  under  Con.  Bule  213,  and  refusing  to 
consider  whether  it  was  a  proper  case  for  serving  a  third 
parly  notice. 

F.  R.  Matkelcan,  for  the  appellants. 

K.  H.  Greer,  for  defendants. 

D.  C.  Ko.^s,  for  plaiiitiif. 

Meredith,  C.J.: — The  learned  Master  did  not  deal  with 
the  merits — 1  use  that  term  as  meaning  whether  the  case 
was  a  proper  one  for  the  application  of  the  third  party  pro- 
cedure,— but  following,  as  he  thought,  a  decision  of  Street, 
J.,  in  Holdon  v.  Grand  Trunk  R.  W.  Co.,  2  0.  L.  B.  423, 
held  that  the  order  giving  leave  to  serve  the  third  party 
notice  not  having  been  reversed,  he  was  precluded  from  con- 
sidering whether  or  not  the  case  was  a  proper  one  in  which 
to  give  directions  under  the  Rule. 

in  the  same  volume  there  is  reported  a  decision  of  the 
same  learned  Judge,  Miller  v.  Samia  Gas  and  Electric  Co., 
at  p.  54().  Although  rej^orttd  later,  it  appears  to  have  been 
decided  about  a  year  before  the  earlier  reported  case,  and  in 
it  he,  up  )n  a  motion  for  directions,  refused  to  make  the 
ordei',  althouuh  a  third  party  notice  had  been  served  pur- 
suant to  leave. 

1  was  unable  when  the  matter  was  argued  to  dispose  of  it 
until  I  had  seen  Mr.  Justice  Street,  because  if  in  Holden  v. 
Grand  Trunk  R.  W.  Co.,  the  latei*  decision,  he  intended  to 
hold  as  was  argued,  and  as  the  learned  Master  thought  he 
had  done,  I  must  have  followed  that  case. 

I  have,  however,  since  the  argument  discussed  the  mat- 
ter with  my  brother  Street,  and  he  tells  me  that  he  did  not 
intend  to  lay  down  any  such  rule  as  that  which  he  is  sup- 
l)osed  to  have  adopted,  and  in  his  view  it  is,  under  the  Rule, 
upon  an  application  for  directions,  in  the  discretion  of  the 
Court  to  determine  whether,  having  regard  to  the  nature 
of  the  case,  it  is  a  proper  one  for  the  application  of  the  third 
party  procedure,  notwithstanding  that  leave  has  been  given 
to  serve  the  third  party  notice.  That  is  in  accordance  with 
the  English  authorities  which  were  cited  upon  tlie  argument, 
and  the  statement  of  the  practice  in  Snow's  Annual  Practice, 
190(5,  pp.  187,  194. 

The  ma  tier  may,  therefore,  be  spoken  to  upon  the  merits 
by  the  parties. 
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If  the  parties  desire  to  go  back  to  the  Master  in  Oham- 
ber^i  to  have  the  matter  disposed  of  upon  the  merits,  they 
may  do  so. 


Cartwright,  AIaster.  December  28th,  1905. 

CHAMBERS. 

GABDIXEB  V.  BEATTIE. 

Venne — Cltange — Convenience — Witnesses — Cause  of  AcHotl 

Motion  bv  defendant  to  change  venue  from  Toronto  to 
Milton. 

W.  I.  Dick,  Milton,  for  defendants,  executors  of  Margaret 
Donaldson. 

C.  H.  Porter,  for  plaintiff. 

The  Master: — This  case  is  made  very  simple  from  the 
most  unusual  and  highly  commendable  candour  of  plaintiff. 

The  cause  of  action  arose  in  the  county  of  Halton,  and 
defendants  swear  to  8  or  9  witnesses,  all  residents  of  Halton. 
Plaintiff  in  answer  says,  what  is  no  doubt  true  enough,  but 
i^  not  any  answer  in  itself  to  the  motion,  that  it  will  be  more 
convenient  for  herself  and  her  counsel  to  have  the  trial  at 
Toronto.  The  last  paragraph  of  her  affidavit  says :  "  At  the 
present  time  I  have  not  determined  who  shall  be  witnesses,  if 
any,  or  where  they  reside.'' 

The  only  argument  against  the  motion  is  that  a  trial  will 
probably  be  had  earlier  at  Toronto  than  at  Milton.  In  view 
of  the  state  of  the  non-jury  docket  with  at  least  80  and  per- 
haps 100  cases  ahead  of  this,  that  may  be  doubted. 

The  assizes  at  Milton  will  be  held  about  the  middle  of 
April,  and  the  action  will  be  tried  there  without  any  delay. 
If  plaintiff  has  any  witnesses  (and  it  is  pretty  certain  she 
must  call  some  in  corroboration  of  her  claim,  if  she  is  to 
succeed),  they  in  all  probability  will  be  residents  of  Halton. 
The  order  will,  therefore,  be  made  as  asked,  with  costs  in  the 
cause. 

The  action  is  to  recover  $900  damages  for  breach  of  an 
agreement  by  testatrix  to  provide  for  plaintiff  by  will  in  re- 
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turn  for  services  performed  at  her  request,  or  in  the  alterna- 
tive to  recover  that  amount  on  quantum  meruit  for  such  ser- 
vices, being  $12  a  month  for  75  months  from  1st  3klarcli, 
1898,  to  3rd  June,  1904. 


Cakt WRIGHT,  Master.  December  28th,  1905. 

CHAMBERS. 

HALL  V.  BARCLAY. 

Summary  Judgment  —  Recovery  of  Possession  of  Land  — 
Action  by  Assignee  of  Mortgagee — Unconditional  Leave  to 
Defend. 

Motion  by  plaintiff  for  summary  judgment  for  possession 
of  land  in  the  town  of  Whitby. 

W.  E.  Middleton,  for  plaintiff. 

George  Bell,  for  defendant. 

The  J^'Lvster: — The  land  was  purchased  by  defendant 
from  one  Thompson  (since  deceased)  by  agreement  dated 
2nd  April,  1903.  A  few  days  later,  defendant  made  the  down 
payment  of  $175,  and  went  into  possession.  The  price  was 
$3,075,  out  of  which  3  existing  incumbrances  were  to  be 
paid.  They  amounted  to  over  $4,200.  The  first  of  these 
mortgages  was  for  $2,000  to  the  Union  Trust  Company, 
which  was  largely  in  arrear.  The  second  was  to  one  Helen 
Henry  to  secure  $1,100,  and  the  third  was  to  one  Reinhardt 
to  secure  $1,100.  These  two  last  named  covered  other  pro- 
perty. Thompson  said  he  could  have  them  all  satisfied  out 
of  the  purchase  money,  and  discharges  were  actually  pre- 
pared and  sent  for  inspection  to  defendant's  husband  and 
agent.  For  some  reason  matters  hung  fire,  and  in  May  an 
action  to  enforce  the  agreement  of  purchase  was  commenced, 
but  Thompson  died  in  July,  and  nothing  has  been  done  since. 

Subsequently  the  gentleman  who  had  acted  as  Thomp- 
son's solicitor  in  the  matter  arranged  to  take  an  assignment 
of  Mrs.  Henr3r's  mortgage  to  plaintiff,  who  is  his  steno- 
grapher, as  trustee  for  the  person  advancing  the  money. 
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And  this  mortgage  being  overdue  both  as  to  principal  and 
interest  at  the  date  of  the  assignment,  a  fresh  action  was 
begun  to  recover  possession.  In  this  way  defendant  would 
be  obliged  either  to  complete  the  purchase  or  else  lose  the 
down  payment  of  $176. 

It  is  objected  that  plaintiff's  affidavit  does  not  state  that 
in  her  belief  there  is  no  defence  to  the  action,  as  the  Rule 
requires — though  it  does  say  "under  the  terms  of  the  said 
mortgage  I  am  entitled  to  possession  of  the  said  lands."  This 
affidavit  is  misleading.  Any  one  reading  it  would  suppose 
that  plaintiff  was  the  person  who  had  paid  tlie  money,  and 
was  speaking  of  facts  within  her  own  knowledge.  But  this  is 
far  from  the  fact,  as  is  made  evident  by  the  affidavit  in 
answer  of  defendant's  husband,  to  which  the  solicitor  makes 
affidavit  in  reply,  and  to  which  defendant's  husband  makes 
a  further  reply.  Both  of  these  two  last  affidavits  were  made 
without  any  leave  first  had.  But  if  one  is  received,  the  other 
should  be  also.  The  defence  is  not  set  out  quite  so  clearly  as 
it  might  have  been.  But  what  is  alleged  is  that  the  present 
action  is  only  an  attempt,  in  the  interests  of  Thompson's 
estate,  to  get  over  the  difficulty  caused  by  his  death  and  the 
necessity  of  appointing  a  pA-sonal  representative;  that  it  is, 
in  truth,  Thompson's  action,  in  another  form  and  under  an- 
other name;  and  that  there  are  defences  as  against  him  which 
should  not  be  excluded  in  this  way.  The  name  of  the  person 
for  whom  plaintiff  is  trustee  is  not  disclosed.  Her  original 
affidavit  gave  no  hint  of  her  true  character,  and  her  state- 
ments as  to  the  amounts  due  on  the  mortgage  were  only  hear- 
say as  far  as  she  was  concerned,  and  the  source  of  her  infor- 
mation was  not  disclosed,  as  the  Rules  require. 

I  notice  also  that  the  assignment  under  which  plaintiff 
brings  her  action  has  apparently  not  been  registered,  as  there 
is  no  certificate  of  registration  on  it.  Taking  everything  into 
consideration,  I  think  the  motion  should  be  dismissed,  with 
costs  in  the  cause.  « 

The  statement  of  defence  should  be  filed  in  the  usual 
time  notwithstanding  vacation.  If  no  satisfactory  defence  is 
set  up  by  it,  plaintiff  will  be  at  liberty  to  move  against  it  in 
such  manner  and  on  such  grounds  as  she  may  be  advised. 

But,  in  my  opinion,  defendant  should  be  permitted  at 
least  to  submit  her  contention;  and  in  all  probability  the 
action  will  then  have  to  stand  to  be  tried  at  the  coming 
Whitby  assizes. 

VOL.  VI    O.W.B.  NO.  25— 6S 
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Falconbridge,  C.J.  December  29th,  1905. 

TRIAL. 

COUNTY  OF  GEEY  v.  VILLAGE  OF  MARKDALE. 

Municipal  Corporations — By-law  of  Village — Supply  of  Elec- 
tric Light  to  County  House  of  Refuge — Necessity  for  Sub- 
mission to  Electors — Extraordinary  Expenditure, 

Action  by  the  county  corporation  against  the  village  cor- 
poration to  enforce  an  agreement  of  defendants,  pursuant  to 
their  by-law,  to  furnish  electric  lighting  for  a  Houso  of 
Refuge    erected  by  plaintiffs  in  the  village. 

A.  G.  MacKay,  K.C.,  for  plaintiffs. 

W.  H.  Wright,  Markdale,  for  defendants. 

Falconbridge,  C.J. : — The  evidence  is,  viewed  from  the 
standpoint  of  morality,  entirely  devoid  of  merits,  but  it  is  one 
to  which  as  a  matter  of  law  I  am.  obliged  to  give  effect.  Un- 
der the  authorities  rhe  by-law  in  question  is  one  clearly  within 
sec.  389,  sub-sec.  1,  of  the  Municipal  Act  (R.  S.  0.  1897  ch. 
223),  which  section  requires  that  every  by-law  for  raising 
money  upon  the  credit  of  the  municipality,  not  required  for 
its  ordinary  expenditure  and  not  payable  ^vithin  the  same 
municipal  year,  shall  be  submitted  to  the  electors  of  the  muni- 
cipality. The  by-law  assumes  to  create  a  liability  or  debt 
on  the  village  for  10  years  from  the  installation  or  the  first 
supplying  of  electric  current.  The  corporation  of  Markdale 
are  not  now  and  never  have  been  owners  of  an  electric  light 
plant,  nor  have  they  ever  purchased  the  same,  and  no  provi- 
sion was  made  by  the  municipal  council  of  the  village  in  their 
estimates  for  the  years  1902,  1903,  and  1904,  for  the  expen- 
diture of  any  moneys  to  supply  electric  light  or  electric  cur- 
rent for  the  purpose  of  supplying  the  House  of  Refuge  at  the 
said  village  of  Markdale. 

It  is  strange  that  people  occupying  public  or  fiduciary 
positions  are  frequently  fQund  to  apply  a  standard  of  moral- 
ity to  tlieir  dealings  as  trustees  different  from  that  which 
would  be  adopted  by  themselves  as  private  individuals  if  they 
aimed  to  be  of  good  repute  in  the  community.  It  would  have 
been  more  to  the  credit  of  these  defendants  if  thej'^  had  made 
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some  effort  to  procure  validation  of  their  by-law  by  legislation 
or  otherwise. 

While  I  am  obliged  to  dismiss  the  action,  I  do  so  without 
imposing  the  penalty  of  costs  upon  the  defendants. 

Action  dismissed  without  costs. 


December  29th,  1905. 

divisional  court. 

BOAKE  MANUFACTUKING  CO.  v.  McCRIMMON. 

Mechanics'  Liens — Lien-hMers — Mortgagees — Priority  —  /n- 
creased  Selling  Value  of  Land — Agreement — Construction, 

Appeal  by  certain  lien-holders  from  a  report  of  the  Master 
in  Ordinary  dated  9th  October,  1905. 

The  lien-holders  claim  to  be  entitled  against  the  respon- 
dents, who  were  mortgagees  of  the  land  in  question,  to  prior- 
ity over  their  mortgagees  on  the  increased  selling  value  given 
to  the  land  by  the  works  and  services  performed  by  them: 
R.  S.  0.  1897  ch.  153,  sec.  7  (3). 

W.  E.  Middleton,  for  appellants. 

A.  C.  McMaster,  for  the  respondents. 

The  judgment  of  the  Court  (Meredith,  C.J.,  Street, 
J.,  Teetzel,  J.),  was  delivered  by 

Meredith,  C.J. : — The  doing  of  the  work  and  the  fur- 
nishing of  the  materials  in  respect  of  which  the  liens  are 
claimed  were  begun  before  the  registration  of  the  respon- 
dents^ mortgages,  but  the  liens,  not  having  been  registered, 
became,  as  incumbrances  on  the  lands  at  all  events,  post- 
])oned  to  the  mortgages. 

The  respondents'  mortgages  were  two  in  number,  and  bear 
date  respectively  1st  August,  1901,  and  2nd  September,  1901. 
Each  was  for  $3,200,  but  the  mortgage  money  was  not  ad- 
vanced when  the  mortgages  were  made,  and  $4,800  of  it  only 
had  been  advanced  between  30th  August,  1901,  and  3l8t  Oc- 
tober following. 


980  ^'^^   ONTARIO   WEEKLY  REPORTER. 

Various  mechanics^  liens  were  registered  between  7th  No- 
vember, 1901,  and  20th  December  following,  and  amongst 
others  those  of  the  appellants. 

It  would  appear  that  the  respondents,  after  the  registra- 
tion of  these  liens  or  some  of  them,  declined  to  make  any 
further  advances  on  account  of  the  mortgage  money,  probably 
because  having  been  registered  their  further  advances  would 
or  might  be  postponed  to  these  liens  (R.  S.  0.  ch.  153,  sec. 
13,  sub-sec.  1),  and  the  buildings  which  were  in  course  of 
erection  were  not  completed. 

In  this  position  of  matters  an  arrangement  was  come  to 
between  the  owner  of  the  land,  Cassie  McCrimmon,  the  regis- 
tered lien-holders,  Addison,  a  subsequent  incumbrancer,  and 
the  mortgagees^  predecessors  in  title,  the  Ontario  Permanent 
Building  and  Loan  Association,  which  resulted  in  the  as- 
sociation making  further  advances  for  the  completion  of  the 
buildings. 

An  instrument  in  writing  evidencing  the  terms  of  this 
arrangement  was  executed  by  all  the  parties  to  it,  except  the 
association.  It  bears  date  13th  December,  1901,  but  pro- 
bably was  not  executed  until  some  time  later,  as  the  first  of 
the  advances  under  its  provisions  was  not  made  until  26th 
March,  1902.  The  total  amount  of  the  advances  was  $2,900, 
and  ihey  were  made  between  26th  March,  1092,  and  24:th 
October  following. 

The  instrument  contains  recitals  as  to  the  advance  of 
$4,800  having  been  made  by  the  association  on  the  mortgages 
to  it,  and  that  there  remained  to  be  advanced  $1,600 ;  as  to 
the  "  filing  "  of  the  liens  against  the  lands;  as  to  the  value 
of  the  materials  furnished  and  work  performed  by  the  lien- 
holders;  that  the  buildings  were  in  an  incomplete  state  and 
would  suffer  damage  if  not  completed  at  as  early  a  date  as 
possible;  that  the  owner  had  conveyed  the  lands  to  Addison 
as  security  for  an  indebtedness  of  $770,  with  interest  from 
14th  October,  1901 ;  and  that  the  lien-holders,  who  are  called 
"  contractors,'^  and  Addison  had  agreed  that  the  association 
should  be  at  liberty  to  advance  the  $1,600  and  any  further 
moneys  in  order  to  complete  the  buildings. 

The  instrument  witnesses  that  the  parties  to  it  "  agree  one 
with  the  other  as  follows :  the  said  association  shall  notwith- 
standing the  said  claims  of  lien  be  at  liberty  to  advance  the 
balance  of  the  said  mortga«:e  moneys,  namely,  the  sura  of 
$l,fiOO  and  any  further  moneys  necessary  to  complete,  the 
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said  moneys  to  be  applied  towards  the  completion  of  the  said 
buildings  and  to  be  a  charge  upon  said  lands  prior  to  the 
said  claims  of  lien.  This  agreement  is  to  be  without  preju- 
dice to  the  rights  of  the  said  contractors  to  enforce  their 
liens  against  the  said  lands,  and  the  said  lien-holders  or  any 
of  them  shall  be  at  liberty,  if  so  advised,  to  proceed  with  the 
enforcement  of  their  liens/^  .  .  .  '^Thia  agreement  is 
accepted  and  agreed  to  by  all  parties  to  it  without  prejudice 
to  the  rights  of  the  se\  eral  lien-holders  to  enforce  their  claims 
as  against  the  parties  primarily  liable  therefor.  The  said 
association  further  agree  to  advance  as  aforesaid  the  money, 
$1,600,  to  complete  the  said  houses,  and  if  tliey  shall  advance 
the  funds  necessary,  if  any,  over  and  above  the  amount  of 
their  Jiiortgages,  they  shall  be  at  liberty  to  add  any  such 
further  advance  to  the  amoimt  of  their  mortgages." 

The  learned  Master  in  Ordinary  gave  priority  to  the  re- 
spondents for  the  full  amount  of  their  advances  on  the  mort- 
gages ($7  700),  and  rejected  the  claims  of  the  appellants  to 
a  lien  in  priority  to  the  respondents  on  the  increased  selling 
value  of  the  mortgaged  land,  and  I  agree  with  the  conclusion 
to  which  he  came,  and  with  the  second  ground  upon  which 
that  conclusion  was  based,  viz.,  that  the  appellants  are  pre- 
cluded by  the  agroenient  of  13th  December,  1901,  from  assert- 
ing against  the  respondents  the  lien  to  which  they  might 
otherwise  have  been  entitled  on  the  increased  selling  value  of 
the  land. 

Beading  the  terms  of  the  agreement  in  the  light  of  the 
circumstances  under  which  it  was  entered  into,  it  is  reason- 
ably plain,  I  think,  that  all  the  parties  to  it  treated  and  in- 
tend«l  to  treat  tlie  claim  of  the  association  on  their  mort- 
gages, a<  well  for  the  future  advances  which  they  should  make 
as  for  the  moneys  already  advanced,  as  an  incumbrance  on 
the  land  paramount  to  any  and  all  claims  of  the  lien-holders, 
and  that  it  was  not  intended  to  recognize  and  preserve  the 
right  of  the  contractors  to  liens  on  the  increased  selling  value 
of  the  land. 

The  two  provisions  dealing  with  the  reservation  of  the 
rights  of  the  contractors  must,  I  think,  be  read  together,  and, 
so  read,  in  my  opinion,  mean  that  the  rights  reserved  to  them 
were  their  rights  against  the  persons  primarily  liable  to  them, 
that  is  to  say,  the  owner  and  probably  Addison  also,  and  the 
equity  of  redemption  in  the  mortgaged  lands. 
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The  claim  of  the  contractors  to  a  lien  on  the  increased 
selling  value  of  the  land,  having  regard  to  the  incomplete 
condition  of  the  buildings  and  the  want  of  money  to  com- 
plete them,  was  probably,  at  the  date  of  the  agreement,  of 
little,  if  any,  commercial  value,  and  it  seems  to  me  improbable 
that  it  was  then  thought  to  be  of  sufficient  value  to  warrant 
tlie  contractors  insisting  upon  retaining  it  at  ihe  risk  of  the 
mortgagees  refusing  to  make  any  further  advances.  The 
language  used  in  the  first  paragraph,  which  deals  with  the 
reservation  of  tlie  contractors'  rights  "  to  enforce  their  liens 
against  the  said  lands '*  is  not  tliat  which  would  have  been 
^  used  if  the  special  lien  which  the  appellants  now  claim,  viz., 
a  lien  on  the  increase!  selling  value  of  the  land,  were  intended 
to  be  preserved,  but  is  apt  language  to  describe  the  liens  which 
they  undoubtedly  had  upon  the  land-  thomselves,  subsequent 
however  in  priority  to  the  respondents'  mortgages. 

The  provision  that  the  association  should  be  at  liberty  to 
add  any  advances  beyond  the  $1,600  which  should  be  made 
for  the  completion  of  the  buildings  to  the  amount  of  their 
mortgages,  affords  also,  I  think,  a  strong  indication  that  the 
amount  of  the  mortgages  and  the  additional  advances  should 
stand  on  the  same  footing,  and,  the  advances  being  expressly 
given  priority  over  the  liens,  it  follows  that  the  mortgage 
moneys  are  entitled  to  the  same  priority. 

I  would  therefore  affirm  the  report  and  dismiss  the  appeal 
with  costs. 


Street,  J.  December  28th,  1905. 

TRIAL. 

NORTHERN  NAVIGATION  CO.  v.  LONG. 

Fraud  and  Misrepresentation — President  of  Shipping  Com- 
pan^ — False  Statement  of  Earnings  to  Board  of  Directors 
— Payment  of  Dividend  Based  on  Statement — Action  by 
Company  against  Executors  of  President — Proof  of  Mis- 
re  presentations  —  Evidence  —  Witness  in  Vinculis  —  Pre- 
vious Statutory  Declaration — Effect  on  Credibility — Soli- 
citor Procuring  Declaration — Proof  that  Directors  Acted 
on  Misreprese n  ia  t ions  —  Damages — Measure  of — A ssess- 
ment. 
Action  to  recover  from  defendants,  the  executors  of  John 

J.  Long,  deceased,  damages  alleged  to  have  been  suffered  by 
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the  plaintiffs  owing  to  certain  alleged  false  and  fraudulent 
misrepresentations  made  by  the  deceased. 

H.  J.  Scott,  K.C.,  I.  F.  Hellmuth,  K.C.,  and  J.  H.  Moss, 
for  plaintiffs. 

Walter  Cassels,  K.C.,  Wallace  Nesbitt,  K.C.,  and  Frank 
Ford,  for  defendants. 

Street,  J.: — Plaintiffs  began  their  operations  in  1899; 
they  had  a  fleet  of  steamers  running  on  the  upper  lakes,  and 
had  their  head  office  at  Collingwood,  where  the  deceased  John 
J.  Tjong  lived  and  carried  on  business  as  a  merchant.  The 
evidence  does  not  shew  how  early  his  connection  with  the  com- 
pany (plaintiffs)  began,  but  he  was  vice-president  in  1901, 
and  president  in  1902  and  1903,  and  he  prepared  the  reports 
in  those  years. 

The  stock  of  the  company  was  originally  $317,100;  it  w'as 
increased  to  $321,700  in  1900,  in  which  year  the  company 
purchased  $5,370  of*  the  stock  of  another  company  called  the 
North-Wost  Transportation  Company,  owning  3  large  steam- 
ers which  were  competitors  with  plaintiffs'  steamers.  The 
head  office  of  the  North-West  Transportation  Co.  was  at 
Samia. 

During  1901  plaintiffs  purchased  1,503  shares  in  the 
North-West  Transportation  Co.,  which  gave  them  a  control- 
ling interest  in  that  company;  in  order  to  make  this  pur- 
chase, the  stock  of  plaintiffs  was  increased  to  $560,000. 

During  1902  plaintiffs  purchased  the  remainder  of  the 
stock  of  the  Xorth-West  Transportation  Co.,  and  increased 
their  own  capital  to  $840,000. 

The  two  companies  retained  their  separate  sets  of  books 
and  were  worked  as  two  separate  companies  until  the  end  of 
1902 — the  accounts  of  the  North-West  Transportation  Co. 
being  kept  at  Samia  and  those  of  plaintiffs  at  Collingwood. 

At  the  end  of  the  season  of  1901  the  annual  report  pre- 
sented to  the  shareholders  of  plaintiffs  shewed  the  following 
as  the  sole  entry  under  the  head  of  "  receipts  '^ — "  Net  rev- 
enue over  and  above  expenses  and  interest  for  vear  ending 
31st  December,  1901,  $80,967.90." 
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A  draft  of  this  report  was  produced,  and  shewed  how  this 
$80,967.90  was  actually  made  up,  viz.: — 

Xet  revenue  of  steamers,  1901 $34,880  48 

Profit  on  purchase  of  N.  W.  T.  Co. 

stock   $18,161  04 

Less  interest  and  expenses  in  flotation 

of  stock   12,123  62 


$6,037  42     6,037  42 

Proportion  of  profits  in  N.  W.  T.  Co/s  earnings 
for  1900  and  1901 40,050  00 


$80,967  90 


The  last  mentioned  sum  of  $40,050  did  not  represent  divi- 
dends or  profits  received  from  the  North- West  Transporta- 
tion Co.,  but  was  a  book  entry,  in  the  books  of  plaintifl's, 
representing  estimated  profits  earned  by  that  company,  and 
it  remained  in  their  books  as  an  asset  at  the  end  of  1902,  al- 
though they  had  in  the  meantime  acquired  all  the  stock  of 
the  North-West  Transportation  Co.,  and  in  their  aceount> 
of  that  year  treated  the  two  companies  as  merged. 

On  15th  December,  1902,  a  meeting  of  the  directors  of 
plaintifPs  was  held,  at  which  John  J.  Long,  as  president,  was 
in  the  chair.  The  entry  in  the  minutes  of  what  took  place  is 
as  follows:  "The  president  read  an  approximate  statement 
of  the  season's  earnings,  shewing  the  net  earnings  to  be 
$87,583.23.  Moved  by  Mr.  Hendrie,  seconded  by  Mr.  J.  Shep- 
pard,  resolved,  that  a  dividend  of  5  per  cent,  be  and  is  hereby 
declared  for  the  6  months  ending  31st  December,  1902,  on 
.  the  paid  up  capital  of  this  company,  being  at  the  rate  of  10 
per  cent,  per  annum,  and  that  the  same  be  payable  on  the 
2nd  day  of  January,  1903,*'  etc.  This  dividend  was  paid 
in  due  course. 

On  27th  January,  1903,  a  meeting  of  the  directors  was 
held  at  Collingwood,  the  president,  John  J.  Long,  in  the 
chair.  The  president  presented  the  annual  financial  state- 
ment and  auditors'  report,  and  it  was  adopted.     This  report 
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contained  a  statement  of  profit  and  loss  for  the  year^  as 
follows : 

Beeeipts. 

Bal.  at  Cr.  of  P.  &  L.  1901 $12,356  11 

Gross  earnings  of  steamers $532,301  48 

Total  expenses  443,781  56 

Net  profits   88,519  92 

Premium  on  shares 28,533  60 


$129,409  53 

Appropriations. 

Half-yearlv  dividend  1st  July,  1902.  .$28,000  00 
Half-yearly  dividend  2nd  Jan.,  1903. .  41,773  84 

Directors'  fees,  etc 3,910  00 

Transferred  to  rest  account 40,000  00 

Transferred  to  P.  &  L.  acct.,  1903. .   15,725  69 


$129,409  53 

Indorsed  upon  the  report  presented  to  the  shareholders 
was  a  report,  purporting  to  be  signed  by  the  auditors  of  the 
company,  that  they  had  examined  the  books  and  vouchers  of 
the  company  for  the  year  ending  31st  December,  1902,  and 
found  the  attached  statement  a  true  and  correct  report  of 
the  same. 

A  directors'  meeting  was  held  on  9th  June,  1903,  John  J. 
Long,  president,  in  the  chair.  It  was  moved  by  William 
Hendrie  and  seconded  by  H.  B.  Smith  that  a  dividend  of  5 
per  cent,  for  the  6  months  ending  30th  June,  1903,  should  be 
paid  to  the  shareholders;  and  this  dividend,  amounting  to 
$42,000,  was  accordingly  paid. 

At  the  end  of  the  season  of  1903  it  was  found  that  the 
net  earnings  for  that  year  of  the  amalgamated  company  had 
been  only  $26,397.60,  and,  as  $42,000  had  been  paid  out  in 
July  for  dividends,  the  whole  profits  for  the  year,  as  well  as 
the  balance  of  $15,725.69  .  .  .  was  wiped  out  by  the 
July  dividend,  with  the  exception  of  $123.29;  and  no  divi- 
dend was  therefore  declared.  No  dividend  has  since  been 
declared. 
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At  the  beginning  of  1904  Mr.  J.  J.  Long  ceased  to  be 
president,  and  went  to  Europe,  and  his  successor,  Mr.  Ham- 
mond, ascertained,  in  March  of  that  year,  by  an  expert  ex- 
amination of  the  books,  that  the  profits  for  1902,  instead  of 
being  $88,519.92,  as  represented  by  the  report  to  the  share- 
holders in  that  year,  were  only  $57,568.85 ;  and  a  correspon- 
dence upon  the  subject  took  place  between  the  president  and 
Mr.  J.  J.  Long,  who  was  still  in  Europe  and  who  did  not 
return  until  June,  1904.  Mr.  Long  said  that  the  figures  for 
the  report  had  been  furnished  to  him  by  Mr.  Charles  Mac- 
donald,  who  kept  the  accounts  of  the  company  (plaintiffs), 
and  had  done  so  since  its  formation,  and  that  he  could,  no 
doubt,  explain  the  discrepancy.  ^Ir.  Macdonald,  on  being 
applied  to,  stated  that  the  figures  in  the  report  were  not  those 
which  he  had  given  to  Mr.  Long.  Finally,  after  Mr.  Long's 
return,  Mr.  Mccdonald  was  brought  down  to  Toronto  by  the 
president,  upon  a  day  when  Mr.  Long  had  gone  to  Colling- 
wood,  and  his  story  was  taken  down  and  put  in  the  form  of  a 
•tatutory  declaration  by  the  solicitor  for  the  company  (plain- 
tiff.<).  Upon  the  facts  stated  in  the  declaration,  Mr.  Long 
was  char<;ed  with  having  been  guilty  of  fraud  in  the  prepara- 
tion of  the  reports  of  December,  1902,  and  January,  1903, 
and  damages  were  claimed  from  him,  and,  as  appears  from 
the  report  for  1904,  put  in  as  an  exhibit,  n^otiations  for  a 
s(?ttlem(  nt  took  place,  which  came  to  an  end  by  the  death 
of  Mr.  Long  about  4th  July,  1905. 

It  \<  admitted  by  defendants  that  in  the  approximate 
statement  submitted  to  the  directors  by  J.  J.  Long  on  15th 
December,  1902,  upon  which  the  dividend  for  that  half-year 
was  actually  declared,  the  net  earnings  of  the  company  for 
ihe  Feason  of  1902  were  overstated  to  the  amount  of  over 
$30,000 ;  and  that  in  the  report  for  the  same  year,  in  which 
the  approximate  estimate  was  supposed  to  have  been  cor- 
rected by  the  ascertainment  of  actual  results,  the  net  earn- 
ings for  that  season  were  overstated  to  the  amount  of  nearly 
$31,000;  but  it  is  contended  by  defendants  that  the  proof  of 
wilful  and  fraudulent  misstatement  on  the  part  of  J.  J.  I^iig. 
sufficiently  convincing  to  justify  me  in  finding  him  to  have 
been  guiltv'  of  deceit,  is  not  forthcoming. 

Plaintiffs'  case  largely,  though  not  entirely,  depends  upon 
the  evidence  of  Charles  Macdonald,  who  kept  the  books  and 
accounts  of  the  company  (plaintiffs)  for  several  years,  at 
Collingwood.     .     .     .     His  statutory  declaration  (above  re- 
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f erred  to)  was  produced  at  the  trial  by  plaintiffs,  at  the  re- 
quest of  defendants,  who  put  it  in. 

Macdonald  was  sworn  as  a  witness  at  the  trial,  and  his 
evidence  wa*  to  the  following  effect,  agreeing  with  his  statu- 
tory dedaralion.  Down  to  the  end  of  1902  the  accounts  of 
what  was  called  the  Samia  branch  of  the  business,  that  is  to 
say,  the  business  connected  with  the  steamers  of  the  North- 
West  Transportation  Co.,  were  kept  at  the  office  of  that  com- 
pany in  Samia ;  the  accounts  of  what  was  called  the  CoUing- 
wood  branch,  that  is,  the  business  connected  with  the  steamers 
of  the  Northern  Navigation  Co.,  were  kept  by  Macdonald 
.  .  .  in  Collingwood.  In  December,  1902,  the  accounts 
of  the  Samia  branch  .  ' .  .  had  not  been  completed,  and 
the  only  information  possessed  by  Macdonald  with  regard  to 
them  was  derived  from  the  "trip  sheets'^  of  the  Samia 
steamers,  which  were  forwarded  each  week  to  the  Colling- 
wood office.  These  sheets  shewed  the  gross  amount  of  freight 
and  passenger  earnings  of  the  trip  to  which  they  related,  and 
the  expenses  of  the  trip,  but  did  not  shew  the  '^  line  expenses," 
that  is  to  say,  the  general  expenses  of  the  whole  business 
apart  from  the  particular  expenses  of  each  trip.  The  ac- 
counts of  the  Collingwood  btsiness  had  not  been  completed 
for  the  season,  so  that  only  an  approximate  estimate  of  the 
eamings  could  be  made.  It  was  usual  about  the  middle  of 
December  to  make  up  an  approximate  estimate  of  the  eam- 
ings for  the  year  for  the  purpose  of  the  declaration  of  a  divi- 
dend; and  Macdonald,  upon  being  asked  by  Mr.  J.  J.  Long 
shortly  before  the  directors*  meeting  of  15th  December, 
1903,  to  prepare  such  a  statement,  thus  describes  what  took 
place:  "As  nearly  as  I  can  remember,  I  made  up  an  ap- 
proximate statement  of  the  eamings  of  the  Northern  Navi- 
gation Co.,  shewing  the  result  of  that,  and  then  made  up  an 
approximate  statement  from  the  trip  sheets  of  the  North- 
.West  Transportation  Co.,  and  gave  these  figures  to  Mr.  J.  J. 
Long,  who  usually  made  out  the  wording  and  everything  of 
the  report  himself." 

"  Q.  How  did  you  come  to  make  up  that  report  ?  A.  At 
his  request? 

"Q.  Well,  what  did  you  put  in  the  report?  Just  the 
figures  that  1  got  from  the  trip  sheets  and  from  the  books  Qf 
the  Northern  Navigation  Co. 

"  Q.  Did  you  give  that  report  to  Mr.  Long?    A.  I  did,  sir. 
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c.d  n/:  appear  lo  :^t*:  tr:e  .In-r  TX-«eiLa^  ir.  .^i-^ti  ;^  i^«r  -e^- 

^Q- — W:.^:  cA  L^  sar  ar  •■>  1.-^:?    A. — H-  •*_!  :-    r.-'^ 

mind  tr^t;   to  :r.^e  th^  re;«ort    -pa  r.-:.rd-i^   t;^    !:-•=:  tr.j 

The  witnese  tLec  said  that  frvrL  the  iiif<ir=iat  :-:i  !»?:-&: 
r-efore  him,  the  largest  SLn.o.iz.1  he  <:-c-:Lli  hare  e^-iLite:  as  th-r 
pro^t  of  both  lines  for  the  season  was  &>'j:ix  *^"?.  '■  •  •. 

The  approximate  ei?rlmate  siir/ii::rte»i  bj  3Ir.  J.  J.  Lf-i-z 
to  tr.e  directors'  meetini?  on  loth  Dett-mber,  1>  *2.  ^1-T^«e-"- 
the  eariiinzs  at  $%T,5%5.23- 

3Iar^IonaId  th»:n  •?tate»l  tliat  shonlj  ly^fore  the  director*' 
meeting  of  27th  Jan'jar^-.  11*' 3,  at  which  t:.e  ann-al  state- 
ment and  report  for  ir.e  ye-ir  were  presente^l  he  was  a:^k»^i  *» - 
31  r.  Lo:.z  to  pn^pare  t?.e  rl^rir^  for  the  *taten-ei:t.  At  t'  it 
time  his  own  acco'jnts  of  the  ColliDzwoo»l  branch  were  •-*>x.- 
p^t^-'i,  but  he  Lad  no  return  of  the  result  of  the  aoXi-i-t*  for 
I  lie  year  from  the  Samia  branc'm  At  the  re-^uest  of  Lozig. 
he  t'lephon^^  to  the  Samia  office  for  them,  and  gare  them  to 
hirn  for  insertion  in  the  prof^rv-d  statement,  which  Long  then 
prepared,  ^lacdonald  says  that  the  statement  as  prepared  by 
I>jng  did  not  contain  the  rigures  friven  him,  but  shewed  figures 
more  favourable  to  the  company  by  some  $20, WO  or  ^30J>JK)/ 
he  could  not  rfrfrollet^rt  the  exact  amount,  but  it  was  in  that 
nei;rhUjiirho^K].  He  was  askc'd  why  he  did  not  call  Mr.  Long-'s 
att^Tjtion  to  the  discrepancy,  and  he  an5wered  with  emphasis: 
"  Xob^Kly  would  1k'  likely  to  tell  Mr.  J.  J.  Long  he  was  doing 
things  wrong:  he  was  making  up  the  statement  to  suit  him- 
K'lf.  I  had  notliin^r  to  do  with  making  it  up;  I  gave  him  all 
the  facts  I  could  frive  him :" — an  answer  perfectly  natural  and 
un>tudi^'^l.  whi^'li  K'f^med  to  throw  Taluable  light  upon  the  r^ 
lation  in  which  the  two  ni^-n  stood  to  one  another,  Macdonald 
a  m*'re  b^x)kkecper  dointr  only  what  hi>  employer  told  him 
to  do,  and  not  venturing  to  remonstrate. 

A  part  draft  of  the  report  of  the  directors  to  the  share- 
holders for  the  year  1902,  with  pencil  figures  and  amendments 
of  the  previous  year's  report,  in  the  handwriting  of  Mr.  J.  J. 
Long,  is  produced,  shewing  his  own  personal  connection  with 
the  statement  and  report.  The  report,  when  drawn  by  Mr. 
Long,  was  handed  to  Macrlonald  in  order  that  it  might  be 
typewritten,  and  he  did  not  see  it  again  until  it  was  printed. 
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Indoistd  upon  tlie  printed  report  i&  the  certificate  of 
the  auditors  of  the  company,  dated  24th  January,  1903,  in 
which  they  certify  that  they  have  examined;  the  books  and 
vouchers  and  find  the  attached  statement  true  and  correct. 

The  two  auditors  were  called  as  witnesses,  and  stated  that 
they  had  never  seen  the  books  and  vouchei-s  relating  to  the 
Sarnia  branch  of  the  business,  and  their  recollection  was,  that 
the  certificate  they  signed  was  confined  to  the  Collingwood 
branch.  My  view  on  this  point  was,  that  they  had  probably 
signed  the  certificate  which  was  drawn  and  laid  before  them 
without  observing  its  contents. 

The  books  of  the  Collingwood  branch  were  made  to  agree 
with  the  report  of  1902,  in  the  following  manner,  by  Mac- 
donald.  He  took  from  the  printed  report  the  gross  earnings, 
as  stated  there,  of  both  branches ;  he  deducted  from  them  the 
gross  earnings  of  the  Collingwood  branch,  which  he  knew, 
and  treated  the  balance  as  the  gross  earnings  of  the  Sarnia 
branch,  charging  it  to  North-West  Transportation  Co.,  and 
crediting  it  to  the  revenue  account  in  his  own  books.  In 
the  same  way  he  took  from  the  printed  report  the  gross  ex- 
penses stated  there  of  both  branches ;  he  deducted  from  them 
the  gross  expenses  of  the  Collingwood  branch,  which  he  knew, 
and  treated  the  balance  as  the  gross  expenses  of  the  Sarnia 
branch,  crediting  it  to  North- West  Transportation  Co.,  and 
charging  it  to  the  revenue  account  in  his  own  books. 

Macdonald  says  he  made  these  entries  by  Mr.  J.  J.  Long's 
express  direction. 

When  the  accountant,  Mr.  W.  H.  Cross,  came  to  examine 
the  books  in  March,  1904,  he  discovered  that  the  result  of 
these  entries  was  to  shew  a  profit  of  nearly  $31,000  greater 
than  the  books  themselves  actually  shewed  at  the  time-  they 
were  made. 

The  evidence  of  the  witness  Macdonald  was  given,  so  far 
as  I  could  judge,  with  fairness  and  candour.  H:e  appeared 
at  one  time  to  have  varied  from  a  former  statement  in  some 
degree,  but  I  came  to  the  conclusion  that  this  arose  from  his 
having  misunderstood  the  precise  question  which  was  asked 
him. 

It  was  strongly  urged  against  the  credibility  of  his  testi- 
mony that,  having  made  the  statutory  declaration  of  15th 
June,  1904,  he  was  in  vinculis,  and  was  not  free  to  vary  from 
it  except  at  the  risk  of  a  prosecution  for  perjury. 
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The  foundation  for  the  criticism  of  counsel  for  the  (1<*- 
fendants  upon  the  action  of  the  solicitor  for  plaintiflfa  in  ob- 
taining this  declaration,  seems  to  be  the  lemarks  of  Lord 
Langdale,  M.K.,  in  Harvey  v.  Mount,  8  Beav.  439,  at  p.  454, 
,  followed  as  they  are  by  those  of-  Sir  Henry  Strong,  C.J., 
in  the  Welland  Election  Case,  20  S.  C.  R.  392,  in  both  of 
which  caseae  the  action  of  a  solicitor  who  took  in  the  one 
case  an  affidavit  and  in  the  other  case  a  statutory  declara- 
tion from  a  person  whom  he  intended  to  examine  as  a  witness 
in  a  proceeding  then  pending  in  Court,  was  spoken  of  as 
"  erroneous  ■ '  or  ''  improper,"  because  the  effect  would  be  to 
entangle  the  conscience  of  tlie  proposed  witness.  These  cases, 
perhaps,  can  scarcely  be  taken  as  on  all  fours  with  the  pre- 
sent, for  the  reason  that  when  the  statutory  declaration  of 
Macdonald  was  taken,  no  action  was  taken,  nor,  so  far  as 
appears,  was  the  necessity  for  bringing  an  action  contem- 
plated. At  the  same  time,  however,  I  am  bound  to  say  that 
a  simple  signed  statement  would  have  been  quite  as  effectual 
for  any  conceivable  purpose,  more  so  for  most  purposes,  and 
would" not  have  been  open  to  the  objections  which  have  been 
very  fairly  taken  here;  and  the  taking  of  statutory  declara- 
tions, under  any  similar  circumstances,  is  certainly  not  a 
practice  which  should  be  followed.  See  also  the  South  Ox- 
ford Case,  1  0.  \Y.  R.  795. 

In  weighing  Macdonald's  evidence  against  this  objection 
to  it,  I  have  sought  in  vain  for  any  motive  which  should  cast 
upon  him  the  blame  for  that  which  has  taken  place,  and 
lift  it  from  the  shoulders  of  Long.  .  .  .  Either  Mac- 
donald or  Long  is  responsible.  Macdonald  is  here,  and  has 
told  the  story  which  I  have  given  above.  Long  is  not  here 
to  contradict  him;  but  Macdonald  was,  so  far  as  I  can  see. 
without  any  motive  to  misrepresent  the  position  of  the  com- 
I)any,  or  to  throw  upon  Long  the  odium  of  having  wilfully- 
misled  the  board  and  the  other  shareholders. 

WTien  Macdonald  made  his  statement  to  Mr.  Hammond, 
Long  was  alive  and  was  in  a  position  to  contradict  it;  it  is  not 
as  if  the  charges  had  been  kept  back  until  Long  was  dead. 
Long,  on  the  other  hand,  was  in  a  position  with  regard  to  the 
company  which  made  a  continuance  of  confidence  in  its  earn- 
ing power  a  matter  of  much  importance  to  him;  and  there 
seems  no  doubt  that  he  profited  largely  by  the  erroneous  bdief 
of  other  people  in  the  ability  of  the  company  to  pay  dividends, 
which  his  report  of  Januarv%  1903,  was  calculated  to  induct*. 
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I 
On  17th  February,  1903,  he  sold  200  shares  of  his  stock  for 
$28,385,  that  is  to  eay,  at  a  premium  of  nearly  42  per  cent., 
and  on  30th  September,  1903,  he  sold  94  shares  at  a  pre- 
mium of  17f  per  cent.,  retaining  only  the  60  shares  re- 
quired to  qualify  him.  Besides  this,  the  firm  of  Thomas 
Long  &  Bro.,  composed  of  himself  and  his  brother,  sold  100 
shares  on  19th  February,  1903,  and  70  more  on  2nd  March, 
1903. 

In  considering  the  question  of  the  motive  and  intention 
to  be  imputed  to  J.  J.  Long,  it  appears  to  be  pertinent — 
althougli  my  conclusions  by  no  means  depend  upon  it — to 
refer  to  the  misleading  character  of  the  statement  inserted  as 
to  the  net  revenue  for  1901  in  the  report  for  that  year,  and 
the  absence  of  the  items  making  up  the  figures  of  $80,967.90 
which  were  set  forth  in  the  draft  report,  but  not  in  the  re- 
port presented  to  the  shareholders;  and  to  the  fact  that  in 
July  and  Xovember  and  December  of  1902  J.  J.  Long  sold  a 
large  quantity  of  stock  at  high  prices. 

No  dividend  has  been  paid  on  the  stock  since  that  paid  in 
July,  1903 ;  it  does  not  appear  that  any  statement  of  approxi- 
mate earnings  for  the  half-year  was  or  could  be  furnished 
so  early  in  the  season;  and  T  think  it  must  properly  be  as- 
sumed that  the  dividend  of  $42,000  then  paid,  was  paid  upon 
the  strength  of  the  report  of  the  previous  January. 

Upon  the  whole,  therefore,  I  find  myself  compelled  to  the 
conclusion  that  the  statement  of  approximate  earnings  laid 
before  the  directors  by  J.  J.  Long  on  15th  December,  1902, 
dnd  the  annual  statement  presented  by  him  to  the  board  on 
27th  January,  1903,  and  afterwards  to  the  shareholders, 
were  untrue,  to  his  knowledge,  and  that  the  earnings  for  1902 
were  wilfidly  misrepresented  by  him  in  order  that  the  direc- 
tors might  be  induced  to  declare  dividends  which  they 
would  not  have  declared  had  they  been  made  aware  of  the 
true  earnings. 

The  question  as  to  whether  the  directors  acted  upon  the 
representations  made  to  them  is  a  question  of  fact  which  I 
have  to  determine.  .  .  .  Apart  from  any  positive  evid- 
ence upon  the  point,  I  think  I  am  at  liberty  to  come  to  a 
conclusion  from  the  probabilities  of  the  case  as  to  whether  the 
directors  acted  upon  the  misrepresentations  made  to  them  in 
declaring  these  dividends.  It  is  against  probability  that  J. 
J.  Long  would  have  misrepresented  the  earnings  of  the  com- 
pany if  he  had  believed  that  the  directors,  with  the  true  facts 
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before  them,  would  have  declared  a  10  per  cent,  dividend; 
he  therefore  may  be  assumed  to  have  been  of  opinion  that 
the  misrepresentation  was  necessary  to  induce  them  to  do  so. 
Then  the  misrepresentation  was  one  which  was  well  calculated 
to  induce  them  to  declare  the  usual  dividend,  for  it  shewed 
earnings  for  the  year  amply  sufficient  for  the  purpose.     .     . 

I  come  to  the  conclusion,  therefore,  that  in  declaring  the 
dividends  of  January  and  July,  1903,  the  directors  acted 
upon  the  misrepresentations  made  to  them  by  J.  J.  ix)ng. 
See  Smith  v.  Chadwick,  9  App.  Cas.  196;  Aaron's  Reefs  v. 
Twiss,  [1896]  A.  C.  273,  280. 

Defendants  contend  that  plaintiffs  have  suffered  no  dam- 
age because  the  money  which  was  paid  out  was  paid  out  in 
dividends  to  the  shareholders,  and  was  not  paid  out  of  capital, 
but  out  of  moneys  which  could  lawfully  be  applied  in  pay- 
ment of  dividends. 

It  is  true  that  these  dividends  were  not  paid  out  of  the 
actual  fixed  capital  of  the  company,  and  that  the  payment 
was  not  ultra  vires,  and  that  it  was  made  to  the  persons  who 
wJre  then  the  shareholders  of  the  company;  but  the  fact  re- 
mains that  by  reason  of  the  misrepresentation  of  the  position 
of  their  affairs,  the  company  have  parted  with  sums  of  money 
which,  but  for  that  misrepresentation,  it  may  reasonably  be 
assumed,  would  still  be  at  their  credit.  The  fact  that  the 
then  shareholders  received  this  money  does  not  help  the 
company  back  to  their  money ;  it  is  the  company,  and  not  the 
shareholders,  who  now  sue  to  recover  it;  and  it  is  evident 
(though  that  makes  no  difference  in  the  principle)  that  the 
present  shareholders  are  not  the  same  as  those  who  received 
the  dividends.  But  for  the  misrepresentation,  the  company 
would  now  be  in  possession  of  so  much  more  working  capital, 
or  would  be  indebted  to  the  bank  in  so  much  less. 

The  amoimt  of  the  damages  which  plaintiffs  should  recover 
is  a  matter  of  more  difficulty.  To  speculate  as  to  whether 
the  directors  would  have  declared  any  dividend,  and  if  so  at 
what  rate,  would  be  to  embark  upon  a  most  unsatisfactory^  and 
uncertain  inquiry.  On  the  other  hand,  I  do  not  think  I  can 
err  against  defendants  if  I  assume  that  the  ^earnings  of  the 
company  were  misstated  by  J.  J.  Long  in  a  round  amount 
which  he  thought  would  be  sufficient  to  induce  the  directors 
to  keep  up  the  10  per  cent,  dividend,  and,  with  it,  the  market 
price  of  the  stock.  On  the  other  hand,  if  the  company  are 
put  back  in  the  position  in  which  they  would  have  been  had 
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the  repretseiitatious  made  to  tlie  directors  been  true,  i  think 
they  will  have  received  ail  that  they  can  properly  claim. 

I  therefore  assess  the  damages  at  $34^500^  which  1  make 
up  by  taking  the  amount  of  the  misrepresentation  at  the 
end  of  Ueceml^or,  liiO^J,  to  have  been  roundly  $30,000,  and 
I  add  3  years'  interest  at  5  per  cent. 

Defendants  must  also  pay  the  costs  of  the  action. 


Mabke,  J.  December  29th,  lif05. 

TRIAL. 

ROGERS  V.  BEANN. 

Mortgage — Conveyance  of  Equity  of  Redemption  to  Mort- 
gagee— Merger — Intention — Evidence  —  Statute  of  Limi- 
tations— Vacant  Land — Legal  Estate — Acknowledgments 
in  Writing — Letters  of  Owner  of  Equity  of  Redemption — 
Dictation  to  Amanuensis — Costs. 

Action  for  a  declaration  that  there  were  no  moneys  owing 
or  payable  upon  a  certain  mortgage  made  on  18th  April,  1888, 
and  for  an  injunction  restraining  defendant  Brann  from  pro- 
ceeding to  sell  under  the  power  of  eale  in  the  mortgage. 

W.  M.  Boultbee,  for  plaintiff. 

W.  N.  Tilley,  for  defendant  Nesbitt. 

Mabee,  J. : — The  property  in  question  is  lot  32,  Maynard 
avenue,  and  on  18th  April,  1888,  Adelaide  Maynard  et  al. 
conveyed  that  lot  to  J.  W.  Williamson,  and  on  the  same  day 
J.  W.  Williamson  et  ux.  conveyed  it  by  way  of  mortgage  to 
secure  $1,378.25,  payable  at  the  expiration  of  5  years,  with 
interest  at  7  per  cent.,  to  W.  P.  Atkinson,  and  on  19th  July, 
1889,  Williamson  conveyed  his  equity  of  redemption  to  0.  P. 
St.  John,  the  consideration  being  $771.75  and  the  assumption 
of  the  Atkinson  mortgage,  which  St.  John  covenanted  to  pay. 
On  26th  February,  1891,  Atkinson  assigned  the  mortgage 
and  the  moneys  payable  thereunder  to  Louisa  A.  Ball,  and 
on  17th  February,  1893,  St.  John  conveyed  the  equity  of 
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T»^ir:..y.yjn.  to  K.  H.  Shsj.zz^  t.ie  cooi-i^fTi:..:.  for  t-^i  con- 
'.♦-yance  fceing  expnasiaed  t^  :-j„oira:  -Jn  cor^deratioQ  of  the 
jiar ;  III  prion  of  the  c^n^'A^'e  hereinafter  aieniioaed  for 
^l,'''jth.2^  &tA  tne  sui:^  or  ^-."I.T-^/*  Tr^e  doeiiii.eiu  contains 
i*  ref  r*.-:.  *r  to  t:.e  out=t<r.  i.i.j  n.orr^Vize,  and  the  land  is  ojh- 
reveal  su-^J  r;t  to  that  i:.or.^-aje  and  interest  and  taxes.  There 
;.-  r.o  • ..  :* —  '  •-l  ,M  ';  *i-  H.  X«^-  .r:  :o  piair  the  mortgage 
or  indemnify  the  grantor,  nor  does  Xes' :::  eiecnte  the  deed- 
On  2nd  Apr:',  lSr*3,  Looisa  A.  Ball  a^iijned  the  m-rtzage 
and  the  monevs  p-i -a  /♦*  t:.ereun'ier  to  John  A.  Xes'oin.  the 
cor;i?! deration  ex;^»r— -^-1  U-ir,  j  *1.:  '.'3.  Tr.e  aif.davit  of  execu- 
tion indor^*r*l  nr-^^n  the  assignment  is  da:»>»i  2nd  Mav.  l>i^3; 
it  was  n^-ver  r»r;r!stered,  and  both  duplicate*  of  it  were  pro- 
dur-ed  at  tlie  trial  bv  defendant  Xesbitt. 

On  8t:i  XoTemijer,  lSf«3.  R.  H.  Xesbitt  et  ux.  conveyed 
the  e^juity  of  rr-<l*  rnption  to  John  A.  Xesbitt,  in  consideration 
of  $200;  halK^ndura;  subject  to  a  mortgage  for  $1,378.25;  the 
;rraritor  f-r>v#fnants  a^'ainst  incumbrances,  save  a  mortgage  for 
*1,378.25.'' 

On  loth  May,  1?595,  John  A.  Xesbitt  et  nx.  conveyed 
the  efjuity  of  redemption  to  R.  H.  Xesbitt,  in  consideration 
of  $300,  the  habendum  containing  the  following  clanse,  "  and 
to  a  certain  mortirafre  for  $1,378.25,  which  the  eaid  party  of 
the  third  part  (R.  H.  Xesbitt)  does  not  assiune  or  covenant 
to  pay."  The  affidavit  of  execution  of  this  conveyance  is 
dated  6th  December,  1895,  and  it  was  registered  24th  Feb- 
mary.  1896. 

R.  H.  Xesbitt  died  on  10th  January,  1900,  and  John 
A.  Xesbitt  in  Xovember,  1904,  and  shortly  before  the 
latter's  death  he  commenced  sale  proceedings  upon  the  mort- 
gages, causing  the  persons  interested  in  the  estate  of  R.  H. 
Xesbitt  to  be  served  with  notice  of  exercising  the  power  of 
sale.  This  power  purported  to  be  exercised  by  defendant 
Brann,  and  by  the  notice  of  sale  there  was  demanded 
$1,378.25  and  interest  at  7  per  cent,  from  21st  October,  1896. 
The  various  assignments  of  the  mortgage  are  set  out  in  the 
notice,  and  an  alleged  further  assignment  of  the  mortgage 
made  by  John  A.  Xesbitt  to  defendant  Brann,  purporting 
to  be  dated  20th  September,  1904.  These  notices  were  served 
m  October,  1904.  Brann  was  called  at  the  trial,  and  denied 
all  knowledge  of  the  matter,  stating  that  he  never  had  any 
assignment  of  this  mortgage,  never  heard  of  it,  and  never 
gave  any  instructions  to  have  any  sale  proceedings  taken  under 
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it.  One  of  tiie  solicitors  who  prepared  the  notices  was  called, 
and  said  he  received  instructions  from  John  A.  iS'esbitt  to 
have  the  notices  prepared  in  the  name  of  Brann,  to  whom  he 
(Xesoitt)  said  he  was  assigning  the  mortgage,  Nesbitt  not 
wishing  to  take  proceedings  in  his  own  name  against  relatives. 
No  assignment  was  produced.  Search  was  shewn  to  have 
been  made;  and  1  find  that  no  assignment  of  the  mortgage 
was  ever  made  to  Brann  by  John  A.  Xesbitt. 

On  8th  November,  1904,  all  the  other  heirs  of  E.  H.  Nes- 
bitt  conveyed  and  assigned  their  interests  in  his  estate  to 
plaintiff,  who  is  his  daughter,  and  she  has  now  vested  in  her 
all  the  title  and  estate  (if  any)  of  the  deceased  R.  H.  Nesbitt 
in  the  lands  in  question. 

The  following  admissions  were  made  by  counsel  at  the 
trial : — (1)  That  the  lot  is  and  always  has  been  vacant.  (2) 
That  upon  the  conveyance  of  the  lot  to  R.  H.  Nesbitt  in  Feb- 
ruary, 1893,  he  paid  to  J.  A.  Nesbitt,  who  was  then  a  real 
estate  agent,  a  commission  upon  the  purchase  money.  (3) 
That  J.  A.  Nesbitt  in  the  autumn  of  1904  entered  into  an 
agreement  to  sell  the  land  for  $1,750  cash.  (4)  That  no  in- 
terest was  paid  upon  the  mortgage  after  the  date  of  its  assign- 
ment to  J.  A.  Nesbitt  (2nd  April,  1893).  This  admission 
was  subject,  on  behalf  of  plaintiff,  to  the  contention  that  de- 
fendant Nesbitt  was  bound  by  the  statement  in  the  notice  of 
sale  that  no  interest  had  been  paid  subsequent  to  21st  October, 
1896,  and  upon  behalf  of  defendant  Nesbitt  that  inferences 
might  be  drawn  to  the  contrary  from  the  statements  of  ac- 
counts passing  between  the  parties.  (5)  That  the  $1,434  and 
subsequent  amounts  shewn  on  p.  390  of  ledger  B.  were  paid 
out  of  the  monevs  of  J.  A.  Nesbitt. 

Defendant  Nesbitt  is  the  administratrix  of  the  estate  of 
the  deceased  J.  A.  Nesbitt,  and  by  her  pleading  disclaims  any 
intention  that  Brann  should  exercise  the  power  of  sale,  deny- 
ing that  he  has  any  interest  in  the  mortgage,  and  counter- 
claime  upon  the  mortgage,  setting  up  the  assignments,  and 
claiming  some  $2,G18.22  for  principal,  interest,  and  taxes. 

TTpon  the  foregoing,  plaintiff  contends  that  the  cpnvey- 
ance  of  the  equity  of  redemption  on  8th  November,  1893,  to 
J.  A.  Nesbitt,  worked  a  merger  of  the  mortgage,  which  was 
at  that  time  held  by  him  under  the  assignment  of  Snd  April, 
1893,  from  Ball ;  and  secondly,  that,  if  no  merger  took  place. 
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the  statute  bare  the  mortgage,  no  iutereist  or  principal  having 
been  paid,  at  least  since  2nd  xVpril,  lt^\)?>.     .     .     . 

In  the  absence  of  the  evidence  of  either  of  the  Xesbitts, 
the  whole  matter  is  left  largely  to  conjecture. 

The  question  of  merger  is  one  of  intention,  ana  1  am  of 
opinion,  upon  such  inferences  aa;  c»ij  fa>iy  jh-  drasn  f ro  n 
what  was  done  as  well  as  from  what  appears  from  the  docu- 
ments, that  it  was  not  the  intention  of  the  parties  that  the 
conveyance  from  R.  H.  Xesbitt  to  J.  A.  Xeshitt  should  operate 
as  a  merger  of  the  mortgage.  For  some  reason  not  apparent, 
J.  A.  Xesbitt  had  kept  the  fact  that  he  was  the  assignee  of 
the  mortgage  from  coming  to  the  knowledge  of  R.  H.  Xesbitt, 
and,  at  the  time  the  latter  conveyed  the  equity  of  redemption 
to  J.  A.  Xesbitt,  he  was  not  aware  that  J.  A.  Xesbitt  had  tl  i? 
mortgage.  The  amount  of  it,  $1,378.25,  i?  mentioned  in  the 
doed.  The  fact  of  J.  A.  Xesbitt  holding  the  assignment  un- 
registered is  significant.  Again,  in  May,  1895,  in  the  deed 
under  which  plaintiff  claims,  the  same  mortgage  is  mentioned 
as  being  on  foot  against  the  lands,  and  the  grant  is  made 
fcubject  to  that  mortgage.  When  R.  H.  Xesbitt  purchased 
the  lot,  he  evidently  knew  all  about  the  outstanding  in- 
cumbrance, as  a  book  of  his  is  produced  with  the  following 
memorandum  in  his  handwriting:  ""  Toronto,  Februar>-  14th, 
1893.  We  bought  a  piece  of  land  of  50  feet  frontage  in  Park- 
dale,  at  $36  per  foot,  and  we  paid  $394  down,  leaving  $1,406 
at  6  per  cent,  per  annum." 

Tlie  rate  of  interest  in  the  memorandum  is  incorrect,  and 
the  fi.irures  do  not  quite  agree,  unless  he  was  including  some 
interf^t  upon  the  mortgage,  which  he  probably  was,  but  the 
entry  shews  he  knew  from  the  }>eginning  of  the  outstanding 
incinril)ranco.  .  .  His  dealing  with  the  property  from  the 
day  he  purchased  down  to  shortly  l)cfore  his  death  was  all 
upon  the  assumption  of  the  mortgage  being  a  vaBd  charge 
uj)()n  it. 

Defendant  arirued  that  the  land  being  vacant,  and  no 
one  being  in  physical  possession,  the  constructive  possession 
went  with  the  legal  estat*^,  and  was  in  J.  A.  Xesbitt,  the  as- 
signee of  the  mortgage,  from  the  date  of  its  maturity,  viz., 
April,  1893.  I  think  that  contention  must  prevail :  and,  as 
a  result,  t^^^  -t'^t^ite  from  that  date  was  running  against  the 
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owner  of  the  equity,  instead  of  the  aasignee  of  the  mortgage, 
and  on  18th  April,  1903,  the  title  of  ii.  H.  Nesbitt  was  ex- 
tinguished, and  J.  A.  Nesbitt  acquired  title  by  posses- 
sion.    .     .     . 

[Keference  to  Agency  Co.  v.  Short,  13  App.  Cas.  793,  and 
Delwiey  v.  Canadian  Pacific  R.  W.  Co.,  21  0.  E.  11.] 

If  for  any  reason  it  could  be  held,  upon  the  facts  of  this 
case,  that  the  mortgagor  was  in  possession  after  default  in  the 
mortgage,  then,  the  mortgage  moneys  being  payable  on  18th 
April,  1893,  the  right  of  J.  A.  Nesbitt  upon  that  day  to 
receive  the  money  secured  by  the  mortgage  accrued,  and  he 
was  in  a  position  to  discharge  the  mortgage  had  the  moneys 
secured  thereby  been  paid.  The  statute,  therefore,  would 
probably  apply  to  prevent  recovery,  unless  within  10  years 
immediately  preceding  13th  April,  1905  (the  date  of  the 
counterclaim)  "  some  part  of  the  principal  money  or  some 
interest  thereon  has  been  paid,  or  some  acknowledgment  of 
the  right  thereto  has  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  is  payable,  or  his  agent,  to  the  per- 
son entitled  thereto,  or  his  agent:"  B.  S.  0.  1897  ch.  133, 
sec.  23. 

It  is  clear  that  no  part  of  the  principal  money  or  interest 
was  ever  paid  subsequent  to  the  date  J.  A.  Nesbitt  acquired  the 
mortgage,  as  in  1899  he  was  rendering  statements  to  E.  H. 
Nesbitt  shewing  arrears  from  April,  1893,  and  the  notice 
of  sale  which  he  gave  demands  arrears  of  interest  from  1890. 

It  was  contended  that  certain  letters  written  by  pl-aintiff 
as  the  agent  of  R.  H.  Nesbitt  operated  as  an  acknowledgment 
by  him  of  the  right  of  J.  A.  Nesbitt  to  receive  the  mortgage 
moneys.  The  first  of  these  is  dated  1st  January,  1899,  and, 
referring  to  the  property  in  question,  states  th«at  ^'  it  must 
either  be  sold  or  you  take  it  altogether,  as  you  now  hold  the 
mortgage — I  cannot  afford  to  lose  any  more,  and  I  must 
have  something  to  live  on — I  must  have  paid  between  $1,200 
and  $1,300  on  it  now.'^  The  second  is  of  27th  July,  1899, 
and  states :  "  I  hope  there  will  soon  bo  a  chance  of  selling 
the  Maynard  avenu?  property,  as  it  is  eating  up  everything 
the  other  is  making,  and  I  will  soon  have  nothing  left.  I  was 
surprised  to  see  the  mortgage  was  so  much.  I  did  not  think  it 
was  quite  $1,400,  or  the  interest  so  high.  I  would  never  have 
had  anything  to  do  with  it  if  T  had  understood  it  properly. 
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I  received  the  statement,  and  was  surprised  to  see  the  ex- 
pense of  the  !Ma}Tiard  avenue  property  was  so  great.  I 
thought  tiie  house  would  have  kept  it  nearly  clear."  Plaintiff 
says  she  Avrote  tliose  letters  at  her  father's  dictation,  he  being 
at  that  time  too  fecbh*  to  write.  The  father's  name  is  signed 
to  each  letter,  also  by  the  plaintiff.     .     .     . 

I  think  the  statements  in  these  letters  clearly  amount  to 
an  acknowledgment  of  the  right  of  J.  A.  Nesbitt  either  to 
the  land  or  to  receive  the  mortgage  moneys.  .  .  .  Robert- 
son v.  Burrill,  22  A.  R.  356;  Banning  on  Limitations,  2nd  ed., 
p.  128. 

It  may  be  contended  that  the  acknowledgments,  being 
given  by  R.  H.  Nesbitt,  do  not  avail  because  he  is  not  the 
person  by  whom  the  mortgage  moneys  are  payable,  within 
sec.  23  of  R.  S.  0.  1897  ch.  133.  I  do  not  think  there  is 
any  difBculty  on  this  point.  The  mortgage  having  been  ex- 
ecuted before  Ist  July,  1894,  Williamson  is  still  liable  upon 
his  covenant,  and,  were  an  action  brought  against  him  upon 
that  covenant,  ho  could  look  to  St.  John,  who  agreed  to  in- 
demnify him  against  the  mortgage,  and  he  in  turn  could  look 
io  R.  H.  N'esbitt  for  indemnity,  and  the  latter,  I  think,  would 
be  liable  to  pay,  notwithstanding  that  there  was  no  express^ 
covenant  given  by  him,  afs  his  conveyance  alleges  ''the  as- 
sumption of  the  Tuortgagc ''  as  beinir  part  of  the  consider- 
ation therefor.     See  Forsyth  v.  Rristow,  8  Ex.  716. 

I  think  also  that  the  acknowledgments  would,  by  virtuo 
of  sec.  13.  flofeat  the  claim  of  plaintiff,  and,  although  not 
written  by  R.  IT.  Nesbitt,  that  still  the  position  is  the  same, 
inasmuch  as  the  principal  was  at  that  time  unable  to  write, 
and  they  may  be  regarded  as  having  been  written  by  his 
amanuensis,  within  the  authority  of  Dublin  Corporation  v. 
Judge,  11  L.  R.  Ir.  9.  This  gets  over  the  difficulty  pre- 
sented by  sec.  13,  which  does  not  provide  for  the  giving  of 
an  acknowledgment  by  an  agent. 

In  the  result,  the  action  will  be  dismissed,  but,  under  the 
circumstances,  without  costs.  It  was  stated  at  the  trial  that 
if  the  mortgage  was  still  on  foot  plaintiff  did  not  desire  to 
redeem.  There  will,  therefore,  be  a  declaration  that  defend- 
ant Nesbitt  is  the  owner  of  the  lands  in  question  freed  and 
discharged  from  all  claims  of  plaintiff.  Xo  costs  of  counter- 
claim. .  .  .  No  costs  either  against  defendant  Rrann  or 
in  his  favour. 
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Mabee,  J.  December  29th,  1906. 

TRIAL. 

SMITH  V.  TORONTO  GENERAL  HOSPITAL  TRUS- 
TEES. 

Contract — Labour  and  Materials — Failure  to  Complete  to 
Satisfaction  of  Defendants — Part  Adoption  of  Work  Done 
and  Materials  Furnished — Ascertainment  of  Amount  Due 
— Costs — County  Court  Jurisdiction — Set-off, 

Action  for  $460,  a  'balance  alleged  to  be  payable  by  de- 
fendants to  plaintiffs  for  installing  a  system  of  telephones 
in  defendants*  hospital.     The  contract  was  for  $920,  upon ' 
which  defendants  paid  $460,  on  the  terms  of  a  receipt  of  6th 
December,  1904. 

J.  M.  Godfrey,  for  plaintiffs. 

H.  D.  Gamble,  for  defendants. 

Mabee,  J,: — The  contract  is  in  writing,  dated  7th  July, 
1904,  and  under  it  plaintiffs  agreed  that  the  work  should 
be  paid  for  upon  completion  to  the  satisfaction  of  the  trus- 
tees, and  that  it  should  be  made  a  perfectly  satisfactory  sys- 
tem. The  trustees  were  to  have  30  days  to  test  its  operation, 
that  they  might  be  able  to  judge  of  its  efficiency. 

Plaintiffs,  therefore,  before  they  can  recover  upon  the  con- 
tract, must  establish  that  they  have  complied  with  its  terms, 
and  this  I  find  they  have  not  done.  The  defendants  made 
many  complaints  to  plaintiffs  from  time  to  time  about  the 
manner  of  doing  the  work,  objected  to  the  kind  of  switch- 
boards that  were  being  supplied,  and,  before  the  time  for 
testing  had  expired,  complained  of  the  inefficiency  of  the 
system  installed.  At  the  trial  they  established  that  their 
complaints  and  objections  in  many  respects  were  well  founded. 
Defendants,  however,  re-let  the  contract,  making  use  of  most 
of  the  plant  that  plaintiffs  had  installed,  so  the  only  question 
that  remains  is  whether  plaintiffs  have  been  paid  for  the 
material  supplied  and  work  done,  not  as  a  performance  of  the 
contract,  but  as  having  been  adopted  by  defendants ;  having  in 
view  the  costs  to  defendants  of  completins:  the  contract. 
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After  n>u-:«  to  plamt.TTs  drf t£.ianifi  oa  lit::  A:ig«su 
ISKfd,  let  a  contract  for  ti-rr  ren-OTal  of  p«n  of  ibe  pla^i  ii*- 
staLed  «>v  plaint .^s,  and  for  sappljiig  ceria  n  adiiuc-rjLl 
niA:»rrIal«  sLnd  d^^ing  cfrrtam  work.  Had  : r. .f  tA^es  Krr.p'lj  f  >r 
the  c-.:r.plerlon  of  the  work  left  tiri -nr  l-t  p'.a^r.r.:^^,  az:i  trie 
sspj/lv.:.^'  of  the  cecessarr  mai^ri^  to  oii-ilete  u*e  kind 
of  •v=:ern  tr-ej  were  ii^tallii:^,  it  w:.^i  no:  be  5::5:.e2ii  to 
a.-,  •rrtain  Low  xnucL,  if  anjtr.ir.z,  p-^-nr.55  are  e^ titled  to. 
T'.e  contract  of  llth  Ati^Tist  was  for  the  reizjTal  of  tr.e 
switc'h-v^rda  installe*!  bj  plain ti£5  &i.i  for  the  installation 
of  certain  ^  plug "  switcb-Vjards.  a  5T»re2i  dl^erent  from 
that  fum.shed  by  p'ainrif-.  Defer- 1  ants  krft  all  the  tele- 
phones ?:: replied  \t  r»l2:nt:?5,  ma/ie  ti^  of  all  the  wires  and 
cabl^-s.  except  t:at  some  of  these  hii  to  l«e  nore  carefullj 
in*'  I'ited. 

Lv-feniant*  j.a  !  *  T*.'  for  the  ec»:iiplet:on  of  thk  last  con- 
tract, and  at  the  trial  :t  was  said  that  the  synezii  is  i>3w  ei- 
tirely  ='i-;sfa^-tory.  Pi  ntiffs  r-:,:::eL-?ed  ihst  $3T0  was  sn 
cxcc-«ive  vijn  to  be  pai  i :  that  defeni^ants  had  not  aiTertis«ei 
for  t-:  :»rrs:  ti.al  adiitijiia!  materials  h-id  l^^m  rti^'plied:  ani 
the  system  changed  to  one  n.ore  expenFire  to  install  than  that 
which  thev  were  contracting  f-.r. 

It  is  ^';ear  that  SIS  was  pi:  •!  for  ne^  hatteries  which  de- 
f(^'  ''.n^-  lo  r  t  -'"w  tiiat  plair.t'^s  were  liable  to  rr.ake  good. 
The  contractor  wiio  did  the  wr.rk  t;r.der  the  contra,  t  of  11th 
Au^T'^t  =ay«  that  most  of  his  nrires  sr>ing  to  make  up  the 
$0?^»  v.-r^  for  !':e  r^iiioTal  of  tr.e  swit.i:^  supplied  \x  plain- 
tiff? 'Z.l  furr.ishiug  the  *•  piug  "^  switches.  He  says  he  al- 
lowe*l  *50  a^  the  pro^t  upon  his  eontract-  San.p'es  of  the 
switc-.-b^^arOi-  were  pro«iuced,  and  1  think  it  apparent  thit 
tho?e  supiiIiL-d  und«^r  the  iast  contract  are  of  a  more  expensixe 
kind  than  it  was  ne-»?^sary  for  p'aintifTs  to  have  furnished 
to  reme«iy  any  obj^xtion  by  defendants  npon  that  score. 

I  find  tl.at  piaiiitiJ-  are  entitled  to  the  $9«».  being  the 
ditfereiic^'  :-:v.e*-ii  t:.».-  c-n tract  of  11th  August  and  the  $460 
they  Were  ti.en  •lairi.'nz.  the  $1>  for  batteries,  and  an  allow- 
ance of  ?:^'''.  li-ing  the  sum  I  estirr.ate  as  the  diiferenc^  ^le- 
twe^n  the  sw:t<  h-''»oards  now  in  use  by  defendants  and  sndi  as 
plaintiffs  miirht  have  supplit^i  under  their  contract.  Upon 
thifi  la«t  point  Moc»re.  wl.o  conitleted  tl  t-  work,  thought  proper 
switch*^  of  the  kind  plaintiiTs  sup[»'iied  could  have  been 
put  in  f'C  ''  a'»oiit  the  same  >nm  "  as  tho^e  he  put  in.    There 
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certainly  was  some  difference  in  cost,  and  1  iix  that  at  the 
above  sum  of  $30.    ThiB  leaves  plaintiffs  entitled  to  $138. 

It  would  seem,  upon  the  authority  of  Lovell  v.  Phillips, 
5  0.  L.  R.  235,  2  0.  W.  R.  119,  that  if  plaintiffs  had  recov- 
ered the  whole  sum  claimed  by  them,  they  could  have  had 
such  recovery  in  a  County  Court,  and  this  fact  prevents  my 
certifying  against  the  right  of  defendants  to  set-off. 

Some  switch-boards  and  possibly  other  materials  supplied 
by  plaintiffs  are  still  in  defendants'  possession,  and  if  these 
are  returned  to  plaintiffs  within  10  days,  judgment  may  be 
entered  for  plaintiffs  for  $138,  and  the  parties  left  to  their 
legal  rights  as  to  costs.  Otherwise  judgment  for  $138  with 
County  Court  costs  without  right  of  defendants  to  set-off. 


Angltn,  J.  December  30th,  1905. 

WEEKLY    COURT. 

EDDY  V.  BOOTH- 

Water  and  Watercourses — User  of  Water  of  Stream — Interim 
Injunction — Modification — Terms. 

Motion  by  defendants  to  modify  or  vary  interim  injunc- 
tion order  restraining  defendants  until  the  irial  from  carry- 
ing out  or  completing  certain  power  works  on  the  Ottawa 
river,  and  from  diverting  the  natural  flow  of  water,  etc. 

G.  F.  Shepley,  K.C.,  and  A.  W.  Eraser,  K.C.,  for  defend- 
ants. 

Wallace  Nesbitt,  K.C.,  I.  F.  Hellmuth,  K.C.,  and  Qlyn 
Osier,  Ottawa,  for  plaintiffs. 

Anglin,  J. : —  ...  I  am  of  opinion  that  defendants 
have  made  out  a  case  entitling  them  to  be  relieved  from 
the  burden  of  the  interim  injunction  order,  so  far,  but  so 
far  only,  as  that  nuiy  be  done  without  in  any  degree  inter- 
fering with  or  diminishing  the  privileges  presently  enjoyed  by 
])laintiff8. 

Defendants  allege  that,  owing  to  the  postponement  of  the 
trial,  the  provision  of  the  order  requiring  the  closing  of  the 
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in  the  river)  flow  down  the  north  side  of  the  river.  Defend- 
ants must  also,  as  a  condition  of  obtaining  this  relief,  submit 
to  and  carry  out  any  further  directions  which  Mr.  Von 
Schon  may  think  it  proper  to  give  from  time  to  time,  to  en- 
sure compliance  by  them  with  the  interim  injunction  as  now 
modified.  The  engineer  will  visit  the  locality  and  examine 
and  inspect  the  works  of  defendants  and  the  levels  of  the 
water  upon  both  sides  of  the  river,  at  such  times  and  so  often 
as  in  his  judgment  it  shall  be  reasonably  necessary  or  ex- 
pedient that  he  should  do  so,  to  ensure  protection  of  the  in- 
terests of  plaintiffs  under  tlio  injunction  order  as  now  modi- 
fied. Should  Mr.  Yon  Schon,  in  the  exercise  of  the  control 
and  supervision  intrusted  to  liim  by  the  Court,  at  any  time 
report  to  the  Court  that  defendants  have  refused  or  neglected 
to  take  any  measures  and  maintain  any  works  which  he  deems 
necessary  to  ensure  to  plaintiflFs  the  ricfhts  which  it  is  intended 
shall  be  preserved  to  them,  the  modification  of  the  interim 
injunction  now  granted  will  be  forthwith  rescinded,  and  the 
order  .  .  .  will  thenceforward  be  again  operative  in  its 
general  terms.     .     .     . 

The  defendants,  for  whose  benefit  this  modification  of  an 
order  to  which  they  had  consented  is  now  made,  must  in  the 
meantime  pay  the  charges  of  the  engineer  who  acts  under 
this  order. 

The  ultimate  incidence  of  these  charges,  as  well  as  the 
costs  of  this  application,  will  be  reserved  for  the  disposi- 
tion of  the  trial  Judge,  and,  if  not  otherwise  disposed  of  by 
him,  will  be  costs  in  the  cause. 

Sihould  defendants  not  desire  to  take  an  order  in  the 
foregoing  terms,  their  motion  will  be  dismissed  with  cost^ 
to  plaintiffs  in  any  event. 


Meredith,  C.J.  December  30th,  1905. 

WEEKLY  COURT. 

Re  WALDIE. 

Will — Construction  —  Distribution  of  Estate  —  "  Heirs  "  of 
Deceased  Children  of  Testatrix  —  Widows  of  Deceased 
Sons — Exclusion — Compromise — Approval  hy  Court, 

Motion  by  John  Waldie,  administrator  with  the  will  an- 
nexed of  the  estate  of  Mary  Waldie,  deceased,  for  an  order 
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(leterminiDg  certain  questions  as  to  the  distribution  of  the 
estate  under  the  will. 

J.  B.  McColl,  Cobourg,  for  the  administrator  and  for 
Mary  Ann  Soule, 

W.  F.  Kerr,  Cobourg,  for  Jemima  Collins. 

H.  J.  Scott,  K.C.,  for  Enuna  McPhail. 

E.  C.  S.  Huycke,  K.C.,  for  Hannah  Eoberts. 

M.  C.  Cameron,  for  the  official  guardian. 

Meredith,  C.J. : — I  do  not  think  that  the  widows  of  the 
deceased  children  of  the  testatrix  take  any  interest  in  her 
estate. 

Assuming  that  in  the  direction  for  the  division  of  the 
estate  after  tlie  deatli  of  the  husband  and  the  marriage  or 
death  of  the  two  unmarried  daughters,  the  words  "  or  their 
heirs"  are  words  of  substitution,  and  would  include  the 
widow  of  a  deceased  son,  I  am  nevertheless  of  opinion  that 
the  subsequent  provisions  of  the  will  exclude  a  widow  of  a 
deceased  son  from  participation  unless  the  surviving  children 
agrcM}  to  permit  her  to  do  so. 

I  refer  to  the  provisions  of  the  will  which  run  as  follows: 
^  If  there  be  any  widows  or  widowers  not  my  children  con- 
nected to  my  family  neither  they  nor  their  heirs  shall  cause 
the  property  to  be  sold  to  make  a  division  of  the  same.^' 

"  Neither  shall  they  be  entitled  to  any  part,  unless  the 
remaining  children  are  disposed  to  grant  it,  and,  if  they  do 
not  grant  to  such  parties  a  division,  it  shall  be  divided  equally 
among  the  remaining  children  named." 

As  the  remaining  children  refuse  to  permit  the  widows  of 
the  deceased  sons  to  take  any  share,  there  must  be  a  declara- 
tion that  they  are  not  entitled  to  share  in  the  estate  of  the 
testatrix. 

As  the  parties  who  are  interested  have  agreed  upon  a 
division  of  the  estate,  which  is  approved  of  by  the  official 
guardian  on  behalf  of  the  infant  claimants,  and  appears  to  me 
to  be  for  their  benefit,  judgment  will  be  pronounced  in  terms 
of  the  compromise. 
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Meredith,  C.J.  December  30th,  1905. 

TRIAL. 

JAMES  V.  RATHBUN  CO. 

Water  and  Watercourses  —  FlotahU  Stream  —  Ohsiructioii  hy 
Dam — Removal  to  Allow  Timber  Drive  io  Pass — Para- 
mount Right  —  Apron  or  Slide  Required  hy  Statute  — 
"  Such  Dam  or  Other  Structure  " — Construction  of  Stat- 
utes— History  of  Legislation  —  Convenient  Opening  — 
Sluice-way — Counterclaim — Negligence — Costs. 

Action  to  recover  damages  for  the  loss  sustained  by  plain- 
tiff owing  to  defendants  having  blown  up  and  destroyed  the 
apron  or  slide  of  his  dam  across  the  river  Soutamattee,  in  the 
county  of  Hastings,  and  part  of  the  main  dam  itself,  and  for 
damages  for  injuries  to  the  apron  or  slide  alleged  to  have 
been  caused  bv  defendants  forcibly,  carelessly,  and  negli- 
gently using  the  dam  and  slide,  and  bridge  across  the  slide,  in 
bringing  do\^Ti  their  drive  of  logs,  posts,  bolts,  and  timber. 

Defendants  denied  the  allegations  of  plaintiff,  and  pleaded 
in  answer  that  his  dam  was  not  constructed  with  a  proper 
apron  and  slide,  and  was  not  maintained  in  accordance  with 
the  provisions  of  sec.  9  of  ch.  140,  R.  S.  0.  1897,  but  was 
at  the  time  the  acts  complained  of  were  done,  and  for  a  long 
time  had  been,  "  wholly  out  of  repair  and  unfit  for  the  pass- 
age of  logs  as  required  by  the  said  Act;"  that  for  these  rea- 
sons the  dam  had  become  and  was  an  obstruction  to  the  free 
passage  of  their  drive  of  logs  and  timber  in  floating  it  down 
the  river,  and  caused  the  logs  and  timber  to  block  and  jam 
so  that  it  was  impossible  to  float  them  over  the  dam  and 
apron  or  slide  without  the  use  of  dynamite  to  break  the  jam, 
and  that  in  using  dynamite  "  every  care  and  caution  was 
used  .  .  .  to  do  no  unnecessary  damage  to  the  river  or 
the  banks  thereof  or  to  the  property  of  plaintiff;"  and  de- 
fendants claimed  the  benefit  of  the  provisions  of  R.  S.  0. 
1897  chs.  140  and  142,  and  all  other  Acts  in  force  in  the 
province  affecting  or  in  any  way  relating  to  the  alleged  causes 
of  action,  or  any  of  them. 

Defendants  also  counterclaimed  for  damages  for  the  ob- 
struction and  delay  in  floating  and  transmitting  their  drive 
down  the  river,  alleged  to  have  been  caused  hy  the  nocfligence 
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the  duly  of  plaintijff  to  maintain  and  keep  in  repair  the  slide 
was  an  absolute  one,  and  the  slide  not  being,  when  defendants' 
drive  came  to  the  dam,  in  a  proper  state  of  repair,  the  dam 
constituted  an  unlawful  obstruction  to  the  passage  of  the 
drive  down  the  river,  which  defendants  were  entitled  to  re- 
move, at  all  events  if  its  removal  was  necessary  to  permit  the 
drive  to  be  floated  down  the  river  without  delay  or  injury 
to  the  logs  and  timber  of  which  it  was  composed. 

Whatever  my  own  view  may  be  as  to  the  proper  construc- 
tion to  be  placed  upon  sec.  1  of  ch.  142,  K.  S.  0.  1897,  "  An 
Act  to  Protect  the  l*ublic  Interest  in  Rivers,  Streams,  and 
Creeks,''  unless  the  case  is,  on  the  facts,  brought  within  sec. 
2,  I  am  bound  by  .  .  .  Farquharson  v.  Imperial  Oil  Co., 
30  S.  C.  R.  188,  to  hold  that  the  right  of  defendants  to  float 
their  logs  and  timber  down  the  stream  across  which  plain- 
tiff^s  dam  was  erected  was  paramoimt  to  that  of  plaintiff,  and 
that  plaintiff's  dam,  not  being  provided  with  the  aproli  or 
slide  required  by  law,  constituted  an  obstruction  of  defend- 
ants' legal  right,  and  that  the  statute  gave  to  defendants  a 
further  remedy  in  addition  to  the  recovery  of  the  damages 
sustained  by  them  owing  to  the  obstruction,  which  enabled 
tliem  *'  to  abate  the  nuisance  by  removal  of  the  obstruction :" 
p.  217.     .     .     . 

[Quotation  of  sec.  2  of  R.  S.  0.  ch.  142  and  its  originals: 
12  Vict.  ch.  87,  sec.  5;  C.  S.  U.  C.  185^  ch.  48,  sees.  15 
and  16.] 

It  will  be  observed  that  the  adjective  "such"  is  intro- 
duced before  the  words  "dam  or  other  structure"  (in  the 
Consolidated  Act  of  1859),  and  it  relates  to  the  dam  and 
other  structures  mentioned  in  previous  sections  of  the  Act. 
In  the  revision  of  1877  sees.  15  and  16  do  not  appear  in  the 
Act  respecting  mills  and  mill  dams,  ch.  113,  but  form  sees. 
1  and  2  of  ch.  115,  an  Act  respecting  rivers  and  streams. 
In  consequence  of  this  transposition  of  the  sections,  the  ad- 
jective "  such  "  in  line  2  of  sec.  2  has  no  antecedent. 

In  consequence  of  the  decision  ...  in  McLaren  v. 
Caldwell,  8  S.  C.  R-  435,  as  to  the  effect  of  sec.  1  of  R.  S.  0. 
1877  ch.  115,  the  Act  commonly  knovm  as  "  The  Rivers  and 
Streams  Bill "  was  passed:  47  Vict.  ch.  17  (0.)     .     .     . 

[Reference  to  the  provisions  of  that  Act.] 

By  sec.  1,  express  power  to  remove  obstructions  from  the 
stream  was  for  the  first  time  conferred  upon  persons  using  it 
for  floating  saw  logs,  timber,  rafts  and  crafts,  though,  no 
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doubt,  before  then  it  had  been  assumed  by  the  legislature  that 
the  right  conferred  by  sec.  5  of  12  Vict.  ch.  87  carried  with 
it  the  right  to  do  so. 

By  sec.  11,  it  was  provided,  among  other  things,  that 
nothing  in  the  Act  contained  was  to  be  construed  as  inter- 
fering "with  mill  dams  or  the  right  to  erect  and  maintain 
mill  dams  on  streams,"  and  that  '*  the  law  respecting  mills 
and  mill  dams,  being  ch.  113,  R.  S.  0.,  and  any  other  law 
conferring  rights  in  mill  dams,"  should  "  remain  the  same  as 
if  the  Act  had  not  been  passed." 

In  the  revision  of  1887  ch.  115  of  R.  S.  0.  1877  and  the 
Act  last  referred  to  and  two  other  statutes  were  consolidated, 
and  form  ch.  120. 

Section  1  is  substantially  the  same  as  sec.  1  of  47  Vict, 
ch.  17,  with  the  words  '*  and  no  person  shall  by  felling  trees 
or  placing  any  other  obstruction  in  or  across  any  such  river, 
stream,  or  creek,  prevent  the  passage  thereof,"  inserted  at 
about  the  middle  of  the  section,  which  words  are  taken  from 
sec.  1  of  ch.  115,  and  the  provisions  of  sec.  11  of  that  chapter 
appear  as  sec.  20. 

Section  2  in  this  revision  is  identical  with  the  correspond- 
ing section  in  the  revision  of  1877. 

Owing  to  this  change,  the  word  *'  such  "  before  the  words 
*•  dam  or  other  structure,"  if  the  enactment  is  to  be  treated 
as  new  legislation,  would  seem  to  refer  to  the  dam,  or  other 
structure  mentioned  in  sec.  1,  which  are  works  that  a  person 
using .  the  stream  for  floating  logs,  etc.,  is  by  that  section 
authorized  to  construct;  but,  according  to  the  principle  of 
construction  adopted  in  the  Farquharson  case,  notwithstand- 
ing the  changes  and  transposition  to  which  I  have  referred, 
sec.  2  is  to  be  given  the  same  meaning  as  it  had  when  it 
formed  sec.  2  of  ch.  48  of  the  C.  S.  U.  C,  and  therefore  as  a 
qualification  of  the  right  to  remove  obstructions  to  the  pas- 
sage of  logs,  etc.,  which  had  been  placed  in  the  stream  by 
mill  owners  as  well  as  others,  and  a  prohibition  of  the  alter- 
ation, injury,  or  destruction  of  a  dam  or  other  structure  which 
forms  an  obstruction  to  the  passage  of  logs,  etc.,  when  or 
only  when  "  there  is  a  convenient  apron,  slide,  gate,  lock,  or 
opening  in  the  dam  or  other  structure  made  for  the  passage 
of  saw  logs,"  etc. 

No  changes  have  been  made  affecting  the  question  under 
consideration  by  subsequent  legislation,  and  ch.  142  of  R.  S. 
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0.  1897  is  in  that  respect  the  same  as  ch.  120  of  E.  S.  0. 

1887. 

It  was  strongly  contended  by  plaintiff  that  his  dam  was 
provided  with  a  convenient  apron,  slide,  gate,  lock,  or  open- 
ing, within  the  meaning  of  sec.  2 ;  but  1  am  unable  to  agree 
with  that  contention. 

The  sluice  way  which,  as  it  was  argued,  constituted  such 
an  opening  as  sec.  2  speaks  of,  was  not  made  for  the  passage 
of  saw  logs,  etc.,  though  I  do  not  lay  any  stress  upon  that; 
but  my  difficulty  in  acceding  to  the  argument  is,  that  I  find  it 
impossible  upon  the  evidence  to  conclude  that  the  sluice  way 
constituted  a  convenient  opening  for  the  passage  of  defend- 
ants' drive.  It  is  quite  possible  that,  had  defendants  done 
what  at  one  time  their  men  in  charge  of  the  drive  thought 
was  feasible,  viz.,  put  flash  boards  on  the  apron,  the  drive 
might  have  been  passed  through  the  opening,  but  the  time 
occupied  in  passing  it  by  that  way  would  have  been  much 
longer,  I  have  no  doubt,  than  would  have  been  necessary  to 
pass  it  over  the  apron  or  slide  which  the  law  requires  the 
mill  owner  to  provide  in  his  dam  and  to  maintain.  Besides, 
defendants  would  have  been  put  to  expense  in  providing 
some,  at  all  events,  of  the  material  necessary  to  do  what 
was  required  to  be  done  to  turn  the  current  of  the  stream 
to  the  sluice  way,  and  to  increase  the  depth  of  water  in  it, 
so  as  to  obviate  the  natural  difficulties  in  the  way  of  using 
the  sluice  way  when  the  apron  or  slide  was  open.  I  am  un- 
able, therefore,  to  find  that  plaintiff's  dam  was  provided 
with  a  convenient  opening  for  the  passage  of  saw  logs,  timber, 
rafts  and  crafts,  and  am  therefore  bound  to  hold,  following 
the  Farquharson  case,  that  defendants  were  in  law  justified 
'  in  what  they  did  to  remove  the  obstruction  which  plaintiff's 
dam  caused  to  their  right  to  use  the  stream  for  the  passage 
down  it  of  their  drive;  and  the  result  is  that  the  action 
must  be  dismissed. 

I  refer  to  Caldwell  v.  McLaren,  9  App.  Cas.  392. 

I  have  not  overlooked  Ward  v.  Township  of  Grenville,  32 
S.  C.  R.  510,  cited  by  Mr.  Johnston.  It  has  no  application 
to  the  facts  of  this  case,  or  the  law  of  this  province,  which 
differs  entirely  as  respects  the  rights  that  are  in  question  here 
from  the  law  of  Quebec,  by  which  the  rights  of  the  parties 
in  that  case  fell  to  be  determined. 

VOL.  VI.  O.W.R.  NO.  25 — 70 
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The  disposition  of  the  eounterclaiia  depends  upon  differ- 
ent considerations.  Defendants'  claim  for  damages  is  based, 
as  I  think  they  were  bound  to  base  it,  upon  the  allegation 
that  the  condition  of  plaintiffs  dam  was  due  to  his  negli- 
gence. Having  found  that  the  condition  of  the  dam  and 
slide  was  due  to  causes  over  which  he  had  no  control,  and 
acquitted  him  of  all  negligence,  it  follows  that  the  counter- 
claim also  must  he  dismissed. 

No  costs  to  either  party  of  the  action  or  counterclaim. 


December  30th,  1905. 
divisional  co€rt. 
PENDRITH  ^lACHINERY  CO  v.  TAYLOR. 

Contract — Sale  of  Machine — Extras — Conflicting  Evidence. 

Appeal  by  plaintiffs  from  judgment  of  junior  Judge  of 
County  Court  of  York,  so  far  as  it  was  adverse  to  plaintiffs, 
in  an  action  in  that  Court  to  recover  the  price  of  an  em- 
bossing machine  delivered  pursuant  to  a  contract,  and  for 
extras.  Judgment  was  given  for  plaintiffs  for  $135  without 
costs.    They  appealed  seeking  judgment  for  $200  and  costs. 

R.  S.  Robertson,  Stratford,  for  plaintiffs. 

H.  M.  East,  for  defendants. 

The  judgment  of  the  Court  (Falconbridqe,  C.J.,  Brit- 
ton,  J.,  Clute,  J.),  was  delivered  by 

Falconbridge,  C.J.: — The  evidence  is  extremely  con- 
tradictory. The  sketches  referred  to  in  the  contract  as  shewn 
to  plaintiffs  were  not  sufficient  to  work  by,  and  Holyoake'e 
instructions  were  not  given  once  for  all  so  as  to  form  part 
of  the  basis  of  the  contract,  but  were  to  be  continued  as  the 
work  progressed.  There  was  evidence  that  experimenting  was 
not  to  be  done  at  the  expense  of  defendants,  who  would 
naturally  wish  to  know  what  it  would  cost  them  to  get  a 
completed   machine. 

I  regard  the  letter  of  10th  February  as  of  importance.  It 
was  written  after  Kiser  claims  to  have  had  an  understand- 
ing with  Holyoake  as  to  extras.    Yet  it  contains  a  peremptory 
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demand  for  the  doing  of  certain  work,  and  is  not  at  all  con- 
sistent with  any  theory  of  charging  for  extras,  but  there  is 
no  answer  rejecting  or  repudiating  it.  The  very  leading 
question  is  put  to  Kiscr:  '"  Q. — And  you  followed  that  letter 
in  consequence  of  your  agreement?  A. — Yes."  This  ex- 
planation is  not  satisfactory. 

There  is  the  most  violent  conflict  of  testimony  on  every 
branch  of  the  case,  and  I  am  imable  to  see  my  way  clear  to 
finding  that  the  conclusions  of  the  trial  Judge  were  wrong  as 
to  any  one  of  the  decisive  issues. 

Appeal  dismissed  with  costs. 


December  30th,  1905. 

C.A. 

REX  V.  QUINN. 

Criminal  Law — Acquittal  on  Charge  of  Personation  at  Elec- 
tion— Subsequent  Trial  for  Perjury  in  Taking  Oath  on 
Same  Occasion  —  Question  of  Identity  of  Accused  — 
"  Autrefois  Acquit  ^^  —  Common  Law  Defence  of  Bes 
Judicata — Nemo  his  Vexari — Criminal  Code, 

Case  reserved  by  Meredith,  J.,  at  the  Middlesex  spring 
assizes,  1905.  The  prisoner  had  been  indicted  at  the  winter 
assizes  for  personation  committed  at  a  Dominion  election, 
on  3rd  Xovepnber,  1904,  in  having  applied  for  a  ballot  and 
having  voted  in  the  name  of  Frederick  Palmer.  He  was 
also  indicted  for  perjury  on  the  same  occasion,  the  oath  of 
identity  having  been  administered  at  the  poll.  To  both 
indictments  be  pleaded  "  not  guilty.^'  He  was  tried  at  the 
winter  assizes  for  the  personation,  and  acquitted.  The  per- 
jury charge  was  traversed  to  the  spring  assizes,  when  he  was 
tried  and  found  guilty.  Upon  this  trial  he  sought  and  ob- 
tained leave  to  plead  ^^  autrefois  acquit,'*  but  the  trial  Judge 
ruled  that  his  acquittal  on  the  indictment  for  personation  did 
not  support  this  plea,  and  that  the  Judge  had  not  power, 
and  ought  not  if  he  had,  to  then  direct  the  jury  to  acquit  the 
prisoner,  or  require  the  jury  to  find  a  verdict  of  "  not  guilty,'* 
against  the  determination  of  the  Crown  to  prosecute  and 
seek  a  conviction. 
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It  wae  admitted  that  the  same  person  committed  both 
crimes;  he  sought  to  vote,  his'  vote  was  objected  to,  and  he 
was  sworn  and  voted.  The  main  question  of  fact  at  both 
trials  was  whether  the  prisoner  w;as  that  person — a  question 
of  identity. 

The  trial  Judge  reserved  for  the  Court  the  two  questions : 
(1)  Whether  there  was  error  in  the  ruling  tliat  the  plea  of 
"  autrefois  acquit ''  was  not  supported  by  the  evidence ;  and, 
if  so,  whether  the  Court  of  Appeal  has  power,  and  ought, 
because  of  such  error,  to  quash  the  conviction,  or  acquit  the 
prisoner,  or  grant  a  new  trial.  (2)  Whether,  assuming  sucli 
luling  to  have  been  right,  the  trial  Judge  had  power,  an<l 
ought,  because  of  the  other  trial  and  acquittal,  to  have  dis- 
charged the  prisoner  or  have  required  the  jury  to  find  a  ver- 
dict of  "not  guilty,^'  and  then  have  discharged  him;  and,  if 
80,  what,  if  any,  relief  the  Court  of  Appeal  can  now,  against 
the  will  of  the  Crown,  give. 

The  case  was  heard  by  Moss.  C.J.O.,  Osler,  Garrow. 
Maclaren,  JJ.A.,  Tbetzel^  J. 

J.  M.  McEvoy,  London,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Maclaren.  J.A. : — The  law  as  to  the  plea  of  "autrefois 
acquit  '^  is  laid  down  in  Russell  on  Crimes,  6th  ed.,  vol.  1,  p. 
38,  as  follows :  "  WTiere  a  man  is  indicted  for  an  oifence  and 
acquitted,  he  cannot  be  again  indicted  for  the  same  offence, 
provided  the  first  indictment  were  such  that  he  could  have 
been  lawfully  convicted  on  it.  If  so  indicted  a  second  time, 
he  may  plead  ^  autrefois  acquit.' ''  All  the  authorities  sub- 
stantially agree  in  this  statement  of  the  law;  the  difficulty 
is  in  the  application  of  it  to  particular  cases.  It  is  not  nect^s- 
ssLvy  that  the  two  offences  should  expressly  or  by  name  be  the 
same  in  both  indictments.  If  the  offence  in  the  first  indict- 
ment of  whicli  the  accused  has  been  acquitted  is  a  lower  ono. 
and  is  included  in  that  set  forth  in  the  second  indictment,  or 
if  it  be  a  higher  one  and  includes  the  offence  set  forth  in  the 
second  indictment,  the  plea  of  "autrefois  acquit*'  must  bo 
given  effect  to,  and  the  accused  discliarged.  The  above  rule 
applies  not  only  to  the  precise  offence  which  is  expressly 
charged  in  the  first  indictment,  but  also  to  any  offence  of 
which  the  accnsed  might  have  been  found  guilty  under  it. 
It  also  applies,  a  fortiori,  when,  after  an  acquittal,  a  more 
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serious  charge  is  laid  by  adding  a  statement  of  intention  or 
circumstances  of  aggravation,  tending,  if  proved,  to  increase 
the  puniflhment  See  sec.  633  of  the  Criminal  Code  and 
The  Queen  v.  Miles,  24  Q.  B.  D.  423. 

It  is  said  that  the  true  test  is,  whether  the  evidence  neces- 
sary to  support  the  second  indictment  would  have  been  suffi- 
cient to  procure  a  legal  conviction  on  the  first:  2  Eaet  P.  C. 
p.  522;  2  Leach  C.  C.  708;  R.  v.  Sheen,  2  C.  &  P.  634; 
Ryley  v.  Brown,  17  Cox  C.  C.  79 ;  Paley  on  Summary  Convic- 
tions, 5th  ed.,  p.  168;  1  Bishop's  Criminal  Law,  7th  ed.,  p. 
1052. 

Applying  these  principles  to  the  present  case,  I  am.  of 
opinion  that  the  plea  of  "  autrefois  acquit ''  was  not  made 
out,  and  that  it  was  properly  dismissed  by  the  trial  Judge. 
The  offences  are  not  the  same.  The  oflfence  of  personation 
was  complete  under  sec.  114.  of  the  Dominion  Elections  Act, 
1900,  when  the  pereonator  applied  at  the  poll  in  the  name 
of  Frederick  Palmer.  The  offence  of  perjury  under  the  Crim- 
inal Code  is  one  of  an  entirely  diiterent  nature,  and  was  not 
committed  until,  on  being  challenged,  the  personator  took 
the  false  oath  that  he  was  Frederick  Palmer  named  in  the 
voters'  list.  It  is  true  that  the  second  offence  could  not  have 
been  committed  unless  it  had  been  preceded  by  the  first,  as 
the  deputy  returning  officer  had  no  autliority  to  administer 
Ihe  oath  unless  the  person  had  first  applied  for  a  ballot  in 
the  name  of  an  elector.  But  I  think  it  cannot  be  said  that 
the  second  offence  includes  the  first;  they  are  separate  and 
distinct  acts  and  offences.  In  proving  the  second  it  would 
be  necessary  to  give  evidence  of  the  first;  but  it  would  be 
merely  introductory  or  preliminary,  and,  in  my  opinion, 
if  the  charge  of  perjury  had  been  tried  first  and  had  failed  for 
any  cause,  the  jury  could  not  in  an  indictment  or  count  for 
that  offence  bring  in  a  verdict  of  ^^  guilty  of  personation.'* 

Although  the  plea  of  the  accused  under  sec.  631  of  the 
Criminal  Code  cannot  be  upheld,  it  remains  to  be  seen 
whether,  under  the  circumstances,  he  has  a  good  defence  at 
common  law,  which  has  been  reserved  to  him  by  sec.  7  of  the 
Code,  which  reads  as  follows :  "  All  rules  and  principles  of 
the  common  law  which  render  any  circumstances  a  justifica- 
tion or  excuse  for  any  act,  or  a  defence  to  any  charge,  shall 
remain  in  force  and  be  applicable  to  any  defence  to  a  charge 
under  this  Act,  except  in  so  far  as  they  are  hereby  altered 
or  are  inconsistent  herewith." 
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Can  the  well  known  maxim  of  the  common  law,  nemo 
debet  bis  vexari  j)ro  una  et  eadem  causa,  avail  the  accused, 
in  the -circumstances  of  this  case? 

This  has  been  held  to  govern  in  a  case  where  a  defendant 
was  convicted  of  two  offences  under  different  statutes,  which 
were  different  in  form,  but  held  to  be  tlie  same  in  substance : 
Wemyss  v.  Hopkins,  L.  R.  10  Q.  B.  378.  .  .  .  Also  where 
the  accused  had  been  first  found  guilty  of  obtaining  credit 
for  certain  goods  by  false  pretences,  it  wa3  held  that  a  second 
conviction  against  him  for  the  larceny  of  the  same  goo<ls 
was  bad  and  should  be  set  aside:  The  Queep  v.  King,  [1897] 
1  Q.  B.  214;  see  also  Criminal  Code,  sec.  933;  The  Queen 
V.  Miles,  24  Q.  B.  D.  423. 

The  principle  of  res  judicata  applies  equally  to  an  ac- 
quittal as  to  a  conviction.  Here  also  the  substance  of  the 
issue  rather  than  the  form  must  be  looked  at. 

At  the  second  trial  it  would  be  necessary  for  the  Crown 
to  establish  that  the  person  who  committed  the  perjury  had 
applied  for  a  ballot  in  the  name  of  Frederick  Palmer,  as 
otherwise  the  deputy  returning  oflBcer  would  have  no  authority 
to  administer  the  oath.  The  case  of  the  Crown  was,  that  the 
same  person  had  committed  both  crimes.  But  the  acquittal  in 
the  first  place  established  that  it  was  not  the  accused  who  had 
committed  the  personation,  and  this  had  become  res  judicata 
as  between  the  Crown  and  the  accused.  The  main  issue  in 
both  trials  was  the  same — a  question  of  identity.  At  the 
first  trial  this  issue  was  determined  adversely  to  the  Crown, 
and,  while  the  decision  stood,  it  was  not  open  to  the  Crown 
to  have  it  tried  a  second  time.  To  arrive  at  the  verdict 
which  they  did,  it  was  necessary  for  the  second  jury  to  find 
that  it  was  the  accused  who  had  personated  Palmer,  and  thus 
in  effect  to  override  ...  the  contrary  verdict  of  the  first 
jury. 

This  defence  is  not  one  of  "  autrefois  acquit ''  under  sec. 
631  of  the  Code,  but  under  eub-sec.  2  may  be  relied  on  under 
the  plea  of  "not  guilty.^'  ....  There  being  nothing 
inconsistent  with  it  in  the  Code,  it  is  a  defence  that  may  still 
be  claimed  and  exercised ;  indeed  .  .  .  it  is  a  well  estab- 
lished rule  and  one  of  the  very  first  principles  of  the  crim- 
inal law.     .     .     . 

The  answer  to  the  first  question  in  the  reserved  case  should 
be,  that  there  was  no  error  in  the  ruling  of  the  trial  Judge 
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that  the  plea  of  '"  autrefois  acquit "  was  not  supported  by  the 
evidence.  To  the  second  question  the  answer  should  be,  that 
the  Judge  should,  because  of  the  first  trial  and  acquittal,  have 
directed  the  jury  to  find  a  verdict  of  not  guilty,  and  then 
have  discharged  the  accused. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred. 

OsLER,  J.A.,  and  Teetzel,  J.,  for  reasons  given  by  Teet- 
ZEL,  J.,  in  writing,  dissented  upon  the  second  answer. 


December  30th,  1905. 

C.A. 

REX  V.  HENDRIE. 

Criminal  Law — Keeping  Common  Betting  House — President 
of  Incorporated  Race  Association — Criminal  Code,  sees, 
61,  197,  198— "  Party  to  Off ence  "—Lease  of  Betting 
Privileges  —  Knowledge  and  Acquiescence  of  Accused  — 
Absence  of  Participation, 

Defendant  was  charged,  as  president  of  the  Ontario  Jockey 
Club,  with  being  the  keeper  of  a  common  betting  house  at 
the  Woodbine  race-course.  Before  the  police  magistrate  for 
the  city  of  Toronto  counsel  for  the  prosecution  and  for  de- 
fendant agreed  upon  the  facts,  and  the  police  magistrate 
found  them  to  be  as  admitted.  And,  while  statincr  his  own 
view  to  be  that  sub-sec.  2  of  sec.  204  of  the  Criminal  Code  was 
intended  to  apply  and  be  a  protection  in  respect  of  all  bet- 
ting and  wagering  on  the  race-course  of  an  incorporated  race 
association  during  the  actual  progress  of  a  race-meeting,  the 
police  magistrate  considered  himself  bound  to  convict  defend- 
ant out  of  deference  to  the  decision  of  the  Court  of  Appeal 
in  Rex  v.  Tlanrahan,  3  0.  L.  R.  659,  1  0.  W.  R.  346,  reserv- 
ing for  the  opinion  of  this  Court  the  question  whether,  upon 
the  facts  admitted  and  found,  the  conviction  was  right. 
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The  case  was  heard  by  Moss^  C.J.O.,  Oqler,  Macl£KKan, 
Gasrow,  and  Maclaken^  JJ.A. 

C.  H.  Ritchie,  K.C.,  for  defendant. 

J.  li.  Cartwright,  K.C.,  for  the  Crown. 

Moss,  C.J.O.: — If  defendant's  right  to  be  relieved  from 
the  conviction  depended  upon  sub-sec.  2  of  sec.  204  of  the 
Code,  its  ]  revisions  would  not  avail  him.  He  was  not  charged 
under  that  section.  He  is  charged  imder  sec.  198  with  keep- 
ing a  common  betting  house  as  deimed  by  sec.  197.  And, 
as  pointed  out  in  Hex  v.  Hanrahan,  the  second  part  of  eec. 
204  has  no  application  to  such  a  charge.  No  part  of  sec.  204 
has  any  bearing  upon  the  present  case.  Do  the  facts  found 
support  the  conviction  of  defendant  as  the  keeper  of  a  com- 
mon betting  house?  It  is  plain  that,  at  the  time  or  during 
the  period  charged,  he  was,  neither  individually  nor  as  presi- 
dent of  the  club,  actually  engaged  in  the  occupation  of  keep- 
ing a  room  or  other  place  for  any  of  the  purposes  specified 
in  Be?.  197.  And  it  i^^  equally  plain  that  he  did  not  appear, 
act,  or  behave  as  master  or  as  the  person  having  the  care, 
government,  or  management  of  such  a  house,  office,  room,  or 
place,  80  as  to  bring  him  within  sec.  198.  The  facts  nega- 
tive any  proposition  of  that  kind,  and  Mr.  Cartwright,  for 
the  prosecution,  was  driven  to  contend  that  the  conviction 
could  be  supported  on  the  ground  that  defendant  was  a  party 
to  the  offence  under  sec.  61  of  the  Code.  But  the  difficulty 
here  is  in  pointing  out  in  what  respect  defendant  has  brought 
himself  within  the  provisions  of  this  section.  He  is  not 
sliewn  to  have  actually  committed  the  offence.  Did  he  do  or 
omit  an  act  for  the  purpose  of  aiding  any  person  to  commit 
the  offence?  What  is  found  is,  that  the  Ontario  Jockey  Club 
did.  with  his  knowledge  and  acquiescence  as  a  director  and 
president,  lease  or  sell  to  one  Haskin  the  sole  and  exclusive 
ri.L'ht  to  take  or  receive,  in  a  specified  enclosure  and  space  on 
th('  ground^  of  the  Woodbine  race-course,  bets  from  the  gen- 
eral public  against  any  particular  horse  winning  any  race 
during  the  actual  progress  of  the  meeting;  that  for  such 
grant  the  club  received  a  large  sum  of  money,  but  defendant 
had  no  further  interest  in  any  bets  or  wagers  made;  that 
Haskin,  with  the  knowledge  and  acquiescence  of  the  Ontario 
Jocke>'  Club  and  of  defendant  as  director  and  president,  sub- 
let the  privileges  to  persons  known  as  bookmakers,  in  con- 
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sideration  of  certain  fixed  specified  sumo  of  money;  that  tlie 
bookmakers  exercised  these  privileges  of  taking  and  receiving 
bete  in  the  enclosure  and  space  with  the  full  knowledge  and 
acquiescence  of  the  Ontario  Jockey  Club  and  of  defendant  as 
such  director  and  president;  and  that  defendant  during  the 
time  he  was  a  director  and  president  of  the  club  never  made  a 
bet  or  wager  on  the  race-course  or  elsewhere  with  said  book- 
makers or  with  any  other  person. 

For  the  purposes  of  this  case  it  seems  of  little  importance 
that  the  privileges  were  sublet.  The  case  may  be  considered 
as  if  they  had  been  exercised  by  Haskin,  instead  of  by  the 
bookmakers.     ... 

The  question  is,  can  defendant  be  held  responsible  simply 
because  he  was  a  director  and  president  of  the  club  by  which 
the  privileges  were  leased  or  granted,  and  this  was  done  with 
his  knowledge  and  acquiescence?  It  is  not  shewn  that  de- 
fendant personally  promoted  the  action  of  the  corporation  or 
that  he  did  more  than  acquiesce.  And  nothing  more  should 
he  inferred  from  his  position  in  the  club  in  order  to  render 
him  liable  as  an  accessory  before  the  fact.  Even  in  the  case 
of  a  direct  statutory  provision  against  a  corporation  doing 
Qr  refraining  from  doing  certain  acts,  a  director  is  not  liable 
for  a  violation  of  the  statute  simply  because  of  his  office.  In 
order  to  render  him  liable  it  must  be  shewn  that  he  personally 
participated  .in  the  prescribed  acts.  There  is  no  authority 
shewing  that  acquiescence  amounts  to  personal  participation, 
but,  on  the  contrary,  the  cases  point  to  the  opposite  conclu- 
sion.    .     .     . 

[Reference  to  Regina  v.  Stannard,  9  Cox  C.  C.  405.] 

The  only  ground,  therefore,  on  which,  by  any  possibility, 
the  conviction  in  this  case  could  be  sustained,  fails. 

The  question  submitted  should  be  answered  in  the  nega- 
tive, and  the  conviction  quashed. 

OsLER  and  Gar  row,  J  J.  A.,  concurred. 

Maclaren,  J. a.,  dissented,  giving  reasons  in  writing. 

Maclennan,  J.A.,  having  been  transferred  to  the  Su- 
preme Court  of  Canada,  took  no  part  in  the  judgment. 
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December  30th,  1905. 

C.A. 

COMMERFORD  v.  EMPIRE  LIMESTONE  CO. 

Master  and  Servant — Injury  to  Servant — Negligence — Defec- 
tive Appliances — Findings  of  Jury — Evidence  of  no  Pre- 
vions  Accident  —  Effect  of  —  Contributory  Negligence — 
Damages. 

Appeal  by  defendants  from  order  of  a  Divisional  Court 
affirming  judgment  of  Boyd,  C,  at  the  trial,  upon  the  ver- 
dict of  a  jury,  awarding  plaintiff  $1,000  damages. 

Plaintiff  was  injured  while  in  defendants'  employment  as 
a  workman  in  connection  with  their  stone  quarries  in  the 
township  of  Bertie.  At  the  time  of  the  accident  plaintiff  was 
engaged  in  *' braking"  dump  cars  used  by  defendants  in 
transporting  stone  from  their  quarries  to  vessels  on  Lake 
Erie.  A  car,  when  loaded  at  the  quarry,  was  drawn  up  an 
inclined  plane  to  a  platform  by  means  of  a  cable  operated  by 
a  stationary  engine.  On  reaching  the  apex  the  cable  was 
loosed  automatically,  and  the  car  began  to  move  along  a 
slightly  inclined  open  trestle  platform  down  towards  a  place 
where  the  oar-load  was  to  be  discharged  by  dumping  the  car. 
When  the  car  reached  the  apex  or  "  knuckle,''  plaintiff's  work 
began.  It  was  to  get  upon  the  car  while  it  was  moving,  and 
control  its  motion  towards  the  dump  by  means  of  a  brake. 
The  only  means  provided  for  getting  upon. the  car  was  a 
beam,  part  of  the  under  frame  work,  somewhat  under  the 
body  of  the  car,  that  is,  not  flush  with  the  side  of  the  car. 
The  brakesman  had  to  make  a  spring  from  the  ground,  place 
his  feet  on  the  beam,  and  then,  holding  te  the  top  of  the 
side  of  the  box,  walk  to  the  end  where  the  brake  was,  and 
there  climb  to  the  level  of  the  bottom  of  the  box,  and  there 
operate  the  brake.  As  the  cars  were  sent  up  from  the  quarry, 
the  brake  was  almost  always  at  the  front  end,  and  this  was 
the  case  when  the  accident  happened.  In  endeavouring  to  get 
upon  a  car  in  motion,  plaintiff's  foot  slipped  from  the  beam 
and  went  under  one  of  the  wheels,  inflicting  a  serious  and 
painful  injury. 
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Defendants  pleaded  that  there  was  no  evidence  of  negli- 
gence on  their  part  causing  the  injury,  and  that  it  was  due  to 
plaintiff's  own  negligence  and  want  of  care. 

Boyd,  C,  declined  to  withdraw  the  case  from  the  jury, 
and,  in  a  charge  that  was  not  objected  to,  left  it  to  them  to 
find  a  general  verdict.  They  found  for  plaintiff  with  $1,000 
damages,  adding  that  they  would  recommend  hand-rail  and 
foot-board  similar  to  the  open  street  cars,  with  brakes  on 
rear  end  of  car. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  ^Iac- 

LENNAN,  GaRROW,  MaCLAREN,  JJ.A. 

W.  M.  German,  K.C.,  for  defendants. 
T.  F.  Battle,  Niagara  Falls,  for  plaintiff. 

^loss,  C.J.O.: — The  main  question  on  the  appeal  was 
whether  there  was  evidence  to  support  the  verdict. 

A  number  of  persons  accustomed  to  work  upon  or  in  con- 
nection with  the  cars  testified  that  there  was  danger  to  any 
person  attempting  to  jump  on  a  car  in  the  way  in  which  it 
had  to  be  done.  The  beam  upon  which  he  had  to  get  a  foot- 
ing was  not  plumb  with  the  side  of  the  car,  but  underneath 
it  and  directly  over  the  wheels.  When  the  brake  was  at  the 
front  of  the  car,  as  it  generally  was,  a  man  had  to  get  on  the 
beam  near  the  front  of  the  car  in  order  to  reach  the  brake 
in  time  enough  to  use  it  effectually  before  the  car  reached 
the  dump.  This  necessitated  his  putting  his  feet  on  the 
beam  not  far  from  the  front.  That  movement  was  accom- 
plished by  taking  hold  of  the  top  of  the  box  and  jumping 
upwards  and  inwards.  If  his  foot  failed  to  rest  on  the  beam, 
or  if  it  slipped  while  there,  it  would  inevitably  come  down 
in  front  of  the  end  wheels,  with  an  almost  absolute  certainty 
of  the  latter  passing  over  it.  The  men  accustomed  to  the 
work  say  that  much,  if  not  all,  the  danger  could  be  prevented 
either  by  so  running  the  cars  as  to  have  the  brake  at  the  rear 
or  by  the  use  of  a  projecting  footboard.  .  .  .  Defendants 
did  not  produce  evidence  to  shew  that  the  present  contrivance 
in  use  by  them  for  enabling  the  men  to  get  upon  the  cars 
is  what  is  in  general  use  at  similar  works,  or  that  there  4s  no 
better  one  known  or  in  common  use.  There  is  not  evidence 
of  that  character  upon  which  it  could  be  held  that  there  was 
nothing  to  go  to  the  jury  on  the  question  of  failure  to  provide 
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the  most  reasonably  safe  and  proper  contrivance  for  the  pro- 
tection of  the  workmen.  Defendants  called  no  witnesses  who 
were  experts  in  the  manufacture  of  cars  of  this  description; 
and  all  that  tiieir  witnesses  do  say  is,  that  they  do  not  know 
of  any  safer  way. 

On  the  other  hand,  plaintiff  produced  evidence  which,  if 
believed,  goes  to  shew  that  the  danger  might  be  obviated  or 
materially  lessened  by  the  adoption  of  the  plan  of  placing 
the  cars  so  that  the  brake  is  on  the  rear  end,  or  by  making 
a  slight  and  apparently  inexpensive  addition  to  the  means 
of  foot-hold  at  the  side  of  the  car. 

It  was  testified  that  this  was  the  first  accident  of  the 
kind  during  the  period  of  17  years  that  the  work  has  been 
going  on.  But  where  there  is  evidence  that  the  thing  to  be 
done,  when  done  in  the  manner  shewn  and  by  the  use  of  the 
means  provided,  is  dangerous,  is  the  mere  fact  of  no  acci- 
dent having  occurred  during  a  user  extending  over  a  number 
of  years  conclusive  in  favour  of  no  negligence  so  as  to  reAder 
it  imperative  to  withdraw  the  case  from  the  jury?  It  is  a 
circumstance  to  be  taken  into  account  by  the  jury,  but,  as 
said  by  Garrow,  J.A.,  in  Bisnaw  v.  Shields,  5  0.  W.  11.  112, 
113,  the  fact  that  the  same  work  with  the  same  appliances 
had  been  carried  on  for  years  without  accident,  while  strong, 
would  oert€unly  not  be  conclusive  evidence  that  defendants' 
duty  had  been  discliarged. 

It  has  been  held  in  some  American  cases  that  evidence 
of  no  former  accident  is  not  competent :  see  Burgess  v.  Davis 
Sulphur  Ore  Co.,  165  Mass.  71,  75.  In  others  the  evidence 
is  held  admissible  for  the  purpose  of  shewing  reasonable  care, 
but  not  as  conclusively  rebutting  negligence:  Fletx^her  v. 
Baltimore  and  Potomac  R.  W.  Co.,  168  U.  S.  R.  135 ;  Lane 
V.  Hancock,  74  X.  Y.  Sup.  Ct.  R.  (Hun)  623;  Jarvis  v. 
Brooklyn  Electric  R.  W.  Co.,  16  IST.  Y.  Supp.  96.  Reference 
may  also  be  made  to  Coupland  v.  Hardingham,  2  Camp.  398. 

We  are  unable  to  say  that  the  Chancellor  and  the  Divi- 
sional Court  were  wrong  in  holding  that  there  was  evidence 
on  which  the  jury  might  reasonably  find  as  they  did.  The 
question  of  contributory  negligence  was  entirely  for  the  jury 
to  deal  with,  and  they  were  fully  directed  upon  the  point. 
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It  was  objected,  but  not  seriously  pressed,  that  the  dam- 
ages were  excessive.  The  amount  is  not  so  great  as  to  justify 
any  interference  with  the  finding  of  the  jury  in  that  respect. 

The  appeal  is  dismissed. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

OsLER,  J  .A.,  dissented,  holding  that  the  evidence  did  not 
establish  actionable  negligence,  and  referring  in  his  written 
reasons  to  Smith  on  Negligence,  2nd  ed.,  pp.  186,  245 ;  Car- 
man V.  East  Coast  B.  W.  Co.,  4  H.  &  N.  781;  Blackmore  v. 
Railway  Co.,  17  W.  R.  769;  Crofter  v.  Railway  Co.,  L.  R.  1 
C.  P.  300;  Oram  v.  Railway  Co.,  36  L.  T.  R.  850;  Daniel  v. 
Metropolitan  R.  W.  Co.,  L.  R.  5  H.  L.  45,  52. 

^Iaclennan,  J.A.,  having  been  transferred  to  the  Su- 
preii  e  Court  of  Canada,  took  no  part  in  the  judgment. 


December  30th,  1905. 

C.A. 

Re  McCLURE  AND  TOWNSHIP  OF  BROOKE. 

Municipal  Corporations — Drainage — By-law — Assessment  of 
Owners  to  Pay  Damages  and  Costs  Incurred  before  Benefit 
By-law  Passed — Drainage  Act,  sec.  95, 

Appeal  by  the  corporation  of  the  township  of  Brooke 
from  a  report  or  decision  of  the  Drainage  Referee. 

On  27th  September,  1904,  the  council  of  the  township 
finally  passed  a  by-law  numbered  17  for  the  year  1904.  The 
object  of  the  by-law  was  to  raise  the  sum  of  $1,225  by  levy 
upon  certain  lands  and  roads  set  forth  in  a  schedule,  in  order 
to  pay  certain  damages  and  costs  awarded  against  the  town- 
ship in  a  proceeding  instituted  by  Joseph  McClure,  Mary 
McClure,  and  John  W.  Brv'ce,  for  damages  occasioned  to 
their  lands  through  a  defective  drainage  system.  The  dam- 
ages in  question  arose  in  1900  and  1901,  but  the  proceedings 
for  their  recovery,  though  commenced  in  August,  1901,  were 
not  finallv  terminated  imtil  Februarv,  1904. 
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The  drainage  works  in  operation  at  the  time  when  the 
damages  accrued  consisted  of:  (1)  what  was  called  the  12 
and  13  concession  drain;  (2)  a  new  or  additional  outlet 
whereby  a  considerable  portion  of  the  waters  coming  through 
the  12  and  13  concession  drain  were  cut  off  and  diverted  from 
their  course  towards  the  town  line  between  the  townsliips  of 
Brooke  and  Enniskillen,  and  conducted  to  the  lower  part  of 
the  drain  near  its  entrance  into  Durham  creek;  (3)  the 
Parker  and  Lucas  drain  traversing  the  area  between  the 
north  quarter  of  lot  9  in  the  13th  concession  and  the  south 
half  of  lot  5  in  the  same  concession,  and  entering  the  12  and 
13  concession  drain  on  the  front  of  lot  5  in  the  13th  con- 
cession. 

There  were,  besides,  some  award  drains  and  municipal 
drains  connecting  with  these  or  some  of  them,  and  repairs 
and  improvements  were  made  to  Nos.  (2)  and  (3)  under 
by-laws  passed  on  10th  January  and  11th  April,  1898,  re- 
spectively. In  the  result,  however,  the  lands  of  McClure  and 
Bryce  were  damaged. 

On  26th  July,  1902,  while  the  litigation  was  in  progress, 
the  council  of  the  township  of  Brooke  finally  pa^scxl  a  by-law, 
numbered  9  of  1902,  providing  for  the  deepening  and  widen- 
ing of  the  outlet  drain  No.  2  above  mentioned.  It  appeared 
from  the  engineer's  report  that  it  was  not  of  sufficient  capa- 
(ity  to  dispose  of  the  water  brought  to  the  locality  of  its 
head,  and  the  engineer's  recommendation  was  that  it  be  re- 
paired and  improved  by  deepening  and  widening  in  the  man- 
ner appearing  in  the  specifications,  plan,  and  profile  of  the 
work.  The  work  thus  provided  for  was  completed  before  the 
litigation  had  come  to  a  conclusion,  and  the  Referee  referred 
to  it  in  his  report,  remarking  that  the  drainage  work  had 
now  been  enlarged  and  improved,  and  that  it  might  be  that 
no  further  injury  would  be  done.  The  by-law  provided  that 
the  sum  required  to  be  raised  should  be  assessed,  levied,  and 
collected  upon  and  from  the  lots  and  parts  of  lots  specified. 

After  the  Referee's  report  awarding  damages  and  costs, 
the  council  of  the  township  passed  the  by-law  now  im- 
peached. It  recited  the  proceedings  and  that  the  Referee 
found  that  the  12  and  13  concession  drain  was  insuffi- 
cient to  carry  off  the  water  brought  to  it,  and  by  reason 
thereof  the  parties  instituting  the  proceedings  had  sustained 
damages,  in  respect  to  which  damages  and  costs  of  such  pro- 
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ceedings  said  moneys  became  payable  by  the  municipal- 
ity. It  then  recited  that  by  the  by-law  of  26th  July, 
1902,  provision  was  made  for  the  repair  and  enlargement 
of  the  12  and  13  concession  outlet  drain,  which  the  Ref- 
eree had  found  to  be  insufficient  to  carry  off  said  waters 
which  did  the  damage,  to  make  it  sufficient  for  such  purpose, 
'*  and  all  lands  were  assessed  for  such  work  of  maintenance, 
sending  water  down  thereto  and  causing  the  damage  afore- 
said, and  the  said  assessment  made  by  the  said  by-law  is  the 
proper  one  according  to  which  the  said  money  shall  be  levied 
pro  rata  as  aforesaid."  It  then  enacted  that  $1,225  should 
be  charged  and  assessed  pro  rata  upon  the  said  lands  and 
roads  assessed  by  the  by-law  of  26th  July,  1902,  as  set  forth 
in  the  schedule. 

The  Referee  set  aside  the  by-law,  and  the  township  cor- 
poration appealed. 

A.  B.  Aylesworth,  K.C.,  for  appellants. 

M.  Wilson,  K.C.,  and  F.  W.  Wilson,  Petrolia,  for  the 
claimants. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
row,  Maclaren,  J  J.  a.), was  delivered  by 

Moss,  C.J.O.  (after  setting  out  the  facts  as  above) : — The 
objection  to  the  method  of  assessment  is,  that  it  renders 
liable  lots  and  parts  of  lots  assessed  for  benefit  for  the  work 
done  under  the  by-law  of  26th  July,  1902,  to  an  assessment 
to  pay  damages  and  costs  occasional  before  that  by-law  was 
passed  or  the  work  done  for  which  it  provided. 

It  was  argued  for  the  appellants  that  the  language  of  sec. 
96  justified  this  action  of  the  council.  But  it  must  be  read 
in  view  of  the  condition  of  things  for  which  it  was  providing, 
viz.,  a  drainage  work  imperfect  in  its  operation  and  so  caus- 
ing damage,  and  an  award  against  the  municipality  of  dam- 
ages and  costs  in  consequence  thereof.  These  naturally  flow 
from  the  state  of  the  drainage  system  at  the  time,  and  are 
the  result  of  the  work  done  for  the  benefit  of  those  whose 
lands  were  assessed  for  its  construction  or  its  maintenance 
up  to  that  time.  The  intention  can  hardly  be  imputed  to 
the  legislature  of  proposing  by  the  use  of  the  words  "  lands 
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and  road-  in  any  wav  ^sx^^^aA  for  the  draii-a^e  work  accord- 
ing to  the  a-5»-t^nieni  U-eneof  for  c<«i5tru:rlon  or  m^int^i- 
ance,**  to  mclu-ie  a  charge  againii  lands  bru^l:  ;a  or  made 
to  contribute  to  ir.e  ojst  of  other  drainage  work  n«>t  ».omeni- 
plated  or  in  eiistencv  at  the  tin^e  wh-n  the  li^niagfes  ao.med. 
and  the  earning  oat  of  which  contni'Uied  .n  no  measiire  to 
them.  There  word*  of  the  section  mav  fairlv  be  restricted 
so  as  to  im[K>=e  the  liah-ilitT  iLere  menrioned  on  ibe  landft 
and  roads  asee&eed  for  the  drainage  works  to  which  the  darn- 
ages  are  attributable,  that  is,  the  then  eximng  srstem. 

We  agree  with  the  B^eree  that  dee.  95  was  not  intent!*:^ 
to  support  an  assessment  such  as  that  ct>ntained  in  the  by- 
law in  question,  and  that  it  should  not  be  allowed  to  stand. 

The  di^erence  m  the  amount  of  the'aasesanent  may  n«>t 
j.rove  ven  large  to  the  re^Kmdenta,  but  it  is  soflfeiffitly  im- 
i^ri^nt  to  jtistify  their  not  submitting  to  the  by-law. 

Other  objections  to  the  by-law  woe  urged  by  respondeniE, 
but  it  is  not  necessaiy  to  consider  whether  th^  affect  its 
validity.     .    .    . 

Appeal  dismiftfipd  with  costs. 


December  3<h^,  1905. 

CJL 

HTXT  V.  TBUSTS  AND  GUARANTEE  CO. 

Duitnb\ii\on  of  Estates — Ascertainmeni  of  yexi  of  Kin  of 
InU^fnt*; — Question  as  to  Legitimacy  of  Uterine  Brother 
— Marriage  Lavs  of  State  of  Xew  York — Bigamous  Mar- 
riage of  Wi^e  of  Absentee — Statutes — Presumptions. 

ApT  e^il  hv  def^^D'lants  from  judsmjent  of  Axglix.  J.,  10 
O.  L.  R.  1-T,  5  f>.  W.  R.  405.  d^larine  plaintiffs,  the 
rhildren  nf  ParVv  Hunt  jnn.  and  srrnndrhiidren  of  Philanda 
Elii^n,  to  b-'  of  iho  next  of  kin  of  Geor:re  Washington  Todd. 
The  r|-e«t!'  n  wa-  as  to  the  l^^:tiina«  v  of  Parley  Hunt  juiL^ 
who  Tva-  ^•.•*  hal f-bro^h-f^r  of  Georjie  Washington  Toi^d. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  J J.A. 

G.  Lynch-Stannton,  'K.C.,  and  A.  W.  Marquis,  St  Cath- 
arines, for  defendants,  except  Mary  D.  Vincent. 

H.  Carscallen,  K.C.,  for  defendant  Mary  D.  Vincent. 

E.  E.  A.  DuVernet  and  A.  M.  Lewis,  Hamilton,  for 
plaintiffs.        • 

Meredith,  J. A. : — It  is  to  be  regretted  that  the  question 
involved  in  this  appeal,  which  must  be  determined  entirely 
under  the  laws  of  the  State  of  New  York,  was  not  made  the 
subject  of  proceedings  in  the  Courts  of  that  State,  in  which 
State  all  the  parties  reside,  and  which  was  the  home  of  the 
intestate  whose  personal  estate  is  the  subject  of  this  litiga- 
tion, and  which  waa  consequently  the  home  of  that  estate; 
though,  for  some  reason  or  other,  presently  in  this  province^ 
and  being  here  administerel.     .     .     . 

I  purpose  treating  the  question,  as  far  as  possible,  entirely 
as  one  of  fact  upon  the  weight  of  evidence. 

The  one  question  raised  upon  this  appeal  is,  whether 
Parley  Hunt  the  younger  had,  at  the  time  of  his  death  in 
1896,  the  status  of  a  lawful  child  of  his  mother,  who  died  in 
1833.  That  he  was  bom  in  lawful  wedlock  is  not  contended. 
It  is  admitted  on  all  hands  that  his  status  at  birth  was  that 
of  an  illegitimate  child. 

The  trial  Judge  considered  that  such  status  continued 
until  1895,  when,  by  legislation  enacted  in  the  State  of  New 
York,  his  standing  was  changed  to  that  of  a  lawful  child. 
If  that  be  so,  then  the  starting  point  of  the  investigation 
should  be  at  that  enactment,  and  perhaps  some  of  the  force 
of  the  testim6ny  of  the  witnesses  would  be  lost  by  beginning 
at  the  other  end,  and  focussing  attention  almost  entirely  upon 
the  earlier  legislation. 

The  enactment  of  1895  provides,  amongst  other  things,, 
that  all  illegitimale  children  whose  parents  have  intermarried 
shall  be  considered  legitimate  for  all  purposes.  So  that  the 
question  would  be,  what  is  meant  by  intermarriage,  and  do 
the  facts  of  this  case  bring  the  mother's  remarriage  (if  any) 
within  such  meaning?    Too  little  has  been  said  upon  this 

▼OL.vr.  o.w.B.  NO.  25—71 
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marriage  was  by  the  enactment  rendered  valid,  not  having 
been  declared  void  by  the  decree  of  a  court  of  competent  au- 
thority, and  that  thereby  the  issue  of  the  marriage  was  "legiti- 
mated." Much  stress  seems  to  have  been  laid  by  the  Court, 
in  that  case,  upon  the  fact  that,  in  its  circumstances,  vested 
rights  were  not  interfered  with,  because  the  subject  matter  of 
the  litigation  was  a  legacy  given  in  a  will  made  long  after  the 
passing  of  tlie  Act :  but  it  is  difficult  for  one  to  perceive  how 
the  marriage  could  be  valid  as  to  rights  arising  after,  and 
invalid  as  to  rights  arising  before,  the  passage  of  the  enact- 
ment, valid  as  to  one  person,  invalid  as  to  another,  except  in 
so  far  as  expressly  made  so;  and  holding  all  marriages  made 
before  the  passage  of  the  Act  to  be  valid  must  necessarily  have 
invaded  vested  rights  in  many  respects.  So  that  it  is  not 
surprising  that  some  legal  minds  should  find  fault  with  the 
decision,  but  that  does  not  change  its  authority,  of  over  half 
a  century's  standing.  Assuming  it  to  be,  as  the  weight  of 
evidence  at  the  trial  proved  it  to  be,  an  unsatisfactor}^  deci- 
sion, that  does  not  alter  its  effect;  it  would  not  be  the  only 
instance  in  which  the  law  has  been  settled  irrevocably,  as  far 
as  the  Courts  are  concerned,  upon  an  unsatisfactory  or  illogi- 
cal decision:  and  no  legislation,  according  to  the  evidence, 
has  so  far  found  fault  with  it.  The  latter  enactment  stands 
upon  an  entirely  different  footing;  it  is  expressly  made  ap- 
plicable to  all  marriages  theretofore,  as  well  as  thereafter, 
contracted,  and  their  vested  rights*  are  excepted  out  of  its 
operation. 

The  question  then  remains  whether  the  woman  ever  en- 
tered into  such  a  contract  of  marriage,  with  Parley  Hunt  the 
elder,  as  the  enactment  of  1828  contemplates.  Her  first 
husband  had  absented  himself  for  5  successive  years :  he  had 
led  her  to  believe  him  to  be  dead,  and  had  spread  a  report 
of  his  death  .  .  . ;  in  an  honest  belief  in  such  a  false  re- 
jiort  thus  spread,  and  that  she  was  therefore  a  widow,  she, 
about  2  years  afterwards,  married  Parley  Hunt  the  elder, 
and  5  years  elapsed  before  the  birth  of  Parley  Hunt  the 
younger.  The  question  then  is,  was  a  contract  of  marriage 
again  entered  into  between  the  father  and  mother,  after  the 
lapse  of  5  years?  If  this  were  to  be  dealt  with  as  questions 
of  fact  usually  are,  no  one  would  hesitate  to  answer  the  ques- 
tion in  the  negative,  for  why  should  those  who  believed  them- 
selves to  be  man  and  wife,  under  a  marriage  ceremony  law- 
fully performed,  enter  into  another  contract  of  marriage? 
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But  the  Courts  have  gone  to  extreme  lengths  in  presuming 
the  necessary  facts  to  support  marriage  and  l^itimacy;  and 
such  cases  as  DeThoren  v.  Attorney-General,  1  App.  Cas.  686, 
warranted,  if  they  did  not  require,  the  finding  of  the  trial 
Judge  that  there  was  a  new  contract  of  marriage  entered 
into  between  the  man  and  the  woman  at  a  time  when  it  was 
lawful  for  them  to  intermarry.  The  witnesses  all  agree  that 
the  law  of  the  State  of  New  York  is  the  same  as  the  law  of 
England  on  this  subject.  But  I  do  not  understand  why  that 
presum])tion  should  be  applied  at  a  time  later  than  that  of 
the  birth  of  Parley  Hunt  the  younger;  that  would  be  con- 
trary to  the  main  purpose  of  such  presumption.  Why  bas- 
tardize the  child,  if  a  presumption  founded  upon  quite  as  good, 
if  not  better,  grounds  would  make  the  child  legitimate?  The 
Act  of  1828  was  passed  before  the  child's  birth,  and,  if  the 
enactment  of  it  be  an  important  ingredient,  it  is  of  greater 
weight  in  supporting  a  marriage  in  1828,  when  the  enact- 
ir  ent  would  be  fresh  in  the  parents'  minds,  and  when  the  com- 
ing birth  would  be  the  most  impelling  force  to  bring  man  and 
woman  within  its  provisions — to  make  assurance  doubly  sure. 
Why  would  they  wait  until  the  time  fixed  for  the  coming  into 
operation  of  that  Act,  and  thereby  run  the  risk  of  making  the 
child  a  bastard  for  life,  if  either  of  them  should  die  in  the 
meantime  or  any  other  cause  should  arise  to  prevent  the 
marriage,  they  knowing  that  an  immediate  marriage  would 
be  just  as  effectual  ?  It  is  probably  all  a  myth ;  but,  if  it  is 
to  be  presumed  that  they  knew  the  law,  it  is  equally  to  be 
presumed  that  they  knew  it  would  become  applicable  to 
marriages  before  as  well  as  after  it  came  into  force,  and  that 
their  coTuin^  child  would  be  a  bastard  if  their  marriage  was 
delayed  until  after  his  birth.     .     .     . 

But  it  was  also  proved  at  the  trial  that,, under  the  enact- 
ment of  1828,  something  more  than  mere  absence  is  necessary 
to  give  a  right  to  marry  again ;  that,  in  addition,  ^t  is  neces- 
sary that  the  person  should  have  acted  in. good  faith,  and 
have  done  as  a  reasonable  person  desiring  to  act  in  good  faith 
would  have  done,  in  the  same  circumstances  before  marr}nng 
again.  That  the  woman  did  so  can  hardly  be  denied.  In  an 
honest  belief  of  her  husband's  death,  brought  about  by  his 
own  deception,  she  remained  in  belief  a  widow  for  about  2 
years,  and  then  married  again.  Inquiry-  would  have  been 
useless;  the  man  had  taken  the  means  before  mentioned  to 
conceal  his  existence,  and  had  gone  to  a  then  far  distant 
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State  and  married  again;  such  inquiry  as  slie  reasonably  could 
have  made  would  have  been  futile,  and  she  was,  therefore, 
accordmg  to  the  evidence  by  which  we  must  be  guided,  ex- 
cuse d  from  making  any. 

It  follows  that  Parley  Hunt  the  younger  was,  under  the 
enactment  of  1828,  made  always  a  lawful  child,  except  for 
the  time  which  elapsed  after  his  birth  and,  before  the  Act 
came  into  operation,  a  little  over  a  year;  and  the  one  issue 
before  us  must,  therefore,  be  adjudged,  as  it  has  been,  in  the 
respondents'  favour.     .     .     . 

The  appellants  ask  that  the  costs  throughout  be  paid  out 
of  the  estate  in  question,  and  the  respondents  do  not  object; 
the  case  is  one  in  which  the  question^  of  costs  might  have 
been,  and  may  now,  rightly  be  so  dealt  with. 

OsLER^  J.A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 


December  30th,  1905. 

C.A. 

LEWIS  V.  TORONTO  R.  W.  CO. 

Negligence — Street  Rnihvay — Ekriric  ShorJi — Fall  from  Car 
— Damages — Mental  Shod- — Evidence — Improper  Admis- 
sion— Excessive  Damages — New  Trial — Costs, 

Appeal  by  defendants,  from  judgment  of  Clute,  J.,  in 
favour  of  the  plaintiff,  upon  the  findings  of  a  jury,  for  the 
recovery  of  $10,000  damages  for  injuries  sustained  owing 
to  the  alleged  negligence  of  defendants.  Plaintiff,  a  young 
woman,  received,  as  alleged,  an  electric  shock  in  a  car  of  de- 
fendants in  which  she  was  a  passenger,  and  in  which  there 
was  an  explosion:  she  foil  from  the  car,  and  when  conveyed 
home  was  found  to  be  suffering  from  chromatic  hysteria. 
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Hi*  tVf'  ^'^iw'  j.  T"..  '.' ^'V.'  or.e  :n  which  it  if  hiehlv  desir- 
aM"  that,  if  r/^'H-  b]r?.  tr.^-^^f  shoijM  '"^  an  end  to  the  litiirarion 
u:t),oiit  furth'^T  trial  or  trials. 

It  Ih  nr»f  within  t'.e  p^iwffr  of  the  Court  to  impose  apon 
#'it}K'r  of  tfjo  7>artie8  the  arr-^'ptanfe  of  a  sum  to  be  awarded. 
'f'h^'  moi't  it  fan  rlo  iH  to  in^lV-qte  what  appears  to  it  reason- 
nf>le;  ari^l  with  tJie  vi^w  of  perhaps  as?istinfi:  in  brin^nff  the 
lifi^'ntion  to  an  en^l,  the  sum  of  $5,000  is  named.  The  par- 
ti^»fl  will,  of  roiirfip,  iinrleretand  that  in  the  event  of  the  case 
a^ain  prrK'f»r»flinpr  to  trial,  no  nse  is  to  be  made  of  this  snp- 
^ewtion  y»y  either  side. 
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2sew  trial  ordered.     Costs  of  the  last  trial  and  of  the 
appeal  to  be  costs  in  the  action. 

Meredith,  J. A.,  gave  reasons  in  writing  for  the  same  con- 
clusion. 

OsLER,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


December  30th,  1905. 

V.\. 

MOOEE  V.  GRAND  TRUNK  R.  W.  CO. 

Trial — Jury — Findings — Meaning  of  —  Negligence — Coniri- 
hiitory  Negligence — Injury  at  Railway  Crossing — Signals 
— Evidence-^— Nonsuit. 

Appeal  by  defendants  and  cross-appeal  by  plaintiff  from 
judgment  of  Magee.  J.,  5  0.  W.  R.  211,  refusing  a  nonsuit 
and  refusing  to  enter  judgment  for  either  pbrty  upon  the 
findings  of  the  jury,  in  an  action  by  the  widow  of  William 
Moore  to  recover  damages  for  his  death  caused,  as  alleged,  by 
the  negligence  of  defendants. 

W.  R.  Riddell,  K.C.,  for  defendants. 

E.  G.  lyforris  and  A.  R.  Clute,  for  plaintiff. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Osler,  Gar- 
Kow.  Maclarek,  JJ.A.),  was  delivered  by 

OsLER,  J. A.: — It  does  not  fall  to  us  to  decide  the  ques- 
tion of  fact  whether  the  defendants  gave  or  omitted  the  re- 
quisite statutory  warning  of  the  approach  of  their  train, 
at  the  Bloor  street  crossing.  If  it  did,  T  should  have  but 
little  doubt  what  conclusion  T  ought  to  arrive  at.  There 
was  testimony,  it  may  be  said,  very  positive  testimony,  both 
ways,  and  in  the  worn  out  phrase  it  was  for  the  jury  to  de- 
termine to  which  they  would  give  credit.  They  have  accepted 
that  which  was  led  on  behalf  of  plaintiff:  and  have  found  that 
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the  north  less  likely  to  be  heard  than  might  otherwise  have 
been  the  case.  Under  such  circumstances^  I  do  not  think 
the  jury  could  be  said  to  have  been  wrong  if  they  absolved  the 
deceased  from  the  imputation  of  contributory  negligence,  and 
we  ought  to  follow  our  decision  in  Vallee  v.  Grand  Trunk  B. 
W.  Co.,  1  0.  L.  K.  224,  leaving  defendants  to  take  the  opinion 
of  a  higher  Court  if  they  are  dissatisfied  with  it,  as  an  exposi- 
tion of  the  respective  rights  and  duties  of  the  parties. 

On  the  cross-appeal  by  the  plaintiff  from  the  refusal 
of  the  learned  trial  Judge  to  enter  judgment  for  her,  it  re- 
mains to  be  considered  whether  the  findings  of  the  jury  suffi- 
ciently dispose  of  the  issue  on  the  point  of  contributory  negli- 
gence, or  whether,  as  he  held,  they  are  so  inconsistent  and 
contradictory  that  no  judgment  could  properly  be  entered. 
The  Judge's  charge  on  this  point  was  full  and  explicit.  He 
explained  the  law  quite  clearly  and  told  the  jury  that  the 
burden  of  proof  of  the  defence  of  contributory  negligence  lay 
upon'  the  defendants..  After  they  had  retired  they  were 
called  in  and  written  questions  handed  to  them  which  they 
were  desired  to  answer,  the  third  bein^  **  Could  William  ^loore 
have  avoided  the  injury  by  the  exercise  of  reasonable  care?'' 
They  answered  the  first  and  second  questions  by  finding  that 
the  death  of  the  deceased  was  caused  by  the  negligence  of  the 
defendants  in  the  conduct  of  the  train  and  that  such  negli- 
gence consisted  in  not  ringing  the  bell.  To  the  third  question 
they  answered :  "  Yes.  But  it  has  not  been  proven  to  us  that 
he  did  not  use  ordinary  care." 

There  is  at  the  first  blush  a  seeming  inconsistency  in  th^ 
terms  of  this  answer.  The  jury  were  evidently  confused  by 
the  form  of  the  question,  which  in  the  first  part  of  their 
answer  they  seem  to  treat  as  a  question  in  the  abstract, 
omitting  to  notice  that  in  its  full  import,  as  the  law  was 
explained  to  them  in  the  Judge's*  charge  (though  without 
reference  to  the  particular  form  of  the  question  as  it  was 
afterwards  submitted  to  them),  it  refers  to  all  the  surround- 
ing circumstances  upon  which  the  question  of  the  deceased's 
negligence  depended  and  was  to  be  determined.  The  latter 
part  of  their  answer,  however,  "  But  it  has  not  been  proven  to 
us  that  he  did  not  use  ordinary  care,"  shews  that  they  knew 
what  the  issue  between  the  parties  on  this  point  was,  and,  if 
nothing  else  had  occurred  before  they  were  finally  discharged, 
T  Fhould  have  been  disposed  to  say  that,  taking  the  answer  as 
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December  30th,  1906. 

C.A. 

GOLD  LEAF  MINING  CO.  v.  CLARK. 

Company — Contract  to  Sell  Shares — Consideration  —  Breach 
— Proposal — Acceptance — Seal  —  Mining  Company — Dis- 
count on  Shares — By-law — Release — Damages. 

Appeal  by  defendants  from  judgment  of  Anglin,  J.,  5  0. 
W.  B.  6,  in  favour  of  plaintiffs  for  $5,000. 

A.  B.  Aylesworth,  K.C.,  for  appellants. 

Gl\Ti  Osier,  Ottawa,  for  plaintiffs. 

The  judgment  of  the  Court  (Moss,  C.J.O.,  Obler,  Gar- 
Eow.  Maclaren,  JJ.A.),  was  delivered  by 

Garrow.  J. a.: — The  cause  of  action  set  forth  in  the 
statement  of  claim  is  for  the  breach  by  defendants  of  an  agree- 
ment whereby  defendants  agreed  with  plaintiffs  to  procure 
purchasers  for  100,000  shares  of  the  capital  stock  of  the 
company  of  the  par  value  of  $1  each,  at  a  net  price  of  not 
less  than  5  cents  per  share,  in  consideration  of  the  dona- 
tion to  them  by  a  shareholder  of  certain  fully  paid  up  shares 
and  of  other  considerations  in  writing  more  fully  set  out. 
x\nd  the  statement  of  claim  alleged  that  plaintiffs  had  duly 
performed  all  the  conditions  of  the  said  agreement  on  their 
part,  and  had  requested  defendants  to  carry  out  and  perform 
the  contract  on  their  part,  in  procuring  such  purchasers  for 
faid  stock,  but  defendants  had  wholly  failed  to  do  so. 

The  writing  referred  to  in  the  statement  of  claim  and 
proved  at  the  trial  is  in  the  words  following : 

^^In  consideration  of  the  donation  to  us- by  A.  T.  Mohr 
of  30,000  fully  paid  up  shares  of  the  Gold  Tjeaf  Mining  Com- 
pany of  Ontario,  Limited,  we,  the  undersigned,  hereby  prom- 
ise and  agree  to  and  with  the  said  company,  that  we  will  sell, 
or  cause  to  be  sold,  within  3  months  from  this  Slst  day  of 
October,  1899,  100,000  fully  paid  (treasury)  shares  o*  the 
paid  company,  at  a  price  netting  the  company  not  less  than 
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5  cents  per  share;  we  to  make  no  charge  for  commiseion  or 
expenses. 

"  This  is  conditional  upon  all  claims  for  wages  and  sup- 
plies incurred  up  to  the  present  time,  being  arranged  by  the 
present  management,  so  that  the  same  shall  stand  only  as 
an  unpreferred  debt  of  the  company,  for  which  the  directors 
shall  not  be  personally  liable  by  virtue  of  their  positions  as 
directors. 

"  This  agreement  is  also  upon  condition  of  the  fulfilment 
by  the  said  Mohr  of  his  promise  to  promptly  effect  the  elec- 
tion of  the  undersigned  as  directors  of  the  said  company. 

"  Ottawa,  October  31st,  1899. 

"  Denis  Ryan. 
"  Witness : 

''  P.  Clark. 

''  A.  T.  MoHR.  '^  T.  A.  Darby." 

A.  T.  Mohr,  who  negotiated  with  defendants,  was  at  the 
time  a  director  and  general  manager  of  plaintiffs.  He  had 
also  been  one  of  the  proprietors  of  the  mining  properties,  or 
some  of  them,  afterwards  acquired  by  the  company,  for  which 
he  ixad  received  in  payment  a  large  number  of  fully  paid 
shares,  and  out  of  the  shares  so  received  the  30,000  shares 
provided  for  in  the  writing  were  taken.  Defendants  were, 
by  an  arrangement  and  in  pursuance  of  the  agreement,  elected 
to  the  board  of  directors  to  fill  vacancies  caused  by  resigna- 
tions at  a  meeting  held  on  3rd  Xovember,  1899. 

In  the  minutes  of  that  meeting  there  appears  the  fol- 
lowing entry : 

"  An  agreement  signed  by  Denis  Evan,  T.  A.  Darby,  and 
P.  Clark,  to  sell  on  behalf  of  the  company  100,000  shares  to 
net  the  company  not  less  than  $5,000,  was  accepted,  the 
amount  to  be  paid  in  within  3  months  from  Slst  October, 
1899." 

The  plaintiffs  are  a  mining  company  incorporated  imder 
the  provisions  of  R.  S.  0.  1897  ch.  197,  and  the  charter  of 
incorporation  contains  the  provision  restricting  the  liability 
of  shareholders  mentioned  in  sec.  5  of  that  Act,  but  no  by-law 
of  the  company  was  ever  passed  as  prescribed  in  that  section 
to  authorize  the  issue  or  sale  of  the  100,000  shares  in  question 
at  a  discount  of  95  cents,  or  at  any  discount. 
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The  defendants  set  up  several  defences,  such  as  the  ab- 
sence of  plaintiffs'  corporate  seal;  a  substituted  agreement; 
the  absence  of  a  by-law  authorizing  the  issue  at  a  discount 
of  the  100,000  shares;  and  excessive  damages. 

I  agree  with  Anglin,  J.,  that  the  corporate  seal  was  not 
necessary  under  the  circumstances,  and  we  cannot  disturb  his 
finding  against  the  defendants  as  to  the  substituted  agree- 
ment, which  finding  wafl  clearly  based  upon  conflicting  evi- 
dence. 

But  I  am,  with  deference,  unable  to  concur  in  the  con-  • 
struction  of  the  agreement  contended  for  by  plaintiffs  and 
acceded  to  by  the  J  udge,  whereby  the  words  "  sell  or  cause 
to  be  sold^'  are  resolved  into  "procure  offers  from  solvent 
proposed  purchasers.'^  I  say  "  construction  "  because  the  case 
was  presented  in  plaintiffs'*  pleadings  and  also  in  counsel's 
argument  as  one  of  construction,  but  I  doubt  if  it  ought  to 
be  called  a  question  of  coustruction  at  all.  The  language 
is  too  plain  and  simple,  it  seems  to  me,  to  require  construc- 
tion. "  Sell  or  cause  to  be  sold,''  the  words  used  in  the  writ- 
ing, can  gain  nothing  in  clearness  by  any  amount  of  para- 
phrase, and  the  language  of  plaintiffs  themselves  in  their 
written  acceptance  is  equally  explicit.  The  Court,  as  I  un- 
derstand it,  construes  and  declares  the  meaning  of  doubtful 
or  ambiguous  language,  but  its  sole  duty  in  respect  of  plain 
and  unambiguous  language,  such  as  we  have  here,  is  to  apply 
it  to  the  subject  matter,  and  declare  and  adjudge  the  respec- 
tive rights  and  obligations  of  the  parties  flowing  from  the 
lerms  which  they  have  used.  Sir  Montague  Smith,  in  deli- 
vering the  judgment  of  the  Privy  Council  in  McConnell  v. 
Murphy,  L.  R.  5  P.  C.  p.  218,  says :  "  In  mercantile  contracts 
and  indeed  in  all  contracts  where  the  meaning  of  language 
is  to  be  determined  by  the  Court,  the  governing  principle 
miLst  be  to  ascertain  the  intention  of  the  parties  through  the 
words  they  have  used.  This  principle  \^  one  of  universal 
application."  And  Lord  Blackburn,  quoting  what  is  called 
the  golden  rule  of  construction,  in  his  judgment  in  Cale- 
donian E.  W.  Co.  V.  North  British  R.  W.  Co.,  6  App.  Cas.  at 
p.  131,  says  that  in  construing  written  instruments  the  gram- 
matical and  ordinary  sense  of  the  words  is  to  be  adhered  to, 
unless  that  would  lead  to  some  absurdity  or  some  repugnance 
or  inconsistency  with  the  rest  of  the  instrument,  in  which 
case  the  grammatical  and  ordinary  sense  of  the  words  may  be 
modified  so  as  to  avoid  that  absurditv  or  incon^istencv,  but 
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inatioa.  ill.;  crri.iLitjT  -^:l^  .r.  ii-  ••r»?-trii:  ^gr«T-.f^  w:«_, i  l-eai/i 

the  rest  of  *:-*?  ii^r.r'-ijTc:. 

T..f    fjiiiarrieiitaLl    err-^^r    -ris    di'^iJi/Urr^  :e.    :•.->  readilj 
ajSRiTTiing  *:-at  tie  izr^aKi:*'!.;  iv^i  in  i\&  nanral  and  ...rxiLaar)- 

felons  of  the  Mining  Cvn;  ai.-«^  A-%  ajlI  :h-4:  <ki  1..:^  asr;izip- 
t.on  an  e^Tori  sLo'^i  b^  .-lAi-  -  j  «xn-m::--n  :o  t-«*.^rie  from 
■  the  coos^^jeaces  and  u:  :.:•.:  :n^  &^**i:Lvn:. 

T!.**  pro;.«er  vle-ar,  in  my  oiml-.n,  i*?  to  ivzarJ  t:.*^  wr.tiii^ 
of  31  •!  O'Uy.jifT  sin.:  >.-  as  an  ofer  to  plainufe  bj  d^ft^iani-. 
And  that  was  app«arentlv  how  :.,e  p^artiee  thenii^THS  regarded 
it.  ajT  witness  the  forma,  a-ioptioa  hy  p]a:n-::T-  of  the  agree- 
ment, aa  it  is  cal-^i.  at  I'ne  n:t*-ting  of  3rd  Xoveni-ier  f«»I  low- 
ing, and  bv  t  .e  v.at^Ai'  con  then.  apparen'^Iy  virh  d-fen  iants* 
roiirrent,  of  a  n»T  term,  naT..elT,  thai  the  prix^-ed^  w^re  to  be 
paid  in  within  thre?  mon:hi  fp>m  31^t  Ooto^er.  The  parties 
were,  no  doubt,  a^*  the.r  fubse^uent  conduct  shews,  acting  in 
g(fO(l  faith,  and  desired  and  intended  to  make  a  valid  and  not 
an  invalid  bargain.  I  can  l:nd  no  evidence  in  the  case  for 
the  statement  in  the  judgment  that  defendant*  knew  no  by- 
law had  been  passed,  but  it  is  not,  I  think,  of  any  conise- 
qiience  one  way  or  the  other.  The  plaintiffs  at  all  eT«its 
knew  that  it  had  not  been  passed,  and  also  knew  that  sndi  a 
by-law  was  necessary,  for  they  had  previously  passed  at  least 
one  of  a  similar  character,  and,  on  the  other  liand,  the  defen- 
dants might  well  have  assumed  that  the  plaintiffs  had  seen 
to  it  that  the  necessarv'  by-law  had  in  fact  been  passed  at  or 
before  the  completion  of  the  n^otiations.  which  without  it 
were  bound  to  be  fruitless.  Or,  as  is  much  more  probable. 
they  may  never  have  thought  about  it  at  all  or  even  have 
known,  apart  from  the  l^al  presumption  of  knowledge,  of 
its  necessity.  If  a  by-law  had  been  passed  at  that  meeting, 
(tr  even  ^o  soon  thereafter  as  to  cause  to  def^idants  no  in- 
jurious delay,  that  would,  I  think,  have  been  quite  guffici^it. 
Merely  to  make  the  agreement  was  not  to  iasue  or  sell  or 
otherwise  dispose  of  shares  within  the  meaning  of  sec.  7  of 
the  statute.  They  could  not  be  legally  issued  or  sold  until  the 
by-law  was  passed  in  accordance  with  the  Act,  but  as  a  step 
toward  that  result  it  was  surely  quite  permissible  to  first  .make 
the  agreement.  The  agreement  is  really  one  of  agwiqr,  the 
agent  having  been  paid  his  commission  in  advance.  He  gained 
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nothing  further  by  performance,  for  they  had  agreed  to 
bell  without  commission,  and  had  nothing  to  do  but  perform, 
but  only  upon  the  plaintiffs'  request,  and  to  enable  the  de- 
fendants to  perform  without  contravening  the  statute  it  was 
absolutely  necessary  as  the  first  step  that  the  by-law  should 
be  passed.  The  duty  to  do  that  was,  I  think,  under  the  cir- 
cumstances, in  the  nature  of  a  condition  precedent,  to  be 
necessarily  implied,  and  for  the  due  performance  6t  which 
the  plaintiffs  were  solely  responsible.  And  for  its  admitted 
non-performance  I  am  of  the  opinion  that  the  plaintiffs' 
action  must  fail,  simply  because  from  that  cause  they  were 
never  in  a  position  to  demand  performance  by  the  defendants. 
It  1  had  reached  a  different  conclusion,  I  would  have  had  to 
consider  perhaps  more  fully  than  1  have  had  the  opportunity 
of  doing  the  questi6n  of  excessive  damages.  The  very  utmost 
has  apparently  been  allowed,  contrary,  I  may  say,  to  the  im- 
j)ression  I  have  gathered  from  the  evidence.  It  is,  no  doubt, 
ilifficult  for  a  witness  to  express  in  December,  1904,  what  his 
opinion  of  the  value  of  such  an  elusive  subject  matter  as  a 
mining  stock  was  almost  four  years  before,  and  after  all  the 
issue  really  was  the  selling  value  at  the  time  of  the  breach 
on  the  Slst  January,  1900.  The  plaintiffs  still  held  the  stock. 
1  hey  sold  2,000  shares  to  Mr.  Ault  in  April,  1900,  after  the 
breach,  at  ten  cents  a  share,  and  they  issued  in  December, 

1899,  during  the  currency  of  the  agreement,  15,000  shares  in 
part  payment  for  the  Ogema  Bay  property  at  the  same  price, 
and,  whatever  may  be  said  of  Mr.  Mohr's  demeanour  in  the 
witness  box,  which  so  adversely  impressed  the  learned  Judge, 
his  letter  written  in  January,  1900,  when  he  was  still  a  direc- 
tor and  general  manager,  to  the  plaintiffs'  secretary  and 
former  associate  director,  should,  I  think,  be  taken  as  ex- 
pressing at  that  time  his  opinion  for  what  it  is  worth,  and  he 
certainly  then  appears  to  have  thought  that  the  stock  was 
worth  much. more  than  6  cents  per  share.  Then- the  letter  to 
the  defendants  from  the  same  secretary  dated  8th  February, 

1900,  after  fhe  breach,  written  as  it  stated  at  the  instance  of 
th^resident  and  vice-president,  implies,  if  it  does  not  express, 
that,  in  their  opinion,  the  stock  was  still  saleable  at  not  less 
than  the  contract  price,  otherwise  it  was  a  vain  thing  to  ask 
the  defendants  to  still  perform  the  agreement  by  selling  the 
shares  in  accordance  with  its  terms.  The  action  is  a  hard 
one  upon  the  defendants.  They  did  not  originate  the  com- 
pany, but  were  brought  in  as  men  of  experience  to  push 


2L4C5«3  Ml-    T-'-e^  *amt*-  m  :i~oii  zza  ondeiscandiiig  expn^sed 

.::i  ^  •^  ijT-^rZL-  -c.*  - :  it  i_  -•:>u2bi:::i;r  claims  were  ro  be  ao  ad- 
/i."'^:  i^  %'.  r.-'rtr  v-i*  T.a:iaggntcat  fmni  all  penooal  Liability. 
in^i  jrt  •^':»»7  TBi^r*  i..ti-:-::  ir  ooj:-*-  ii^fCai  V/  LiJorsc  and  did  in- 
•lorie.  v.i*  zJuzrz.f^'  Zi.***  f  ^r  <o .■.■«.«.»  ""o  tai^Ie  these  r*ijUTnia>  to 
■/e  y.^'..  ^-  ;•  c.  txi^it  ^fXe  crjey  r*rCiA::i  Liable-  And  n«3t  only 
'...iT.  '^nt  --e;  L-.^"-  i:-:eir  to  -ive  ::i«ioraed  -riyeeoTient  notes 
■t'r  :r.'r  '':^.»^':-  o:  ine  z~jL.Tr.jz±  ziizi^  :heir  toral  liafaiiiry  in 
r:f.3L2:oc  IT.::!  Vje  ocier  irui-:r^r^  a.n-.fiiiLi  to  aboar  the  '•uni 

T*i.-r^  L*  z.-:-  e-^i-fL.t?  uhi:  a:  .->r  r>*:ir  ilie  UDie  of  the  breach 
:f*rr  pui-..  .::-  "r-r._-»r..'26  .r  A~y  oce  .a  tii-^ir  belialf  made  any 
^"frz  Zfj  ^.  :r.e  **•>  i,  so  ii-i:  tt^  ir*r  'iepriveii  of  that  test. 
Ai^i  :hev  i-.i^-Eai  f:r  alno^r  f-.»ir  jear-  af'er  cLie  breach  to 
rrizLz  t''^  a«:-rlvn-  U--i-rr  all  th-h?*r  .-'>». uni^tai:.>^.  I  should,  if 
•he  contract  had  b^i*^':  tipheli  have  bt^en  inclirx*^!  to  asces^  the 
':.iri:.'.Z'r-  at  t.\e  lo-y-st  rarh-^r  "han  at  the  hi^h«^t  f^re.  thus 
.-:;  n/  :..e  defer.iAr.:^  to  pay  that  whioh  they  cannot  escape 
f  r  rr.  pci'  1..^'.  th-^ir  »i\areg  of  the  large  asionn's  for  which  they 
...iv.;    etji^r:.*^  Hi,  •::  a-  iL::r-er-  ur-'Q  active nt  '^f  the  plain- 

B-it  cwn  the  o^her  gr-.^nd  the  appeal  should  be  allowed 
4ind  rhe  acti«>D  dismis^^ed  with  costs. 
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Distress  —  Evidence  —  Onus — Par- 
ties —  Costa  —  Lo<*at(*e — Status  as 
Plaintiff:  Fisher  v.  Parry  Sound 
Lumber   Co.,  381. 

3.  Tax    Sale— Action   to   Set   aside — Par- 

ties— Municipal  Corpfiration  —  Non- 
compliance with  Provisions  of  As- 
sessment Act  —  Fatal  Objections — 
Proof  of  Plaintiff's  Title — Redemp- 
tion—Costs— Judgment  —  Death  of 
Plaintiff:  Ruttan  v.  Township  of 
Shuniah,  356. 

See  Fraud  and  Misrepresentation.  1  — 
Municipal   Corporations,    1 — Will.    15. 


ASSIGNMENTS   AND 
ENCES. 


PREFER- 


See   Bankruptcy  and   Insolvency. 
Al^AC^HMENT   OF    DEBTS. 

1.  Denial    by    (rarnishees    of    Liabilty   to 

Judgment  Debtor  —  Cros.«?-examinf^- 
tion  on  AffidnvitK — Refusal  to  An- 
swer as  to  Liability  of  Third  Person 
-  -  Allegation  of  Identity  of  Third 
Person  with  Debtor:  Smith  v. 
O'Dell,  47.  179. 

2.  Insurance  Moneys — Tontine  Life  Policy 

— Assignment — Right  of  Assignee  to 
Select  Cash  Surrender  Value — De- 
claration by  Insured  in  Favinir  of 
Wife  undor  Insurance  Act :  Fisken 
V.  Marshall,  611;  10  O.  L.  R.  5.^)2. 

3.  Judgment     against     Married     Woman. 

Payable  out  of  Separate  Estate  — 
Proceeds  of  Insurance  Policy  on  Life 
of  Ilufiband  —  Trust  in  Favour  of 
Wife:  Doull  v.  Doelle.  39:  10  O.  L. 
R.  411. 


4.  Moneys  of  Unincorporated  Association 
— Judgment  against  Members  in  Re- 
presentative Action  —  Trust— Order 
for  Payment  of  Costs — Defendants 
Actually  before  Court :  Metallic 
Roofing  Co.  of  Canada  v.  Ix)cal 
Union  No.  30  Amalgamated  Sheet 
Metal  Workers*  International  As- 
sociation, 41,  283 :  10  O.  L.  R.  108. 

See  Judgment.  1 — .ludgment  Debtor — 
Lis  Pendens,  1. 

ATTORNEY-GENERAL. 
See  Company,   4 — Street   Railways,  5. 

AUTREFOIS  ACQUIT. 
See  Criminal  Law,  10. 

AWARD. 

See  Arbitration   and  Award. 

BAIL. 

See  Arrest. 

BAILIFF. 
See  Division  Courts,  2. 

BANKRirrCT    AND    INSOLVENCY. 

1.  Aotion    by    Assignee    fior   (Creditors   to 

Set  aside  Conveyance  by  Insolvent — 
Fraudulent  Conveyance  —  Statutory 
Presumption  —  Rebuttal  —  Onus  — 
Knowledge  of  Grantee — Parties  — 
Fraudulent  Grantor :  Crawford  t. 
Magee,  44. 

2.  Assignment  for  Benefit  of  Creditors — 

Interest  of  Debtor  in  Estate — Re- 
ceivership Order  —  Costs  —  Lien : 
Reinhardt   v.    Hunter,   421. 

3.  Conveyance  bv  Insoh'<»nt  to  Creditor — 

Action  by  As.signee  for  Creditors  to 
Sot  aside — CJrantee's  Ignorance  of 
Insolvency  —  Security  for  Debt  — 
Wages  —  Interest  —  Redemption  — 
Costs :  Casserley  v.  Hughes,  70. 

4.  Preference — Statutory   Presumption  -- 

Rebuttal:    Craig  v.  McKay,  160. 

See  Costs.  4.  0 — Fraudulent  Conveyance 
—Sale  of  Goods.   2. 

BANKS  AND  BANKING. 

Winding-up  of  Banking  Company  — 
Creditor's  Claim — Notarial  Charges 
on  Dishonoured  Cheques:  Re  Cen- 
tral Bank  of  Canada,  Grand  Trunk 
R.  W.  Co.'s  Claim.  372. 

See  Bills  of  Exchange  and  Promissory 
Notes — Company.  13,  15  —  Partner- 
ship. 2.  3— Pleading,  9. 


BASTABD— BBOKEB. 


BASTARD. 

See  Distribution  of  Estates,  1. 

BAWDY  HOUSE. 

See  Criminal  Law,  4,  5. 

BENEFIT  SOCIETY. 

Pension  —  Police  Fund  —  Police  Officer 
^^p^ma^ently  Incapacitated — Retire- 
ment from  Service  —  Injuries  Re- 
ceived in  Execution  of  Duty — Evi- 
dence —  Private  Tribunal  —  Police 
Commissioners :  Gummerson  v.  To- 
ronto  Police  Benefit   Fund,  517. 

See  Insurance,  4. 

BETTING  HOUSE. 

See  Criminal   Law,  6. 

BIGAMY. 

See   Distribution  of  E^states.   1. 

BILLS    OF    EXCHANGE   AND    PRO- 
MISSORY NOTBfir. 

1.  Accommodation   Indorser  —  Wife   In- 

dorsing for  Benefit  of  Husband  — 
Absence  of  Independent  Advice — No- 
tice to  Plaintiflfe — Benefit  of  Plain- 
tiffs :  Bank  of  Montreal  v.  Scott,  411. 

2.  Cheque — Forged  Indorsement  of  Payee 

— ^Deposit  with  Bank  by  Customer 
for  Collection — Indorsement  bv  Cus- 
tomer— Payment  by  Drawee  Bank — 
Refund  when  Forrery  Discovered — 
Liability  of  Customer— Bills  of  Ex- 
change Act  —  Evidence  —  Deposi- 
tions of  Co-defendant  on  Examina- 
tion for  Discovery:  Bank  of  Ottawa 
V.  Harty.  925. 

3.  Failure  K>f  Consideration — Purchase  of 

Shares  in  Mining  Company — Failure 
to  Allot  Shares  —  Abandonment  of 
Enterprise  —  Recovery  back  of 
Moneys  Paid  for  Shares  —  Promis- 
sory Notes  —  Effect  of  Renewals: 
Bullion  Mining  Co.  v.  Cartwrigbt, 
505 ;  10  O.  L.  R.  438. 

4.  Joint    and    Several    Note — Release    of 

Ccr-maker — ^Reservation  of  Rights  — 
Subsequent  Deed  —  Implication  — 
Contribution  between  Co-debtors  — 
Knowledge  or  Consent :  Bogart  v. 
RobPrtKon.  80G. 

5.  Promissory    Note    —    Accommodation 

Maker— Holder  in  Due  Course  — 
Discount  —  Binding  of  Trial  Judge 
— Credibility  of  Witness  —  Appeal : 
Molsons  Bank  v.  Stearns.  667. 


6.  Prolnissory    Note — ^Action    by    TmstN^ 

for  Payee  —  Indorsement  by  Payw 
after  Action — ^Equitable  Ri^ht  of  A^^ 
tion:    Watson  v.  Coates,  500. 

7.  Promissory   Nate   —   Alteration   aftw 

Signature  of  Maker  —  Insertion  of 
Interest  Clause^Material   Alteraticic 

— Avoidance  of  Instrummt Sabs^ 

qaent  Conduct  of  Maker — Ecstoppel— 
Ratification :    Jones  v.  Reid,  608. 

8.  Promissory   Note — Ldability    of    Indor 

ser — Agreement  to  Become  Liabl<»  - 
Absence  of  Indorsement  b;r  Payee- 
Action  by  Payee — 'Authority  of  D»- 
cided  Cases :     Slater  v.  Laberee,  <>2>. 

See  Contract.  8— Interpleader.  3 — Judg- 
ment, 9,  10,  12 — Limitation  of  Ac- 
tions.  1 — Railway.  17. 

BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

Chattel  Mortgage — ^Execution  of — Filicp 
— Validity — Renewal  —  Machinery- 
Interpleader  —  Rights  of  Execntioo 
Creditor— Payment  out  of  Court  — 
Costs :  Trussler  Brothers  Limited  v. 
Quinn,  371. 

See  Account,  3. 

BOARD  OF  RAILWAY  COMMIS- 
SIONERS. 

See  Railway,  5,  6. 

BOND. 

See  Principal  and  Agent,  2. 

BOUNDARY. 

See  Trespass  to  Land — Way,  14. 

BRIDGE. 

See  Municipal  Corporations.  16 — Negli 
gence.  4 — Railway,  2,  3 — Way,  5. 

BROKER. 

Purchase  of  Shares  for  Customer  "ii 
Margin — 'Moneys  Advanced  to  K«ep 
up  Margins  —  Recovery  —  Instrut- 
tions  —  Usual  Course  of  DealiUiK  — 
Practice  of  Brokers  —  Discharge  <»f 
Customer — Obligation  of  Broker  to 
Sell — Several  Orders  Included  in  oqp 
Contract — Interest  —  Hypothecatioi) 
of  Shares  by  Broker:  Ames  t.  Ooo- 
mee.  89:  10  O.  L.  R.  159. 

See  Criminal   Law,   13 — Pledge. 
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BUILDING  OONTBAOT — COMPANY. 
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BUILDING  CJONTRAOT. 

See  Contract,  4. 

BUILDINGS. 

See   Deed,    1. 

BURIAL. 

See  Cemetery. 

BY-LAWS. 

See  Company — Insurance,  4 — Municipal 
Corporations — Street   Railway — Way. 

CABS. 

See  Municipal  Oorporatioiis,  15. 

CARRIERS. 
See  Railway,  4,  5 — Sale  of  Goods,  2. 

CAUTIONER. 
See  Parties,  2. 

CEMETERY. 

Private  Burial  Ground — Setting  apart — 
Reservation  in  Deed — Ascertainment 
of  Location — Injunction  against  In- 
terference— ^Title — Inter«?t  of  Plain- 
tiffs— Status  to  Maintain  Action  — 
Right  of  Access — Way  of  Necessity: 
May  V.  Belson.  462. 

CHANGE  OF  VENUE. 

See  Venue. 

CHARGE  ON  FUND. 

See  Solicitor. 

CHARGE  ON  LAND. 

See  Annuity— Will. 

CHARITABLE   BEQUEST. 

See  Will,  1. 

CHATTEL  MORTGAGES. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages. 

CHEQUES. 

See  Appeal  to  Divisional  Qourt,  1 — 
Banks  and  Banking  —  Bills  of  Ex- 
change and  Promissory  Notes,  2  — 
Timber,  3. 


CHURCH. 

Clergy  Commutation  Trust  Fund— Can- 
ons and  By-laws  Governing — Con- 
struction— Annuitants  —  "  Junior  on 
the '  Pay  List" — Exchange  of  Bene- 
fices: Geoghegan  v.  Synod  of  Nia- 
gara, 717. 

See  Will.  23. 

CLOSE  OF  PLEADINGS. 
See  Practice. 

CODICIL. 

See  Will. 

COLLATERAL  SECURITIES. 
See  Company,   13. 

COLLISION. 
See  Railway,  13 — Ship. 

COMMISSION. 
See  Principal  and  Agent,  3,  4,  6. 

COMMUTATION    FUND. 

See  Church. 

COMPANY. 

1.  Contract  to  Sell  Sliares — Consideration 

— Breach — Proposal  —  Acceptance  — 
Seal — Mining  Company  —  Discount 
on  Shares — By-law — Release — Dam- 
ages: Gold  Leaf  Mining  Co.  v. 
Clark,    1035. 

2.  Directors — Illegal  Transactions  —  Ac- 

tion by  Shareholder  and  Director  — 
Issuing  of  Stock  to  Director  in  Pay- 
ment of  Assets  of  Business  Taken 
over  —  Payment  of  Commission  to 
Director  on  Sale  of  Stock — Expenses 
of  Promotion — Sale  of  Stock  at  a 
Discount  —  Amendment  —  Partici- 
pation of  Plaintiff  in  Illegal  Trans- 
actions—Estoppel— Increase  in  Num- 
ber of  Directors — i^osts  :  S'tickney 
v.   Buckel,  751. 

3.  Directors — I^ease    of    Elevator — Share- 

holder's Right  to  Account  of  Profits 
—  Ratification  by  Shareholders  — 
Meetings — Irregularities  —  Parties — 
Amendment :  Mevers  v.  Cain,  297. 
834. 
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COMPENSATION CONSTITUTIONAL  LAW. 
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4.  Letters  Patent  —  Supplementary  Let- 
ters— Increase  in  Capital  Stock  — 
Non-compliance  with  sec.  20  of  Com- 
paniefl  Act — Meeting  of  Sharehaldprs 
— Absence  of  Notice  of  Purpose  of 
Meeting — lievocation  of  Letters  Pat- 
ent —  Action  by  Attorney-General — 
Irregularities  —  Companies  Act.  sec. 
90 — Purchase  of  Shares — Uefusal  to 
Transfer — Stock  Certificate  —  Pro- 
duction —  Assignment — Mandamus  : 
Meyers  v.  Lucknow  Elevator  Co.,  291. 

r>.  Organization— Services  of  Promoter  — 
Claim  for  Payment  against  Co-pro- 
moters— Sliare  of  Municipal  Bonus: 
Patterson  v.  Brown,  204. 

(i.  AVinding-up  —  Contributory  —  Agree- 
ment  by  Solicitor  to  Pay  for  Shares 
by  services — ^Trustee  —  Dismissal  of 
Solicitor — Discharge  from  Liability  : 
Ue  Union  Fire  Ins.  0<x,  Caston's  and 
Corneirs  Cases,  430. 

7.  Winding-up  —   Contributory  —  Pay- 

ment for  Shares  —  Consideration- 
President  of  Company — Liability  for 
Shrinkage  in  Assets:  Re  North* Bay 
Supply  Co.,  85. 

8.  Winding-up  —   Contributory  —  Shares 

holder — Bonus  Shares — Liability  on: 
Re  Wiartx>n  Beet  Sugar  Co..  Kvdd's 
Case,  491,  590. 

9.  Winding-up  —  Contributory  —   Share- 

holder— Subscription  —  TVansfer  — 
"Entry  Duly  Made"  —  Allotment  — 
Books  of  Company — Liability  :  Re 
Sprouted  Food  Co.,  Hudson's  Case, 
514. 

10.  W^inding-up — Contributory  —  Shares 
— Allotment — By-law  —  Directors — 
"  Utlierwise  Ordain :"  Re  Provincial 
GrocoFK  Limitjed,  Hill's  Case.  60<>: 
10  O.  L.  R.  501. 

11.  Winding-up  —  Contributory    —    Sub- 

scription— Covenant  under  Seal  — 
Attempted  Withdrawal — Allotment — 
Notice — Conduct  of  Company  :  Re 
Provincial  Grocers  Limited,  Calder- 
wood's  Case,  744. 

12.  Winding-up  —  Creditors'  Claims  — 
Salaritis  of  Direct9rs — Resolution  of 
Board  not  Confirmed  by  Sliarehold- 
ers :  Re  Ontario  Express  Co.,  Direc- 
tors' Claims.  431. 

13.  Winding-up— Lien  of  Bank  on  As- 
sets— Discounts  —  Collateral  Securi- 
ties— Agreement — Advances  :  Re  P. 
R.  Cumming  Manufacturing  Co., 
Bank  of  Ottawa's  Claim,  578. 


14.  Winding-up  —  Moneys  hi  Hands  .>f 
Liquidator  —  Right  of  Creditors  k. 
C^ompel  Retention  of,  until  CLaiios 
Disposed  of,  as  against  Liqaidat'^r'; 
Costs:  Re  Sun  Lithographing  C'>.. 
35o. 

15.  Winding-up  of  Banking  Company  — 
Liquidators*  Accounts  —  Goaranr^^c 
Premiums  Paid  by  Liquidator:  lU 
Central  Bank  of  Canada.  373. 

16.  Winding-up  —  Preferred  Creditor  — 
Claim  for  Salary — Managing  I>ir»v^- 
tor:  Re  Ritchie-Hearn  Oow.  Ritchie  s 
Claim,   474. 

See  Appeal  to  Court  of  Appeal.  4  — 
Banks  and  Banking  —  Bills  of  Ex- 
change and  Promissory  Notes.  3 — 
Broker — Contempt  of  Ocnirt.  1---Cod- 
tract.  2, — I>iscovery,  1,  4 — ^FVaud  and 
Misrepresentation.  2  —  Insurance  — 
Judgment.  9 — ^Parties,  1.  5 — Pleading. 
4.  if — Railway  —  Revenue,  2— Stre*»t 
Railways — Venue,  5 — Writ  of  Sum- 
mons, 1. 


COMPENSATION. 
See  Trusts  and  Trustees,  2, 

CONSPIRACY. 

See  Criminal  I^aw,  2 — Fraudulent  Coo- 
veyance,  1. 

OONSTABIJE. 

Assault — Acting  Virtute  Officii — Malj<«» 
— Reasonable  and  Probable  Caus<» — 
Orders  of  Superior — Excess  of  Vio- 
lence—R.  S.  O.  1897  ch.  88— Ijra- 
bility  for  Trespass:  Moriaritv  v. 
Harris,  232:  10  O.  U  R.  610.  * 


CX)NSTITUTIONAL    LAW. 

1.  Ontario  Liquor  Licen^se  Act,  sec.  10 — 
Sel>ing  Liquor  on  Vessels — Territor- 
ial Limits  of  Provincjp — ^Treaties  — 
OiTonce  Committed  upon  Great  Lak**:^ 
— ^Jurisdiction  —  Admiralty — Inter- 
national Law  —  Municipal  Law  — 
Foreign  Vessel  —  British  North 
America  Act — Electoral  IMviKions  of 
Province — Conviction  —  .Turisdiction 
of  Police  Magistrate  —  Place  where 
Offence  'Conunitted — Unlawfully  Al- 
lowing Liquor  to  be  Sold — ^Master  of 
Ship—"  Occupant"  —  "House,  Ship, 
Room,  or  other  Place" — Amendment 
of  Conviction  —  Costs :  Rex  v. 
Meikleham.  945. 
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CONTEMPT  OP  COURT — CONTRACT. 
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2.  Powers  of  Dominion  Parliament  — 
Alien  Labour  Act — ^Deportation  of 
Immigrants  —  Extra-territorial  Con- 
straint— **  Ketumed  to  the  Country 
whence  he  Came  " — Custody  for  Pur- 
pose of  Deportation  :  He  Gilhula,  Re 
Cain,  124;  10  O.  L.  II.  124. 

See  Railway,  16. 

CONTEMPT  OF  COURT. 

1.  Breach  of  Injunction  —  Infringement 

of  Design  for  Manufactured  Article 
— Similarity — Colourable  Imitation — 
Comparison  by  Judge — Wlful  Breach 
—Company — Sequestration  —  Relief 
on  Terms;  Buch  Stove  ("o.  v.  Guelph 
Foundry  Co.,  116. 

2.  Disobedience  of  Subpoena — ^Failure  to 

Shew  Original  when  Serving  Copy: 
Woods  V.  Fader,  369. 


CONTRACT. 

1.  Breach — Sawing  Logs  into  Lumber — 

Damages— Costs  :  Spencer  v.  Collins, 
290. 

2.  Breach  —  Supply  of  Charcoal — Short- 

age— Damages  —  Indemnity — ^Relief 
over — Third  Party  Procedure  — Ap- 
peal— Provisions  of  Order  Directing 
Issue — Parties — Company  —  Assign- 
ment of  Rights  to,  pending  Action — 
Adoption  of*  C  'ontract — Acquiescence  : 
Deseronto  Iron  Co.  v.  Rathbun  Co. 
of  Deseronto,  688. 

3.  Breach — Supply  of  Charcoal  —  Short- 

age —  Damages — Interest :  Rathbun < 
Co.  of  Deseronto  v.  Standard  Chem- 
ical  Co.   of  Toronto.  660. 

4.  Building    Contract — Faulty    Construc- 

tion— Extra  Work — Specifications  — 
Delay — Damages — Quantum  Meruit : 
Metallic  Roofing  Co.  v.  City  of  To- 
ronto, 656. 

5.  Construction — Delivery  of  Wood  to  be 

Carbonized — Claim  for  Excessive  De- 
>ivery — Claim  for  Services  in  I'^n- 
loading — Taxes — Damages  for  Waste 
of  Steam — Counterclaim  :  Rathbun 
Co.  of  Deseronto  v.  Standard  Chem- 
ical Co.  of  Toronto   (No.  2),  660. 

6.  Construction — Services    of    Advertising 

Agent — Remuneration  —  Territory — 
"All  Business  you  may  Secure" — 
Business  from  Agent's  Territory  not 
Secured  by  him :  Miller  v.  Globe 
Printing  Co.,  258. 


7.  Electric    Light    Companies    —    Agree- 

ment with  Municipal  Corporation — 
Privilege  of  Occupying  Streets — Con- 
dition against  Amalgamation  of  Com- 
panies— Forfeiture  —  Laches  —  Ac- 
quiescence: City  of  Toronto  v.  To- 
ronto Electric  Light  Co..  City  of 
Toronto  v.  Incandescent  Light  Co. 
of  Toronto  and  Toronto  Electric 
Light  Co.,  443. 

8.  Illegality    —    Stifling    Prosecution    — 

Money  Paid — Promissory  Notes  — 
Death  of  Maker — Action  by  Admin- 
istrator for  Delivery  up— Parties  in 
Pari  Delicto  —  Misrepresentations : 
Wood  v.  Adams,  407. 

9.  Labour  and   Materials  —   Failure  to 

Complete  to  Satisfaction  of  Defen- 
dants— Adoption  of  Work  and  Ma- 
terials— Costs :  Smith  v.  Toronto 
General  Hospital  Trustees,  1)09. 

10.  Sale  of  Goods  to  be  Manufactured — 
Breach — Construction  of  Contract — 
Implied  Condition  —  Expectancy  — 
Consideration  —  Property  Passing : 
Delaplante  v.  Tennant,  217. 

11.  Sale  of  Machine — Extras — Conflicting 
Evidence :  Pendrith  Machinery  Co. 
v.  Taylor.  1010. 

12.  Services  —  Account  —  Reference  — 
Report  —  Appeal :  Rabbitts  v.  Mc- 
Mahon,  716. 

13.  Services — Implication  of  Promise  to 
pay  for — (Mrcumstahces  Shewing'  In- 
tention— Professional  Services  — Of- 
ficer of  Court :  Willcox  v.  Barclay, 
522. 

14.  Work   and   Labour — Breach — Refusal 

to  Allow  Contractor  to  Complete  — 
Construction  of  Contract — Payment 
— ^Default  —  D^amages :  Williams  v. 
Alpena   Oil  and  Gas   Co..  401. 

15.  Work  and  Labour — Breach — Wrong- 
fully Preventing  Contractor  from 
Completing  —  Delay  —  Damages: 
Reiner  v.  Ross,  25. 

See  Account.  1 — Arbitration  and  Award. 
1  —  Company,  1,  13  —  Deed  —  Dis- 
covery. 2,  5 — Executors  and  Admin- 
istrators, 1  —  Insurance  —  Judgment 
— Lis  Pendens.  1 — Master  and  Ser- 
vant, 1.  2,  10,  20— Mechanics'  Liens — 
Municipal  Corporations,  12,  14,  16 — 
Principal  and  Agent — Railway.  2,  4, 
5— Sale  of  Goods  —  Ship,  3— Street 
Railways — Timber — Vendor  and  Pur- 
chaser— Venue,  1.  7 — Way — Writ  of 
Summons,  2.  3,  4. 
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CONTRIBUTION — COUNTY   OOUBTS. 
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CONTRIBUTION. 

See  Bills  of  Exchange  and  Promissory 
Notes,  4 — Railway,  16. 

CONTRIBUTORIBS. 

See  Company. 

CONTRIBUTORY  NE6LI6ENCB. 

See  Master  and  Servant.  5,  7,  10,  13— 
Negligence,  1,  3.  4  —  Pleading.  &— 
Railway,  14,  18— Street  Railways,  7, 
10— Trial,  1— Way,  8,  9,  12,  13. 

CONVERSION. 

See  Particulars— Sliip,  3. 

CONVICTION. 

See  Criminal  Law — Municipal  Corpora- 
tions, 15. 

COSTS. 

1.  Liability   of   Plaintiffs    for   Costs — In- 

demnity— Right  to  Costs  against  Op- 
posite Party:  Township  of  Samia 
V.  Sarnia  Street  R.  W.  Co..  478. 

2.  Money  in  Court  —  Legacy  —  Mental 

Compptoncy  of  Jypgatee  —  Payment 
out  of  Cofr5t«?  of  Parties  to  Action — 
Intervention  of  Official  Guardian: 
Ramsay  v.  Reid,  114. 

3.  Scale  of — County  Court  Jurisdiction — 

Asoertainmont    of    Amount — Set-off:' 
Smith    V,   Toronto  (General    Hospital 
Trustees,  999. 

4.  Security  for  —  Libel  —  Newspaper — 

Prx)f  of  Insolvency  of  Plaintiff  — 
Frivolous  Action — Criminal  Charge: 
Gordon  v.  Star  Printing  and  Pub- 
lishing Co.,  887. 

5.  Security  for — Motion  by  Person  not  a 

Party  to  Action — Residence  nbroad-- 
Actor:    Sparrow    v.    Rice,    61. 

r>.  Security  for — Nominal  Plaintiff — In- 
solvency —  Ejectment  —  Demise  to 
I*laintiff  for  Purpose  of  Enabling 
him  to  Sue — Indemnity:  Gribbon  v. 
King  and   Spohn,  75(j,  843. 

7.  Security    for— R*»sidence    of    Plaintiffs 

abroad — Property  in  Jurisdiction  — 
Shares  in  Defoufhint  Company:  Sub- 
Target  (Jun  Co.  v.  Sub-Target  Gun 
Co.    (Ltd.).    439. 

8.  Security 'for— Rule  1198  (c) — ^Previous 

Action  for  same  Cause  against  an- 
other Defendant :  Heyder  v.  New 
Ontario   S.S.   Co.,   886. 


9.  Secnrity    for — Slander    Imputing    Fn- 

chastity  to  Married  Woman — Action 
l^  Hoflband  and  Wife — SeparatioD 
of  Causes  of  Action  —  Pleading: 
Clark  V.  Oameroo,  831. 

10.  Security  for — Stay  of  Proceedings — 
Non-payment  of  loterlocutory  Costs 
— Dismissal  of  Interlocntory  Mo- 
tions with  Costs  Payable  forthwith 
— Vexatioas  or  Frivolous  Motions: 
Keogh   V.   Brady,  846. 

11.  Taxation — Compensation  for  Lands 
Taken  for  Railway— Arbitration  — 
ClaimantB  Severing  —  E^states  under 
Will :  Re  Murphy  and  Lindsay.  Bob- 
caygeon,  and  Pont3rpoal  R.  W.  Co., 
361. 

12.  Taxation — Costs  of  Examination  for 

Discovery  —  Ruling  of  Senior  Tax- 
ing OflScer — ^Appeal  —  Time  —  Ex- 
tension— Rules  767.  774:  Mann  v. 
Crittenden.  799. 

13.  Tnxation — Partv  and  Party — Witness 

Fees — Plaintiff  Coming  from  abroad 
to  Give  Evidence  —  Travelling  Ex- 
penses • —  Subsistence  Mon*»y  —  Re- 
maining after  Trial :  Tattersall  v. 
People's  Life  Ins.  Co..  284 :  10  O.  L. 
R.  537. 

See  Appeal  to  Court  of  Appeal,  2,  4 — 
Arbitration  and  Award,  3 — Assess- 
ment  and  Taxes,  2,  3-— Attachment 
of  Debts,  4 — Bankruptcy  and  Insol- 
vency, 2,  3— -Bills  of  Sale  and  Chattel 
Alortgages  —  Company,  2,  14— Con- 
stitutional Law,  1— -Contract,  1.  9 — 
Crown  —  Dismissal  of  Action — ^Evi- 
dence, 4 — Fraud  and  Misrepreaenta- 
tidn.  1 — Fraudulent  Conveyance,  1 — 
Husband  and  Wife.  2 — Interpleader, 
3 — Judgment,  5,  7  —  Lis  Pendens — 
Master  and  Servant.  4  —  Mechanics* 
Liens,  1 — Mortgage.  1.  2 — Municipal 
Corporations.  2.  11 — Negligence,  5 — 
Parties,  7 — ^Pleading.  7 — ^Principal  and 
Agc'nt,  6^Railway,  8 — Reference.  1— 
Schools— Ship,  3  —  Solicitor— Street 
Railways,  6  —  Trespass  to  Land — 
Trial.  2 — Vendor  and  Purcha.«»<»r,  1 — 
Water  and  Watercourses,  2— Way,  14. 

COUNCIL. 

See  Municipal  Corporations. 

COUNTERCLAIM. 

S'oo  IMeading,   1. 

COUNTY  COURTS. 

Soe  Appeal  to  Divisional  Court.  1  — 
Costs.  3 — Trespass  to  Land — Venue, 
4.  7. 
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COURT  OF  APPEAL. 

See  Appeal   to  Court  of  Appeal — Evi- 
deDce,  2— £3xecutors  and  AdminiBtra- 

tOTB,  2. 

COURTS. 

See  Division  Courts. 

COVENANT. 

See  Landlord  and  Tenant,  1 — MortgaKe, 
1— Parent  and  Child. 

CRIMINAL  CONVERSATION. 

See  Executors  and  Administrators,  2. 

CRIMINAL  LAW. 

1.  Arrest  of  Prisoner  in  Foreigner  Coun- 

try without  Warrant — ^Detention  and 
Return  to  Ontario  to  Answer  Charge 
of  Theft — Habeas  Corpus— Custody 
Cinder  Oral  Remands — ^Justice  of  the 
Peace — Jurisdiction  —  Police  Magis- 
trate:   Rex  V.   Walton,  905. 

2.  Conspiracy — Preventing    Person    from 

Working  at  his  Trade — Sufficiency  of 
Evidence — ^Refusal  to  Admit  to  Trade 
Union  —  Notification  to  Employer — 
Discharge  of  Workman  :  Hex  v.  Day, 
470.  577. 

3.  Forging    or    Falsely    Applying    Trade 

Mark — Prosecution  for  —  Defence — 
Invalidity  of  Registration — Title  to 
Exclusive  Use  of  Regisitered  Words 
— Descriptive  Words:  Rex  v.  Crut- 
tcnden.  249:  10  O.  L.  R.  249. 

4.  Keeping  Common  Bawdy  House — Con- 

viction— O.Tence  —  Vagrancy — Crim- 
inal Code,  sec.  207:  Rex  v.  Leconte, 
970. 

5.  Koeping    Common    Bawdy    House    — 

Criminal  Code,  sec.  195 — What  Con- 
stitutes Offence — Place  of  Resort  for 
Prostitutes :  Rex  v.  Mannix,  265 ;  10 
().   L.   R.  .303. 

C.  Keeping  Common  Betting  House  — 
President  of  Incor^porated  Race  As- 
sociation —  Criminal  Code,  sees,  61, 
197,  198  —  **  Party  to  Offence  "  — 
Lease  of  Betting  Privileges — Know- 
ledge and  Acquiescence  of  Accused 
— Absence  of  Participation :  Rex  v. 
Hendrie,  1015. 

7.  Murder  —  Conviction  —  Motion  for 
Leave  to  Appeal  —  Evidence— Suffi- 
ciency:   Rex  V.  Bennett,  835. 


8.  Penalty   under   Alien    Labour   Act  — 

Written  Consent  of  Judge  to  Pro- 
secution —  Requisites  of  Consent  — 
Jurisdiction  of  Magistrate:  Rex  v. 
Breckenridge,  501;  10  O.  L.  R.  459. 

9.  Perjury   —   Proof   of    Proceedings    in 

which  Offence  Committed — Evidence 
•  of  Olerk  and  Stenographer — Record 
Book — Imperfect  Proof — New  Trial 
— Substantial  Wrong  or  Miscarriage : 
Rex  V.  Drummond,  211 ;  10  O.  L.  R. 
546. 

10.  Personation    and    Perjury — Acquittal 

on  Former  Charge — Trial  for  Per- 
jury— Identity  of  Accused — '*  Autre- 
fois Acquit  "  —  Rea  Judicata— Nemo 
bis  Vexnri — Criminal  Code:  Rex  v. 
Quinn,  1011. 

1 1.  Sessions — Jurisdiction — Appeal  from 
Summary  Conviction — Recognizance 
—Payment  of  Fine  and  Costs — Bar 
to  Appeal — Order  for  Repayment — 
Surplusage  —  Public  Schools  Act  — 
Refusal  of  Trustee  to  Perform  Duty 
—Conviction — Right  of  Appeal :  Rex 
V.  Tucker,  533 ;  10  O.  L.  R.  506. 

12.  Summary  Trial — Election  of  Accused 
— Amendment  of  Charge — Substitu- 
tion of  Earlier  Date  for  Offence  — 
Seduction  of  Girl  under  Sixteen — 
Necessity  for  New  Election:  Rex 
V.  Lacelle,  911. 

13.  Unlawfully  Making  Contracts  for  Sale 
of  Stocks — Keeping  Common  Gam- 
ing Ilouse — Stock  Transactions  on 
Margin  — •  Agent  for  Broker  —  Evi- 
dence^— Onus — Criminal  Code  —  Aid- 
ing and  Abetting:  Rex  v.  Harkness, 
219j   10  O.   I^   R.  555. 

14.  Vagrancy — Conviction  —  Evidence  — 
Habeas  Corpu-s — Discharge:  Rex  v. 
William  Oollette,   740. 

See  Constitutional   Law. 
CROWN. 

Patent  for  Land — Action  to  Repeal  — 
Affidavit — Concealment  of  Improrve- 
monta  —  Burden  of  Proof  —  Costs : 
Bailey  v.  DuCailland,  50G. 

See   Fraud   and   Misrepresentation,    1 — 
Railway.  3. 

CROWN  LANDS. 

See  Timber,   2,   3. 

DAM. 

See  Water  and  Watercourses. 
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DAMAGED. 

1.  Enticing    and    Harbouring    Plaint! If s' 

Servants  —  Quantum  of  Damai^es — 
Oenoral  Damaj^e  —  Evidence  —  As- 
sessment by  Referee — Appeal :  Gur- 
ney  Foundry  Co.  v.  Western  Foun- 
dry Co.,  959. 

•  i 

2.  Fatal  Accidents  Act— Death  of  Child- 

Quantum  of  Damans  —  Assessment 
by  Jury — Motion  for  New  Trial  : 
Renwick  v.  Gait,  Preston,  and  Iles- 
peler  Street  R.  W.  Co.,  413. 

3.  Fatal  Accidents  Act — I>eath  of  Plain- 

tiff's Son  through  Negligence  of  De- 
fendants— Admissibility  of  Evidence 
to  Shew  Intention  of  Deceased  to 
give  Financial  Aid — ^Disposition  of 
Deceased's  Mind — Financial  Ability 
— Excessive  Damages — Reduction  — 
Consent  of  Iv.th  Parties — New  Trial : 
Stephens  v.  Toronto  R.  W.  Co.,  657. 

4.  Reduction   —   Consent  —   New   Trial 

as  to  Quantum  of  Damages  only : 
Hockley  v.  Grand  Trunk  R.  W.  Co., 
57:  10  O.  L.  R.  363. 

5.  Remoteness  —  Negligence  —  Nervous 

Shock— Impact  without  Outwara  In- 
jury— ^^Railway  —  Findings  of  Jury  : 
Goiger  v.  Grand  Trunk  R.  W.  Co., 
482;  10  O.  L.  R.  511. 


See  Company,  1 — Contract.  1-5,  14, 
Defamation.  3  —  Fraud  and  Misre- 
presentation. 2 — Fraudulent  Convey- 
ance, 1  —  Malicious  Prosecution  — 
Master  and  Servant  7.^S,  11,  12.  IJ) — 
Municipal  Corporations.  7,  11 — Neg- 
ligence, 5 — Nuisance  —  Particulars  — 
Pleading,  3 — IMedge — Railway,  7,  12, 
15,  18 — lielea^se — Street  Railways.  (J — 
Trespass  to  Ijund — Way,  8,  13. 

DEATH. 

S'ee  Master  and   Servant,   12-17 — Negli- 
gence,   3 — Trusts    and    Trustees.    1 — 

Will. 

DEBENTCRES. 

See  Municipal  Corporations.  3,  8. 

DEDICATION. 

See  Way,  1,  2. 

DEED. 

1.  Construction  —  Temporary  Grant  of 
Strip  of  Land — Erection  of  Building 
--Destruction  or  Damage  by  Fire — 
"Shall  Remain  Standing"— Rebuild- 
ing or  Repair — Appeal :  Christie  v. 
Cooley,  214. 


2.  Parent  and  Child  —  Consideration  — 
Notice  —  Evidence  —  Veracit>'  — 
Agreement  —  Laches  —  PoeBessif^r. 
of  Land:     Martin   v.  Kirby.   107. 

See  Cemetery — Fraudulent  Conveyan^^ 
— Municipal  Corporations.  14 — Parent 
and  Child— Trusts  and  Trustees,  1— 
Way.  1,  2. 

DEFAMATION. 

1.  Newspiiper   Interview  with  Defendant 

— Proof  of  Publication  by  Defendant 
— Privilege — Reply  to  Statements  b\ 
Plaintiff  —  Proof  of  Defamatorj 
Meaning — Innuendo — Nonsuit :  Hay 
V.  Bingham,  447. 

2.  Pleading — Defence  —  Justificatiop   — 

Fair  Comment  —  Pardcnlars  — Ex- 
amination for  Discovery — Motion  to 
Strike  out  Defence — Embarrassment : 
Chambeis  v.  Jaffray,  441. 

3.  Slander  —  Words  Charging  Criminal 

Offence  —  I*erformance  of  Duty  a> 
Assessor — Special  Damage  —  Words 
Spoken  after  Plaintiffs  Ceased  to 
Hold  OflSce — Intrinsic  Evidence  of 
Malice — Privileged  Occasion  —  Ex- 
cessive Language  —  Question  for 
Jury — Burden  of  Proof — ^Misdirection 
— IVlief  in  Truth  of  Words  Spoken 
— Reasonable  Belief  —  Justification 
— Evidence  of  Falsity  of  Words  — 
Evidence  in  Reply :  Crate  v.  McCal- 
lum.  825. 

See  Costs,  4,  9. 

DEPORTATION  OF  IMMIGRANTS. 

See  Constitutional  Ia"w,  2. 

DESIGN. 
See  Contempt  of  Court,   1. 

DEV1S*E. 

See  Will. 

DEVOLITION   OF  ESTATES  ACT. 

Sale  of  liand  by  Administrators — Non- 
concurring  Heir — Consent  of  Official 
Guardian — ^Payment  of  Amount  of 
Share — Debt  of  Heir  to  Estate  — 
Statute  of  Limitations — Right  of  Re- 
tainer —  Payment  into  Court:  Re 
Booth,  503. 

See  Will. 

DIRECTORS. 

See   Company — Parties,    1.   5. 
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DISCHARGE. 
See  Principal  and  Surety. 

DISCONTINUANCE  OP  ACTION. 
See  Lis  Pendenfl,  1. 

DISCOVERY. 

1.  Examination    of   Officer   of    Defendant 

Company — Refusal  to  Answer  Ques- 
tions— MJDtion  to  Strike  out  Defence 
— Motion  to  Compel  Officer  to 
Attend  for  Re-examination  —  Juris- 
diction of  Master  in  Chambers: 
Mc Williams  v.  Dickson  Co.  of  Peter- 
borough, 424. 

2,  Examination  of  Parties — ^Production  of 

Documents — Relevancy  —  Contract — 
Construction  :  Westmoreland  Coal 
Co.  V.  Hamilton  Gas  Light  Co..  817. 

ii.  Inspection  of  Defendants'  Premises — 
Survey  and  Plan— Rule  571:  Helli- 
well  V.  City  Dairy  Co..  480. 

4.  Production  of  Documents — Affidavit  — 

Defunct  Company  —  Accountant : 
Waterall  v.  Union  Petroleum  Co., 
740. 

5.  Production   of  Documents — Affidavit — 

Partnership  —  Account  —  Special 
Agreement  —  Master  and  Servant — 
Profit  Sharing — Statement  Furnished 
bv  Master — Impeaching  for  Fraud  : 
Cuttcn  v.  Mitchell,  497,  552. 

See  Bills  of  Exchange  and  Promissory 
Notes.  2 — Costs.  12 — Defamation.  2 — 
Particulars — ^Pleading,  3.  8. 

DISCRIMINATION. 

See  Municipal  Corporations,  17. 

DISMISSAL    OF    ACTION. 

Failure  to  Proceed  to  Trial — Breach  of 
Undertaking  —  Excuse  for  Delay  — 
Terms — Costs  :  Bayly  v.  Wellington 
Dressed  Meats  Co.,  Hanrahan  v. 
Wellington   Dressed  Meats  Co.,  725. 

S'ee  Judgment,   6,   7— Timber,  3. 

DISORDERLY  HOUSE. 
See  Criminal  Law.  4,  5,  6,  13. 

DISTRESS. 
See  Assessment  and  Taxes,  2. 


DISTRIBUTION  OF  ESTATES. 

1.  Ascertainment  of  Next  of  Kin  of  In- 

testate— Question  as  to  Legitimacy 
of  Half  Brother — Marriage  Laws  of 
Foreign  State — Bigamous  Marriage 
of  Wife  of  Absentee — Statutes — Pre- 
sumptions :  Hunt  V.  Trusts  and  Guar- 
antee Co..   1024. 

2.  Ascertainment  of  Next  of  Kin  of  In- 

testate— Cousins — First  Cousins  once 
Removed:  Re  McEachren,  393;  10 
O.  L.  R.  499. 

See  Will. 

DITCHES    AND    WATERCOURSES 
ACT. 

See  Water  and  Watercourses,  1. 

DIVIDENDS. 

See  Fraud  and   Misrepresentation,   2. 

DIVISION  COURTS. 

1.  Jurisdiction — Ascertainment  of  Amount 

Involved — Action  against  Executors 
de  son  Tort — Declaration  of  Repre- 
sentation —  Preliminary  to  Jurisdic- 
tion :  Re  Dey  v.  McGill.  329;  10 
O.  L.  R.  408. 

2.  Service  of  Summons — Right  of  Plain- 

tiff to  Serve  —  Rights  of  Bailiff— 
Mandamus  to  Clerk :  Re  Wilson  v. 
McGinnis,  140,  ,307 ;  10  O.  L.  R.  98. 

See  Judgment,  1 — Venue,  7. 

DIVISIONAL  COURTS. 

See  Appeal  to  Divisional  Court. 

DOCUMENTS. 

See  Discovery, 

DOWER. 

See   Will,   5,   9. 

DRAINAGE. 

See    Municipal    Corporations,   9-11. 

EASEMENT. 

See    Municipal    Corporations,    10 — Rail- 
way, 9 — Way. 

ELECTION. 

See  Criminal  Law,   12 — Parties.  4. 
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4.  Life — Benefit  Society  —  Alteration  of 
By-law — Change  in  Rates — Validity 
of  Contract — Porwer  to  Vary:  Bart- 
ram  V.  Supreme  Council  of  the 
Royal  Arcanum.  404. 

n.  Lifp — Claim  under  Policy — Time  for 
Making — Extension — Insurance  Act, 
sec.  148  (2),  Construction  of:  Re 
Fallis.  385. 

6.  Life  —  Designation    of   Beneficiaries — 

"  Legal  Heirs  " — ^Tnist— Reservation 
of  Power  of  Revocation  —  Declara- 
tioQ— R.  S.  O.  1&97  ch.  208,  sec. 
159,  sub-sec.  1,  Construction  of  — 
Preferred  Beneficiaries  —  Next  of 
Kin:  Re  Farley,  78;  10  O.  L.  R. 
540. 

7.  Life — Forfeiture    of    Policy    —    Non- 

payment of  Premium^ —  Agent — No- 
tice— Waiver  :  PMwards  v.  Imperial 
Life  Assce  (.'o.  of  Canada,  170. 

See  Attachment  of  Debts.  2.  3 — Princi- 
pal and  Surety — Railway,  11. 

INTEREST. 

See  Appeal  to  Court  of  Appeal,  4  — 
Bankruptcy  and  Insolvency,  ^ — Bills 
of  Exchange  and  Promissory  Notes.  7 
— Broker — Contract.  3 — Judgment,  8 
—Mortgage,  4 — Principal  and  Agent, 
1— Will,  15. 

INTERIM   ALIMONY.    . 

See  Husband  and  Wife,  4. 

INTERNATIONAL  LAW. 

See  Constitutional  Law,  1. 

INTERPLEADER. 

* 

1.  Purchase  Money  of  Land  —  Adverse 

Claims  —  Incumbrance  —  Lis  Pen- 
dens —  Notice  —  Vendor  and  Pur- 
chaser: Moisons  Bank  v.  Eager,  93, 
180;   10  O.   U  R.  452. 

2.  Sheriff — Goods  Exigible  in   Possession 

of  Third  Person — No  Actual  Seizure : 
Brown  v.  Markland  Publishing  Co., 
142. 

3.  Stakeholders  —   Promissory   Notes  — 

Payment  —  Costs:  Miller  v.  Mc- 
Curdy,  433. 

See  ffills  of  Sale  and  ("battel  Mortgages. 

INTOXICATING    LIQUORS. 

S'ee  Constitutional  Law,  1 — Municipal 
Corporations.   4. 


JOINDER  OF  CAUSES  OF  ACTION. 
See  Pleading,  4. 

JOINDER  OF  PARTIES. 

See  Partes. 

JUDGMENT. 

1.  Action    to    Set    aside    Assignment    of 
*    Salary  —  Previous  Garnishing  Pro- 
ceeding   in    Division    Court    —    Re« 
Judicata — Fraud — False    Testimony  : 
Johnston  v.  Barkley,  549. 

2.  Assignment  of  —   Notice  —  Set -off  of 

Af  tier-acquired  Judgment  against 
Assignor :     Black  v.  Leitch.  38(t. 

3.  Foreign  Judgment — Action  on — Plead- 

ing —  Defence — False  Testimony  in 
Foreign  Court — ^Jurisdiction  of  For- 
eign Court — Counterclaim — Original 
Cause  of  Action — Jury  Notice:  Hal- 
lock  V.  Orillia  Export  Lumber  Co., 
597. 

4.  Motion    to    bet    aside    Consent    Judg- 

ment —  Jurisdiction  of  Master  in 
Chambers — Third  Party  Notice  after 
Judgment :  McLean  v.  Canadian  Pa- 
cific R.  W.  Co.,  3G8. 

5.  Motion  to  Set  aside  Default  Judgment 

— Defence  on  Merita — Delay  in  Mov- 
ing— Terms — Costs  :  Gillard  v.  Mc- 
Kinnon,   365. 

6.  Motion  to  Set  aside  Default  Judgment 

— Slip  of  Solicitor — Jurisdicrtion  of 
Master  in  Chambers — Dismissal  of 
Action  —  Relief  —  Terms:  Muir  v. 
Guinane,  (H;  10  O.  L.  R.  367. 

7.  Master  to  Set  aside  Order  Dismissing 

Action  —  Default  of  Se<'urity  for 
Costs— Rule  1203:  Sparnjw  v  Blue 
Ribbon   Theatrical   Co.,  389. 

8.  Summary      Judgment  —  Action      for 

Mortgage  Aloney — Defence  —  Agree- 
ment to  Postpone  —  Unconditional 
Leave  do  Defend — Writ  of  Summons 
— Special  Indorsement  —  Interest : 
McGavin  v.  Campbell,  94. 

9.  Summary   Judgment — Action   on    Rills 

of  Exchange — Defence — Illegal  lity — 
Powers  of  Company :  Canada  Per- 
manent and  \yestern  Canada  Mort- 
gage Corporation   v.  Hriggs.   180. 

10  Summary  Judgment — Action  on  Bills 
of  Exchange — Indorsement — Collater- 
al Agr«»<Miient — Failure  to  Establish 
—  Correspondence :  imperial  Hank 
of  Canada  v.  Tuckett,   121.    161. 
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JUDGMENT  DEBTOR — LETTEB8  OF  ADMINISTRATION. 
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11.  Summary  Judgment  —  Recovery  of 
roBsession  of  Land — Action  by  As- 
signee of  Mortgagee — Unconditional 
Leave  to  Defend:  Hall  v.  Barclay, 
1»76. 

12.  Summary  Judgment  —  Rule  608 — 
I^romissory  Note — Defence — ^Abaence 
of  Con8ideratk>n  —  UnconditicMial 
Leave  to  Defend:  Boehmer  v.  Boeh- 
mer,  348. 

13.  Summary  Judgment — Rule  616 — Pay- 

ment into  Court — Money  Demand — 
Acceptance  of  Amount  Paid  in  but 
not  in  Full — ^Leave  to  Proceed  for 
Balance — Pleading  —  Separation  (»f 
Issues:  Barry  v.  Torontx)  and  Nia- 
gara Power  Co..  741,  935. 

See  Appeal  to  Divisional  Court.  3 — ^As- 
sessment aod  Taxes,  3 — ^Dismissal  of 
Action— Attachment  of  Debts— Rail- 
way, 3 — Set-off. 

JUL<}MENT  DEBTOR, 

Garnishee — Order  for  Payment — Exam- 
ination of  Debtor  of  Garnishee  — 
Rules  835.  903,  904:  Roaf  v.  Ditzel, 
981. 

See  Attachment  of  Debts. 

JUDICIAL  SALE. 

See  Sale  of  Land. 

JURISDICTION. 

See  Appeal  to  Court  of  Appeal — Con- 
stitutional Law  —  Costs.  3  —  Crim- 
inal Law,  1,  8,  11  —  Discovery, 
1 — Division  Courts — Evidence,  3,  7— 
Judgln^t,  3,  4,  6 — ^Local  Jud^e — 
Railway,  3  —  Reference,  1  —  Ship — 
Tnspass  to  Land — Writ  of  Summons. 

JURY. 

See  Damages,  2,  5 — Master  and  Servant, 
4,  5,  7,  10,  11,  13-17— Negligence,  1, 
2,    3  — Railwiay,    14  —  Sedudtion  ♦— 
Street  Railways.   8,   10— Trial. 

JURY   NOTICE. 

See  JudgHiPnt,  3 — Venue,  1. 

JUS  TERTII. 

See  Timber,  3. 

JUSTICE    OF    THE    PEACE. 

See  Criminal  Law,  1. 


KEEPING  COMMON  BAWDY 
HOUSE. 

See  Criminal  Law,  4,  5. 

KEEPING  COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  8. 

KEEPING  COMMON  GAMING 
HOUSE. 

See  Criminal  Law,  13. 

LABOUR. 

See  Work  and  Labour. 

LABOUR  UNION. 

See  Master  and  Servant,  19. 

LACHES. 

See  Contract,  7 — Deed,  2 — Dismissal  of 
Action — Lis  Pendens,  2 — ^Mortgage,  3 
—Pleading,  9— Practice. 

LANDLORD   AND   TENANT. 

1.  Breach  of  Covenant — Quiet  Ehiio3rmont 

— Eviction  —  Covenant  not  to  Sub- 
let— Forfeiture — Waiver :  Armstrong 
V.  Canada  Co.,  888. 

2.  Lease   —   Reformation    —   Injury    to 

Premises  —  Waste  —  Injunction— 
Evidence — ^Appeal:  Klees  v.  Domiii- 
ion  Coat  and  Apron  Co.,  200. 

See  Limitation  of  Actions,  2. 

LEASE. 

See  Company,  3 — ^Landlord  and  TBoant. 

LEAVE  AND  LICENSE. 

See  Water  and  Watercourses,  4 — ^Way, 
14. 

LEGACY. 

See  Costs,  2— Will. 

LEGISLATURE. 

See  Constitutional  Law. 

LEGITIMACY. 

t 

See  Distribution  of  Instates,  1. 
LETTERS   OF  ADMINISTRATION. 
See  Master  and  Servant.  12. 
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LETTERS   PATENT. 
See  Company,  4. 

LETTERS  ROGATORY. 
See  Evidence,  3. 

LIBEL. 
See  Costs,  4 — Defamation. 

LICENSE. 

See  Account,  1,  '6 — Municipal  Corpora- 
tions, 4 — Timber. 

LIEN. 

See  Bankruptcy  and  Insolvency,  2  — 
Company,  IS^ Mechanics'  Liens — Re- 
ference. 1 — Set-ol — Ship,  3 — Solicitor. 

LIFE    INSURANCE. 

See  Insurance. 

LIMITATION    OF    ACTIONS. 

1.  Promissory  Note  —  Payment  on  Ac- 

count— Conflict  as  to  Source  of  Pay- 
ment— Evidence — Inference :  Gerol- 
amy  v.  Cameiion,  425. 

2.  Real  Properly  Limitation  Act — ^Acqui- 

sition of  Title  by  Possession — Ten- 
ancy —  Assessment  Rolls  —  Rent — 
Ejectment:  Coulter  v.  Rockwell, 
537. 

3.  Real  Property  Limitation  Act — Mort- 
,    gagee  in   Possession  for   10  Years — 

Service  of  Notice  of  Sale  ion  Mort- 
gagors after  10  Years — ^Acknowledg- 
ment— Notice  Signed  by  Agent — Re- 
demption:   Shaw  V.  Coulter.  55. 

See  Account,  1 — Devolution  of  Estates 
Act  —  Executors  and  Administrators, 
1 — ^Mortgage,  2  —  Pleading,  5— Rail- 
way, 13,  17. 

LIQUIDATOR. 

See  Company. 

LIQUOR  LICENSE  ACT. 

See  Constitutional  Law,  1  —  Municipal 
Corporations.  4. 

LIS  PENDENS. 

1.  Motion  to  Vacate — ^Action  by  Simple 
Contract  Creditor  to  Set  aside  Waiv- 
er of  Agreement  for  Sale  of  Land — 
Attachment  of  Debts  —  Discontinu- 
ance of  Action  —  Costs :  Green  v. 
Temple,  15. 

VOL.  VI.  o.w.R. — 5 


2.  Miotion  to  Vacate — ^Action  for  B«quit- 
able  Execution — ^Notice  of  Execution 
in  Sheriff's  Hands — ^Delay  in  Prose- 
cution of  Action — Costs  of  Motion : 
Barwick  v.  Radford,  583. 

See  Interpleader,  1. 

LOCAL  JUDGE. 

Jurisdiction  in  Chambers — Reference  of 
Motion  to  Master  in  Chambers :  Ma- 
hioney  v.  Welsh,  18. 

LOCAL  MASTER. 
See  Evidence,  3,  7. 

LOCAL  OPTION. 
See  Municipal   Corporations,  5. 

MAINTENANCE. 

See  Parent  and  Child  —  Railway,  2 — 
Will,  10. 

BiALICB. 

See  Constable  —  Defamation  —  Master 
and  Servant,  19. 

Sf  ALICIOUS  PROSECUTION. 

Excessive  Damages  —  New  Trial :  Lee  v. 
Taylor,  332. 

MANDAMUS. 

See  Company,  4 — Division  Courts,  2 — 
Municipal  Corporations.  12  —  Street 
Railways,  2. 


MARITIME  LAW. 


See  Ship. 


MARRIAQE. 


See  Distribution  of  Estates.  1 — Master 
and  Servant,  12. 

MASTER  AND  SERVANT. 

1.  Contract  of  Hiring  —  Publication  of 

School  Books  by  Master — ^Production 
and  Adaptation  by  Servant — Origi- 
nal Work— 'Property  and  Benefit  of 
Master — Conflicting  Evidence — Pro- 
fits: Campbell  v.  George  N.  Morang 
&  Co.   (Ltd.),  901. 

2.  Disclosure    by    Servant    of    Master's 

Business  Contracts — ^Use  in  another 
Action— Partnership  —  Injunction  : 
Mitchell  V.   McKwizie.  564. 
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3.  Injury  to  ServaDt  —  Employment  of 

Child  under  14  in  Factory — Factor- 
ies Act — Misrepresentation  of  Age — 
Duty  of  Employer  to  Inquire — 
Negligence — ^Dangerous  Machinery — 
Warning — **  Ways  " — Case  for  Jury : 
Mcintosh  V.  Firstbrook  Box  Co., 
237;   10  O.  L.  R.  526. 

4.  Injury     to     Servant  —  Negligence  — 

Breach  of  Factories  Act — Questions 
for  Jury  —  Costs:  Ackerknecht  v. 
McBrine,  720. 

5.  Injury    to   Servant — Negligence — Con- 

tributory Negligence  —  Volenti  non 
Fit  Injuria  —  Findings  of  Jury  — 
Nonsuit:  Keiller  v.  John  Inglis  Co., 
334. 

6.  Injury  to  Servant — Negligence — Duty 

to  Servant — Defective  Appliances — 
New  Trial:  Uylaki  v.  Dawson, 
Gyorgy  v.  Dawson,  569. 

7.  Injury  to  Servant  —  Negligence — ^De- 

fective Appliances  —  Findings  of 
Jury — Evidence  of  no  Previous  Acci- 
dent —  Contributory  Negligence  — 
Damages:  O^mmerford  v.  Empire 
Limestone   Co.,   1018. 

8.  Injury  to  Servant  —  Negligence — Ex- 

plosion of  Boiler  in  Boiling  Mill — 
Defective  Appliances  —  Reasonable 
Care  —  Common  Law  Liability — In- 
competence of  Fellow  Servant — 
Workmen's  Compensation  Act  — 
Damages:  Woiods  v.  Toronto  Bolt 
and  Forging  Co..  Dunsford  v.  Toron- 
to Bolt  and  Forging  Co.,  637. 

9.  Injury     to     Servant  —  Negligence — 

Workmen's  Compensation  Act — Lia- 
bility at  Common  Law  —  Personal 
Negligence — Employment  K>f  Compe- 
tent Foreman :  Belmont  v.  Smart 
Manufacturing  Co.,  942. 

10.  Injury  to  Servant — Proximate  Cause 
— Neglijrence  —  Contributory  Negli- 
gence— Findings  of  Jury  :  Lennon  v. 
Canadian  Niagara  Power  Co.,  885. 

11.  Injury  to  Servant — Workmen's  Com- 
pensation Act — Negligence  of  Fellow 
Servant  —  Peraon  to  whose  Orders 
Plaintiff  Bound  to  Conform  —  Evi- 
dence— Findings  of  Jury — ^Damages 
— Division— Claim  of  Father  of  In- 
fant Plaintiff  for  Medical  Expenses: 
Shea-  V.  John  Inglis  Co.,  962. 

12.  Injury  to  Servant  and  Consequent 
Death — Action  under  Fatal  Accidents 
Act — Status  of  Supposed  Widow — 
Evidence  of  Marriage — Right  of  Ac- 
tion  as  Administratrix — ^Letters   Is- 


sued Pendente  Lite  —  Release  of 
Claim — Improvidence  —  Invalidity — 
Retention  of  Money  Paid  to  Obtain 
Release — Bar — Payment  into  Court 
— ^Aasessment  of  Damages  —  Mother 
of  Deceased — New  Trial:  Doyle  t. 
Diamond  Flint  Glass  Co.,  207;  10 
O.  L.  R.  567. 

13.  Injury  to  Servant  and  Consequent 
Death — Negligence — Defect  in  Ways 
— Contributory  Negligence  —  Course 
of  Employment  —  Sunday  Work — 
Jury  —  Nonsuit:  Hopkins  v.  Bar- 
chard,  330. 

14.  Injury  to  Servant  and  Consequent 
Death  —  Negligence — Duty  to  Case 
Shaft  —  Evidence  —  Jury  —  New 
Trial:    Cameron  ▼.  Douglass,  673. 

15.  Injury  to  Servant  and  Consequent 
Death  —  Negligence  —  Workmen's 
Compensatioa  Act  —  Defect  in  En- 
gine —  Repair — Inspection  —  Rea- 
sonable Care — Person  Intrusted  by 
Master  with  Duty  of  Providing  Pro- 
per Appliances — Evidence  for  Jury — 
New  Trial:  Schwoob  v.  Michigan 
Central  R.  W.  Co..  630. 

16.  Injury  to  Servant  and  Conaeqaent 
Death  —  Negligence  —  Workmen's 
Compensation  Act — Person  Intrusted 
with  Superintendence  —  Evidence  — 
Case  for  Jury :  Randall  v.  Shier,  394. 

17.  Injury  to  Servant  and  Consequent 
Death — Ne^lgence — Railway  —  Sig- 
nals —  Warning — Findings  of  Jury  : 
Basso  V.  Grand  Trunk  B.  W.  Co., 
172,  883. 

18.  Injury  to  Third  Person  by  Negli- 
gence of  Servant — Scope  of  Employ- 
ment —  Railway  —  Sectionmen  — 
Piling  Ties  on  Railway  near  Croes- 
ing  —  Nuisance — New  Trial:  For- 
sythe  V.  Canadian  Pacific  R.  W.  Co., 
242 ;  10  O.  L.  R.  73. 

19.  E*rocuring  Breach  of  Contract — Ac- 
tionable Wrong — ^Damages — Injunc- 
tion— Necessity  for  Shewing  Malice 
— Justification  —  Rules  of  Labour 
Union:  Branch  ▼.  Roth,  345;  10  O. 
L.  R,  284. 

20.  Sharing  Profits — Special  Agreement 
— Statement  Furnished  by  Employer 
— Impeaching  —  Actual  Fraud — Ac- 
count—R.  S.  O.  1807  ch.  157,  sec.  3 : 
Cutten  V.  Mitchell,  629. 


S'ee  Damages,   1 — ^Discovery, 
pal  and  Surety. 


-Princi- 
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MASTER  IN  CHAMBERS. 

See  Discovery,  1  —  Evidence,  7 — Judg- 
ment, 4,  6— -Local  Judge. 

MASTER'S  OFFICE. 
See  Evidence,  1. 

MAYOR. 
See  Municipal  Corpiorations,  12. 

MECHANICS'  LIENS'. 

1.  Liability  of   Owner  —  Admission    of 

Claim — Costs — Payment  into  Court 
— Discharge  of  Lien :  Gold  Medal 
Furniture  Co.  v.  Craig,  954. 

2.  Lien-holders — Mortgagees-^Priority — 

Increased  Selling  Value  of  Land — 
Agreement  —  Construction  :  Boake 
Manufacturing  Co.  v.  McCrimmoQ, 
979. 

3.  Material  Men — Materials  Supplied  on 

Credit  of  Owner — Liability  —  Oral 
Agreement  —  Privity  or  Consent — 
Request :    Slattery  v.  Lillis,  543. 

MENTAL  SHOCK. 

See  Damages,  5 — Negligence,  6. 

MERGER. 

See  Mortgage,  2. 

MISREPRESENTATIONS. 

See  Fraud  and  Misrepresentation. 

MONEY  IN  COURT. 

See   Annuity — Costs,    2 — Mortgage,   5 — 
Solicitor. 

MORTGAGE. 

1.  Assignment  —  Amount   Due  —  Evi- 

dence— Action  on  Ovenant — Costs  : 
Weber  v.  Oberholtzer,  111. 

2.  Conveyance  of  Equity  of  Redemption 

to  Mortgagee — Merger — Intention — 
Evidence — Statuto  of  Limitations — 
Vacant  Land  —  Legal  Estate — Ack- 
nowledgments in  Writing — Dictated 
Letters  -^  Costs:  Rogers  v.  Brann, 

3.  Foreclosure  —  Action  —  Parties  — 

Dtevisee  of  Deceased  Mortgagor — 
Executors — Jjoint  Assignees  of  Mort- 
gage— Death  of  One — Action  by  Sur- 
vivor -*-  Trustees  —  Objection  — 
Laches — Action  to  Open  Foreclosure : 
Plenderleith  v.  Smith.  389. 


4.  Interest  —  Payment — ^Agent  of  Mort- 

fagee  Advancing  Money  to  Make  up 
nterest  Unpaid — Dual  Character  of 
Agent:  Glascott  v.  Cameron,  3(5;  10 
O.  L.  R.  399. 

5.  Sale — Purchase  Mioney — Default — De- 

ficiency— ^Money  in  Court — Payment 
out:    Campbell  v.  Crail.  933. 

6.  Sale  under  Power — Surplus  Proceeds 

— Distribution  —  Priorities  —  Re- 
ceiver— Second  Mortgagee — Claim  of 
Receiver  —  Reference  —  Report  — 
Order  of  Judge — Res  Judicata — Es- 
toppel:    Milloy  V.  McClive,  800. 

See  Evidence,  1 — Judgment.  8.  11 — 
Limitation  of  Actions,  3 — Mechanics' 
Liens.  2— Pleading,  1,  9— Will,  11. 

MORTMAIN. 

See  Will,  23. 

MUNICIPAL  CORPORATIONS. 

1.  'Acquisition  of  Lands  at  Tax  Sale — 

Tenders  —  Resolution  of  Council — 
Action  to  Restrain  Sale  —  Reasons 
for  Accepting  Lower  Tender  —  In- 
sufficiency :  Phillips  V.  City  of  Belle- 
ville, 1. 

2.  Arbitration  —  Expropriation  of  Toll 

Road — County  Corporation— Costs-— 
Liability  of  Township  Corporations 
—  Defendants  Severing:  United 
Counties  of  Northumberland  and 
Durham  v.  Townships  of  Hamilton 
and  Haldimand,  814. 

3.  By-law — Establishment    of    Municipal 

Electric  Light  Plant — Issue  of  De- 
bentures— Voting  on  By-law — Irre- 
gularities —  Defective  Publication — 
Failure  to  Appoint  Day  for  Final 
Consideration  by  Council — Curative 
Provisions  of  Municipal  Act — Spe- 
cial Act:  Re  Cartwright  and  Town 
of  Napanee,  77^. 

4.  By-law  —  Limitation  of  Number  of 

Tavern  Licenses  and  Prescribing  Ac- 
commodation— Liquor  License  Act — 
Special  Meeting  of  Council — Notice 
of — Objections  to  Procedure — Valid- 
ity of  By-la^v :  Re  Caldwell  and 
Town  of  Gait,  340. 

5.  By-law — Local  Option  —  ApprovaJ  of 

Elt'ctors — Right  of  Council  to  Reject 
By-law — IVocedure  at  Council  Meet- 
ings— Statute,  Imperative  or  Direi-- 
tory — Right  to  Reconsider  and  Adopt 
Rejected  By-law,:  Re  Dewar  and 
Township  of  East  \villiams,  180;  10 
O.  L.  R.  4(i:5. 
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6.  By-law — Supply  of  Electric  Light  by 

Village  to  l  bounty  House  of  Refuge — 
Necessity  for  Submwsion'to  Electors 
— Extraordinary  Expenditure  :  Ccrun- 
ty  of  Grey  v.  Village  of  Markdale, 
978. 

7.  Closing  Street  —  Damage  to  Property 

Abutting  —  Deprivation  of  Access — 
Other  Access  —  Quantum  of  Dam- 
ages :  Re  Tate  and  City  of  Toronta, 
670. 

8.  Construction  of  Sidewalks  —  By-law 

Authorizing  Issue  of  Debentures  to 
Pay  for  Work — ^Time  for  Comple- 
tion— Specified  Width  —  Injunction 
— ^D^mage  to  Property  —  Remedy  — 
Arbitration :  Cleary  v.  City  of  Wind- 
sor, 192 ;  10  O.  L.  R.  333. 

9.  Drainage  —  By-law  —  Assessment  of 

Owners  to  Pay  Damages  and  Coerts 
before  Benefit  By-law  Passed — 
Drainage  Act,  sec.  95:  Re  McClure 
and  Township,  of  Brooke,  1021. 

10.  Drainage  —  Destruction    of    Water 

Privilege  —  Easement  —  Compensa- 
tion —  Declaratory  Order — Injunc- 
tion:  Re  Farrand  and  Townships  of 
Morris  and  Qrey,  686. 

11.  Drainage — Injur>'  to  Land  and  Crops 
— Overflow  of  Water  —  Inefficient 
Operation  of  Pumping  Plant  —  Ap- 
poiutment  of  Engineer  and  Commis- 
sioner of  Works  —  Construction  of 
Works — Negligent  Operation — Want 
of  Repair  —  Provisions  of  Drainage 
Act  —  Damages — Costs — Source  of 
Payment  —  Drainage  Area — General 
Funds  of  Municipality:  Br/idley  v. 
Township  of  Raleigh.  267.  10  O.  L. 
R.  201. 

12.  Ma-vior — Refusal  to  Sign  By-law  and 
Contract — ^Mandamus — Stay  to  En- 
able Ratepayer  to  Bring  Action — 
Demand  and  liefusal  —  Other  Re- 
medy:  Re  Kennedy  and  Boles,  836. 

13  Purchase  and  Snle  of  Electrical  En- 
ergy— Powers  of  Corporation— Spe- 
cial Act  —  Construction  :  Ottawa 
Electric  Co.  v.  City  of  Ottawa,  030. 

14.  Purchase  of  Land  for  Industrial 
Farm — ^D^livery  and  Registration  of 
Conveyance  —  Refusal  to  Pay  Pur- 
chase Money — Executed  Contract  — 
Deed  of  Re-conveyance  —  By-law — 
Statute  of  Frauds — Powers  of  Cor- 
poration —  Extraordinary  Expendi- 
"ture  —  Estimate  —  Assessment: 
Macartney  v.  County  of  Ilaldimand. 
805. 


15.  Regulation  of  Cabs  —  S'taiidinr  in 
Streets — Engagement  by  Hotel  Com- 
pany —  Nominal  Consideration — 
Agreement  —  Validity  —  Convictioo 
— Appeal:  Rex  v.  Maber.  247;  10 
O.  L.  R.  102. 

16.  Township  Bridge  Crossing  River — 
Maintenance  and  Repair  —  Use  by 
Inhabitants  of  other  Municipalities 
— County  Bridge  —  DeclaTation  -- 
Order  —  Appeal  —  Apportionment 
of  Cost  of  Maintenance  and  Repair: 
Re  Township  of  McNab  and  Otionty 
of  Renfrew,  523. 

17.  Waterworks— Water  Rates— Equality 

— Discrimination  against  Brewers 
and  Distillers:  Hamilton  Distillery 
Co.  V.  City  of  Hamilton,  Hamilton 
Brewery  Co.  v.  City  of  Hamilton. 
143;  10  O.  L.  R.  280. 

See  Assessment  and  Taxes — Contract, 
7 — Negligence,  4 — Nuisance  —  Rail- 
way, 2,  3,  6,  16— Street  Railways- 
Water  and  Watercourses,  4 — Way. 

MURDER. 
See  Criminal  Law,  7. 

NEWLIGBNCE. 

1.  Collision  between  Street  Car  and  Fire 

Waggon — Injury  tx>  Person  on  Wag- 
gon— Excessive  Speed — Contributory 
Negligence — Findings  of  Jury:  Ar- 
dagh  v.  Toronto  R.  W.  Co.,  »4. 

2.  Electricity — Use  of  Pole  by  Stranger 

—  Liability  —  Findings  of  Jury  — 
Cause  of  Action — Claim  of  Wife  for 
Injury  to  Husband:  Randall  v,  Ot- 
tawa Electric  Co.,  913. 

3.  Leaving     Unguarded     Hole     in      Ice 

Formed  upon  Navigable  Water — 
Evidence  of  Negligence  —  Death  of 
Person  Walking  over  Ice — Cause  of 
Death — ^Absence  of  Direct  Proof — 
Contributory  Negligence  —  Findingb 
of  Jury:  Plouffe  v.  Canada  Iron 
Furnace  Co.,  500. 

4.  Navigable  River — Erection   of  Bridge 

-j-Oounty  Corporation  —  Leaving 
Sunken  Piles  in  River  —  Injury  to 
Ship  —  Contributory  Negligence  — 
(Conflicting  Evidence  —  Findings  of 
Trial  Judge :  McAuliffe  v.  Countv  of 
Wellaud,  819. 

5.  Street  Railway— Electric  Shock— FaU 

from  Car — Damages — Mental  Shock 
— Evidence  —  Improper  Admission — 
Excessive  Damages  —  New  Trial — 
Costs:  Lewis  v.  Toronto  R.  W.  Co. 
1029. 
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See  Defamation.  1  —  Master  and  Ser- 
vant —  Railway — Street  Railways — 
Trial,  1 — Water  and  Wateroaurses,  2 
—Way. 

NERVOUS  SHOCK. 

See  Damages.  5 — Negligence,  5. 

NEW  TRIAL. 

See  Appeal  to  Court  of  Appeal,  5 — 
Criminal  9  —  Damages,  2,  3,  4  — 
Fraudulent  Conveyance,  1 — Malicious 
Prosecution  —  Master  and  Servant, 
6,  12,  14,  15,  18  —  Negligence.  5— 
Railway,  4— Street  Railways,  7. 

NEWSPAPER. 

See  Costs.  4 — Defamation,  1. 


v^j?  J?  ICIAL  GUARDIAN. 


See  Costs,  2 
Act. 


NEXT  OF  KIN. 

See   Distribution   of  Estates 
ance,  6. 


Insur- 


NON-REPAIR  OF  HIGHWAY. 

See  Way, 

NONSUIT. 

See  Defamation,  1  —  Master  and  Ser- 
vant, 5.  13  —  Railway,  14  —  Street 
Railways,  7— Trial,  1. 

NOTICE. 

See  -Deed.  2 — Insurance,  7 — Interplead- 
er. 1 — Judgment.  2 — Lis  Pendens.  2 
— Partnership,  3 — Pledge  —  Practice 
—Railway.  9,  10— Street  Railways, 
2— Way,  6. 

NOTICE  OF  ACCIDENT. 
See  Way,  10. 

NOTICE  OF  SALE. 

See  Limitation  of  Actions,  3. 

NUISANCE. 

Conf^truction  of  Ri->ad — Flooding  Neigh- 
bouring Land  —  Accumulation  and 
Discharge  of  Water — ^Damages — In- 
junction —  Scope  of  —  Culverts — 
Municipal  Corporation  :  Taylor  v. 
Township  of  Collingwood,  281;  10 
O.  L.  R.  182. 

See  Master  and  Servant.  18. 


Devolution  of  Estates 
OPINION  EVIDENCE. 


See  Evidence,  4. 

PARENT  AND  CHILD. 

Conveyance  of  Land  by  Father  to  Son — 
Undue  Influence — ^Absence  of  Inde- 
pendent Advice — Improrvidence — ^An- 
nuity-—Covenant  for  Maintenance — 
Consideration — Absence  of  Power  of 
Revocation :     Delisle  v.  Delisle,  796. 

See  Deed,  2 — Executors  and  Administra- 
tors. 1 — Husband  and  Wife,  2— Mas- 
ter and  Servant,.  11. 

PARLIAMENT. 

See  Constitutionai  Law. 

PARLIAMENTARY  ELECTIONS. 

See  Penalty. 

PARTICULARS. 

Statement  of  Claim — Conversion  of  Logs 
— 'Pleading  over — Trial  —  Examina- 
tion for  Discovery  —  Damages: 
Cleveland-Sarnia  Co.  v.  Miers,  780. 

See  Defamation.  2 — Pleading,  3,  8. 

PARTIES. 

1.  Action   by     Shareholder    of   0>mpa'ny 

against  Directors — Account  of  Pro- 
fits— Addition  of  Company — Amend- 
ment:    Meyers  v.  Cain,  834. 

2.  Addition    of   Defendants — Partnership 

— Persons  Interested— Mining  Ven- 
tures— Cautioner:  McLeod  v,  Daw- 
son, 487. 

3.  Joinder  of  Defendants — Causes  of  Ac- 

tion— Municipal  Act,  sec.  609 — Rule 
186:  Raines  v  City  of  Woodstock, 
601. 

4.  Joinder  of  Defendants — Joint  or  Sev- 

eral Liability  —  Causes  of  Action  — 
Separate  Torts — Election  :  Grandin 
v.  New  Ontario  S.S.  Co.  and  Cana- 
dian Northern  R.  W.  Co..  521,  553. 

5.  Motion  to  Add  Co-plaintiflP  —  Share- 

holder in  Company — Action  against 
Company  —  Estoppel  —  Conduct  as 
Director — Refusal  to  Add  another 
Sliareholder :  Stickney  v.  Buckel, 
469,  522. 
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6.  Third    Parti«8 — Ordei*    Allowing    Ser- 

vice of  Third  Party  Notice — Time 
for  Moving  to  Discharge — Waiver  by 
Appearance  —  Objection  Taken  on 
Motion  for  Directionij  as  to  Trial: 
Donn  V.  Toronto  If>rry  Co.,  920, 
973. 

7.  Third  Parties  —  Procedure — Delay  — 

Discharge  at  Order — Costs  :  Louth 
V.  Riley,  769. 

See  Assessment  and  Taxes,  2,  3 — ^At- 
tachment of  Debts,  4 — Bankruptcy 
and  Insolvency,  1 — Company.  3 — Con- 
tract, 2 — ^Costs.  5 — Fraudulent  Con- 
veyance. 1 — Mortgage,  3 — Street  Kail- 
ways,  5— Will,  25. 

PARTITION. 

See  Will.  14. 

PARTNERSHIP. 

1.  Dissolution  —  Claims  against  With- 

drawing Partner — ^Moneys  of  Firm 
Used  for  Private  Purpi3ses-^Sale  of 
Interest  without  Deduction :  Greig 
V.  Macdonald,  342. 

2.  Evidence   to   Establish    —   Registered 

Declaration— R.  S.  O.  1897  ch..  152 
— Application  to  Banking  Business 
— Partnership  in  Fact — Estoppel  — 
Holding  out  —  Character  in  which 
Moneys  Received  —  Misapplication — 
Following  Moneys :  Town  of  Oak- 
ville  V.  Andrew,  454. 

3.  Liability    of     Reputed     Partner    for 

Moneys  Deposited  with  Co-partner 
and  Misappropriated  —  Private 
Bankers  —  Notice:  Ontario  Silver 
and  Antimony  Co.  v.  Andrew,  63. 

See  Account,  1 — Arbitration  and  Award, 
1 — Discovery,  5  —  Master  and  Ser- 
vant. 2— Parties,  2— Pleading.  2,  6— 
Writ  of  Summons,  6. 

PASSENGERS. 

See  Railway — Street   Railways. 

PATENT  FOR  INVENTION. 

See  Acoount,  1 — Pleading,  4 — Venue,  5. 

PATENT  FOR  LAND. 

See  Crown — Fraud  and  Misrepresenta- 
tion,  1 — Railway,  3 — Timber,  2. 

PAYMENT  INTO  COURT. 

See  Devolution  of  Estates  Act  —  Judg- 
ment, 13 — Master  and  Servant,  12 — 
Mechanic;^'  Liens.  1. 


PAYMENT  OUT  OF  COURT. 

See   Bills   of   Sale   and   Chattel    Mort- 
gages— Costs.  2 — Mortgage,  5. 

PENALTY. 

Di8quali6ed  Person  Voting  at  Election — 
Ontario  Election  Act — Pmstmafiter 
in  City — Sub-postmaster — Poet  Office 
Act:  Lancaster  v.  Sliaw,  316;  10 
O.  L.  R.  604. 

See  Criminal  Law,  8 — Street  Railways, 
11. 

PENSION. 

See  Benefit  Society. 

PERJURY. 
See  Criminal  Law,  9,  10. 

PERSONATION. 
See  Criminal  Law*.  10. 


PLACE  OF  TRIAL. 
See  Venue. 

PLAN. 
See  Discovery,  3. 

PLEADING. 

1.  Counterclaim  —  Exclusion  —  Incon- 

venience— Delay  —  Mortgage  Action 
—Counterclaim  for  Wrongful  Sei- 
zure and  Sale  of  Goods — ^Fonun : 
Imperial  Bank  of  Canada  v.  Martin, 
485,  824. 

2.  Statement    of    Claim    —    Alternative 

Claim  —  Embarrassment  —  Partner- 
ship: Hives  V.  Pepper,  713. 

8.  Statement  lof  Claim  —  Illegal  Trade 
Combination  —  Prefatory  Statements 
— Embarrassment — ^Damages  —  Par- 
ticulars —  Discovery  —  Privilege: 
Grocers,  Wholesale  Oj.  v.  Beckett, 
531. 

4.  Statement  of  Claim  —  Joinder  of 
Causes  of  Action  —  Introductory 
Statements — Libel — Special  Damage 
— Infringement  of  Several  Patents 
for  Inventions  —  Company — Wrongs 
before  Incorporation :  Copeland- 
Ohatterson  Co.  v.  Business  Systems 
Limited,  555. 
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5.  Statement  of  Claim — Non-conformity 
with  Writ  of  Summons — Statute  of 
Limitations :    Muir  v.  Guinane,  383. 

d.  Statement  lof  Claim — Non-conformity 
with  Writ  of  Summons — Action  Be- 
gun by  Co-partnerf^hip — Statement  of 
Claim  in  Name  of  Incorporated  Odm- 
pany:  Muir  v.  Guinane^  844. 

7.  Statement  of  Defence — Amendment — 

Stotute  of  Frauds  —  Terms — Cost*  : 
McLeod  V.  Crawford.  797. 

8.  S'tatement    of    Defence — Contributory 

Negligence — Particulars —  Postpone- 
ment till  after  Discovery :  Kelly  v. 
Martin,  141. 

9.  Statement  of  Defence  —  Motion   for 

Leave  to  Add  New  Defence — Mort- 
gage Action — Illegal  Consideration- 
Bank — Future  Advances — Affidavits 
of  Merits — Delay :  Imperial  Bank  of 
Canada  v.  Martin,  736.  824. 

See  Appeal  to  Divisional  Court,  1  — 
Costs,  9 — Defamatiion,  2 — Judgment, 
3,  13  —  Particulars — Practice— Tres- 
pass to  Land — Venue. 

PLEDGE. 

Shares — Advances  by  Brokers — Margins 
— Speculative  Shares — Fall  in  Price 
— Sale  without  Notice  to  Customer 
— Damages — Measure  of  —  In  teuton 
of  Customer  to  Retain  Shares  — 
Price  at  Time  of  Trial — ITnreason- 
able  Delay  in  Objecting  to  Sale: 
Amea  v.  Sutherland,  20 :  9  O.  L.  R. 
631. 

See  Broker. 

POLICE   MAGISTRATE. 

See  Constitutional  Law,  1  —  Criminal 
Law,  1. 

POLICE    OFFICER. 

See  Benefit   Society — Constable. 

POSTMASTER. 

See  Penalty. 

PO&TPONBMJ3NT. 

See  Trial,  2. 

POWER   OF   APPOINTMENT. 

See  Will.  24.  25. 


PRACTICE. 

Noting  Pleadings  Closed — Long  Delay  in 
Proceeding  with  Action  —  Presump- 
tion of  Abandonment  —  Notice  to 
Parties  Affected:  Radford  v.  Bar- 
wick,  765. 

fifee  Account,  2  —  Annuity — Appeal  to 
Court  of  Appeal — Appeal  to  Divisional 
Court — ^Appeal  to  Supreme  Court  of 
C*anada — Arbitration  and  Award  — 
Arrest — Assessment  and  Taxes,  3 — 
Attachment  of  Debts  —  Bankruptcy 
and  Insolvency — Bills  of  Sale  and 
Chattel  Mortgages  —  Contempt  of 
Court — Costs — Defamation.  2  —  De- 
volution of  Estates  Act — Discovery — 
Dismissal  of  Action — Division  Courts 
— Evidence — Executors  and  Adminds- 
trators^  2  —  Fraudulent  Conveyance, 
4 — Husband  and  Wife,  4 — Interpleaded 
— Judgment — Judgment  Debtor  —  Lis 
Pendens — liocal  Judge  —  Mechanics' 
Liens,  1 — Mortgage,  3 — Particulars — 
Parties — Pleading — Reference  —  Sale 
of  Land — Set-ol — S:>licitor — Trespass 
to  Land  —  Trial  — -  Venue— Writ  of 
Summons. 

PREFERENCE. 
See  Bankruptcy  and  Insolvency. 

PRESCRIPTION, 
b'ee  Way. 

PRESUMPTION. 

Bee  Bankruptcy  and  Insolvency — ^Dis- 
tribution of  Estates,  1 — Practice  — 
Seduction— Way.  3. 

PRINCIPAL    AND    AGENT. 

1.  Account — Contract  —  Construction  — 

Method  of  Taking  Account — Inter- 
est :  Pain  ▼.  Cole,  833. 

2.  Account — Contract  —  Construction  — 

Reformation — Liability  of  Sureties 
for  Agent — Alteration  in  Contract — 
Condtions  of  Bond :  Great  West  Life 
Assce.  Co.  v.  Mooring.  176,  600. 

8.  Agent's  Commission  on  Sale  of  Land 
— ^Procuring  Purcha^^er — Contract  — 
Purcha.ser  Declining  to  Complete: 
Copeland  ▼.  Wedlock,  539. 

4.  Agent's  Commission  on  Sale  of  Timber 

Limits — Introduction  of  Purchaser — 

■     Failure  of  Negotiations — Subsequent 

Sale  at  Reduced  Price:     Pardee  t. 

Ferguson,  810. 
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5.  Authority  of  Agent  to  Pledge  Credit 

of  Principal — ^Advertising  Contract 
— Manager  of  Hotel — Ostensible  Au- 
thority— Liability  of  Proprietor  — 
Correspondence  —  Conflict  of  Evi- 
dence —  Credibility  of  Witnesses: 
H.  W.  Kastor  &  Sons  Advertising 
Co.  V.  Coleman,  791. 

6.  Recovery  of  Commissioners  on   Sales 

of  Shares — Money  Lent — Indemnity 
against  Liability  —  Account  —  Evi- 
dence— Costs  :  McConnell  v.  Erdman, 
451. 

See  Contract,  0 — Criminal  Law,  18 — 
Insurance,  1,  7  —  Limitation  of  Ac- 
tions, 3 — Mortgage,  4. 

PttlNCirAL  AND   SUUETY. 

Discharge  of  Surety — Guarantee  Policy 
— Fidelity  of  Servant — Statements  of 
Master  upon  Appplication  —  Incor- 
poration in  Policy — Alteration  in 
Duties  of  Servant  — ■  Material  Mis- 
statements— Ontario  Insurance  Act: 
Hay  V.  Employers  Liability  Assur> 
ance  Corporation,  459. 

See  Principal  and  Agent,  2. 

PRIVATE  TRIBUNAL. 

See  Benefit  Society. 

PRIVATE  WAY. 
See  Way. 

PRIVILEGE. 
See  Defamation.  1.  3 — Pleading,  8. 
PRODIC  TION  OF  DOCUMENTS. 
See  Discovery. 

PROFITS. 

See  Discovery,  5 — Master  and  Servant, 
1.  2.  "JO— Parties.  1— Street  Railways, 
4. 

PROMISSORY    NOTES. 

See  Bills  of  Exchange  and  Promissory 
Notes. 

PROMOTERS. 

See  Company. 

public;   HIGHWAY. 

SW  Way. 


PUBLIC  SCHOOLS. 
See  Schools. 

QUIET  ENJOYMENT. 
See  Landlord  and  Tenant,  1. 

RACING. 
See  Criminal  Law,  6. 

RAILWAY. 

1.  Animals  Killed  by  Ttain — Fences  — 

"Negligence  or  Wilful  Act  or  Omis- 
sion of  Owner**  —  "  Improved  or 
Settled,  and  Enclosed  "  —  Railway 
Act,  3  Edw.  VII.  ch.  58.  sees.  199. 
237  (D.)  :  Phair  v.  Canadian  North- 
em  R.  W.  Co.,  137. 

2.  Bridge  —  Contribution   to  Cost  uid 

Maintenance  —  Liability  of  Railway 
Company  —  Construction  of  Agree- 
ment with  City  Corporation  —  Ex- 
emption or  Indemnity :  City  of  To- 
ronto V.  Grand  Trunk  R.  W.  Co.. 
632. 

3.  Bridge  over  Highway  Crossing — Pro- 

tection of  Public — Order  of  Railway 
Committee  of  Privy  Council — Juris- 
diction— Action  —  Injunction  —  De- 
claration— Existence  of  Highway  — 
Harbour — Water  Lots  —  Jus  Publi- 
cum— Statutes  —  Crown  Patents  — 
Contracts — Municipal  Corporation  — 
Diversion  of  Highway  —  Expropria- 
tion —  Compensation  —  Navigable 
Waters — Order  in  Council  —  Time 
for  Commencement  and  Completion 
of  Work — Variation  of  Order  with- 
out Appeal  —  Suspension  of  Judg- 
ment: Grand  Trunk  R.  W.  Co.  v. 
City  of  Toronto,  Canadian  Pacific 
R.  W.  Co.  V.  City  of  Toronto,  852. 

4.  Carriage  of  Goods — Delay  in  Deliv^y 

— Perishable  Gi^ods  —  Damage  to 
Goods — Connecting  Line — Contract — 
Absence  of  Privity — Departure  from 
C^ustomary  Route  — Evidence  —  New 
Trial :  Oarby  v.  Grand  Trunk  R.  W. 
Co.,  81,  492. 

5.  Carriage  of  Goods — Special  Contract 

Limiting  Liabilty  —  Approval  of 
Form  i'>f  Contract  by  Board  of  Rail- 
way Commissioners  on  Same  Day  as 
Contract  Made — Judicial  Proceeding 
— Fraction  of  Day:  Buskey  v.  Can- 
adian Pacific  R.  W.  Co.,  698. 

6.  Construction  of  Siding — Cutting  down 

or  through  Highway — Right  of  Muni- 
cipality to  Enjoin — Leave  of  Rail- 
way Commissioners — Necessity  for: 
Township  of  Innisfil  v.  Grand  Trunk 
R,  W.  Co.,  69. 
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7.  Bjectiou  of  Passenger  from  Train  — 

8ubsequeut  Drowning  —  Negligence 
—  Absence  of  Causal  Connection  — 
Damages — ^Remoteness:  Delehanty  ▼. 
Michigan  Central  R.  W.  Co.,  252; 
10  O.  h.  R.  388. 

8.  Expropriation  of  Lands  —  Immediate 

I'ossession  —  Security  —  Compensa- 
tion and  Costs  —  Quantum :  Re 
Davies  and  James  Bay  R.  W.  Co., 

388. 

9.  Expropriation  of  Lands.  — ^otioe  of 

Expropriation' —  Easement  —  Rail- 
way Act  —  "lands" — Amendment: 
Re  James  Bay  B.  W.  Co.  and  Wor- 
rell, 512. 

10.  Expropriation  of  Lands  —  Warrant 
fior  Immediate  Possession — Notice  to 
Bare  Trustee — Necessity  for  Notice 
to  Beneficial  Owners :  Re  James 
Bay  R.  W.  Co.  and  Worrell,  473. 

11.  Fire  Caused  by  Sparks  from  Eugine 
— Destruction  of  Property — Verdict 
against  Company — I'ire  Insurance — 
Credit  for  Insurance  Moneys  :  Strat- 
ford V.  Toronto.  Hamilton,  and  Buf- 
falo R.  W.  Co.,  098. 

12.  Injury  to  Lands — Subsidence — Rem- 
edy— ^Action  —  Damages  —  Manda- 
tory Order — Continuing  Damage  — 
Compensation — S'tay  of  Proceedings: 
Ilauley  v,  Toronto.  Hamilton,  and 
BuJalo  R,  W.  Co.,  841. 

13.  Injury  to  Passenger  —  Collision  — 
Negligence — Gratuitous  Pasi-en^er  — 
Gross  Negligence — ^Action  —  Limita- 
tion Clause  —  "By  Reason  of  the 
Railway"  —  Release  —  Invalidity : 
Ryckman  v.  Hamilton,  Grimsby,  and 
Beamsville  Electric  R.  W.  Co.,  271 ; 
10  O.  L.  R.  419. 

14.  Injury  to  Prrson  Employed  in  Yard 
— Negligence  —  Contributory  Negli- 
gence— Shunting  Cars  —  Failure  to 
Look — Functions  of  Judge  and  Jury 
— Nonsuit :  Lomdou  and  Western 
Trusts  Co.  V.  P6re  Marquette  R.  W. 
Co.,  321.  329. 

15.  Injury  to  Person  I^oadinf?  Car — Train 
Running  into  Car  —  Negligence  — 
Res  Ipsa  Loquitur — Defective  Ap- 
pliances— Damages :  Mcenie  v.  Til- 
aonburg.  Lake  Erie,  and  Pacific  R. 
W.  Co..  286,  955. 

10.  Liability  of  Municipal  Corporation 
to^  Contribute  to  Maintenance  of 
Gates  at  Crossings — Dominion  Rail- 
way— Constitutional  Law :  Grand 
Trunk  R.  W.  Co,  v.  City  of  To- 
ronto, 27. 


17.  Loan  of  Money  to  Railway  Company 
— Bill  of  Exchange — Irregular  Ac- 
ceptance —  Ratificat»on  —  Liabilitv 
— Officer  of  Company — Accepting  Bill 
— Personal  Liability  —  Statute  of 
Limitations:  Nickle  v.  Kngston  and 
Pembroke  R.   W.  Co.,  51. 

18.  Negligence  of  Servants  —  Turning 
Switch  in  Face  of  Approaching  Train 
— Derailment  of  Train  —  Injury  to 
Brakesman  —  Contributory  Negli- 
gence— Speed  of  Train — Damages  — 
Quantum:  Stewart  v.  Pdre  Mar- 
quette R.  W.  Co.,  724. 

See  Costs,  11 — Damages,  5 — Master  and 
Servant,  17,  18— Sale  of  Goods,  2— 
Street  Railways— Trial,  1  —  Trusts 
and   Trustees.   2 — Way,  2. 

RAILWAY  COMMISSIONERS. 
See  Railway,  5,  0. 

RAILWAY   COMMITTEE   OF  PRIVY 
COUNCIL. 

See  Railway,  3. 


RAPE. 
See  Seduction. 

RATIFICATION. 

See  Bills  of  Exchange  and  Promissorv 
Notes,  7 — Company,  3 — Railway.   17, 

REAL  PROPERTY  LIMITATION 
ACT. 

See  Limitation  of  Actions. 

REASONABLE  AND  PROBABLE 
CAUSE. 

See  Constable. 

RECEIVER. 

See  Bankruptcy  and  Insolvency,  2  — 
Mortgage,  6. 

RECOGNIZANCE. 
See  Criminal  Law,  11. 

REDEMPTION. 

See  Account.  2 — Assessment  and  Taxes, 
3 — Bankruptcy  and  Insolvency,  8 — 
Evidence.  1 — Limitation  of  Actions,  3. 
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REFERENCE. 

1.  Jurisdiction  »f  Master  —  Remunera- 

tion and  Coets  of  Trustee-plain- 
tiff— Debt  Due  to  Estate — Set-off- 
Solicitor's  Lien  :  Thorne  v.  Parsons, 
377. 

2.  Taxation  of  Bill    of  Costs— Illness  of 

Referee — Proof  of— Change  of  Ref- 
eree —  Use  of  Depositions  already 
Taken  :    Re  Solicitor,  422. 

See  Arbitration  and  Award — Evidencet 
7 — Mortgage,  6— Schools. 

REGISTRATION. 

Bee  Criminal  Law,  3 — Vendor  and  Pur- 
chaser, 1. 

RELEASE. 

Claim  for  Damages — Absolute  Release — 
Restriction  to  Subject  Matter  of  Dis- 
cussion— Fraud  —  Equitable  Relief 
— Failure  to  Notify  Solicitor:  Begg 
V.  Toronto  R.  W.  Co..  239. 

See  Bills  of  Exchange  and  Promissory 
Notes,  4— Company,  1 — Master  and 
Servant,  12— Railway,  13. 

RELIGIOUS    SOCIETY. 
See  Will,  2,  8. 

REMAINDERMEN. 
See  Annuity. 

REPEAL  OF  PATENT. 
See  Crown. 

REPLEVIN. 
See  Ship,  3. 

RES  IPSA  LOQUITUR. 
See  Railway,  15. 

RES'  JUDICATA. 

See  Criminal  Law,  10 — Judgment,  1 — 
Mortgage,  6. 

RESTUAIXT  ON  ALIENATION. 

See  Will,   15. 

RETAINER. 
See  Devolution  of  Estates  Act. 


REVENUE. 

1.  Succession  Duty — "Aggregate  Value  of 

Property"- Meaning  of  —  R.  S.  O. 
1897  ch.  24.  sees.  2.  »— 1  Edw.  VIL 
ch.  8,  sec.  3:  Attorney-General  for 
Ontario  v.  Lee,  245 ;  10  O.  L.  R.  79- 

2.  Succession  Duty  —  Appraisement   of 

Property  of  Deceased  Persons — Ap- 
peal to  Surrogate  Judge  —  Further 
Appeal  to  Judge  of  High  Court  — 
Amount  in  Controversy  —  Treasurer 
of  Province — Sta^a-^ — Gift  of  ReaJ 
Estate  to  Children — Contemplation  of 
Death — ''Disposition"  —  Conveyance 
more  than  a  Year  before  Death  — 
Valuation  of  Shares  in  Company: 
Re  Roach,  189;  10  O.  L.  R.  208. 

See  Will,  2,  12. 

REVIVOR. 

See  Executors  and  Administrators. 

REVOCATION. 

See  Company,  4 — Parent  and  Child. 

RIGHT  OF  WAY. 

See  Way. 

RIVER. 

See  Negligence,  4 — Water  and   Water- 
courses. . 

ROAD. 

See  Way. 

RULE   IN    SHELLEY'S   CASE. 

See  Will.  15. 

SALE  OF  GOODS. 

1.  Contract — Aporopriation  of  Goods  — 

Interception  by  Assignment — Fraud 
—  Warehoused  Goods:  MetalU  t. 
Roscoe.  880. 

2.  Insolvency  of  Vendee  —  Stoppage  in 

Transitu — ^Termination  of  Transitu! 
— Carriers  —  Warehousemen — Rail- 
way :  Re  Purity  Manufacturing  Co.. 
418. 

3.  Refusal  to  Accept  —  Non-compliance 

with  Contract  as  tx>  Time  and  Mode 
of  Consignment:  Watterson  y.  Mc- 
Arthur.  11. 


See  Accofunt,  1,  3 — Contract,   10, 
Writ  of  Summons,  4. 
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SALE  OF  LAND. 

Judicial  Sale— Tenders— Sale  to  Highest 
Bidder— Resale :  Pigrgott  ▼.  French. 
398,  877. 

See  Devolution  of  Estates  Act  —  liis 
Pendens,  1 — Mortgage,  5,  G — Principal 
and  Agent,  3 — Vendor  and  Purchaser 
—Will,  10,  14.  20. 

SALVAGE. 

See  Ship.  3. 

SCALE  OF  COSTS. 

See  Costs,  3. 

SCHOOLS. 

Public  Schawls  —  Dissolution  of  Union 
School  Section — Formation  of  New 
Union  Section  and  NoTi-union  Sec- 
tion— Award — Jurisdiction  of  Arbi- 
trators— Petition  —  Costa  —  Refer- 
ence back — Com?tructii7n  of  Public 
Schools  Act— "Or:"  Re  Churchill 
and  Townships  of  Goderich  and  Hul- 
lett,  66. 

See  Criminal  Law,  11. 

SEAL. 

See  Company,  1,  11. 

SECURITY  FOR  COSTS. 
See  Costs — Judgment,  7 — Solicitor. 

SEDUCTION. 

Evidence  of  Plaintiff's  Daughter  Disclos- 
ing Rape — Father's  Statutory  Right 
of  Action — Presumption  of  Service 
— Right  of  Jury  to  Believe  Part  of 
Eividence  only — Evidence  of  Pater- 
nity :  Gambell  v.  Heggie.  184 ;  B.  v. 
F..  10  O.  L.  R.  489. 

See  Criminal  Law,  12. 

SEPARATE  ESTATE. 
See  Attachment  of  Debts,  3. 

SEPULTURE. 
See  Cemetery, 

S'EQUESTRATION. 
See  Contempt  of  Court,  1. 


SERVICE  OF  PAPERS. 

See  Contempt  of  Court,  2  —  Division 
Courts.   2 — Limitation  of  Actions,   3 
.   — Writ  of  Summons. 

SESSIONS. 

See  Criminal  Law,  11. 

SET-OFF. 

Claim  and  Counterclaim — Judgments  — 
Debt  and  ODsts — ^Powers  of  Trial 
Judge— Rules  253,  1130,  1164,  11^ 
— Solicitor's  Lien  :  Levi,  Blumenstiel, 
&  Co.  V.  Edwards,  734. 

See  Costs,  3 — Judgment,  2 — Reference, 
1. 

SEWER. 

See  Water  and  Watercourses,  4. 
SHARES. 

See  Bills  of  Exchange  and  Promissory 
Notes,  3 — Broker  —  Coxnpany — Costs, 
7 — Criminal  Law,  13— -Pledge— Prin- 
cipal and  Agent,  6. 

SHAREHOLDERS'. 

See  Parties,  5. 

SHARINQ  PROFITS. 
See  Master  and  Servant.  20. 

SHERIFF. 
See  Interpleader,  2. 

SHIP. 

1.  Collision- Rules  of  Road— Signals  — 

Liability:  Tucker  v.  The  **Ttecum- 
seh,"  131. 

2.  Colliaion  between  EV)peign  Vessels  — 

Jurisdiction  of  Canadian  Court  — 
Arrest  in  Canadian  Waters — Inevit- 
able Accident — Look-out:  St.  Clair 
Navigation  Co.  v.  The  "D.  C.  Whit- 
ney," 302. 

3.  Salvage    Services — ^Maritime   Lien   — 

Agreement — Rights  of  Salvor — Pos- 
session of  Salved  Goods — Removal 
— Purchaser  fior  Value — Conversion 
—  Replevin  —  Costs:  Pearce  v. 
Letherby.  77,  606. 

See  Constitutional  Law,  1 — Negligence, 
4. 
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SIDEWALK. 

.   See  Municipal  Corporations,  8 — Way. 

STANDER. 

See  Costs.  9 — Defamation. 

SOLICITOR. 

Lden  for  Costs — Money  Paid  into  Court 
as  Security  for  Costs  —  Creditor  — 
Stop  Order — Charge  on  Fund:  Gib- 
son T.  Le  Temps  Publishing  Co'.,  410 : 
10  O.  L.  K.  434. 

See  Company.  G — Fraud  and  Misrepre- 
sentation, 1 — Judgment,  t> — Reference, 
1 — Release — Set-off. 

SPECIAL  BAIL. 
See  Arrest. 

SPECIAL  CASE. 
See  Street  Railways,  1. 

SPECIFIC  PERFORMANCE. 

See   Street   Railways,   1,  2,  6 — Vendor 

and  Purchaser. 

* 

STAKEHOLDER. 
See  Interpleader. 

STATEMENT  OF  CLAIM. 

S'ee  Pleading. 

STATEMENT    OF    DEFENCE. 
See  Pleading. 

STATITE  OF  FRAUDS. 

See  Municipal  ('orporations,  14 — Plead- 
ing, 7 — Vendor  and   Purchaser.  2. 

STATUTE   OF    LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Distribution  of  Estates,  1 — Munici- 
pal Corporations,  5,  13 — Railway,  3 
—Street  Railways,  2,  9— Water  and 
Waercourses,  2. 

STATUTORY  DECLARATION. 
See  Fraud  and  Mifirepresentation,  2. 


STAY  OF  PROCEEDINGS. 

See  Appeal  t)o  Court  of  Appeal.  5 — 
Arbitration  and  Award,  1 — Costa,  10 
— Railway,  12. 

STIFLING  PROSECUTION. 

See  Contract,  8. 

STOP  ORDER. 
See  Solicitor. 

STOPPAGE  IN  TRANSITU. 

See  Sale  of  Goods,  2. 

STREAM. 

See  Water  and  Watercourses. 

STREET. 

See  Municipal  Corporationa,  7 — Way. 

STREET  RAILWAYS. 

1.  Contract   with  Municipal   Corporation 

— Construction  —  Operation  of  Rail- 
way —  Right  of  Municipality  to 
Direct — Service — New  Lines — ^Exten- 
sion of  Municipal  Boundaries — Time 
Tables  and  Routes — City  Engineer — 
Night  Cars  —  Open  Cars  —  Heating 
Cars — Specific  Performance — Special 
Case  —  Hypothetical  Que«ti<m  —  Re- 
fusal to  Answer  —  Appeal:  City  of 
Toronto  v.  Toronto  R.  W.  Co.,  677. 

2.  Contract   with   Municipal  Corporation 

—  Establishment  of  New  Lines  — 
Territory  Added  to  Municipality — 
By-law — Notice  —  Electric  Railways 
Act — Application  of  —  Proclamation 
— Statutes — Specific  Performance — 
Special  Order  —  Mandamus  —  City 
Engineer — Judicial  Powers — Notice 
— Option  to  Grant  Powers  to  other 
Persons — Places  for  Stopping  Cars 
— **  Service  " — Determination  —  Re- 
commendation— Approval  by  Council 

—  Resolution  instead  of  By-law: 
City  of  Toronto  v.  Toronto  R.  W. 
Co.,  871. 

.*).  Contract  with  Municipal  Corporation 
— Operation  of  Cars — Sunday  Cars 
— Injunction  :  Township  of  Samia  v. 
Samia  Street  R.  W.  Co..  367. 

4.  Contract  with  Municipal  Corporation 
— Payment  of  Percentage  of  **  Gross 
Receipts  " — Powers  of  Company  and 
of  Municipal  Corporation — Passenger 
Fares  outside  Municipality — Unearn- 
ed profits:  City  of  Hamilton  v. 
Hamilton  Street  R.  W.  Co..  206;  10 
O.  L.  R.  575. 
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5.  Contract  with  Municipal  Corporation 
— Sale  of  Workmen's  Limited  Tickets 
— Specific  Performance — Mandatory 
Injunction  —  Parties  —  Attorney- 
General :  City  of  Hamilton  v.  Ham- 
ilton Street  R.  W.  Co.  (No.  2),  207; 
10  O.  L.  R.  594. 

(i.  Contract  with  Municipal  Corporation 
— Sunday  Cars — Breach — Forfeiture 
— Injuncton — Damages — Liability  of 
Plaintiffs  for  Costs :  Township  of 
Sarnia  v.  Samia  Street  R.  W.  Co., 
478. 

7.  Injury  to  Person  Bicycling  on  High- 

way —  Crossing  behind  Car  —  Ap- 
proach of  Car  from  Opposite  Direc- 
tion—Failure to  Sound  Gong— Negli- 
gence —  Contributory  Negligence  — 
Nonsuit  —  New  Trial:  Preston  v. 
Toronto  R.  W.  Co.,  78(5. 

8.  Injury    to  Person  Crossing  Track  — 

Negligence  —  Evidence  for  Jury  — 
Neglect  to  Give  Warning:  Daldry  t. 
Toronto  R.  W.  Co.,  62. 

9.  Injury  to  Person — Non-repair  of  High- 

way —  Actionable  Breach  of  Duty  — 
Statute  —  Agreement  with  Muni- 
cipalities: Stuart  V.  Metropolitan  R. 
W.  Co..  255. 


10.  Injury  to  Peison  Walking  on  Track 
Negligence — Cause    of    li  ' 


0>n- 


t  Ingury- 
tributbry  Negligence  —  Findings  of 
Jury  —  Neglect  to  Give  Warning  — 
N^lect  to  Look  for  Car:  Small  v. 
Toronto  R,  W.  Co.,  97. 

11.  Penalty — Breach  of  Statutory  Duty 
— ^Fender  at  "  Front  "  of  Car — Car 
Moving  Reversely:  City  of  Toronto 
V.  Toronto  R.  W.  Co..  574. 

See  Negligence,  1.  5. 

SUBPCBNA. 

See  Contempt  of  Court,  2. 

SUBSISTENCE  MONEY. 

See  Costs,  13. 

SUCCESSION  DUTY. 

See  Revenue— Will,  2,  12. 

SUMMARY  APPLICATION. 

See  Fraudulent  Conveyance,  4. 

SUMMARY   JUDGMENT. 

See  Judgment. 


SUMMARY  TRIAL. 

See  Criminal    Law. 

SUNDAY. 

See  Master   and    Servant,    Mi 
Railways,  3,  6. 


Street 


SUPREME  COURT  OF  CANADA. 

See  Appeal  to  Supreme  Court  of  Can- 
ada. 

SURETY. 

See  Principal  and  Surety. 

SURROGATE  JUDGE. 

See  Revenue,  2. 

SURVEY. 

See  Discovery,  3 — Way,  3. 

SURVIVORSHIP. 
See  Mortgage,  3— Will,  15.  2fK 

TAVERNS. 
See  Municipal  Corporations,  4. 

TAX  SALE. 

See  Assessment  and  Taxes,  2,  3 — Frau* 
and  Misrepresentation,  1  —  Municipal 
Corporations,   1 — Way,  1. 

TAXATION  OF  COSTS. 

See  Costs — Reference,  2. 

TAXES. 

See  Assessment  and  Taxes. 

TENANT  FOR  LIFE. 

See  Annuity. 

TENANTS   IN  COMMON. 

See  Vendor  and  Purchaser,  2. 

TENDER. 

See  Insurance,  3  —  Municipnl  Corpora- 
tions, 1 — Sale  of  Land. 

THEFT. 

See  Criminal  Law,  1. 


59 


THIRD  PABTIES — UNDUE  INFLUENCE. 


60 


THIRD  PARTIES. 

See  Contract,  2 — Judgment,  4 — Parties, 
6,  7. 

THREATS. 

See  Husband  and  Wife,  2. 

TIMBER. 

1.  Agreement  for  Sale  of  Standing  Tim- 

ber —  Construction  —  Quantity  of 
Timber — Measurements  —  Estimates 
— Conflicting  Evidence :  McAlister  v. 
Brigham,  812. 

2.  Crown  Lands — Issue  of  Patent — Con- 

sent of  Timber  Licensee — Agreement 
as  to  Timber — Owneaship  of  Land — 
Estoppel:  McWillitims  v.  Didcson 
Co.,  702.  • 

3.  Dispute   as   to  Ownership   —   Crown 

Lands  —  Location  —  Cancellation  — 
Timber  Licenses — Settlement  —  Pur- 
chase— Cheque — ^Acceptance  on  Ac- 
count —  Accord  and  Satisfaction  — 
Injunction— Consent  Order  in  Action 
afterwards  Dismissed  for  Want  of 
Prosecution  —  Binding  Agreement — 
Title  —  Possession  —  Jus  Tertii  — 
Assignment  of  Location — Regulations 
of  Department — Ultra  Vires — Settle- 
ment Duties — Forfeiture — Ruling  of 
Departmtnt — Reference :  Mc Williams 
V.  Dickson  Co.  (No.  2),  706. 

See  Principal  and  Agent,  4 — Water  and 
Watercourses. 

TIME. 

See  Appeal  to'  Court  of  Appeal,  2 — Ap- 
peal to  Divisional  Court,  2 — Costs,  12 
— Insurance,  5  —  Municipal  Corpora- 
tions, 8— Parties,  6 — Railway,  3,  5 — 
Vendor  and  Purchaser,  2 — Will,  3,  25. 

TOLL  ROAD. 

See  Municipal  Corporations,  2. 

TOLLS. 

See  Water  and  Watercourses,  3. 

TRADE  COMBINATION. 
See  Pleading,  3. 

TRADE   MARK. 

See  Contempt  of  Court,  1  —  Criminal 
Law,  3. 


TRADE  UNION. 

See  Criminal  Law,  2. 

TREATIES. 

See  Constitutional  Law,  1, 

TRESPASS  TO  LAND. 

Title — Pleadings — Jurisdiction  of  County 
Court — Damages  —  Boundary  —  Oe- 
claration — Claim  of  Tenant — Amend- 
ment—Costs :  Miller  v.  Smith,  /84. 

See  Water  and  Watercourses,  1. 
TRESPASS  TO  PERSON. 
See  Constable. 

TRIAL. 

1.  Jury— Findings— Meaning  of — Negli- 

gence —  Contributory  Negligence  — 
Injury  at  Railway  Crossing— Signals 
--  Evidence  —  Nonsuit:  Moore  v. 
Grand  TrunJc  R.  W.  Co.,  1031. 

2.  Postponement— Extension  of  Time  for 

Delivery  of  Defence— Ulneas  of  De- 
fendants' Manager  —  Terms— <Josts : 
Chff  V.  New  Ontario  S.  S.  Co.,  519: 
Granjdin  v.  New  Ontario  S.  S.  Co 
and  Canadian  Northern  R.  W.  Oo.i 
o^l. 

See  Criminal  Law — Dismissal  of  Action 
— Particulars— Parties.  6 — Venne. 

TRUSTS  AND  TRUSTEES. 

1.  Action  to  Enforce  Trust — Conveyance 

of  Land— Death  of  Alleged  Trustee- 
Action  against  Heirs-at-law  —  Evi- 
dence —  Failure  to  Prove  Trust: 
Birks  V.  Haines,  467. 

2.  Trustees'  Compensation  —  Quantum — 

Railway  Bonds  —  Litigation  —  Re- 
sponsibility :  Re  Toronto  General 
Trusts  Corporation  and  Central  On- 
tario R.  W.  Co.,  350. 

See  Account,  2,  3  —  Attachment  of 
DebtSj  3,  4 — Bills  of  Exchange  and 
Promissory  Notes,  6 — Company,  6 — 
Insurance^  6— Mortgage,  3— Railway, 
lO— Reference,  1— Will. 

UNDERTAKING. 

See  Dismissal  of  Action. 

UNDUE  INFLUENCE. 

See  Parent  and  Child. 
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T  NINOORPORATED  ASSOCIATION. 
See  Attachment  of  Debts,  4. 

UNION  SCHOOL  SECTION. 
See  Schoolfl. 

VACANT  LAND. 
See  Will,  19. 

VAGRANCY. 
See  Criminal  Law,  4,  14. 

VENDOR  AND  PURCHASER. 

1.  Contract   for   Sale  of   Land — Specific 

Performance  —  Action  by  Vendor  to 
Ehifarce— Right  of  Vendor  to  Relief 
— Conditional  Agreement  of  Sale  by 
Vendor  to  Third  Parties— Effect  of— 
Wrongful  Registratioi)  —  Costs:  Mc- 
Connell  v.  Lye,  314. 

2.  Contract  for  Sale  of  Land  —  Written 

Contract  Signed  by  One  of  two  Ten- 
ants in  Common  —  Specific  Perform- 
ance —  Statute  of  Frauds  —  Convey- 
ance by  the  other  Tenant  Delivered 
in  Escrow — ^Time  for  Completion  of 
Purchase :  Goodman  v.  Wedlock,  777. 

See  Interpleader,  1 — Lis   Pendens,  1  — 
Mortgage,  3 — Principal  and  Agent,  3, 

4r-WilI,    21.  ^        f      f 

VENUE. 

1.  Change — Action   to  Rescind   Contract 

—  Construction  of  Proviso  in  Con- 
tract as  to  place  of  Trial — ^Jury  No- 
tice— ^Action  not  Brought  under  Con- 
tract: Greer  v.  Sawyer-Massey  Co., 
560,  594. 

2.  Change — ^Affidavit  —  Information    and 

Belief — Convenience — Expense :  Mc- 
Kay v.  London  Street  R.  W.  Co., 
511. 

3.  Change — Convenience — Witnesses  — 

Cause  of  Action-  Gardiner  v. 
Beattie.  975. 

4.  Change — County  Court  Action  —  Con- 

venience —  Expense :  Humphrey  v. 
Jory,  440. 

5.  Change — Patent  for  Invention — Action 

for    Infringement — Statutory    Venue 

—  Corporation  Defendant :  Overend 
▼.  Eclipse  Manufacturing  Co.,  438. 


6.  Change  —  Preponderance  of  Conveni- 

ence—  Personal  Injuries  —  Place  of 
Injury — ^Expense — Witnesses  — View 
—  Discretion  —  Appeal :  Forster  ▼. 
Hook,  591,  697,  928. 

7.  Change — Provision  of  Contract  as  to 

Venue  —  Application  of  Statute  — 
County  Courts  ^—  Division  Courts: 
Goodison  Thresher  Co.  v.  Wood,  19. 

8.  Plaintiff    Resident    out    of    JuTisdlc- 

tion — Change  to  Place  where  Defen- 
dants Reside  and  Cause  of  Action 
Arose:  Appleyard  v.   Mulligan,  929. 

VIEW. 
See  Venue,  6. 

VOLUNTARY  CONVEYANCE. 

See  Fraudulent  Conveyance. 

VOTING. 

See  Municipal  Corporations,  3 — Penalty. 

WAGES. 

See  Bankruptcy  and  Insolvency,  3 — Ex- 
ecutors and  Administrators,  1, 

WAIVER. 

See  Account,  1 — Appeal  to  Divisional 
Court,  3 — Insurance,  7 — Landlord  and 
Tenant,  1 — Lis  Pendens,  1  —  Parties, 
6. 

WAREHOUSEMEN. 

See  Sale  of  Goods,  1,  2. 

WASTE. 

See  Landlord  and  Tenant,  2. 

WATKU  AND  WAITDROOURSES. 

1.  Construction    of    Culvert  —  Flooding 

Land  —  Trespass  —  Ditches  and 
Watercourses  Act — Award  —  Appeal 
to  County  Court  Judge — Finality — 
"  SuflScieut  Outlet :"  Chapman  v. 
McBwen,  164. 

2.  Floatable    Stream  —  Obstruction    by 

Dam  —  Removal  to  Allow  Timber 
Drive  to  Pass — Paramount  Right — 
Statutory  Apron  —  **  Such  Dam  or 
other  Structure  "  —  Construction  of 
Statutes  —  History  of  Legislation — 
Convenient  Opening  —  Sluice-way  — 
Counterclaim — Negligence  —  Costs: 
James  ▼.  Rathbun  Co.,  1005. 
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3.  Logs  Floated  over  Stream — '*  Reaaon- 

able  Tolls  "—Action  for—R.  S.  O. 
ch.  142 — Restriction  to  Jb\itare  Tblla 
— Previona  Binding  Decision:  Beck 
Manufacturng  Go.  y.  Ontairlo  Lumber 
Co..  54;  10  O.  L.  R.  193- 

4.  Municipal     Corporation  —   Sewerage 

Works  —  Construction  of  Dam  and 
Ditch — Overflow  of  Private  Lands — 
Liability — Acquiescence  —  Leave  and 
License — Evidence:  Passmore  v.  City 
of  Hamilton,  847. 

5.  User    of    Water    of    Stream — Interim 

Injunction  —  Modification  —  Terms : 
Eddy  V.  Booth,  1001. 

See    Municipal     Corporations,    9-11  — 
Negligence,  3,  4 — Nuisance — Way,  5. 


WATERWORKS. 
Sec*  Munic'pal  Corporatioofl,  lY. 

WAY. 

1.  Establishment    of    Public    High,way — 

Dedication  —  Acceptance — Acquies- 
cence—  Tax  Deed  —  Description  — 
Estoppel:  Piper  v.  Township  of 
Paipoonge,  287. 

2.  Establishment  of  Public  Ui^rhway  — 

Dedication — Evidence — Private  Way 
— Temporary  Road — Railway — Deed 
of  Grant  —  Construction  —  Farm 
Crossings — Entrance  Gates  —  Agree- 
ment to  Provide  —  Right  of  Way: 
Toronto,  Hamilton,  and  Buffalo  R. 
W.  Go.  V.  Hanley,  921. 

3  Establishment  of  Public  Hi^way  — 
Trespass — Road — Survey — B^-law — 
Notices —  Presumption — Public  User 
— ^  Exi)enditure  of  Public  Money  — 
Statute  Labour  —  Acquiescence  by 
Owners  —  Temporary  Closing  — 
Fences  —  Injunction  -^  Declaration : 
Township  of  Elmsley  South  v. 
Miller,  726. 

4.  Grant  of  right — Exception — ReservA- 
tion — ^Evidence  —  Onus  —  Prescrip- 
tion: Reid  V.  Goodwin,  944. 

7>.  Liability  of  Municipal  Corporation  to 
Repair  Highway — Roadbed  Washed 
away  by  Natural  Stream — Construc- 
tion of  New  Roadbed — Diversion  of 
Stream  —  Depreciation  in  Value  of 
Property  Abutting  on  Highway — De- 
lay in  Repairing  Bridge:  Cummings 
V.  Town  of  Dnndas,  168:  10  O.  L. 
R.  300. 


6.  Non-repair  —  Injury  to  Pedestrian  — 

Sidewalk — Negligence  —  Superyision 
—  Notice:  McNiroy  v.  Town  of 
Bracebridge  75;  10  O.  L.  R.  300. 

7.  Non-repair  —  Injury   to   Pedestrian  — 

Negligence — Street  Crossing  in  Town 
— Unexpected  Rise — Defect:  Doodds 
▼.  Town  of  Aurora,  510. 

8.  Non-repair  —  Injury   to   Pedestrian  — 

Defect  in  Sidewalk  —  Liability  of 
Municipality — Negligence — Contribu- 
tory Negligence  —  Damages :  McKay 
V.  Village  of  Port  Dover.  878. 

9.  Non-repair — Injury  to  Person  Driving 

— Logs  Piled  on  Highway — Notice  to 
Municipal  Corporation  —  Negligence 
— Contributory  Negligence:  Kelly  v. 
Township  of  Whitchurch,  Baker  v. 
Township  of  Whitchurch,  839. 

10.  Non-repair  —  Injury  to  Person 
Driving  —  Negligence  of  Municipal 
Corporation  —  Subsidence  of  Road- 
way —  Indications  on  Surface  — 
Faulty  Construction  —  Omission  to 
Inspect  —  Notice  of  Accident  — 
Reasonable  Excuse  for  Want  of: 
O'Connor  v.  City  of  Hamilton,  227; 
10  O.  L.  R.  529. 

11.  Non-repair — Injury  to  Person  Driv- 
ing— Proximate  Cause-— Obstacle  in 
Road — Warning — Liability :  Thomaa 
V.  Tovraship  of  North  Norwich^  13; 
9  O.  L.  R.  606. 

12.  Non-repair  —  Injury  to  Person 
Driving-— Snow  on  Highway — Alter- 
native Route  —  Contributory  Negli- 
gence— Identification  of  Person  In- 
jured with  Driver  of  Vehicle: 
Wallace  v.  Ottawa  and  Gloucester 
Road  Co..  652. 

13.  Non-repair  —  Injury  to  Person 
Drivinig — Steep  and  Narrow  Road — 
Want  of  Rail-guards — Contributory 
Negligence  —  Defect  in  Harness  of 
Horses — ^Driver — Absence  of  Know- 
ledge of  Plaintiff — Damages :  Plant  ▼. 
Townships  of  Normanbv  and  Minto, 
31 ;  10  O.  L.  R.  16. 

14.  Passage-way  between  Houses — ^Ease- 
ment —  Prescription  —  Lttive  and 
License  —  Fences  —  Boundary — In- 
junction— Costs:  Stewart  v.  Rogers, 
195. 

See  Cemetery — Municipal  Corporations. 
2,  7,  8  —  Nuisance — Railway — Street 
Railways. 
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WILL. 

1.  (^baritablo    Bequest — Validity — Appli- 

ration  of  Executors  for  Direction  of 
Cottrt — Question  Covered  by  Author- 
ity :  Re  Rose,  937. 

2.  C*o]]struction  —  Annuity  —  Slioces.sion 

Duty— CTiarge  on  Annuity  :  Re  Scott, 
312. 

3.  Construction  —  Ascertainment  of  Per- 

sons Entitled  to  Sliare  in  Residuary 
Estate— **  The  Rest  of  my  Surviving 
Children  " — Period  of  Ascertainment 
— Death  of  Testatrix  —  Time  when 
Fund  Becomes  Divisible :  Ro  Mc- 
Cubbin,  771. 


4.  Construction — Bequest    to    Relative 

Shares — Per  Capita  or  per  Stirpes — 
"  Respective :"  Re  Smith.  45. 

r>.  Construction  —  Devise  —  Estate  — 
**  Children  "— K«?tnle  Tail  with  Exe- 
cutory Devise  over — Dowor  of  Widow 
of  Deceased  Devisee  —  Diviiidoii  of 
Farm — Right  to  Remove  Timber  and 
Stone  —  Personal  Kight  —  Personal 
Property — Absolute  Gift:  Re  Weir, 
58. 

I 

ti.  Construction — Devise  —  Intestacy  — 
Rejecting  Surplusage:  McDonald  v. 
Gollan,  (««. 

7.  Construction — Devise  of  "  all  my  Real 
Estate."  Followed  by  Description — 
Wili  Speaking  from  Death  —  After- 
acquirp<l  I..and  —  Devolution :  Re 
Smith,  800 ;  10  O.  L.  R.  440. 

S.  Construction — Devise  of  We.st  Half  of 
Lot  with  Limitations — Codicil  Sub- 
stituting East  Half — Implication  of 
Limitations  —  Estate:  Re  McNicol, 
562. 

!>.  O>nstruction — Devise  to  Widow  of  Life 
Estate  in  Third  of  Testator's  Land — 
Right  to  Dower  as  well— Election : 
Re  Hurst,  417,  721. 

10.  ConstVuction — Dovise — Ve.«ted  Estate 
— Death  of  Devisee  before  I'eriod 
Fixed  for  Transfer  of  Land  by  Exe- 
cutors— Effect  of  AVill  of  Devisee — 
Forfeitu'ie — Sale  of  f^and— Charge  of 
l>egacy  and  Maintenance  —  Bequest 
of  Personalty — Postponement  of  En- . 
joyment :  lie  Powell.  181. 

11.  (Construction — Devises  —  Charges  — 
Mortgages — Exoneration  :  Re  Goulet, 
101 ;  10  ().  L,  R.  107. 
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12.  Construction  —  Direction  to  Pay 
Debts  and  Testamentary  Expense** — 
Specific  I^iegacies — Residue — Succes- 
sion Duties — Exoneration  of  Specific 
Legacies :  Re  Bolster,  300 ;  10  0.  L. 
R.  591. 


13.  Oonstructio-n — Distribution  of  Estate 
— •*  Heirs  "  of  Deceased  Children  of 
Testatrix — Widows  of  Deceased  Sons 
— Exclusion  —  Compromise  —  Ap- 
proval by  Court:  Re  Waldie,  1003. 

14.  Construction — **  Family  "  —  Children 

of  Testator's  Children — Distribution 
per  Capita — Vested  Estates  in  Re- 
mainder— Partition  or  Sale — Hark- 
ness  V.  Ilarkness.  122:  0  O.  L.  R. 
705. 

IfS.  Construction — Gift  of  Personal  I'rop- 
erty  for  Life  —  Absolute  Gift  —  Gift 
over  Confined  to  Undisposed  of 
Property — Legacy — Death  of  Legatee 
— ^Time  of  Vesting  —  **  Rfforo  Re- 
ceiving " — Devise — Estate  —  Rule  in 
Shelley's  Case — Rest  mint  on  Aliena- 
tion —  Life  Tenant  —  Liability  for 
Taxes — Advanoemen  t — I  n  terest — Use 
of  House — Survivorship — Proceeds  of 
Sale — Distribution:  Re  Tuck,  150; 
10  O.  L.  R.  309. 

IH.  Construction  —  I^i)sed  Bequest  — 
Absence  of  Residuary  (Manse  —  In- 
testacy :     Re  Nevett,  071. 

17.  Construction  —  l^egucy  —  Specific  or 
Demonstrativp  —  Absence  of  Source 
of  Payment  Designated :  Re  AVildey, 
599. 


18.  Construction  —  Life  Estate  —  Re- 
mainder —  Period  for  Ascertainment 
of  Remaindermen  —  Executor — Deal- 
ings with  Estate  —  leases:  "Re 
Gallagher.  28. 

19.  Construction — Power  of  Salt? — Vacant 
Land — "  Unproductive  of  a  Substan- 
tial Net  Profit  "—Trustees :  Re  M., 
938. 

20.  Construction — A'ested  Estates  —  Sur- 
vivorship— Sale  of  liand — Death  of 
Devisee  before  Sale :  Re  Mclntyre, 
392. 

21.  Executors  —  Implied    Power    to    Sell 

Tjand — Devolution  of  Estates  Act — 
Vendor  and  Purchaser :  Re  Rol)erta 
and  Brook.«.  49:   U    O.  L.  It.  395. 
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22.  Gift  of  locome  from  liealt}'  Coupled 
with  Devise  of  Remainder — Elstate  in 
Fee  Simple  Subjecw  to  (Charge — Ex- 
ecutors —  Conveyance  to  Devisees  — 
Satisfaction  of  Charge — Consent  of 
Chargee:  Re  Day,  890. 

23.  Gift  to  Religious  Society — Mortmain 
Act — "  Charitable  and  Philanthropic 
^J*^.^®^  "—Uncertainty  in  Objects 
of  Gift :  Re  Huyck,  112 ;  10  O.  L.  R. 
480. 

24.  Power    of    Appointment— Restriction 

to  Claj»— Validity  of  Restriction- 
Valid  Appointment  with  Invalid  Con- 
«>Yoii|   Annexed  :    Rogerson  v.  Camp- 

25.  Trusts— Power  to  Appoint  New  Trus- 
tee—  Persons  to  Exercise  Power  — 
pme  for  Exercising— Death  of  Trus- 
tee^ after  Death  of  Testator— '•  Sur- 
VXiP^  ,  Brothers    and     Sisters  "  — 

"S^  —Action— Parties  — Cestuis 
que  Trust :  Saunders  v.  Bradley,  436. 

WINDING-UP. 
See  Banks  and  Banking— Company. 


WITNESS  FEES. 
See  Costs,  13— Evidence,  4. 

WITNESSES. 
See  Fraud  and  Misrepresentation.  2. 

WORDS. 

*  Aggregate   Value  of  Property  "  —  See 

Revenue,  1. 

'All    Business   You   may    Secure  "—See 
Contract,  6. 

*A1I  my  Real  Estate  "—See  Will,  7. 

*  Before  Receiving  "—See  AVill,  15. 

'  By  Reason  of  the  Railway  "—See  Rail- 
way, 13. 

'Charitable     and      Philanthropic      Pur- 
poses "—See  Will,  23. 

'  Children  "—See  Will,  5. 

*  Disposition  " — See  Revenue,  2. 

*  Carrying  on  Business  in  Ontario  "—See 

Writ  of  Summons,  I. 

*  Entry  Duly  Made  "—See  Company,  0. 

*  Family  "—See  Will.  14. 


"Front"— See  Street  Railways.  Ij. 

"  Gross  Receipts  "—See  Street  Railway*. 

"  Heirs  "—See  Will.  13. 

"  House,  Shop,  Room,  or  other  Place  " — 
See  Constitutional  Law,  1. 

"Improved  or  Settled,  and  Enclosed"— 
See  Railway,  1. 

"  Junior  on  the  Pay  List  "—See  Chorck. 

"  Laads  "—See  Railway.  9. 

"  Legal  Heirs  "—See  InsuraBce,  S. 

"  Negligence  or  Wilful  Act  or  Ominion 
of  Owner  "—See  Railway,  1. 

"  Occupant  "—See  ConstituUonal  Law,  1. 

'•  Otherwise  Ordain  "—See  Company,  10. 

"  Parley  to  Oflfence  "—See  Criminal  Law, 
6. 

"  Properly  Bought  "—See  Writ  of  Sum- 
mons, 6. 

"  Reasonable  Tolls  "  —  See    W^ater   and 
AVatercourses.   3. 

•*  Respective  "—See  Will,  4. 

"Returned    to    the    Country    whence    he 
Came  '—See  Constitutional   I^iw,  2. 
"  Service  "—See  Street  Railways,  2. 
"  Shall  Remain  Standing  " — See  Deed,  1. 

•*  Such  Dam  or  other  Structure  "  —  See 
Water  and  Watercourses,  2. 

"  Sufficient    Outlet "  —  See    Water    and 

Watercourses,  1. 

"  S'urvU'ing  Brothers  and    Sisters  "—See 

'*  The   Rest  of  my  Surviving  Childreo  ** 
—See  Will,  3. 

"  Then  "—See  Will,  25 

"  Unproductive    of    a     Substantial     Net 
Profit  "—See  Will,  19. 


WORK  AND  I^BOUR. 

Action  to  Recover  Value — Protection  of 
Plaintiffs'  Works  from  Injury  by 
Defendants  —  Value  of  Reasonably 
Necessary  AVork :  Lindsay  Water 
Commissioneix  v.  Fauquier.  400. 

Set  Contract,  9,  14,  15. 

WORKMEN'S  COMPENSATION  B^OR 
INJURIES  ACT. 

See  Master  and  Servant.  9.  11.  1.^.  16. 
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WRIT  OF  SUMMONS. 
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3. 


WRIT  OF  SUMMONS. 

Service  on  Foreign  Corporatioin — Rule 
lol) — *•  Carrying  on  Business  in  On- 
tario " — Service  on  General  Manager 
in  Ontario:  Burnett  v.  General  Acci- 
dent Assurance  Corporation,  144. 

Service  out  of  Jurisdiction^ — Cause  of 
Action— Contract — Breach  — Discre- 
tion— J3  omtn  nor  Conveniens :  Baxter 
V.  Faulkner,  198. 

Service  out  wf  Jurisdiction — Cause  of 
A  ction — Contract — Oor  respondience— ♦ 
Rule  162 — Forum — DLscretion  :  Crad- 
tfock  V.  Bull.  715,  838. 


5. 


Service  out  of  Jurisdiction — Contract 
— Sale  of  Goods — Place  of  Payment : 
Burlington  Canning  Co.  v.  Campbell, 
331. 

Service  out  of  Jurisdiction  —  Foreign 
Administrator — Motion  to  Add  De- 
fendant —  Evidence  on  Motion : 
Steadman  v.  Steadman.  420. 


6.  Service  out  of  Jurisdiction — Servicp  on 
Co-defendant  in  Jurisdiction — Part- 
nership —  Rule  162  (g)  —  Action 
'*  Properly  Brought  "  in  Ontario : 
Sparrow  v.  Rice  and  Barton,  559. 

See  Judgment,  5 — Pleading,  5,  6. 
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